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JUDGES 



OF TIIE UNITHD STATHS CIRCUIT COURTS OF APPl-AI.S AKD DISTRICT COURTS 
Mil) COURT OF AITEALS OF THF DISTRICT OF C0LUM13IA 



FIRST CIRCUIT 

Hon. OLIVER WENDELIj HOLMES, Circuit Justice Washington, D. G. 

Hon. GEOltGE H. BIXGHAM, Circuit Judge Manchester, N. H. 

Hon. CHARLES F. JOHNSON, Circuit Judge ,.,.. Portland, Me. 

Hon. GEORGE W. ANDKRSON, Circuit Judge Boston, Mass. 

Hon. CLARENCB HALB, District Judge, Maine Portland, Me. 

Hon. JAMES M. MOKTON, Jr., District Judge, Massachusetts Boston, Mass. 

Hon. EDGAR ALDRICH, District Judge, New Hampshlre Llttleton, N. H. 

Hon. ARTHUR U BUOWN, District Judge, Rhode Island Providence, R. I. 

SECOND CIRCUIT 

Hon. LOUIS D. BRANDEIS, Circuit Justice Washington, D. C. 

Hon. HENRY G. WARD, Circuit Judge New York, N. Y. 

Hon. HENRY WADE ROGERS, Circuit Judge New Haven. Conn. 

Hon. CHARLES M. HOUGH, Circuit Judge New York, N. Y. 

Hon. MARTIN T. MANTON, Circuit Judge New York, N. Y. 

Hon. EDWIN S. THOMAS. District Judge, Connecticut New Haven, Conn. 

Hon. THOMAS I. CHATFIELD. District Judge, E. D. New York Brooklyn, N. Y. 

Hon. EDWIN L. GARVIN, District Judge, E. D. New York Brooklyn, N. Y. 

Hon. GEORGE W. RAY, District Judge, N. U. ycvi York Norwich, N. Y. 

Hon. FRANK COOPER, District Judge, N. D. New York' Schenectady, N. Y. 

Hon. LEARNED HAND, District Judge, S. D. New York New York. N. Y. 

Hon. JULIUS M. MAYER, District Judge, S. D. New York New York, N. Y. 

Hon. AUGUSTUS N. HAND, District Judge. S. D. New York New York. N. Y. 

Hon. JOHN CLARK KNOX, District Judge, S. D. New York New York, N. Y. 

Hon. JOHN R. HAZEL, District Judge, W. D. New York Buftalo, N. Y. 

Hon. HARLAND B. HOWE, District Judge, Vermont Burlington, Vt. 

THIRD CIRCUIT 

Hon. MAHLON PITNEY, Circuit Justice Washington. D. C. 

Hon. JOSEPH BUFFINGTON, Circuit Judge Plttsburgh, Pa. 

Hon. VICTOR B. WOOLLEY, Circuit Judge Wllmlngton, Del. 

Hon. THOMAS G. HAIGHT, Circuit Judge^ Jersey City, N. J. 

Hon. J. WARREN DAVIS, Circuit Judge' Trenton, N. J. 

Hon. HUGH M. MORRIS, District Judge, Delaware Wilmington, Del. 

Hon. JOHN RELLSTAB, District Judge, New Jersey Trenton, N. J. 

Hon. CHARLES F. LYNCH, District Judge, New Jersey Newark, N. J. 

Hon. J. WAUREN DAVIS, District Judge. New Jersey' Trenton, N. J. 

Hon. JOSEPH L. BODINE, District Judge, NewJersey* Trenton, N. J. 

Hon. J. WHITAKBR THOMPSON. District Judge, E. D. Pennsylvanla.. .Philadelphla, Pa. 

Hon. OLIVER B. DIOKINSON, District Judge, E. D. Pennsylvanla Pliiladelphia, Pa. 

Hon. CHARLES B. WITMBR, District Judge, M. D. Pcnnsylvania Sunbury, Pa. 

Hon. CHARLES P. ORR, District Judge, W. D. Pennsylvanla Plttsburgh, Pa. 

Hon. W. H. SBWARD THOMSON, District Judge, W. D. Pennsylvanie Plttsburgh, Pa. 

' Appointed June 3, 1920. • Appolnted Circuit Judge, June 2, 1920. 

"Resigned May 31. 1920. «Appointed June 2, 192U. 
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FOURTH CIRCUIT 

Hon. EDWARD D. WHITE, Circuit Justice ■Washington. D. C. 

Hon. JETER C. PRITCHARD, Circuit Judge Asheville, N. C. 

Hon. MARTIN A. KNAPP, Circuit Judge Waslilngton, D. C. 

Hon. CHARLES A. WOODS, Circuit Judge Marion, S. C. 

Hon. JOHN C. ROSE, District Judge, Maryland.... Baltimore, Md. 

Hon. HENRY G. CONNOR, District Judge, E. D. Nortli Carolina Wilson, N. C. 

Hon. JAMES E. BOYD, District Judge, W. D. North Carolina Greensboro, N. C. 

Hon. BDWIN Y. WEBB, District Judge, W. D. North Carolina Cliarlotte, N. C. 

Hon. HENRY A. MIDDLETON SMITH. District Judge. E. D. S. C Charleston, S. C. 

Hon. HENRY H. WATKINS, District Judge, W. D. S. C Andersen, S. C. 

Hon. EDMUND WADDILL, Jr., District Judge, E. D. Virginia Riclimond, Va. 

Hon. HENRY CLAY McDOWELD, District Judge, W. D. Virginia Lynchburg, Va. 

Hon. ALSTON G. DAYTON, District Judge, N. D. West Virginia" Philippi, W. Va. 

Hon. BENJAMIN F. KELLER, District Judge, S. D. West Virginia.... Charleston, W. Va. 

FIFTH CIRCUIT 

Hon. JAMES CLARK McREYNOLDS, Circuit Justice Washington, D. 0. 

Hon. RICHARD W. WALKBR, Circuit Judge Huntsville, Ala. 

Hon. NATHAN P. BRYAN, Circuit Judge Jacksonville, Fia. 

Hon. ALEXANDBR C. KING, Circuit Judge'' Atlanta, Ga. 

Hon. HENRY D. CLAYTON, District Judge, N. aud M. D. Alabama....MQntgomery, Ala. 

Hon. WILLIAM I. GRUBB, District Judge, N. D. Aiabama Birmingham, Ala. 

Hon. ROBERT T. ERVIN, District Judge, S. D. Aiabama Mobile, Ala. 

Hon. WILLIAM B. SHEPPARD, District Judge, N. D. Florida Pensacoia, Fia. 

Hon. RHYDON M. CALL, District Judge, S. D. Florida Jaclcsonvllle, Fia. 

Hon. SAMUEL H. SIBLBY, District Judge, N. D. Georgia Atlanta, Ga. 

Hon. BEVERLY D. EVANS, District Judge, S. D. Georgia Savannah, Ga. 

Hon. RUPUS E. FOSTER, Di-strict Judge, E. D. Louisiana New Orléans, La. 

Hon. GEORGE W. JACK, District Judge, W. D. Louisiana Shreveport, La. 

Hon. BDWIN R. HOLMES, District Judge, N. and S. D. Mississippi Yazoo, Miss. 

Hon. W. LEE ESTES, District Judge, E. D. Texas Texarkana, Tex. 

Hon. EDWARD R. MEEK, District Judge, N. D. Texas Dallas, Tex. 

Hon. JAMES CLIFTON WILSON, District Judge, N. D. Texas Ft. Worth, Tex. 

Hon. DUVAL WEST, District Judge, W. D. Texas San Antonio, Tex. 

Hon. JOSEPH C. HUTCHESON, Jr., District Judge, S. D. Texas Houston, Tex. 

Hon. WILLIAM R. SMITH, District Judge, W. D. Texas El Paso, Tex. 

SIXTH CIRCUIT 

Hon. WILLIAM R. DAY, Circuit Justice Washington. D. C. 

Hon. LOYAL E. KNAPPEN, Circuit Judge Grand Rapids, Mich. 

Hon. ARTHUR C. DENISON, Circuit Judge Grand Rapids, Mich. 

Hon. MAURICE H. DONAHUE, Circuit Jiioge Columbus, Ohio. 

Hon. ANDREW M. J. COCHRAN, District Judge, E. D. Kentucky MaysviUe, Ky. 

Hon. WALTER EVANS, District Judge, W. D. Kentucky Louisvilie, Ky. 

Hou. ARTHUR J. TUTTLE, District Judge, E. D. Michlgan Détroit, Mich. 

Hon. CLARENCE W. SESSIONS,. District Judge, W. D. Michlgan Grand Rapids, Mich. 

Hon. JOHN M. KILLITS, District Judge, N. D. Ohio Toledo, Ohio. 

Hou. D. C. WESTENHAVER, District Judge, N. D. Ohio Cleveland, Ohio, 

Hon. JOHN E. SATER, District Judge, S. D. Ohio Columbus, Ohio. 

Hon. JOHN W. PECK, District Judge, S. D. Ohio Cincinnati, Ohio. 

Hon. EDWARD T. SANFORD, District Judge, E. and M. D. Tennessee. .Knoxville, Tenn. 
Hou, JOHN E. McCALL, District Judge, W. D. Tennessee Memphis, Tenn. 

SEVENTH CIRCUIT 

Hon. JOHN H. CLARKE, Circuit Justice Washington, D. Ci 

Hon. FRANCIS E. BAKER, Circuit Judge Goshen, Ind. 

Hon. JULIAN W. MACK, Circuit Judge Chicago, III. 

Hon. SAMUEL ALSCHULER, Circuit Judgo Chicago, 111. 

Died July 30, 1920. • Appointed May 24, 1920. 
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Hon. EVAN A. EVANS, Circuit JuOge Baraboo, Wis. 

lion. GEORGE T. PAGE, Circuit Judge Peoria, 111. 

Hon. KE.\ES.\W M. LANDIS, District Judge, N. D. Illinois Chicago, 111. 

Hon. GEORGE A. CARPENTER, District Judge, N. D. Illinois Chicago, 111. 

Hon. LOUIS FIT2HE.\'RY, District Judge, s. D. Illinois Peoria, 111. 

Hon. GEORGE W. BNGbISH, District Judge, E. D. Illinois Danville, 111. 

Hon. ALBERT B. ANDERSON, District Judge, Indiana Indianapolis, Ind. 

Hon. FERDINAND A. GBIGER, District Judge, E. D. Wisconsin Milwaukee, Wis. 

Hon. AKTHUXi L. SANUORN, District Judge, W. D. Wlsconsia Madison, Wis. 

EIGHTH CIRCUIT 

Hon. WILLIS VAN DBVANTER, Circuit Justice Washington, D. C. 

Hon. WALTER H. SANBORN, Circuit Judge St. Paul, Mina 

Hon. WILLIAM C. HOOK, Circuit Judge Leavenworth, Kan. 

Hon. WAI^TBR I. SMITH, Circuit Judge Couucii Blulfs, lowa. 

Hon. JOHN E. CARLAND, Circuit Judge Washington, D. C. 

Hon. KIMBROUGH STONlii, Circuit Judge Kansas City, Ma 

Hon. JACOB TRIEBER, Di.çtrict Judge, E. D. Arltansas Little Roclt, Ark. 

Hon. FRA.\K A. YOUMANS, District Judge, W. D. Arlcansas Ft. Smith, Ark. 

Hon. ROUERT E. LEWIS, District Judge, Colorado Denver, Colo. 

Hon. HBMIY T. REED, District Judge, N. D. lowa Cresco, lowa. 

Hon. MARTIN J. WADE, District Judge, S. D. lowa Davenport, lowa. 

Hon. JOHN C. POLLOCK, District Judge, Kansas Kansas City, Kan. 

Hon. PAGE MORRIS, District Judge, Minnesota Duluth, Minn. 

Hon. WILBUR F. BOOTH, District Judge, Minnesota Minneapoiis, Minn. 

Hon. CHARLES B. FARIS, District Judge, E. D. Missouri St. Louis, Mo. 

Hon. ARDA S. VAN VALKENBURGH, Di.strict Judge, W. D. Missouri. ..Kansas City, Mo. 

Hon. THOMAS C. MUNGER, District Judge, Nebraska Lincoln, Neb. 

Hon. JOSEPH W. WOODROUGH, District Judge, Nebraska Omaha, Neb. 

Hon. COLIN NEBLETÏ, District Judge, New Mexico Sauta Fé, N. M. 

Hon. CHARLES F. AMIDON, District Judge, Nortb Dakota Fargo, N. D. 

Hon. ROBERT L. WILLIAMS, District Judge, E. D. Oklalioma Muskogee, Okl. 

Hon. JOHN H. COTTERAL, District Judge, W. D. Oklahoma Guthrie, Okl. 

Hon. JAMES D. ELLIOTT, District Judge, South Dakota Sioux Faiis, S. D. 

Hon. TILLMAN D. JOHNSON, District Judge, Utah Sait Lake City, Utah. 

Hon. JOHN A. RINER, District Judge, Wyoming '. Cheyenne, Wyo. 

NINTH CIRCUIT 

Hon. JOSEPH McKENNA, Circuit Justice Washington, D. C. 

Hon. WILLIAM B. GILBERT, Circuit Judge Portland, Or. 

Hon. ERSKINE M. ROSS, Circuit Judge Los .ui„.;.co. Cul. 

Hon. WILLIAM W. MOItROW, Circuit Judge San Francisco, Cal. 

Hon. WILLl.'^M H. HUNT, Circuit Judge San Francisco, Cal. 

Hon. WILLIAM H. SAWTELLE, District Judge, Arizona ïucson, Ariz. 

Hon. BENJAMIN F. BLEDSOE, District Judge, S. D. California Los Angeles, Cal. 

Hon. OSCAR A. TRIPPBT, District Judge, S. D. California Los Anbcies, Cal. 

Hon. WILLIAM C. VAN FLEET, District Judge, N. D. California San i'rancisco. Cal. 

Hon. MAURICE T. DOOLING, District Judge, N. D. California San Francisco, Cal. 

Hon. FRANK S. DIBTRICH, District Judge, Idaho Boise, Idaho. 

Hon. GEORGE M. BOUKQUIN, District Judge, Montana Butte, Mont. 

Hon. EDWARD S. FAUIU.S'GTON, District Judge, Nevada Carson City, Nev. 

Hon. CHARLES E. WOLVERTON, District Judge, Oregon Portland, Or. 

Hon. ROBERT S. BEAN, District Judge, Oregon Portland, Or. 

Hon. FRANK H. RUDKIN, District Judge, E. D. Washington Spokane, Wash. 

Hon. EDWARD E. CUSHMAN, District Judge, W. D. Washington Tacoma, Wash. 

Hon. JKREMIAH NBÏERER, District Judge, W. D. Washington Seattle, Wash. 

COURT OF APPEALS OF DISTRICT OF COEUMBIA 

Hon. CONSTANTINE J. SMY'TH, Chicf Justice Washington, D. C. 

Hon. CHARLES H. ROBB, Associate Justice Washington, D. C. 

lion. JOSIAll A. VAN ORSDEL, Associate Justice Washington, D. C. 
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CASES 

ARGUED AND DETERMINED 

IN THE 

UNITED STATES CIRCUIT COURTS OF APPEALS. THE 

DISTRICT COURTS. AND 1 HE COURT OF 

APPEALS OF THE DISTRICT 

OF COLUMBIA 



SCHOBORG V. UNITED STATES. FELTMAN v. SAME. KRUSE v. SAME.» 

(Circuit Court of Appeuls, Slxth Circuit. Marcli 12, 1920.) 

Nos. 3273-3275. 

1. War <@=94 — Language held to support conviction for favoring enemy and op- 

poslng United States. 

Lauguage used by défendants In discusslng the war, the disasters of 
the Allies, and the successes of the enemy from day to day and week 
to week in a shop used as a place of meeting, gossip, and discussion, held 
to support a conviction for favoring the cause of the eneiuy and oppos- 
ing the cause of the United States, in violation of Bsplonage Act, tit. 1, 
§ 3, as amended by Act May 16, 1918 (Comp. St. 1918, Comp. St. Ann. Supp. 
1919, § 10212c), and not wittiln the protection of the flrst aniendment. 

2. Constitutional law $=348— Statute given narrow construction to avoid uncon- 

stitutionality. 

Language in a statute, which is capable of a very broad or of a nar- 
rower construction, should receive the latter, where the former would 
or mlglit make it unconstitutional, and where the latter is sufficient to 
reach the case before the court. 

3. War <S=>4 — Incitement in faot need not be incltemont In form. 

There may be iucitement. In fact puuishable under the Esplonage Act, 
which is not so in form. 

4. War <g=>4— Presumptive intent supports conviction. 

A presumptive intent is not insufficient to support a conviction under 
the Esplonage Act, merely because it is presumptive. 

5. Criminal law i@=337l (I)— Similar statements admissible under Espionage Act 

to show intent. 

In a prosecutlon under the Espionage Act for supportlng or favoring 
the cause of the enemy and opposing that of the United States, proof 
of statements similar to those alleged in the indictment, made at nearby 
tiuies and places, were properly admltted, to show the Intent with which 
défendants spoke the words charged. 
8. Criminal law <@=s37l(l) — Similar statements admissible under Esplonage Act to 
show state of mind. 

In a prosecutlon under the Espionage Act for supporting or favoring 
the cause of the eneiny and opposing Ihat of the United States, proof of 
statements similar to those alleged in the Indictment which mlght hâve 

é=>For Otlier cases see same toplo & KBY-NUMBER In ail Key-Numbered Dlgests & Indexes 
•Certlorari dcnled 252 U. S. — , 40 Sup. Ct. 586. M L. Ed. — . 
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been themselves the subjects of prosecution was admissible, as tending 
to corroborate the testimony concerning the statements charged by show- 
ing défendants' state of mind. 

7. Criminal law ®==>374— Similar statements not limited to those subséquent to 

passage of act creating offense. 

In a prosecution under the Espionage Act for supporting or favoring 
the cause of the enemy and opposing that of the United States, state- 
ments similar to those charged in the indictment were not inadmissible 
to prove intent or défendants' attitude or state of mind because made 
before May 16, 1918, the date the amendment to the Espionage Act be- 
came effective. 

8. Criminal law €=9444, 446— Notes and reports of conversation admissible, wliere 

witnesses testified they were correct. 

On a trial under the Espionage Act, where witnesses, who listened to 
conversations in which défendants partlclpated by means of a dictograph, 
testified that they had no independent recOUectlon in détail of the state- 
ments made, but that notes made at the time and reports made each day 
were correct, the notes and reports were admissible ; the crédit to be 
given them being for the jury. 

9. Criminal law ©=3435— Conversations not inadmissible because notes thereof lim- 

iteil to statements showing offense. 

Where witnesses for the government in prosecutions under the Es- 
pionage Act had, by means of a dictograph, listened for several weeks 
to conversations in which défendants took part, their notes and reports 
of such conversations, which they testified were correct, were not in- 
admissible because they took notes only of statements having référence 
to the war or défendants' attitude towards it. 

10. Criminal law <S=^I 175— Insufflciency of évidence to support conviction under 
one of several countsimmaterial. 

In a prosecution under the Espionage Act, the claimed insufBciency of 
the évidence to support a conviction under one of varlous counts under 
which défendant was convicted held imniaterlal. 

11. Criminal law <s==>825(2)— Défendants cannot complain of failure of cliarge to 
contain limitation not requested. 

On appeal in a prosecution under the Espionage xVct, défendants could 
not complain of an instruction that it was sufflclent to make out the 
offense if the words were intënded to and reasonably calculated to some 
extent to help the cause of the eriemy and Injure that of the United States, 
without adding that the jury must find a condition of things which 
would make the words spoken tend to create a clear and présent dan- 
ger, where they merely excepted to the charge as given, and did not ask 
such modification or limitation. 

12. Criminal law ©=3847 — Instruction not erroneous, where theory making !t in- 
applicable not pointed out. 

On a trial under the Espionage Act, an instruction that it was possible 
for one to be gullty of the offense of favoring the cause of the enemy, or 
opposing that of the United States, by a déclaration that he was on the 
slde of Germany, or wanted to see Germany wln, or that he was against 
the United States and wanted to see the United States lose, though pos- 
sibly too narrow, was not erroneous or prejudlclal, where défendants 
did not point out the particular theory making it inapplicable to the case. 

In Error to the District Court of the United States for the Eastern 
District of Kentucky; Andrew M. J. Cochran, Judge. 

C. B. Schoborg, Henry FeUman, and J. Henry Kruse were convict- 
ed of offenses, and they bring error. Affirmed. 

In and about Covlngton, Ky., there is a considérable community of German 
birth or descent. In 1917 and 1918 it was not uncommonly believed that a 

<g;::3For other cases see same topic & KEY-NUMBER in ail Key-Numbered Dlgests & Indexes 
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portion of this community was disloyal, and uphold and favored tlie cause 
of Germany as against the United States, in the pending war, and steps were 
taken to aseertain wlietlier this belief was woU founded. In the Latonia 
district of Covlngton, Charles B. Schoborg maintained a slioe eobbler's shop. 
He was 66 years old, was born in Germany, and came to tliis couiitry in 
childhood. From 1872 till 1914, save for 4 years' absence from the state, 
he had been continnonsly connected with the Covington city government as 
policeman and marshal, member of the board of trustées or city council, or 
police jndge or magistrate. He was a man of intelligence, was coinmonly 
called "judge," and was evidently litted to be, and was, a leader of opinion 
among bis associâtes. His shop was used by them as a place of meeting, 
gossip, and discussion. Aniong them were Henry Feltman and Henry Kruse. 
Feltman was a tobacco dealer and banker in Cincinnati and Covlngton, and 
lived near Covington. He was 65, born in this country; his fatlier came 
from Germany in cbildhood. Sehoborg's shop was near wliere Feltman took 
and left the street car morning and night between his liome and Cincinnati, 
and he was aecustomed to step in there occasionally at other tlmes. Kruse 
was 56 years old, and was born in this country of German parents. He had 
long been treasurer of a Covington brewery. He was a lifelong friend of 
Schoborg, and visited the shop often mornings and on Saturday afternoons, 
and very commonly in the evening, using it, he says, "as a loafing place" to 
sit down and talk and "mcet the same old crowd." 

Desirlng to know what was going on in this shop, a volunteer association 
of citizens employed a détective agency, which found means to hâve a dicto- 
graph installed in the room, in Murch, lOiS, witli wires comniunicating with 
a listening station in a near-by building. Employés of the agency, called 
"operators," took turns in listening, and, in this way, knowledgo was ob- 
tained of what was said in the shop from the tinie it opened in the morning 
until it closed at night, for a total of 5 or 6 weeks of the period from March 
until July. As they listenod, the operators made notes of the substance of 
wliat they lieard. As the resuit of presenting thelr testlniony to the grand 
jury, separate indictments were found against Schoborg, Feltman, and Kruse, 
alleging, in many counts and in various forms, violation of section 3, of 
title 1 of the Espionage Act of June 15, 1917, as amended May 16, 1918 (40 
Stat. 553 [Comp. St. 1918, Comp. St. Ann. Snpp. 1919, § 10212c]). ïhese In- 
dictments (now) ail rcst upon the last clause of the amended statute,i de- 
nouneing word or act wliicli supports or favors the cause of the enemy or op- 
poses the cause of the United States. In successive and separate trials, extend- 
ing over about 2 weeks in ail, each of the three was convicted. Each brings 
a separate writ of error. The most important Questions are so far common to 
the three cases that tlie three may well be disposed of in one opinion. 

It Is not feasible to repeat ail the things wbicli the operators daim to hâve 
heard said during tliis period by the différent défendants. There was a 
great amount of répétition, the same sentiments having been expressed over 
and over again by the same speakers. A sélection of enough of the alleged 
statements to show the gênerai character of the discussion, Is given in the 
Margin.2 It is enough to say hère that the shop was the more or less regu- 

1 Some counts were witbdrawn from the .Jury, and require no mention. 

2 The case against Feltman, as establishing his attitude and state of mind, 
consisted, to a considérable estent, in his seeming acquiescence in, and ap- 
proval of, some of the most violent statements made by Schoborg and Kruse, 
and in his joining in laughter and jcers at the cluims of the Allies and 
the United States as to ihe progress of the war. Some of his more direct 
statements were, in substance: The Germans are going through lilve a 
streak, and things look rosy ail around. It is a damned shanie we cannot 
get the truth by way of England, and, if you want truth, you hâve to get it 
from Germany, for you can dépend on Germany telling the truth. Am dis- 
gusted with damned Englisli, and hope Germans kill tliem ail. Lot of lies 
in papers this morning about English retaking ground. When right-thiniiing 
people wake up, there will be a social révolution in tlils country, and I would 
like to see it. The gênerai that licked the Russians will lick the English, 
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lar meeting place of this informai club during the period from March until 
July, 1918, when tlie Germans, upon the west front, were constantly success- 
ful and the Allies constantly defeated, and that each one of the three, by 
what he said and by his express or implied approval of what others said, 
in discussing from day to day and from week to week the newa of this séries 
of disasters for the Allies, participated in rejoicing at the victory of the 
one and the defeat of the other, and, In great variety of forni and expres- 
sion, indieated his support and upholding of the German cause and his dis- 
paragement oî, and opposition to, that of the United States. Disloyalty, ex- 
trême, pervasive, and constant, but shown by words only, could hardly be 
conceived in more typical and complète form. 

S. T. McPherson, of Cincinnati, Ohio, and O. M. Rogers, of Cov- 
ington, K}'., for plaintiiïs in error. 

Thos. D. Slattery, U. S. Atty., of Covington, Ky. 

Before KNAPPEN, DENISON, and DONAHUE, Circuit Judges. 

DENISON, Circuit Judge (after stating the facts as above). [1] 
Common to the three cases is the claim that in so far as the Espionage 

French, and Americans. The Allies are afrnid to ask for peace, now : if 
they did, the people would know they are licked, like the Kaiser says. They 
ought to ask for peace, now, for France and even the United States will 
be destroyed, just like Servia, Roumania and Russia, and the rest, I think. 
By May, the whole thing will be over. The Bnglish and French cannot stand 
the bombardment. If Germany breaks through the English Unes, that will 
settle the war. Germany is as solld as a rock. German universities are the 
l)est in the world, and Germany is now reaplng the harvest of those schools. 
l'hese days show the truth of the claim that England never fought her own 
battles, but always let some one else do it for her. There will be no peace, 
now, for Germany won't concède as much now as she would hâve done, even 
before we went Into the war. She would be a damned fool, if she did, for 
"to the Victor belongs the spoils." The Kaiser will hâve ail those other 
countries with him, and, as long as he has Russia, they know that it makes 
hlm stronger, and they will go to him. If any one cornes to my house solicit- 
ing for the Red Cross, my wife says she will put them out. They get away 
with more money than it takes to run the German array. One hundred mil- 
lion dollars is an awful lot of money to buy bandages. They get none of my 
money. England does not want any democracy. She blufCed the world for 
a long time. The Germans are ready for a big drive. Germany takes the 
aggressive; the Allies sit down till the Germans open up and the Allies 
hâve the worst of it. They stuck a Red Cross sign on my car, at the garage, 
and I vvanted to know who put that damned thing on ; I didn't want it on. 
The poor people are complaining about the insistence that they subscribe for 
Liberty Bonds, thrift stamps, and the Red Cross. Do not worry about the 
whole world trying to beat Germany. She will whip the whole bunch. Ger- 
many will hâve Russia, the Mediterranean Sea, the Dardanelles, and she will 
hâve Asia. The war is liable to last seven years, and Germany will be the 
Victor. The United States, England, and France will be left on the money 
loaned Russia. Tliat is a good thing. Germany is not ready for that drive 
yet ; but, when she is, she will make a good one. 

The statements of Schoborg and Kruse were far more extrême ; ridlculed 
the possibility of the United States taking effective part in the war ; said 
that, as tlie Germans had the name of blowing up munition plants, they might 
as well hâve the game ; expressed the expectation and hope that the sub- 
marines would get every troop ship that went across; said ail that Germany 
wants is her rights ; that when Hindenburg asked for troops, they responded 
and did not hâve to be conscripted as in this country ; that they ought to give 
Roosevelt a loaded shell where it would do the most good, because he was a 
damned agitator, and the quicker they got rld of him, the IJetter, etc., etc. 
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Act unclertakes to punish what was said by thèse respondents, it is 
in violation of the First Amendment to the Constitution, in that it 
abrids^es the right of free speech. The meaning and extent of this 
constitution al restriction hâve been often discussed in familiar cases. 
We need do no more than to refer to the latest discussion, found in 
the Schenck Case, 249 U. S. 47, 39 Sup. Ct. 247, 63 L. Ed. 470; but 
that discussion falls short of expressly reaching the présent case, be- 
cause it had to do with the act before amendment and vi^ith words 
which directiy produced conditions which Congress had a clear right 
to forbid — obstructing recruiting and enlistment, causing disloyalty 
among the military forces, etc. — while the last clause of the amended 
statute reaches ail instances, without expressed regard to their tend- 
ency or resuit, where words are employed to favor the cause of the 
one or oppose the cause of the other. 

Counsel insistently urge the proposition that a citizen, acting with 
reasonable attention to the information available, and upon what he 
in good faith believes the facts to be, bas a right to think that this 
country is wrong in one or more of the positions which hâve led to 
war, and that the enemy country is therein right, or to believe that 
the déclaration of war by this country was, upon a balance of con- 
sidérations, wrong, or that the further prosecution of the war is in- 
advisable, and that, holding any of thèse beliefs, he bas a right to 
speak or write them in an endeavor to couvert bis fellow citizens there- 
to. However accurate or erroneous this proposition may be, we con- 
clude that the situation shown by thèse records is of a différent char- 
acter, and that thèse respondents cannot efïectively claim this right. 

[2] It is familiar law that language in a statute which is capable of 
a very broad or of a narrower construction should receive the latter 
where the former would or might make it unconstitutional, and where 
the latter is sufficient to reach the case before the court (U. S. v. 
Delaware Co., 213 U. S. 366, 407, 408, 29 Sup. Ct. 527, 53 L. Ed. 836), 
and hence it is not very important to point out that "favor," "support," 
and "oppose," as mère words, may bave définition broad enough to 
cover and include some things which are also within the protection 
of the First Amendment; the really important question is whether 
that particular kind and degree of favor, support, or opposition alleged 
against défendants hère is within the constitutional immunity. 

[3, 4] Nor are we helped by any hard and fast formula distinguish- 
ing between the direct and the indirect causation of tangible injury. 
Thèse are relative terms at any time, and in war time they take on a 
différent color from that which they would carry in peace, when used 
to express the measure of constitutional right ; and they could not be 
judged from the same aspect in 1918 as in 1898. In another branch 
of the law, the négligence may be deemed the proximate cause of the 
injury, even though there is more than one link in the chain of causa- 
tion. Nor can we draw a fixed line between agitation and incitement ; 
there may be incitement in fact which is not so in form.' Nor can a 

3 "The Béatitudes hâve for soine centuries been considered hlglily liortatory, 
tliougli tiie.v do not eontain the in.iimction, 'Go thou and do likewise.' " 
Hoii^'h, J., in Masses v. Putten, 245 Fed. 102, 106, 157 C. C. A. 398, 402. 
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presumptive întent be insufficient merely because it îs presumptîve; 
an inference of intent may be strong enough to overbalance an express 
déclaration; actions speak louder than words.* Even if — as we are 
urged to do — ^we view with "post-armistice mind" the défendants' con- 
duct, we cannot forget that it occurred under pre-armistice conditions. 
Not because it was declared with référence to the particular clause 
of the law now involved, nor because it is so unambignous as to fur- 
nish an infallible criterion, but because we know of no better formu- 
lation, we adopt, for our guidance, Mr. Justice Holmes' conclusion in 
the Schenck Case, 249 U. S. 47, 52, 39 Sup. Ct. 247, 249 (63 L. Ed. 470) : 

"The question In every case Is wtoether the words used are used In such 
drcumstances and are of such a nature as to create a clear and présent dan- 
ger that they will bring about the substantive eylls that Congress has a right 
to prevent It Is a question of proxlmlty and degree. When a nation Is 
at war, many thlngs that inight be sald In time of peace are such a hindrance 
to Us effort that their utterance will not be endured so long as men flght, 
and that no court could regard them as protected by any oonstitutlonal rlght." 

We cannot doubt that the words in thèse indictments alleged, as 
shown by the proofs, as they hâve been above quoted and summarized, 
corne within this condemnation ; and, if there were doubt, the jury 
has found the forbidden intent, character and effect, and under in- 
structions not substantially différent from those which were given by 
Judge Westenhaver in the Debs Case (Department Justice Bulletin, 
No. 155), and in effect approved by the Suprême Court (249 U. S. 
211, 215, 39 Sup. Ct. 252, 63 1,. Ed. 566). See, also, Abrams v. U. S., 
250 U. S. 616, 619, 40 Sup. Ct. 17, 63 L. Ed. 1173.» 

It is strenuously insisted that défendants' conduct could not be 
thought to bave any direct tendency to cause the obnoxious "substan- 
tive evils," because what they said was spoken secretly and among 
themselves. However true this might be of the ordinary, casual con- 
versation, it cannot reach the long-continued maintenance of an inten- 
sive school of disloyalty. Even if the talk had been confined to the 
three respondents, the cumulative effect upon each of what the others 
said would be to aggravate, if not cause, an extremity and recklessness 
in opposition to the war and favor to the enemy which would be an 
incitement to direct obstruction and injury in the many ways open to 
the evil disposed in that vicinity.* But the talk was not confined to 
thèse three. Several others were présent more or less, and that the 

* In the Wimmer Case, 264 Fed. 11, C. 0. A. — , argued with thèse, 

défendants' counsel called attention to an article în the Harvard Law Revlew, 
vol. 32, p. 932, "Freedom of Speech in War Time." Tliis is an exhaustive 
présentation of the théories upon which défendants' counsel In thèse cases 
rely with référence to the effect of the First Amendment. 

6 Since this opinion was prepared, the Suprême Court on March 1, declded 

Schaefer v. U. S., 251 U. S. 466, 40 Sup. Ct. 259, 64 L. Ed. . The opinion 

of the court points out that the lawful and constltutioual power has limits 
amply broad enough to Include the punlshment of the conduct of Schoborg, 
Feltman and Kruse. 

« As an illustration (outside the record), It was a matter of notorlety that 
at about this time, in this vicinity, a large number of horses belouglng to 
the government and in transit for mllltary purposes, dled and it was said 
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influence of such a center would radiate through an appréciable part 
of the community is too sure for doubt. 

2. Ail respondents also join in the claira that the tenth clause of the 
Espionage Act is invalid, because it unwarrantably extends the con- 
stitutional définition of the crime of treason. This subject is discussed 
and disposed of by the accompanying opinion in the Wimmer Case. 

[5] 3. In ail the trials, each of the alleged statements was directly 
proved by only one witness. Proof of other similar statements (not 
alleged in the indictments), made at nearby times and places, was re- 
ceived and allowed to go to the jury as évidence of the intent with 
which the défendants spoke the words charged. Objection was made, 
because this amounted to proving other similar offenses, in violation 
of the familiar rule. We had occasion to consider this subject care- 
fully, in Shea v. U. S., 236 Fed. 97, 102, 149 C. C. A. 307; it being 
there necessary to make an application of the exception, as familiar 
as the rule, which permits évidence of other crimes or offenses when 
the intent with which défendant acted in the matter charged is im- 
portant, and when thèse other things throw light on that intent. We 
think thèse espionage prosecutions furnish. clear instances of the 
proper application of the exception. The intent with which the words 
charged are spoken is a vital élément of the offense. Whatever tends 
to show the defendant's state of mind on this subject-matter at the 
time of the speaking of the words charged is very clearly admissible 
for that purpose. This is the uniform holding in the récent considéra- 
tions of this question. Schulze v. U. S. (C. C. A. 9), 259 Fed. 189, 191, 
— C. C. A. — ; Balbas v. U. S. (C. C. A. 7) 257 Fed. 17, 24, 168 
C. C. A. 229. See, also, our rulings on this subject in White v. U. S. 
263 Fed. 17, -— C. C. A. , filed February 19, 1920, and the Wim- 
mer Case, decided herewith. 

[6] 4. In two cases (Feltman and Kruse) the court went further 
and permitted the proof of other similar statements, not alleged in the 
indictments, to be considered by the jury as proof tending to corrob- 
orate the testimony of the single witness who testified to the state- 
ments in the indictment, and as proof tending to show that défendants 
did make the statements upon which the prosecution was directly 
based. Thèse additional and outside statements were, or might hâve 
been, themselves the subjects of prosecution, and thus there super- 
ficially appears to hâve been a violation of the gênerai rule, and one 
which was not confined to the recognized limits of the exception. The 
question is whether there was a substantial violation, and whether 
the reason of the exception extends also to this particular situation. 

The offense herein involved is of a peculiar character. The word 
or act upon which the prosecution directly dépends is nothing but the 
outward manifestation of the défendants' state of mind. This disloyal 
mind is not impulsive and evanescent. It is likely to be permanent and 
fixed. Its existence is of the essence of the offense and of the inquiry. 
Anything which shows that existence and its disclosure on one day 

were polsoned; also, that a great amount of government work, npon muni, 
tiens and machinery, was In progress In the nearby towns of ,Clnclnnatl, Cov- 
Ingtou and Newport. 
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niakes distinctiy more probable the disputée! happening of a similar 
disclosure on the next day. The case does not align itself vvith those 
where défendant is charged wtth a burglary, and it may not be shown 
that he had committed other burglaries, merely as indicating that he 
was of a burglarious turn of mind; in those cases there is no such 
intimate connection between the criminal act and the contemporaneous 
intent, as where the thing charged is the merely incidental and natural 
manifestation of the constant state of mind, overflowing into words. 
The case is rather like a prosecution for murder, where the respond- 
ent's participation is wholîy denied, but where, nevertheless, the prob- 
ability of his participation may be shown by proving the existence of 
motive, even if the proof of motive and disposition is by way of show- 
ing a previous attempt to kill the same man; or like a conspiracy 
prosecution, where the underlying conspiracy may be shown by other 
overt acts than those alleged in the indictment, even though they also 
would hâve matured the conspiracy into an indictable offense ; or like 
a prosecution for using the mails in a scheme to defraud, where it 
would seem (although we do not know that it has been held) that proof 
that the défendant mailed a hundred similar letters at the same time 
and place would legitimately tend to corroborate other more direct 
proof that he mailed the particular letter named in the indictment. 
See full discussion of the gênerai subject in Chamberlayne's Evidence, 
c. 48, Relevancy of Similarity; Moral Uniformity, and particularly 
proof of Mental State, §§ 3221, 3242, 3243, 3245, 3254, 3256, 3263. 
Stated metaphysically, the proposition covering this and the preceding 
paragraph is that intent is in many cases, as hère, a constituent fact, 
and may be proved by any relevant fact, as by other manifestations of 
the same intent, while motive, disposition, inclination, like oppor- 
tunity, are probative facts and may be likewise proved, if adminis- 
trative requirements justify. In either case, the fact that the rele- 
vant proof tends to show another offense does not compel its rejec- 
tion. 

[7] Without intending to encroach in the least upon the salutary 
rule that in gênerai confines the trial to an inquiry as to the commis- 
sion of the particular offense alleged, we conclude that the ruiings of 
the court below and the carefully guarded language in which they 
were expressed '' did not interfère with the rightful extent of the ap- 

7 From the charge in the Felttiian case: "I want to liidlcate to you the 
pertnience and the bearhig of those statements that hâve been introduced 
hère in évidence and that are not charged in the counts of the indictment 
that is subniitted to you. In the flrst place, the défendant is not on trial 
for tliose statements. In tlie second place, they are not évidence directly 
of the fact tliat he did speak and utter the words charged in the 14 counts 
of the indictment. Tlie beariug of tliose statements, if you believe from 
the évidence that they were made, is on his attitude, as to whether or not 
he was disloyal, whether or not his mind and lieart are on the side of Ger- 
many and against the side of the TTnited States. That is the bearing and 
pertinency of those statements. Taking tliem as true, do they or not show, 
as between Gerniany and the United States, he is on the side of Germany 
and against the United States? If you reach the conclusion that they do that, 
then you can makc» use of that attitude for two purposes, lu determining the 
intent with which he uttered tho words charged in the indictment, the pur- 
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plication of the rule to the peculiar situation hère existing. Neither 
with regard to the proof of intent nor of attitude or state of mind is 
it determinative that some of the other statements were made before 
May 16, 1918, the effective date of the law, if only they were made not 
long before the statements named in the indictment. 

[8] 5. The court received m évidence both the notes that the opera- 
tors made simultaneously with their listening and the reports which 
they wrote out at the close of each day. They testified generally that 
at the time of the trial they had no independent recollection in détail 
of the statements made, but they knew that their notes were correct, 
and knew that the fuller report at the end of each day was accurate. 
Under thèse circumstances it was not error to receive thèse notes and 
reports. The crédit to be given them was for the jury. See cases 
collected in 10 R. C. L. p. 11'4.t ; also Insurance Co. v. Weide, 14 Wall. 
375, 380, 20 h. Ed. 894. Bâtes v. Preble, 151 U. S. 149, 157, 14 Sup. 
Ct. 277, 38 L,. Ed. 106, is not to the contrary. Wigmore on Evidence, 
vol. 1, § 754. 

[9| 6. The operators testified that their instructions had been to 
take down notes of ail the conversation of défendants which bore on 
their supposed pro-German attitude, and said that they followed thèse 
instructions, and did not take down or try to remember ail the con- 
versation and statements which had no référence to the subject of the 
war or défendants' attitude tovvard it. Their testimony and the re- 
ports were objected to because of this incomplète character, and it 
was insisted that the testimony should cover the whole conversation 
or statement, and that the reports should do the same. The court held 
that the gi ^at part of what was said while the operators listened dur- 
ing thèse six weeks was obviously immaterial and need not be repeated, 
nor was there any obligation to embody it in the reports, and that the 
instructions to the operators to get only the défendants' talk with réf- 
érence to their attitude, and the operators' testimony that they only 
tried to get that part of what was said, were for the jury to consider as 
bearing on the good faith of thèse witnesses and the crédit that should 
be given to the notes and reports. In this there was no error. Testi- 
mony as to a conversation is always limited to the subject-matter in- 
volved, unless the cross-examiner wishes to go further. 

pose liG had In doing it — you hâve a right to consider that attitude in de- 
ternuniiig thiit Intent. And still furthfr, in determining whether or not the 
défendant uttered and spoke the words charged in the indictment, you hâve 
a riglit to consider that attitude, and that attitude, if such was his attitude 
to lie inferrod from tliose word.s, tend.s to sup])ort tlie government's contention 
tiiat the words were uttered. It is natural for a niaii to tallî as lie thinks, 
to give e.xpression to the sympathy which he carries. So you hâve a right 
to consider thèse other statements not charged in the fourteen counts of 
the Indictment and the statements charged in the indictment not suhmitted 
to you, if you believe from the évidence that they were uttered in determin- 
Ing his attitude as between Germany and the United States; and if you 
reach the conclusion that they show that he was on the side of Germany 
and against the United States, you hâve a right to use that attitude as 
bearing on the question as to intent and purijose for which he uttered the 
words and as bearing on the question as to whether or not he aetually ut- 
tered the words at ail." 
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[10] 7. In the Schoborg Case, complaint is made that there was no 
évidence to support the twenty-seventh count of the indictment which 
was submitted to the jury and covered by the verdict of guilty. If this 
were true, it would not be important if the conviction upon the other 
counts is to be sustained. It seems probable that there is a mistake in 
this particular, because the principles upon which the court acted 
would indicate that he intended to withdravi' count 27 from the jury, 
and instead to submit one of those which were withdrawn; but this 
is not material to the question of reversai. 

[11] 8. It is objected that the court charged that it was sufficient 
to make out the statutory offense if the words were intended to and 
were reasonably calculated to some extent to help the cause of the one 
and injure the cause of the other, without going further and saying 
that tha jury must find in the circumstances of the particular utterance 
a condition of things which would make the words spoken tend to 
create a clear and présent danger. If the charge as given should hâve 
been modified and limited as now claimed, it was the duty of défend- 
ants to bring to the attention of the court the limitations which they 
desired incorporated. They did nothing except to save an exception 
to this paragraph of the charge as given. When a charge is correct 
in its gênerai thought and aspect, and is later criticized only because 
it did not draw sufficiently refined distinctions, a mère gênerai excep- 
tion to the proposition as given by the court is not suiïicient basis for 
review — lacking reasonably clear inference that the précise limitation 
was intended to be relied upon and to be put before the court. 

[12] 9. The same is true as to the complaints against the charge 
because it told the jury that it was possible for one to be guilty of the 
offense by a déclaration that he is on the side of Germany or wants to 
see Germany win, or that he is against the United States and wants 
to see the United States lose. It is said that this is entirely too narrow 
a construction. So it may be, sometimes; yet undoubtedly there 
might be cases where it would be a perfectly accurate statement. The 
défendants should h^ve pointed out to the trial judge their particular 
theory which made it inapplicable to this case. We cannot say that it 
was either erroneous or prejudicial. 

10. Feltman had been a subscriber to The Fatherland and the New 
York Staats-Zeitung. There was évidence which was said to indicate 
that he had also been a reader of The Bull, and, if this were true, it 
would, in connection with his subscription to the other papers, tend to 
corroborate the charge that he opposed the cause of the United States 
and supported that ôf Germany. The évidence regarding The Bull 
was not strong, but we cannot say it had no tendency in the direction 
claimed, or that there was error in letting it go to the jury. It is not 
important to discuss the détails of the question. 

11. The errors alleged are very numerous, but they are either ail 
substantially covered jjy what we hâve said in the grouping of the 
varions subjects, or they impress us as not calling for separate discus- 
sion. 

The judgment below, in each of the three cases, is affirmed. 
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WIMMER V. UNITED STATES.» 

(Circuit Court of Appeals, Slxth Circuit. March 12, 1920.) 
No. 3253. 

1. War €=34— Esplonage Act not invalid under constitutlonal provision as to 

treason. 

Ttie provision of Esplonage Act June 15, 1917, § 3, as amended by Act 
May 16, 1918 (Comp. St. 1918, Comp. St. Ann. Supp. 1919, § 10212c), mak- 
Ing it an offense, by word or act, to support or favor the cause of any 
country wlth wliich tlie United States is at war, or to oppose the cause 
of the United States, Is not, as applied to conduct conslstlng of words 
only, unconstitutlonal as punishing treasonable conduct, vvitliout proof 
of the overt act, and wlthout the two witnesses requlred by the Con- 
stitution, as neither words nor Intent alone constltutes treason. 

2. War €=34— Acts or words of seditious nature punishable, notwithstanding con- 

stitutional provision. 

Congress may punish, under the ordinary rules of prosecution and wlth- 
out trenching on the constitutlonal limitation as to treason, acts or words 
whlch are of a seditious nature and tend towards treason, but whlch 
are not of the direct character and degree constltuting treason. 

3. Treason <S=36— Adiierence and giving aid both necessary and favorjng or sup- 

porting insufflcient. 

Under the constitutlonal définition of "treason" as adherlng to the 
enemies, glvlng them aid and comfort, both adhérence and giving ald are 
necessary, and to favor or support the enemy Is Insufficlent 

[Ed. Note. — For other définitions, see Words and Phrases, First and 
Second Séries, Treason.] 

4. Criminal law €=3371 (I)— Similar statements admissible to show Intent. 

In a prosecution under Esplonage Act June 15, 1917, § 3, as amended 
by Act May 16, 1918 (Comp. St. 1918, Comp. St. Ann. Supp. 1919, § 10212c), 
for favorlng the cause of the enemy and opposing that of the United 
States, statements similar to those alleged In the indlctment, but made 
about the same time and place, were admissible to show Intent, and It 
was immaterial that they were répétitions of those alleged. 

5. War €=^4— Language made question for Jury as to favorlng enemy and oppos- 

ing cause of tiie United States. 

A défendant chargea under the Esplonage Act June 15, 1917, § 3, as 
amended by Act May 16, 1918 (Comp. St. 1918, Comp. St. Ann. Supp. 
1919, § 10212c), wlth saying that America did not bave a chance to win 
the war, that the Président started the war to protect Wall Street 
brolters, that the Président was a friend of the rlch man, and that the 
Kaiser was a friend of the poor man, was not entitled to a directed ver- 
dict, on the theory that there was no such favorlng of the enemy and 
opposing of the govemment as tended to a clear and présent danger. 

In Error to the District Court of the United States for the Eastern 
District of Kentucky ; Andrew M. J. Cochran, Judge. 

Peter Wimmer was convicted of an offense, and he brings error. 
Afîîrmed. 

Fred W. Schmitz, of Covington, Ky., for plaintiff in error. 
Thos. D. Slattery, U. S. Atty., of Covington, Ky. 

Before KNAPPEN, DENISON, and DONAHUE, Circuit Judges. 

®=>For other cases see same toplc ft KBT-NUMBER in ail Key-Numlteied Dlgests & Indexes 
•Certlorari denlod 262 tJ. S. — , *0 Sup. Ct. 686, 64 U Ed. — . 
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DENISON, Circuit Jud,çe. The plaintiff in error was convicted 
oi a violation of the so-called Second Esoionage Act, being section 3 
o£ title 1 of the Act of June 15, 1917,* as amended May 16, 1918 
(40 S_tat._ 553 [Comp. St. 1918, Comp. St. Ann. Supp. 1919, § 10212c]). 
Thé indictment is based whoUy upon what may be called clause 10 
of the amendatory act, which reads : 

"Whoever sliall by word or act support or favor the cause of any country 
with wliich tlie United States Is at war or by word or act oppose tbe cause 
ot the United States therein, shall be punlshed. * * « •• 

Upon the trial, the third count of the indictment was withdrawn, 
and the conviction was under the first and second counts. Thèse, 
in distinctive form, allège that Wimmer, while the United States was 
at war, did, by words and acts (1) support and favor the cause of Ger- 
many, and (2) oppose the cause of the United States therein. 

Wimraer's conduct, by which it is alleged he broke this law, was 
that, on June 26, 1918, he made statemenls, willfully, unlawfully, and 
feloniously, which were in substance and efîfect as f ollows : 

"That America dld not hâve a chance to win this war; that Président 
Wllson started the war to protect the Wall Street brokers, who had pur- 
c-hased English and Freneh securities; that Président Wilson was a friend 
of the rich man ; and that, when he [Wimmer] was in Germany about six 
years ago, lie found that the Kaiser was always a friend of the poor man." 

The trial court submitted to the jury, as questions of fact, whether 
Wimmer made thèse statements, whether they were by him deliberately 
intended to support and favor the cause of the enemy or oppose the 
cause of the United States in the war, and whether they were, and 
were known to Wimmer to be, suitable and likely to produce that ef- 
fect. 

[1,2] 1. As the case is presented to us, Wimmer's first position 
is that the act is unconstitutional, because it punishes treasonable con- 
duct, without proof of the overt act and without the two witnesses 
thereto required by the Constitution. As we understand the argument, 
it is, in substance, that adhering to and giving aid and comfort to the 
enemy is treason, according to the constitutional définition; that to 
support the cause of the enemy, or oppose that of the United States, 
against the prohibition of the Espionage Act, is adhering to and giv- 
ing aid and comfort to the enemy, and is therefore treason; and hence 
that it cannot be punished unless shown by the degree of proof re- 
quired bv the Constitution. A very similar contention was summarily 
overruled by the Suprême Court in Frohwerk v. U. S., 249 U. S. 204. 
210, 39 Sup. Ct. 249, 63 L. Ed. 561. 

If we had to do with a case where the conduct which was prosecut- 
ed consisted of acts, we would hâve to consider the line of reasonîng 
upon which Wimmer dépends. That Congress has power to take hold 
of an act which is, in fact, treason, and to say that it shall be severely 
punished, without the proof which is required to establish treason, 
and to justify this resuit because the conduct is given another name, 
is a proposition which we hâve no occasion to affirm or deny. Hère 
the only conduct alleged or proved, as making out the offense, con- 
sisted of oral statements — words only. It is well séttled that one can- 
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not, by mère words, be ^ilty of treason (38 Cyc. 954, and cases cited), 
and thus the fallacy of Wimmer's contention becomes apparent. It 
is a mistake to say that the intent is the thing which makes the treason, 
and that where the disloyal intent is there treason is. The require- 
ment that there shall be two witnesses is purely evidential, but when 
the requirement is extended to proof of the overt act, it becomes clear 
that there must be an overt act to constitute the crime, and the act 
is incorporated into the définition. Thus we find, in the constitutional- 
ly defined crime, two éléments, the intent and the act ; neither is domi- 
nant. Intent minus act is not treason, any more than act minus intent 
is. Since it was declared by Chief Justice Marshall in the Bollman 
Case, 4 Cranch, 75, 2 L,. Ed. 554, it has never been doubted that Con- 
gress may punish, under the ordinary rules of prosecution and with- 
out trenching upon the constitutional limitation as to treason, acts 
which are of a seditious nature and tend toward treason, but which are 
not of the direct character and superdangerous degree which would 
meet the constitutional test and make them treason; and even more 
must this be true of words. 

[3] Further distinction is found in the very words of the constitu- 
tional définition. Treason is "adhering to their enemies, giving them 
aid and comfort." Both adhérence and giving aid are necessary. 
To "favor or support" is, very likely, to "adhère"; but it does not 
carry the idea of giving aid and comfort, unless by a rather remote 
implication. Hence it may well be said that adhérence by words only 
is an offense quite distinct from treason. 

[4] 2. Evidence waS received showing that Wimmer made other 
statements substantially like those alleged in the indictment and prov- 
ed, and at about the same time and place Thèse were clearly admis- 
sible as showing intent, and they were admitted for that purpose only. 
We hâve covered this question by what is said in the opinions in White 

V. U. S., 263 Fed. 17, C. C. A. (filed Pebruary 19, 1920), and 

Schoborg v. U. S., 264 Fed. 1, — C. C. A. — (this day filed). It 
is also urged that thèse other statements were identical with those 
named in the indictment, and so could add nothing to the inference of 
intent. On the contrary, each répétition of such statements confirms 
the thought that they were deliberately intended to produce their 
natural effect, rather than merely impulsive and casual. 

[5] 3. Whether Wimmer is protected by the constitutional guaranty 
of free speech may not be overlooked, though the point has not been 
expressly made below or hère. We bave discussed this subject in the 
Schoborg opinion, and while Wimmer's conduct was, in degree by 
no means as extrême as was the conduct of the respondents in the 
Schoborg Case in constituting that "favoring" of the enemy and "op- 
posing" of this government which tends to "clear and présent danger," 
and which the statute could rightfully prohibit, yet we do not think 
he was, as matter of law, entitled to be acquitted for this reason. 
Schaefer v. U. S. (U. S. S. C, filed March 1, 1920) 251 U. S. 466, 40 

Sup. Ct. 259, 64 L,. Ed. . No question excepting the broad one of a 

right to an instructed verdict, arises on the subject, on this record. 

The judgment is affirmed. 
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LOCKHARTv. UNITED STATES. 

(Circuit Court of Appeals, Slxth Circuit. March 12, 1920.) 
No. 3306. 

1. Criminal law (^=3^1 166(9)— Déniai of continuance not prejudicial, uniess prob- 

ably affecting resuit. 

The overruling of a motion for a continuance because of the absence 
of a witness is not prejudicial error, uniess there is a strong probability 
that the absence of tlie witness substantially affected the resuit of the 
trial. 

2. Criminal law <ê=>595(4)— Déniai of continuance not abuse of discrétion. 

On a trial under Espionage Act, tit. 1, § 3, as amended by Act May 
16, 1918 (Comp. St. 1918, Comp. St. Ann. Supp. 1919, § 10212c), the déniai 
of a motion for a continuance because of the absence of a witness, who 
was abroad vvith the army, was not an abuse of discrétion, where de- 
fendant was convicted only of the offenses conimitted after the wit- 
ness went abroad. 

3. Criminal law <g=>l044, 1054(3)— Insuffldency of évidence, not urged below, 

cannot be considered. 

Défendant is not entitled to contend that there is no évidence to 
support a conviction of certain counts, where no motion was made for 
an instructed verdict, and no exception talien to the charge which sub- 
naitted such counts. 

4. Criminal law <®=>935(3)— Absence of évidence cannot be first urged in motion 

for new trial. 

It is too late to ralse for the iîrst time on motion for a new trial the 
contention that there was no évidence to support a conviction on counts 
on which défendant was convicted. 

5. Criminal law iS==> 1 036 ( I ) , 1054(3)— In absence of objection évidence not re- 

viewed, uniess miscarriage of justice appears. 

In the absence of objection or exception properly raising the contention 
that there was no évidence to support the conviction, an appellate court 
will only lools into the subject far enougli to ascertain whether it is rea- 
sonably clear that there has been a miscarriage of justice. 

6. War <S=:34 — Remarks of défendant held prohibited by Espionage Act and within 

power of Congress to prohibit. 

Remarlis made by a man of means and standing, such as that he 
would kill his son if he enlisted, that he hoped the transport which took 
him across would be sunk, that he wanted Germany to win and the 
United States defeated, and hoped they would come over hère and de- 
feat us, that after the war he was going to dispose of everything he had 
and go to Germany, and help that country, that he would' not buy war 
securities, because he would not give anything agalnst Germany, and 
that there was no truth in what the papers were publlshing about al- 
leged victories over the Gernians, must hâve had the direct harmful in- 
fluence, which Congress had both the power and intent to prohibit. 

7. Criminal law <s=9l036(l), 1054(1)— Admission of évidence not reviewable with- 

out objection or exception. 

In a prosecution under Espionage Act, tit. 1, § 3, as amended by Act 
May 16, 1918 (Comp. St. 1918, Comp. St. Ann. Supp. 1919, § 10212c), de- 
fendant could not complain of the admission of testlmony that he bought 
German war bonds in 1916, where no objection was made or exception 
reserved. 

8. '^«nstitutlonal law <S=390— War <S=:>4— Espionage Act not unconstitutional. 

The provision of Espionage Act, tit. 1, § 3, as amended by Act May 
16, 1918 (Comp. St. 1918, C»mp. St. Ann. Supp. 1919, | 10212c), maklng- 

©isFor otiier cases see same toplc & KEY-NUMBBR in ail Key-Numbered Digests & Indexer 
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It an offense by words or acts to support and f avor the cause of the enemy 
and oppose that of the United States, Is not unconstltutional, as abridging 
freedom of speech or extending the crime of treason, especlally as applied 
to an alien, who could not well be guilty of treason. 

9. Indictment and information <g=>87 (8)— Allégation as to spécifie date not lim- 

ited by gênerai référence. 

Counts of an indictment under Espionage Act, tlt. 1, | 3 (Comp. St. 1918, 
Comp. St. Ann. Siipp. 1919, § 10212c), alleglng the maUlng of certain state- 
ments on or about May 26, 1918, and at divers other dates between June 
15, 1917, and October 18, 1918, were sufficient to charge an offense, though 
the stateraents were such as would not hâve constituted an offense prlor 
to the amendaient of Alay 16, 1918, as the gênerai référence did not limit 
the particular référence. 

10. Indictment and information <g=l33(7)— Failure of indictment to aver date of 
offense was after passage of aot held not ground for arrest of judgment. 

The f allure of an indictment under Espionage Act, tit. 1, § 3 CComp. 
St. 1918, Comp. St. Ann. Supp. 1919, § 10212c), to show that the state- 
ments charged were made after the amendment of May 16, 1918, was at 
most an irregularity to be taken advantage of by motion to quash, and 
which did not survive a verdict, so as to be ralsed by motion in arrest, 
particularly in view of Rev. St. § 1025 (Comp. St. § 1091), as to defec^s, and 
Judlclal Code, § 269 (Comp. St S 1246), as to new trials. 

In Error to the District Court of the United States for the Southern 
Division of the Eastern District of Tennessee; Clarence W. Sessions, 
Judge. 

Andrew P. Lockhart was convicted of an offense, and he brings er- 
ror. Affirmed. 

C. S. Littleton, of Chattanooga, Tenn., for plaintiff in error. 

W. T. Kennerly, U. S. Atty., of Knoxville, Tenn. 

Before KNAPPEN, DENISON, and DONAHUE, Circuit Judges. 

DENISON, Circuit Judge. On February 7, 1919, Lockhart was 
indicted for violation of the Espionage Act (Act June 15, 1917, tit. 
1, § 3, 40 Stat. 219, as amended May 16, 1918 [Comp. St. 1918, Comp. 
St. Ann. Supp. 1919, § 10212c]). The first count alleged that "on 
or about May 26, 1918, and on divers other days between June 15, 
1917, and October 15, 1918," he made and conveyed certain false 
reports and false statements, with intent to interfère with the opéra- 
tion and success of the military and naval forces of the United States, 
and to promote the success of its enemies. In the second count he 
is charged with speaking and publishing, at the times aforesaid, cer- 
tain disloyal, scurrilous, and abusive language of the military and naval 
forces and with the intent to bring the same into contempt, scom, 
contumely, and disrepute. The third count charges that, at the times 
aforesaid, he did, by his words and acts, support and favor the cause 
of the German government, and oppose the cause of the United States, 
in that he spoke and uttered the statements particularly specified in the 
first count, "which is hère referred to and by référence made a part 
of this third count," and that he further said that the United States 
had no right to jump on Germany in the war; that the German peu- 
ple were the best people on earth and that he was for Germany in 
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said war, tooth and nail. It is évident that the first count charged an 
offense created by the Espionag-e Act as originally passed June 15, 
1917, and that the second and third counts were intended to and did 
charge only offenses first created by the amendment of May 16, 1918, 
and depended, respectively, upon what may be called clauses 5 and 
10 of the amended act. The record seems not to contain the verdict, 
but counsel agrée that défendant was acquitted on the first count and 
convicted on the second and third. He was sentenced to the peniten- 
tiary for a year and a day. 

[1,2] He first complains that there was an abuse of discrétion in 
denying his motion for a continuance. On February 17th he filed an 
afiîdavit showing that his son was a material witness, had enlisted in 
the army, had gone abroad in October, 1917, and was still abroad. 
The motion was denied, and the case went to trial on February 19th. 
There was no showing of an effort to get the son's testimony by dép- 
osition, or that the déposition or his testimony could be had before 
the next term. If we assume that the absence of this showing may be 
excusfed by the existing war situation, it would follow that the prose- 
cution must be almost indefinitely suspended ; but, aside from ail 
other considérations, we could not think the overruling of such a 
motion prejudicial error, unless there was a strong probability that the 
absence of the witness had substantially affected the resuit of the trial. 
From the verdict of acquittai on the first count, it follows that défend- 
ant was convicted only for what he said after May 16, 1918; hence 
his son could, at the best, hâve been an important witness for him only 
with référence to those occurrences before October, 1917, which had 
no direct bearing on his guilt under the second and third counts, but 
bore only on the question of intent. In this situation it is clear that 
there was no abuse of discrétion. 

[3-6] Counsel strenuously urge that there is no évidence to sup- 
port the conviction under the second and third counts. This conclu- 
sion is based on the contention that a careful analysis and study of 
the testimony show that whatever there was seeming to support thèse 
counts really has référence to a date prior to May 16, 1918, and there- 
fore to a time when the alleged statements were not forbidden by the 
law. No motion was made for an instructed verdict, either at the con- 
clusion of the government's évidence or at the conclusion of the case, 
and no exception whatever was taken to the charge, which carefully 
instructed that the défendant should not be convicted under either of 
thèse counts, unless he had made the statements alleged after the law 
was amended, and with the intent specified in the respective clauses 
of the amended act. The défendant, therefore, has no right to be 
heard in this court upon the contention that there was no évidence. 
His counsel, with the proof fresh in their minds, acquiesced in the im- 
plied ruling that the questions were for the jury. The point was first 
raised on motion for new trial, and that was too late. Moore v. U. S., 
150 U. S. 57, 61, 14 Sup. Ct. 26, 37 T. Ed. 996. Eacking any objection 
or exception, an appellate court would, at most, look into this subject 
only far enough to ascertain whether it was reasonably clear that there 
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had heen a miscarriage of justice; if so convinced, it might feel a duty 
to interfère. 

While it is true that many of the statements were undoubtedly made 
before the amendatory act was passed, and that the évidence which 
locates important ones thereafter is somewhat vague and uncertain, 
and that, if the case stood alone upon those which are clearly and 
definitely given a later date, it would hâve a différent aspect, at least 
in degree, yet the record tends to show a more or less consistent and 
continuous course of speech from the time before the United States 
entered the war until defendant's arrest in October, 1918, by which he 
supported and favored the cause of Germany and opposed that of the 
United States. Some of thèse would tend to show an offense un- 
der the act before amendment, and they might hâve been without the 
particular intent charged in the first count ; so that the verdict of not 
guilty under that count does not establish that the statements were 
not made. If the testimony for the government was true, he had said 
that he would kill his son if the latter enlisted in the army; that he 
hoped the transport which took him across would be sunk ; that he 
hoped and desired Germany to win in the war and the United States 
to be defeated ; that he hoped Germany would come over hère and 
defeat us ; that he hoped to see the day when Germany would come 
hère and lick hell out of us; that after the war was over he was going 
to dispose of everything he had, and go over to Germany, and help 
that country out ; that he would not buy war securities of the United 
States, because he would not give anything against Germany ; and 
that he particularly stated, in July, 1918, to a young man who had been 
drafted, that they should not believe what the papers were publishing 
about the alleged victories over the Germans, as there was no truth 
in it. He was a man of some means and standing, and persistent talk 
of this kind could not fail to hâve the direct, harmful influence which 
Congress had both the power and the intent to prohibit. We do not 
see, in his conviction, any gross injustice which calls for interférence 
on our own motion. 

[7] He complains of the admission of testimony that in 1916 he 
bought German war bonds. The court instructed the jury, both when 
the testimony came in and during the gênerai charge, that he could 
not be convicted for this purchase, but it could be considered only as 
showing his gênerai and long-continued state of mind. Even if the 
admission were erroneous, we doubt that any substantial préjudice 
followed; but no objection was made or exception reserved. There 
is nothing to review on that point. 

His counsel made a motion in arrest of judgment, which was over- 
ruled, and exception saved. We therefore must consider whether 
counts 2 and 3 of the indictment, for any substantial reason alleged in 
the motion, failed to state a punishable offense created by a valid law. 

[8] Clause 10 is attacked as unconstitutional, because it extends the 
crime of treason, and because it abridges the freedom of speech. 
Thèse contentions must be overruled, for the reasons stated in our 

opinions in the Wimmer Case, 264 Ked. 11, C. C. A. , and 

Schoborg Case, 264 Fed. 1, C. C. A. , this day filed. We 

204 F.— 2 
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think, as we hâve stated, that the things charged against him sub- 
stantially tended to cause a "clear and présent danger." Further, as 
to treason, Lockhart was an alien, and could not well be guilty. 

[9, 10] Finally, it is said that counts 2 and 3 did not allège that the 
statements were made after May 16, 1918, and, therefore, did not al- 
lège any crime. By its incorporation of the first count, the alléga- 
tion is that the statements were made "on or about May 26, 1918, and 
at divers other dates between June 15, 1917, and October 18, 1918." 
If the allégation were only of utterance between the two extrême dates 
named, a more serious question would arise — one which we need 
not décide ; but this latter allégation is surplusage. The référence to 
"on or about May 26, 1918," if it stood alone, would be a sufficient al- 
légation tO' show a crime under the law of May 16, and would justify 
the admission of ail the évidence which was received relating to dates 
after May 16. We do not see how the unnecessary allégation of ear- 
lier or later statements can neutralize the Sufficient allégation. Of the 
two, the one with référence to May 26 is the more particular, and the 
gênerai does not limit the particular, but rather the contrary. This 
defect in the indictment is, at most, an irregularity, which should be 
taken advantage of by motion to ouash at the first opportunity, and 
does not survive a verdict so as to be raised b)^ motion in arrest, par- 
ticularly in view of the R. S. § 102.5 (Comp. St. § 1691) and the prés- 
ent form of section 269 of the Judicial Code (Comp. St. § 1246). Led- 
better v. U. S., 170 U. S. 606. 613, 18 Sup. Ct. 774, 42 L. Ed. 1162; 
Prisbie V. U. S., 157 U. S. 160, 164. 15 Sup. Ct. 586, 39 L. Ed. 657; 
West V. U. S. ce. C. A. 6) 258 Fed. 413, 415, — C. C. A. — . 

The judgment must be affirmed. 



STOKES V. UNITED STATES. 

(Circuit Court of Appeals, Eighth Circuit. Jlarch 9, 1020.) 
No. 5255. 

1. Artny and navy <S=>40 — Indictment need not show means of effecting Intent 

to cause insubordination. 

An indictment setting forth a publication by défendant with intent to 
cause insubordination, obstruct enlistment, and conve.y false reports Inter- 
fering with the suocess of the United States forces, contrary to Esplonage 
Act, tit. 1, § 3 (Comp. St. 1918, Comp. St. Ann. Supp. 1919, § 10212c), need 
not aver facts to show by wliat means or on what persons the publication 
opéra ted to produce the intended effect. 

2. Army and navy €=340 — Publication held to disclose intent to cause insubordi- 

nation and indictment is sufficient. 

An indictment setting forth a publication alleged to hâve been made 
with intent to hlnder the prosecution of the war, contrary to the Espion- 
âge Act (Comp. St. 1918, Comp. St. Ann. Supp. 1919, §§ 10212a-10212h), Is 
sufficient if the terms of the publication are such that, in the light of the 
time and eircumstances attending its publication, reasonable men could 
deduce therefrom an Intention to cause insubordination ; but the indict- 
ment is demurrable if the publication is not reasonably susceptible to such 
an inference. 

tgsaFor other cases see same toplo & KBY-NUMBBR la ail Key-Numbered Digests & Indeies 
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3. Army and navy <S=>40— Publication held sufficient to sustain Indictment for 

violation of Espionage Act. 

A publication stating that the government was for the proflteers, and 
therefore could not also be for the people, and that the wrlter was for 
the people, is reasonably susceptible of the inference that it was intended 
to cause insubordination in the military forces of the government, etc., 
so that an indictment averring its publication with that intent is suffl- 
clent. 

4. Army and navy <@=>40 — In Espionage Act prosecution, other statements admis- 

sible to show Intent in making particular statement. 

In a prosecution for publlshing a statement with intent to cause in- 
subordination, etc., contrary to the Espionage Act (Comp. St. 1918, Comp. 
St. Ann. Supp. 1919, §§ 10212a-:1021i;h), other similar statements by de- 
fendant withiu 20 days of tbe publication of the particular statement are 
admissible to illustrate or pi'ove her intent in making the statemeiit 
charged. 

5. Army and navy ©=340— In Espionage Act prosecution, statement that "gov- 

ernment" was for profiteers held to refer to administration. 

A statement, published during the war, that the writer was not for 
the government, since a government for the profiteers could not be for 
the people, and that the government was for tlie proflteers, uses the word 
"government" as nieaning the iMdy of ]5crsons then conducting the war 
and the actlvities of the nation, not tbe System of polity or body of 
principles or rules by which the people are lawfully guided under the 
Constitution ; and in Ihe absence of extrinsic évidence to show that the 
latter meaniug was intended, it was error to submit to tlie jury the ques- 
tion whether the charge that the government as estahllshed by the 
Constitution was for the proflteers was false. 

[Ed. Note. — For other définitions, see Words and Thrases, IHrst and 
Second Séries, Government.] 

6. Criminal law <S=>823(4)— Submission of correct Issue held not to cure sub- 

mission of incorrect issue. 

Error in submitting to the jury whether a charge in a publication 
which used "government" as referring only to the administration was 
false, if government referred to the constitutional organization, was not 
cured by submitting also the question whether the charge that tbe ad- 
ministration was for profiteers was false, since it could not be determined 
from the gênerai verdict on which flnding it was based. 

7. Criminal law <©=>! 134(1)— Object of revIew Is to assure fair trial. 

ïhe object of the review by appellate courts of criminal trials is to dé- 
termine whether they were fair and impartial, and if there is a serions 
doubt to make sure that accused luis a fair and impartial trial, and 
this purpose guides the appellate courts in considering the errors assigned. 

8. Criminal law <s=9| I 14(1)— Fairness of trial is determined from record and 

surrounding circumstances. 

The fairness of a criminal trial must be tested by the efCect of the 
action of the court upon the jury, considering the circumstances and at- 
mosphère surrounding the trial, as they are revealed by the record or in- 
fluenced by facts known to ail, and this is especially true in espionage 
cases. 
B. Criminal law <@=>762(2) — Judge may comment on évidence. 

In a prosecution for a crime in the fédéral court the trial judge may, 
and it often is his duty to, comment upon the évidence and express his 
views upon it; but he must leave the ultlmate décision to the jury, and 
must not color his charge so as uufairly to influence the verdict in favor 
of one of the parties. 
10. Army and navy <g=340 — Charge held not fairly to présent issues in prosecu- 
tion under Espionage Act. 

In a prosecution for violation of the Espionage Act (Comp. St. 1918, 
Comp. St. Ann. Supp. 1919, U 10212a-10212h), a charge which dwelt at 

^=9For other cases s«e same topic & KEY-NUMBER in ail Key-Numbered Dlgests & Indexes 
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length iipon the statements attributefl to défendant, the testimony for the 
United States, and collatéral issues thereby ralsed, but merely referred to 
defendant's explanations of the statements, àeia unfair to défendant, 
especially wlien considered in the light of the patriotic feellug esisting at 
the time and the natural. préjudice created by the charge. 

Carland, Circuit Jndge, dls'scntlng in part. 

In Error to the District Court of the United States for the Western 
District of Missouri. 

Rose Pastor Stokes was convicted of violating the Espionage Act, 
and she brings error. Reversed and remanded, with instructions to 
grant a new trial. 

Seymour Stedman, of Chicago, 111. (Harry Sullivan and Isaac Ed- 
ward Ferguson, of Chicago, IlL, on the brief), for plaintiff in error. 

Francis M. Wilson, U. S. Atty., of Kansas City, Mo. (Elnier B. 
Silvers, Asst. U. S. Atty., of Kansas City, Mo., on the brief), for de- 
fendant in error. 

Before SANBORN, CARLAND, and STONE, Circuit Judges. 

SANBORN, Circuit Judge. The plaintiff in error, Mrs. Stokes, 
the défendant below and so styled hereafter, was indicted and con- 
victed of three violations of section 3 of the Espionage Act of June 
15, 1917, 40 Stat. c. 30, p. 217, United States Compiled Statutes, Tem- 
porary Supplément 1917, § 10212c, and was sentenced to imprisonment 
in the penitentiary for 10 years for causing the publication of this 
letter in the Kansas City Star, a newspaper of large circulation in Kan- 
sas City and the surrounding country : 

"To the Star: I see that it Is, after ail, necessary to send a statement for 
publication over my own signature, and I trust that you will give it space 
In yovtr columns. 

"A headline in this e\ening's issue of the Star reads : 'Mrs. Stokes for Gov- 
ernment and Against War at the Same Time.' I am not for the government. 
In the interview that foUows I am quoted as having said, 'I believe the Gov- 
ernment of tlie United States should hâve the unquallfled support of every 
citizen in its war aims.* 

"I made no such statement, and I believe no such thing. No government 
which is for the proflteers can al.so be for the people, and I am fw the people, 
while the government is for the proflteers. 

"I expect my worliing class point of view to receive no sympathy from 
your paper, but I do expect that the traditional courtesy of publication by 
the newspapers of a signed statement of correction, which even our most Bour- 
bon papers grant, will be extended to this statement by yours. 

"Yours truly, Koso Pastor Stokes." 

The three violations, which were charged in three counts in the 
indictment, were that by causing the publication of this letter on 
March 20, 1918, while the United States was at war with the Impérial 
German government, she (1) willfully and knowingly attempted to 
cause insubordination, disloyalty, mutiny, and refusai of duty in the 
military and naval forces of the United States ; (2) willfully and 
knowingly obstructed the enlistment service of the United States, to 
the injury of that service, and to the injury of the United States; and 
(3) willfully and knowingly made and conveyed false reports and 
statements, with the intent to interfère with the opération and success 
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of tlie military and naval forces of the United States, and with the 
intent to promote the success of the enemies of the United States. 

[1] To each count of this indictment the défendant demurred, her 
demurrer was overruled, and she assigns this ruling as error.- Many 
objections to the indictment are made, ail of which hâve been con- 
sidered, but no error bas been discovered in the rulings upon them. 
Those which counsel press with most zeal and confidence are that the 
indictment failed to state facts sufficient to constitute an ofïense, and 
that it contained no averment of any facts tending to inform the de- 
fendant in what way, by what means, or by its effect upon what per- 
sons, the publication of the letter either caused, or disclosed an at- 
tempt to cause, insubordination, etc., or obstructed the enlistment serv- 
ice, or conveyed false reports, with the intention to interfère with the 
opération of the military or naval forces, of the United States. But 
the Suprême Court and this court bave repeatedly held that such aver- 
ments are not indispensable to the validity or to the sufficiency of such 
charges in an indictment for statutory offenses of the nature hère 
under considération, so that this question is no longer debatable. Pot- 
ter V. United States, 155 U. S. 438, 15 Sup. Ct. 144, 39 U Ed. 214; 
Frohwerk v. United States, 249 U. S. 204, 39 Sup. Ct. 250, 251, 63 L. 
Ed. 561 : Doe v. United States, 253 Fed. 903, 904, 166 C. C. A. 3, 4; 
O'Hare v. United States, 253 Fed. 538, 539, 165 C. C. A. 208, 209. 

[2, 3] And if the text of the letter, when considered in the light of 
the time and circumstances of its publication, was such that it was 
reasonably calculated to cause the efïects charged, if it was such that 
intelligent and impartial men, in the exercise of a sound judgment, 
might reasonably deduce from it the conclusion that the publisher 
thereby intended to attempt to cause insubordination, etc., in the mili- 
tary or naval forces of the United States, or to obstruct its enlistment 
service, or to make false statements for the purpose of interfering 
with the opération or success of its military or naval forces, it was 
sufficient in its terms to sustain the indictment and to require the court 
below to send the case to a trial by the jury. If, on the other hand, 
upon its face, in the light of the time and circumstances of its publica- 
tion, it was not reasonably susceptible to sucn an inference and judg- 
ment the demurrer should hâve been sustained. Repeated readings 
of the letter hâve led to the conclusion that it is of the former char- 
acter, and that there was no error in overruling the demurrer. 

[4] Complaint is made of the admission in évidence of testimony 
of certain statements and sayings which witnesses for the government 
testifîed the défendant made in certain addresses and interviews which 
she gave within about 20 days of the publication of the letter regarding 
the government and the profiteers, statements some of which were 
similar to that contained in the letter. But where, as in the case at bar, 
the intent of the défendant is material, her acts and statements similar 
to and made about the time of the statements or acts charged in the 
indictment are admissible to illustrate or prove her intent in making 
or doing the latter, and under this rule there was no error in the ad- 
mission of such acts and statements for that purpose. 

The déniai of a motion at the close of the trial to instruct the jury 
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to return a verdict for the défendant is challenged, but the record 
satisfies that there was substantial évidence at the trial in support of 
the verdict against the défendant, and that the court below could net 
lawfully hâve withdrawn it from the jury. 

[5] Reduced to its lowest terms, the statement in the letter upon 
which the indictment rests, is in substance : 

I am not for the government I made no statement tliat I believe the gov- 
ernment of the United States should hâve the unqualifled support of every citi- 
zen in its war alms. No government which is for the rroflteers can be for the 
people, and I am for the people, while the government is for the proflteers. 

The Word "government" has two distinct and radically différent 
meanings. It sometimes means the system of polity, or body of prin- 
ciples or rules by which the people subject to it are lawfully guided, as, 
in the case of the United States, the constitutional government of the 
United States of 1787. It sometimes means the governing body of 
persons in a nation, who are actually ruling over, guiding, and govern- 
ing its people. Counsel for the United States contended throughout 
the trial that in the letter this word was used by the défendant in, and 
had, the former meaning, and, to prove that the statement in the letter 
that the government was for the profiteers was false, they introduced, 
among other évidence, the preamble to the Constitution of the United 
States. Counsel for the défendant insisted that the only meaning that 
could be lawfully attributed to this word in the letter, in the light of 
the time and circumstances of its préparation and publication, was the 
governing body of persons who at that time were actually ruling and 
guiding the people of the United States and conducting their govern- 
mental affairs, and they assign as error that portion of the charge to 
the jury upon this subject to the effect that the district attorney con- 
tended that the word "government," as used in the letter, referred to 
the government of the United States of America as established by our 
Constitution, as distinguished from the personality of those charged 
with its administration ; that, of course, the Constitution of the United 
States, in its provisions for equal opportunity and its guaranties that 
every person should enjoy life, liberty, the pursuit of happiness, and the 
proceeds of his own industry, was not established for the benefit of war 
profiteers, nor for any other than the people generally ; and that it was 
for the jury "to judge whether, if that be the meaning intended by this 
letter, the statement therein contained is true or false, and, if false, 
whether it was knowingly and willfully — that is, intentionally — made 
by the défendant, and for the purpose charged in the indictment." 

This letter was written and published in March, 1918, at a time when 
this nation was, and for nearly a year had been, at war, when the 
people of the nation were straining every nerve to win that war, when 
the nation was gathering, training, and embarking its troops, when the 
minds of ail its citizens were intent upon the war and its conduct, and 
not upon théories or forms of government. The imperative demands 
of the nation for immédiate supplies, immédiate transportation, im- 
médiate equipment and training of soldiers, for immédiate action in 
every direction to throw the whole power of this republic into the war 
at once, before it should be too late, compelled the payment of high 
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priées for the necessary materials and services to prosecute the war, 
until the air was filled with rumors of extraordinary profits. The 
natural, ordinary, rational meaning of the word "government" in the 
def endant's letter, written and pubHshed at snch a time and under such 
circumstances, and expressly mentioning the government in its war 
aims, was the body of persons then condiicting the war and the activi- 
ties of the nation. There is nothing in the letter itself , and a search of 
the record has disclosed no substantial évidence, to indicate tliat the 
writer used or intended to use it in any other sensé, and the unavoid- 
able conclusion is that it was error to submit to the jury the issue 
whether or not the défendant used or intended to use the word "gov- 
ernment" in this letter in the sensé of the constitutional government of 
the nation of 1787. 

[6] If it be said that the court also submitted to the jury the ques- 
tion whether or not the defendant's statement that the government was 
for the profiteers was false, if she used and intended to use the word 
■"government" in the sensé of the personality of those charged with 
administration, the answer is that this did not extract the vice in the 
charge just considered, because that charge still permitted the jury to 
find the statement knowingly false, because the constitutional govern- 
ment of 1787 was not for the profiteers, without considering or deter- 
mining whether or not it was false because those charged with the 
administration were for the profiteers and the verdict was gênerai. A 
gênerai verdict under an erroneous instruction cannot be upheld, when 
there were two théories submitted to the jury, on either of which they 
might hâve founded it, under one of which the instruction was harm- 
less, while under the other it was error, because the generality of the 
verdict renders it impossible to détermine upon which theory the jury 
based it. They may hâve founded it upon the very issue to which the 
erroneous instruction related, and that instruction may hâve controlled 
and produced their finding. State of Maryland v. Baldwin, 112 U. S. 
490, 493, 5 Sup. Ct. 278, 28 L. Ed. 822 ; Lyon, Potter & Co. v. First 
Nat. Bank of Sioux City, 85 Fed. 120, 123, 29 C. C. A. 45, 48 ; Durant 
Mining Co. v. Percy Consolidated Mining Co., 93 Fed. 166, 169, 35 
C. C. A. 252, 255 ; St. Louis Iron Mtn. & Southern Ry. Co. v. Need- 
ham, 63 Fed. 107, 114, 11 C. C. A. 56, 63, 25 L. R. A. 833; What 
Cheer Coal Co. v. Johnson, 56 Fed. 810, 813, 6 C. C. A. 148, 151; 
Cresswell Ranch & Cattle Co. v. Martindale, 63 Fed. 84, 90, 11 C. C. 
A. 33, 39. 

The prejudicial effect of the submission to the jury of this false issue 
is emphasized by the fact that in discussing it in the charge the court 
told the jury that in the Constitution and in our institutions generally 
rights of property are defined — rights which, it said, the défendant in 
some of her expressions seemed to discrédit; that the United States 
was referred to by her, in substance, at least, as a capitalistic form of 
government, which oppressed the poor and enriched one class at the 
expense of another ; that, according to witnesses for the government, 
the présent Bolshevist government of Russia was characterized by her 
as idéal; that there the workers, so called, were permitted arbitrariiy 
to seize and divide up the land and wealth of the country, irrespective 
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of former ownership ; that if such a system were to be applied to this 
country, not only the so-called rich, but the small landowner and the 
small merchant, would be called upon to divide their holdings on a per 
capita or similar basis ; that such were the views of the défendant, as 
gathered by her expressions introduced in évidence on the part of the 
government; and that the jury would recall to what extent that was 
modified or denied by the défendant and her witnesses. 

This portion of the charge was unfortunate, because (a) it was given 
to guide the jury in the détermination of the false issues whether or 
not the constitutional government of the United States of 1787 was 
for the profiteers, and whether or not the défendant in her letter f alse- 
ly stated that that government was for the profiteers ; (b) because this 
portion of the charge stated at some length and forcibly alleged ex- 
pressions and views of the défendant which were neither ccntained in 
nor similar to any views or expressions or intimations in the letter for 
the publication of which she was on trial — expressions and views tes- 
tified to by some witnesses for the government, but denied or explain- 
ed by the défendant and her witnesses; and (c) because the state- 
ments of the witnesses for the government regarding thèse expressions 
and views were so forcibly stated to the jury by the court, while the 
déniais and explanations by the défendant and her witnesses concerning 
them were neither stated nor reviewed so as to bring them equally to 
the considération of the jury after the arguments. 

Counsel for the défendant complain that certain designated portions 
of the charge were highly argumentative in favor of the government, 
that much of the testimony for the government was reviewed and 
brought again forcibly to the minds of the jury by the court after the 
arguments of counsel, while the déniais and explanations of the de- 
fendant and her witnesses received slight notice, and that when the 
entire charge is considered, and its natural influence on the jury at 
the time and under the circumstances of the trial, it had the effect to 
cause the trial to lack something of that fairness and impartiality to 
which the défendant was entitled. 

[7] The real object of the review by appellate courts of trials in 
lower courts is to détermine whether, according to recognized rules of 
procédure, they were fair and impartial, and if, in a criminal case, 
there is serious doubt upon that subject, to make sure by another trial 
that the accused has a trial that is fair and impartial. This is the pur- 
pose which guides appellate courts in their examination of assigned 
errors of law claimed to hâve unfairly influenced the resuit in the trial 
court. If the administration of justice is to be practical and substan- 
tial, and not merely theoretical, both trial and appellate courts must 
strive to ascertain the real substantial effect upon the jury of the action 
of the trial court. 

[8] In the considération" of the question in any case, and especially 
in the case in hand, the time of, and the circumstances and atmosphère 
surrounding the trial, as they are revealed by the record, or as they are 
influenced by facts known of ail men, and the real substantial effect 
upon the jury of the action of the trial court, are the décisive con- 
ditions by which the fairness of the trial must be tested. 
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[9] In the fédéral courts the trial judge may, and it is often his 
duty to, comment upon the évidence, and express his views upon it 
and upon the issues of fact, while he must leave the ultimate décision 
of thèse issues to the jury. Ail this the judge below clearly and for- 
cibly did. It is, however, possible for a trial court to do this and yet 
unconsciously so to color its charge that the jury may, nevertheless, be 
unfairly influenced in favor of one of the parties to the action. Where 
the line must be dravvn between comment upon the évidence of facts 
which is and that which is not permissible is determinable only by an 
examination of the language and a considération of the circumstances 
of each particular case. 

[10] The acts and intents charged to the défendant in the indict- 
ment were unpatriotic and répulsive to ail loyal citizens. They were 
that she had intentionally endeavored in the manner stated in the 
indictment to obstruct the prosecution of the war which they were 
striving and sacrificing to carry on. The trial was in the midst of that 
war, when patriotic men were particularly impatient of every inter- 
férence and of every attempt to interfère with or cripple the universal 
efforts to win that war, efforts in which not only the armed forces, but 
ail the people of the nation shared in various ways. The charges, how- 
ever, were not proof. The défendant was presumed to be innocent, 
and must be treated as innocent of them, until the fact was proved be- 
yond a reasonable doubt that she was guilty. It is apparent that at 
such a time and under such circumstances the task of conducting a 
fair trial of one thus accused of intentionally attempting to obstruct 
the universal efforts of the people was unusually difficult, that ex- 
traordinary coolness, care, and impartiality were indispensable, to pre- 
vent the patriotic fervor of the jury from usurping the place of that 
considerate judgment which it was their duty to exercise. 

The real issues in the case were narrow and definite. The publica- 
tion of the letter was not denied. The main questions were whether 
or not the défendant caused it to be published with the evil intents and 
effect charged in the indictment, and whether or not it contained false 
statements. The government introduced testimony of witnesses that 
the défendant made many statements at other times which were claim- 
p.d to hâve been similar to those in the letter. This testimony was in- 
troduced to illustrate and prove her intent in publishing that letter. 
Generally speaking, the making of thèse statements was either denied 
or explained by the défendant and her witnesses, and thus many side 
issues regarding thèse outside statements were raised. The court care- 
fully instructed the jury that the défendant was not on trial for any 
of thèse statements, and that they must consider them, and the issues 
concerning them, only so far as they related to the cfuestion of her 
intent in writing and causing the publication of the letter. The charge 
of the court on thèse side issues, however, occupies many printed 
pages of the record, and it treated of many subjects. Between two or 
three pages of it are devoted to Great Britain, and to the contention 
that England is a democracy. Bolshevism and Internationalism were 
discussed. In the treatment of the main issues on trial, as well as of the 
side issues, the court sometimes stated in an impressive manner the 
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positions of the government, reviewed and summed up the évidence it 
had introduced in support thereof, but merely told the jury that they 
would remember and consider the déniais or explanations of the de- 
fendant, or stated the évidence in her behalf with less particularity 
than was used in the statement of the évidence for the government, or 
omitted référence to it. 

In its charge upon the issue whether or not, if the word "govern- 
ment" in the letter meant those by whom the government was admin- 
istered, the statement that the government was for the profiteers was 
false, the court declared that the government had introduced the ad- 
dress of the Président before Congress recommending, for the reasons 
therein set forth, a formai déclaration recognizing the existence of a 
State of war, the resolution of Congress recognizing such a state, and 
the President's statements of the war aims of the nation in his address 
of January 8, 1918. It then stated that the resolution of Congress re- 
cited that the Impérial German government had committed repeated 
acts of war against the United States and that the war was thrust 
upon it, declared that the Président based our entrance into the war 
on the highest grounds of humanity and unselfishness, and then said: 

"From the évidence you are to détermine what the défendant meant by thls 
statement, and what, if anything, she intended to accompllsh by it. The 
court will refer to her explanations a little later." 

But the court probably forgot or overlooked this matter, and it fail- 
ed to review or state the explanations of the défendant upon this sub- 
ject. The charge contains in several places rich and inspiring expres- 
sions of patriotism and of the nobihty of our aims in the war, which 
could hardly hâve failed to increase the commendable patriotic feeling 
that was already aflame in the heart of every juryman. This charge 
has been repeatedly read and thoughtfully considered. The entire rec- 
ord of the trial has been thoroughly examined. The task of the trial 
court was unusually délicate and onerous. The record demonstrates 
its conscientious endeavor to accomplish it. With the exceptions of 
the rulings which hâve been discussed, its déclarations of the law in its 
charge were clear and correct, though sometimes blended with com- 
ments on and discussions of the facts, which made it somewhat diffi- 
cult to separate the one from the other, and when the entire charge is 
considered in the light of the time and circumstances surrounding the 
trial, of the extended discussion in the charge of the many side issues 
which crept into the case, and of the other characteristics of the charge 
to which attention has been called, this court is unable to resist the 
conclusion that the patriotic zeal of the court below led it to place too 
heavy a burden upon the défendant in her endeavor to meet the évi- 
dence which the government produced against her, and that the cause 
of the administration of justice will Ije served by another trial of this 
case. 

The judgment of the court below must accordingly be reversed, and 
the case must be remanded to the court below, with instructions ta 
grant a new trial. 

It is so ordered. 
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CARLAND, Circuit Judge (dissenting in part). As t'nere was not 
sufficient évidence to warrant the jury in finding that the "government" 
was for the profiteers, whatever may hâve been the sensé in which that 
term was used in the letter of défendant, I cannot see how she can 
complain of the submission of the question as to the meaning of the 
term to the jury. 

I concur in what is said in criticism of the charge of the court, but 
I wish to be more spécifie. The court told the jury that the défendant 
was not on trial for her views in regard to governmental pohty, or for 
being an InternationaHst, but that such views or status should be con- 
sidered by them in passing upon the intent of défendant in causing the 
publication of the letter set forth in the indictment. It appears from 
the record that the question of whether or not the letter was caused to 
be published by the défendant with the spécifie intents charged in the 
indictment was the only litigated question at the trial arising out of the 
indictment. Under the charge of the court, the fact that the défend- 
ant was an InternationaHst might turn the scales against her on the 
question of intent. In other words, she might be convicted of the 
charge in the indictment because she was an Internationalist. It is 
immaterial whether the defendant's views as to Internationalism, 
whatever the term may mean, were wrong or not, as the court said to 
the jury, the défendant was not on trial for being an Internationalist. 
But if the jury could résolve the question of intent against the de- 
fendant because she was an Internationalist, I am unable to see why 
the charge of the court did not permit the jury to convict the défend- 
ant because she was an Internationalist. The court's view was that 
Internationalism is inconsistent with patriotism or love of country; 
but, be that as it may, we should be extremely caref ul not to punish a 
citizen for opinions, honestly held, not in violation of the law of the 
land. 

I therefore concur in reversing the judgment below upon the ground 
of error in the charge. 



ACME MFG. CO. v. .ARMINIUS CHEMICAL CO. 

^Circuit Court of Appeals, Fourlh Circuit. July 12, 1919. On Reheartns. 

February 17, 1920.) 

No. 1707. 

1. Sales <g:=5409— Buyer held entitled to sue for anticipatory breach. 

AVhere, during performance by défendant of a eontract to deliver to 
plaintifC a stated quantity of sulphur pyrites in montlily sliipments, It 
exi)res.sly repudiatcd the eontract on the ground tliat it liad expired and 
refused to malve further sliipments, plaintifC had the right at its option to 
treat the eontract as ended and to maintain an action for its breach. 

2. Sales iS=^4l8(2)— Measure of damages for breach by seller stated. 

In an action for breach of a eontract by défendant to deliver to plain- 
tiff a quantity of sulphur pyrites, whicli défendant repudiated without 
justification after partial performance, where plaintifl: used diligence, 
but was unable to buy elsewhere under market price, Its measure of dam- 

(@:S3Foi other cases see same toplc & KEY-NUMBER. in ail Key-Numbered Digests & Indexes 
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âges was the différence between the contract price and tlie niarket price 
at the time and place of dellvery. 

3. Sales ®=:>85(2) — Strike provision does not excuse delivery witliin reasonable 

timo after stril<e ended. 

Under a contract for sale and delivery of a quantity of sulpliur pyrites 
within a stated time, subject to delays caused by strikes or otlior <'auses 
beyond seller's control, delaj's froni such eansos do not relieve the seller 
from the obligation to deliver within a reasonable time after their re- 
moval. 

4. Sales <S='4I8(I)— No distribution between contracts pro rata, where right not 

availed of in good faith. 

A défendant, which without .lustifleution repudiuted a contract to de- 
liver sulphur ])yrites to plaintiiï, held not entitled to a réduction of its 
obligation to plaintifl"s pro rata share of the production of its mine, 
where it did not niake équitable apportionment between its other contracts, 
but in fact made new contracts at liigber priées, anrl delivered on those 
most profitable, to the partial and total exclusion of others. 

Woods, Circuit Judge, dissenting. 

In Error to the District Court of the United States for the Eastern 
District of Virginia, at Richmond; Edmund Waddill, Jr., Jtidge. 

Action by the Acme Manufacturing Company against the Arminius 
Chemical Company. From a jtidgment for a less amoimt than de- 
manded, plaintiff brings error. Reversed and remanded, with in- 
structions. 

By contract dated October 21, 1915, the défendant sold plaintiff 4,000 to 
7,000 tons fines sulphur pyrites, to be shipiied at the rate of approximately 
500 tons per month, beginning at plalhtiff's option on or before January 1, 
1916i at a price of 91^ cents per unit of suli)hur, delivered f. o. b. cars at de- 
fendant's mines. The contract contained a clause providing that it was "made 
subject to delays and stoppages caused by strikes, accidents, delays by rall- 
ways, and causes beyond the selliiig conipany's control,"' and also provided that 
the plaintiff''s right to deniand pyrites expired January 1, 1917. 

On January 8, 1916, the plaintiff ordered défendant to ship to it 150 tons 
of ore per week until further advised, and this the défendant agreed to do. 
In the latter part of January, 1916, after oiily a small quantity of ore had been 
shipped, there was a cave-in at the mines of lin» défendant, which seriously 
interfered with the mines, and for a time practially stopped mining opérations. 
Défendant gave plaintiff' prompt notice of this condition, and that it would 
cause a suspension of shipnients from flve to six months. On July 27, 1916, 
défendant advised plaintiff' that it expected to résume shipments at tlie 
rate of one car for every tv.'o under contract about the flrst week in Septem- 
ber, and in the course of a tew months it would be able to meet ail demanda. 
Letter in question is as follows : 

"Beginning about the flrst week in Scptrmber, \ve expect to be in a posi- 
tion to résume sbii)ments of fines pyrites at th(î rate of one car for every two 
cars under contract for weekly delivery in January last, at the time of the 
accident at our mines, and gradually to increase our out])ut each month until 
we fin ail contracts. We would appreciate a Une from you as to your immé- 
diate wants, to enable us to make as fair a distril)ution as possible. In the 
course of a few montlis we shall be able to meet ail demands, and also to ac- 
cumulate the usual reserve on our loading platfonn. We ai-e sending a letter 
of like ténor to each of our customers and shall be glad to hear from you at 
an early date." 

Upon receipt of this notice, plaintiff advised défendant that arrangements 
had been made by it to obtain suflicient ore for its purposes until January 1, 
1917, and that. If the défendant preferred, it coiiUl bcgin shipping the bal- 
ance of its contract January 1, 1917, or it would rccelve the ore any time be- 

(gssFor other cases see same topic & KEY-NtJMBER in ail Key-Numbered Digests & Indexes 
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fore that date tluit suited the coiivenionce of the défendant. Letter in 
question is as follows' 

"Answerins yours of the 27th, we hâve secured ore enoiigh to riin us un- 
til Jannary Ist. Therofore, if you hâve olher customers who hâve iiot sup- 
plied themselves, it would bo satisfartory to us for yoii to begin shipj)ing the 
balance of tbe eontraet .lanuary 1, 1917; or, if you prêter, we can receive It 
any timo before then that siiits your convenience." 

On An.aust ist the défendant again wrote plaintiff, thanliing it vei'y mueh 
for giving défendant a free liand in the matter, and advised it would begin 
shipping the balance due under the contract January 1, 1917. Letter is a& 
follows: 

"We are in receipt of yours of July 29th, and thank you very nnich for giving 
us a free hand in the matter of the shipment of the balance due you under 
our contract of October 21, 1915. For the présent we will book your order to 
begin shii)nients on January 1, 1917, reeoguizing, of course, your right to eall 
at any tinie before then for your share of our product." 

l'iaintîff had received 009 tons under this coniract at that tirae, leaving a 
balance under the contract of 6,.')91 tons. l'iaintiff wrote défendant in January, 
1917, and, although some shipments were made, a request for increased ship- 
ments was made, and emphasized in Feliruary, 1917. On March 1, 1917, de- 
fendant wrote plaintiff that "we hâve quite a stock of ore on our loading 
platfonn ready for shipment, but are entirely without cars," and requested 
idaintifC to aid in securing cars. It further appears that during the month of 
March plaintiff undertook to aid the défendant in getting the necessary cars 
from the railroads. A number of letters and telegrams were exchanged, and 
tliere was a Personal interview between the treasurer of the plaintiff and the 
treasurer of the défendant, in Eichniond, in regard to the car situation. In 
order to obtain, if possible, cars for the shipment of pyrites. As a resuit of 
the efforts of plaintiff 19 cars were placed at the mines of the défendant for 
shiinnents to plaintiff on or about the 4th of April, 1917, and it further ap- 
pears that the railroads agreed that 6 additional cars per day would thereafter 
be supplled. On April 4, 1917, défendant wrote plaintiff : "As by the terms 
of our contract with you of October 21, 1915, your right to demaud pyrites ex- 
pired on January 1, 1917, we very reluctantly advise that no further ship- 
ments will be made under it." 

It appears that the cars caused to he sent to the defendant's mine by plain- 
tiff, which had not been loaded, were then loaded and shipped out to other 
customers of the défendant. Thus it will be seen that since August, 1910, the 
défendant speeifically agreed to ship during the year 1917 tlie balance due 
on this contract. In pursuance of this agreenient it further appears that the 
défendant had repeatedly promised to ship rapidly, if cars could only be 
obtained. 

It further appears that the treasurer of the plaintiff went to New York 
anilhad an interview with the treasurer of the défendant in order to ascertain, 
if possible, the meaning of the letter of April 4th. At this interview défendant 
failed to givo any rcason as to its rejiudiation of the coniract, but informed the 
treasurer of the plaintiff that it nieaut just wliat it said, and that no further 
shipments under the contract would be made. Imniediately thereafter, this 
action was institutod. 

It appears that the price of pyrites rapidly increased during the latter part 
of the year 1916, and it was very scarce in 1917. Such as w-as available sold on 
the niarket for about 2.5 cents per unit, wliereas the price in plaintiff's con- 
tract was 9% cents per unit. It also appears from the évidence that there was 
delivered under the contract l,79.'i.34 tons, leaving a balance of 5,2G0.()(> tons. 
It also appears that plaintiff' used evory effort, after the contract was repu- 
diated, to purchase elsewhere the pyrites coutracted for, but only succeoiled 
in getting a small amount, which cost on the busis of f. o. b. Arminius de- 
Ii\-ery 25 cents per unit. It was shown by a number of witnesses that 25 
cents per unit on a basis of f. o. b. Arminius delivery was a fair average market 
price of pyrites during the year 1917, and on a basis of a fair market value of 
25 cents per unit, the damage sustained by plaintiff' amounted to $:î?>,S95..'î5. 

It was also shown by the évidence that the défendant made new contracts 
for the sale of its pyrites at more than double the price for which it agreed 
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to 'sell to the plaintiff, after the répudiation of tlie contract by défendant, and 
that it delivered practically the entire output of its mine in 1917 to those who 
made new contracts witli it ; to one of its custoniers it delivered twiee the 
amount called for on its old contract; tliat to another of its custoniers, whose 
contract was for a larger ainount, it did not deliver any ; and tliat in the 
deliveries made to its customers no regard was had to the pro rata amount 
due each customer. 

T. D. Savage, of Norfolk, Va., for plaintiff in error. 

C. V. Meredith, of Richmond, Va., and R. L,. Gordon, Jr., of Louisa, 
Va. (Gordon & Gordon, of lyouisa, Va., and Meredith & Meredith, of 
Richmond, Va., on the brief), for défendant in error. 

Before PRITCHARD, KNAPP, and WOODS, Circuit Judges. 

PRITCHARD, Circuit Judge (after stating the facts as above). 
It is insisted by plaintiff that an accident, strike, or suspension clause 
in a contract, under circumstances analogous to the case at bar, does 
not justify the abrogation of such contract, but does hâve the effect 
of suspending performance only, except in cases where such accident 
or strike renders it impossible of ever being performed. In addition 
to this, however, it should be borne in mind that the défendant wrote 
the plaintiff a letter on August 1, 1916, in which it was stated: 

"For tlie présent we will book your orders to begin shipment on January 1, 
1917, recognizing, of course, your right to call at any time before then for 
your share of our products." 

This and the other letters passing betwreen the parties, as well as 
the part performance of the contract by défendant, we think clearly 
establish a contract for shipments during the year 1917. Even if the 
provisions of the contract had been such that, under the circumstances 
of this case, it would hâve expired on January 1, 1917, by limitation, 
the same was extended by the agreement of défendant, as evidenced 
by its letter of August 1, 1916. 

[1] Therefore we hâve only to consider the remaining questions, 
the first of which is as to whether, under the circumstances, the plain- 
tiff's cause of action accrued when défendant declared on the 4th 
day of April, 1917, that it would not comply with its contract. In this 
instance the répudiation was complète and unconditional, and the çon- 
tractual relations were renounced on the ground that the time had 
expired in which plaintiff could demand further shipments of the 
product. While it is true that the défendant stated in its letter of that 
date that it had donc everything in its power to supply its customers 
with ore, and that every ton shipped had been at a great loss to it, in 
the next sentence it said : 

"And as by the terms of our contract with you of October 21, 1915, your 
right to demand pyrites expired January 1, 1917, we very reluctantly advise 
you that no further shipments will be made under it." 

Thus it will be seen that it based its right to repudiate the contract 
squarely on the ground that same had terminated on the Ist day of 
January, 1917. In other words, it denied the right of plaintiff to 
require performance. Under this contract, which is mutual and there- 
fore binding upon the parties alike, the plaintiff had the right to in- 
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sist upon the maintenance of the contractual relations between the 
parties until under the contract the time for performance arrived. 
The rule is well stated in Corpus Juris, vol. 13, page 653, as foUows : 

"Wtiere there has been a renimciation of fin executory contraot by one party, 
the other party has a right to elect betwopn the foUowing remédies : (1) ïo 
rescind the contract and pursue the remédies based on such a rescission. (2) 
To treat the contract as still binding and wait until tlie time arrived for Its 
performance, and at such time to bring an action on tlio contract for breach. 
(3) To treat tlie renunciation as an immédiate breacli aud sue at once for any 
damages which he may hâve sustained." 

Also in the case of Roehm v. Horst, 178 U. S. 1, 20 Sup. Ct. 780, 
44 Iv. Ed. 953, the court, among other things, said : 

"The parties to a contract which is wholly executory hâve a right to the 
maintenance of the contractual relations up to the time for performance, as 
well as to a performance of the contract when due. * * * rjijjg promisee 
has the right to insist on the contract as subsisting and effective before the 
arrivai of the time for its performance, and its unimpaired and unimpeaehed 
efflcacy may be essential to his interests, dealing as he may with rights ac- 
quired under it in varions ways for his beneflt and advantage. And of ail 
such advantage, the répudiation of the contract by the otlier party, and the 
announcement that it never vvill be fulfllled, must, of course, deprive hini." 

Central Trust Co. v. Chicago Auditorium, 240 U. S. 581, 589, 36 
Sup. Ct. 412, 414 (60 h. Ed. 811, L. R. A. 1917B, 580), is very much 
in point. There the court, in discussing this phase of the question, 
among other things, said : 

"It is no longer open to question in this court that, as a rule, where a 
party bound by an executory contract répudiâtes his obligations or disables 
himself from performing theni before the time for performance, the promisee 
has the option to treat the contract as ended, so far as further performance 
is concerned, and maintain an action at once for the damages occasioned by 
such anticipatory breach. * * * There is no doubt that the same rule 
must be applied where a similar répudiation or disableraent occurs during 
performance." 

As we hâve stated, this contract was renounced and repudiated in 
no uncertain terms long before the time for its performance expired, 
The plaintifï accepted the renunciation of the contract, and immedi- 
ately thereafter instituted this action. 

The contract was terminated, owing to the action of the défendant, 
and no longer existed, except for the purpose of being used as évidence 
as to the amount of damage that may be due plaintiff on account of the 
defendant's breach of the contract. Under thèse circumstances, we are 
of the opinion that plaintifif undoubtedly had the right to institute this 
action, and we will now consider the question as to the measure of 
damages. 

[2] In view of the circumstances, plaintiff is entitled to recover the 
différence between the market price at the time and place of delivery. 
It appears that plaintiff was diligent in his efforts to purchase the ar- 
ticle in question elsewhere, so as to mitigate the damages sustained 
as much as possible. In the case of Roehm v. Horst, supra, the Su- 
prême Court, in ref erring to this phase of the question, said : 

"On the other hand, the promisee may, if he tliinlîs proper, treat the répudia- 
tion of the other party as a wrongful putting au eud to the contract, and may 
at once bring his action as on a breach of it ; and in such action he will be 
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entitled to such damages as would hâve ariseii from tlie nonperformance of 
the contract at the api)ointed tJuie, subject, liowerer, to abatement in resi^ect 
of any circumstances whlch may hâve affiorded hhu the means of mitlgating 
hls loss." 

In the case of Avery v. Bowden, 5 E. & B. 714, 85 E. C. L. 714, 
119 Reprint, 647, Lord Campbell, in delivering the opinion of the 
court, among other things, said : 

"According to our décision in Rochester v. De La Tour, 2 E. & B. C78, to 
which we adhère, if the détendant within tlie running days and before the 
déclaration of war, had positively informed the captain of the Ivebanon tliat no 
cargo had been provided, or would be provided, for him at Odessa, and that 
there was no use in his remaiuing there any longer, the captain might hâve 
treated thls as a breach and renunciation of the contract, and thereupon, 
sailing away from Odessa, he might hâve loarted a cargo from a frieudly port 
from another person, wliereupon the plaintiff would hâve had a right to 
maintain an action on tlie charter party to recover damages equal to tlie 
los's he had sustained from the breach of the contract on the part of the 
défendant." 

There are numerous other cases to the same effect, but, in view of 
the well-settled rule, we do not deem it necessary to make any fur- 
ther citations of authority as to this point. 

[3] It is insisted by counsel for plaintiff that the court below erred 
in not recognizing the principle that — 

"An accident, strlke, or suspension clause In a contract lias the effect of 
suspending performance only, and never justifies the abrogation of the con- 
tract and the refusai to ever perfonn it, uuless such strike, accident, etc., 
makes the contract impossible of ever being performed." 

This court, in the case of Jackson Phosphate Co. v. Carleigh Phos- 
phate, etc., Works, 213 Fed. 743, 130 C. C. A. 257, in passing upon 
this point, said: 

"In the case of Cottrell v. Smokeless Fuel Co., 148 Fed. 594, 78 O. C. A. 366, 
9 L. K. A. (N. S.) 1187, this court lield that where one charges hlmself witli 
an obligation possible to be performed he must make it good, and that un- 
foreseen difflculties, however great, will not excuse him. It was also stated 
by the court that the rule as annomiced was subject to the qualification that, 
where a contract contains a limitation upon an otherwise absolu te undertak- 
ing, one will be relieved from such obligation 'to the extent that such condi- 
tions rendered it unable to perform the contract fully, and to this extent only.' 

"The case of Fish v. Ilamilton, 112 Fed. 742, 50 C. C. A. 509, was an action 
for a breach of contract. The contract contained a strike provision, and it is 
insisted that a strike terminated the life of the contract. In disposing of the 
matter the court said : 'We concur in tbe opinion of the court belovsr that the 
provision affects the terms of delivery only, and that the seller was bound to 
deliver within a reasonable time after the termination of the strike.' " 

In 35 Cyc. 249, the rule is announced as follows: 

" 'Where the contract provides that delivery shall be subject to strike, the 
existence of a strike merely suspends deiiveries during the strike, and does not 
terminate the contract, and the seller is therefore bound to résume deiiveries 
after a reasonable time after the strike has ceased.' Indeed, the rule is so 
well established that we do not deem it necessary to cite further authorities. 

"A careful considération of the authorities relied upon by défendant leads 
us to the conclusion that they do not apply to the case at bar. As we bave 
stated, under this provision of the contract the défendant could bave reiiuired 
the plaintiff to make the balance of the shipments within a reasonable time, 
and, such being the case, we think that such provision llkewise inures to the 
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beneflt of tho plaintiff, and that tlierefore tlie plnintilï was entitled to deliver 
the rock witliin n reasonable lengtli ot time after cars wcre to be liad, and 
that the effort of the défendant to canccl the eontract and its refusai to ac- 
cept fnrther deliveries under tho same entitled the plaintiff to recover the 
amount sued for in this action." 

This rule, we think, is well established. 

[4] It is aiso insisted by plaintiff that the court below erred in 
holding that the défendant cotild avail itself of the défense of pro rata 
deliveries, when in fact pro rata deliveries were not made, and the es- 
sential facts upon which such doctrine is based did not exist. It ap- 
pears that, under the instructions given by the court below, it limited 
the recovery of the plaintiff to pro rata share of the ore mined by 
the défendant, and permitted the jury, in arriving at its conclusion, 
to proportion the availahle amount of ore to the number of contracts 
and delinquencies of the défendant. 

The défendant is entitled to the défense of pro rata deliveries where 
it finds it impossible, from causes over which it has no control, to 
fulfill the contract. In such cases défendant is required to do the 
next best thing, to wit, to apportion the amount availahle among ail 
its customers, giving to each one his ratable share. This is an ex- 
ception to the gênerai rule, and is only applied for the relief of an 
unfortunate défendant who has, by his conduct, shown that he has in 
good faith made an honest effort to carry eut the provisions of his 
contract. In order to enable a défendant to avail itself of this dé- 
fense, it must appear that it has treated ail customers with absolute 
fairness, and it must further appear that in the circumstances it had 
done ail that could be expected from one whose purpose is but fair 
dealing, giving each of its customers the ratable share to which he 
is entitled under the contract. 

Such is not the case in this instance. By making additional con- 
tracts for the sale of its product at an increased price, défendant 
placed itself where it is not entitled to the défense of which it seeks 
to avail itself. The évidence as to deliveries is very significant, as 
will appear from the statement as shown by the books. There the 
amount of shipments as made up shows the amount of the contract 
on one page and the amount of delivery on another. However, coun- 
sel for plaintiff, for convenience in comparison, combines the two in 
one statement, eliminating the fractions of tons, as f ollows : 

Xo. of Tons Culled for No. of Tons 

Name of Ciistomer. by Contract, liiclud- Deliveredin 

ing l!)l(i AiTcai-s. Year 1917. 

Acme Manufacturing Company «,0('rO Ions 70(5 tous 

Barker Chemical Coni])uny l.S'iXJ " Xone 

Caraleigli l'hosphate Conil)any 0,20!) " ,3,471 " 

Grasselli Cheirdcal Company l,2(iH " 2,fi.S8 " 

Harrison lîros. & Co l(;,4<i;! " 110 " 

Read Phosphate Company 8,(;:îl " l,;eO " 

Kichmond (Juano Comiiaiiy l.'',-}14 " 4,!)51 " 

Tennessee Chemical Comitanv 1,():>7 " 4fSH " 

West Virginia Pulp & Paper Company .30,098 " 20 " 

Total S8,(Jl6 " 13,848 " 

264 F.— 3 



34 204 FEDERAL REPORTER 

From the above statement it clearly appears that in making deliveries 
the right of each customer to his pro rata share of the available amounf 
for delivery, was not observed. A striking illustration of this may 
be found in the Grasselli Chemical Company. While it appears that 
the proportionate amount due this company was about 1,268 tons, there 
was actually delivered 2,688 tons, more than double the amount this 
contract called for. It appears that the Barker Chemical Company 
did not receive a single ton, as compared with the deliveries made to 
the Grasselli Company. Also the West Virginia Pulp & Paper Com- 
pany was given 29 tons, whereas under the contract it was due 30,- 
098 tons. Harrison Bros. & Co. were due under the contract 16,414 
tons and only received 110 tons. The plaintiiï was due 6,000 tons and 
only received 796 tons. 

It further appears from this statement that, out of the 13,848 tons 
delivered, 11,110 tons were delivered to Caraleigh Phosphate Company, 
Grasselli Chemical Company, and the Richmond Guano Company, the 
three favored customers, and in this connection it is significant that 
thèse three customers were the only ones with whom défendant had 
made new contracts. In view of this évidence, we are of the opinion 
that the défendant cannot escape liability on the principle of pro rata 
deliveries as it insists, because there is a total absence of facts upon 
which to base such contention. In other words, we think the défend- 
ant, by its conduct, bas forfeited the right to set up the défense of 
pro rata deliveries. Therefore it becomes immaterial as to whether 
the plaintiiï did or did not get his per cent, of his deliveries. 

The case of Garfield, etc., Co. v. Penn., etc., Co., 199 Mass. 22, 42, 
84 N. E. 1020, 1024, relied upon by défendant, is easily distinguished 
from the case at bar. There the contract had not heen repudiated, 
as in this instance. However, in that case the rule which we think 
should apply in the instant case is well stated in the following lan- 
guage : 

"And the auditor * ♦ * ruled also that the conduct of the défendant in 
delivering coal on its own contracts inade after and wheu in default on the 
plaintiff's contract deprired it of the défense which otherwise mlght hâve been 
open to it, that it was pi'evented from making shipments by causes beyond its 
own control. In spite of the very able argument of the defeudant's couusel, we 
flnd no error in this." 

Also in the case of Metropolitan Coal Co. v. Billings, 202 Mass. 457, 
89 N. E. 115, relied upon by défendant, the court, among other things, 
stated what we conceive to be the true rule in this instance: 

"The judge also instructed the jury that as against the défendant the plain- 
tiff would hâve no right to sell to new customers, and that any inabllity to ful- 
flll its contract resulting from a désire to sell to otliers at higher priées or to 
relieve the necessities of others would not excuse the plaintiff from the obli- 
gation imposed on it by the contract. Thèse instructions and the admission of 
the évidence which was objected to were well warranted." 

The doctrine is well stated in the case of Jessup, etc., Co. v. Piper 
(C. C.) 133 Fed. 108-110. In charging the jury as respects this point 
Judge McPherson said: 

"It is at that point that we approach the question of fact that is to be sub- 
mitted for your détermination, that is, the allégation upon the part of the 
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défendants tliat they did not liave sufRcient cars to enable theni to futfiU their 
contracts, and therefore tliat they dld the next best thing ; tliat is to say, they 
apportioned their cars among ail their customers, giving to each eue his due 
and ratablo share. If the faets were as averred i}y thc défendants, I think 
that woidd be a fair, a reasonable, and proper thing to do. I do not think the 
défendants could be callert iipon to carry ont one eontract in full at the ex- 
pense of ail the other contracts for which tliey were equally bound, but that 
if there was a genuine scarcity of cars, so that it was impossible for thein, 
for example, to carry out more than 25 per cent, of their contracts, if they 
carried out 2.5 per cent, of each eontract I think that would be perfectly 
fair and proper and lawful to do, under such a eontract as lies before 
us. * * * 

"If it be true that, after it became manifest to tlie défendants that they 
could not get cars enough to carry out the contracts which they then had in 
existence, if they then continued to make additional contracts, thereby cer- 
tainly deereasing their ability to carry out the contracts they had already 
made, and if they attempted to supply tliese subséquent contracts as well as 
tliose preceding, then that certainly was not a hiiidrance beyoud their con- 
trol, but was a hindrance of their own malving." 

It may be insisted that some of the parties to whom he sold at a 
higher price were customers with whom he had had contracts for 
sale at the same priées that he had agreed to sell plaintifï, and that 
they should be treated in the same manner in prorating as they would 
hâve been treated, had they continued under their former eontract. If 
the défendant had, in good faith, continued to perform his part of 
the eontract between such customers and the plaintiff, and had justly 
prorated between the parties, there would be much force in this con- 
tention. But this he did not do. From an examination of the tes- 
timony it appears that in some instances, under defendant's System 
of prorating, some of the customers received more than double the 
share to which they would be entitled under a fair prorating, as we 
hâve stated ; and in addition thereto it appears that he sold to out- 
siders at an advanced rate, more than double the price at which he 
had agreed to sell to the plaintiff. It v>'ould be manifestly unjust to 
permit the défendant to hring about a situation that would inure to his 
advantage, that must necessarily resnlt in injury to the plaintiff. 

Among other things, the court below refused to give the foUowing 
instruction offered by the plaintiff: 

"The court instructs tlie jury tliat the plaintiff had a right to maintenance 
of contractual relations with tlie défendant until the tinie for perfoniiance of 
the eontract had expired, and no strike, accident, or railway coiupany's delay 
which stopped shoi't of making it impossible for the défendant ever to fulfill Its 
eontract, would justify the défendant in a flat and positive reuuuciatioii of its 
eontract more than six moiitlis prier to the expiration of the time for de- 
liveiT, and if the jury believe froin the évidence that tlie défendant renounced 
its eontract and notified plaintiff tliat it would not make further deliveries 
thereunder, in April, 1917, long before the time for deliveries under the said 
eontract had expired, they should fiiid for the plaintiff, even tliough they niay 
believe that the défendant had cave-ins and other diffieulties at its mines, un- 
less such difflculties at the mines of défendant rendered it absolutely impossi- 
ble for the défendant ever to perform its eontract." 

We think the court below erred in not submitting this instruction 
to the jury. From what we hâve said, it follows that the plaintiff is 
entitled to recover the damages occasioned by the défendant in re- 
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fusing to ship the balance of the pyrites, according to his contract, 
damages to be estimated as we hâve stated. 

For the reasons herein stated, the judgment of the lower court is 
reversed, and the cause will be remanded, with instructions to set 
aside the verdict and grant a new trial, in accordance with the views 
herein expressed. 

Reversed. 

WOODS, Circuit Judge (dissenting). The question to be decided 
is the measure of damages for the breach by Arminius Chemical Com- 
pany of its contract for the sale of pyrites to the plaintiff, Acme Man- 
ufacturing Company. Omitting immaterial provisions, the contract 
was as follows: 

"New York, Oetober 21, 1915. 

"Arminius Clieinieal Coinpanj', Ineorporated, sells to Acme Maiiufacturing 
Companjs wliicli buy.s fonr thousand to seveii thousnnd (4,000 to 7,000) tons 
(2,240) ponnds flnes sulpliur pyrites averasing 42% and xipwards of snlplnir 
from its mines near Minerai, Virginia, to bo shipped at the rate of say flve 
Imndred (500) tons per month in substantlally equal monthly qnantities, be- 
ginning at buyer's option, on or before January 1, 1910. Prices to be nine and 
one-lialf cents per unit of sulphur. 

"This contract is made subject to delays and stoppages caused by strii:es, 
aeeidents, delays by railway companies, and causes beyond tlie selling com- 
pany's control. 

"Tlie purchaser's riglit to demaiid pyrites under tbis contract wlll expu-e 
January 1, 1917." 

There is no dispute as to the essential facts. The défendant made 
similar contracts to sell pyrites to other customers in 1916; its en- 
tire obligations for deliveries in that year amounting to 64,793 tons. 
In January, 1916, after thèse contracts were made a cave occurred 
in the mine which so impeded its opération that défendant could de- 
liver in ail only 8,977 tons. On January 25, 1916, défendant by let- 
ter notified plaintifif of the disaster and promised to use its utmost 
efforts to put the mine in workable condition. There was an extend- 
ed correspondence during the year 1916 with respect to the delay in 
shipments, defendant's obligations to other purchasers, and the needs 
of the plaintiff. The importance of the correspondence is that it 
shows : (1) The récognition by the plaintiff that in view of the con- 
dition of the mine it was entitled only to prorate with other customers 
on equal footing in the total product that défendant could make ; 
(2) the agreement by plaintiff on July 29, 1916, that on account of the 
disaster the plaintif!' might suspend ail further shipments for 1916, 
and begin again on January 1, 1917, thus extending the original con- 
tract with its limitations through the year 1917. The total shipments 
to plaintiff in 1916 were 1,000 tons and 300 pounds. Assuming that 
plaintiff 's contract gave it the option to take 7,000 tons, this was 31 
tons more than its pro rata share. Some of the contracts of défend- 
ant with its customers, made before the disaster to the mine, were 
contracts continuing from year to year, so that its obligations to thèse 
customers, standing on the same plane as its obligation to the plain- 
tiff, embraced not only the deficiencies for the year 1916, but also the 
pyrites it had agreed to deliver to thèse other customers in 1917. Tlie 
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aggregate of ail thèse obligations for 1917 was 88,616 tons, of wliich 
it was ablc to deliver only 13,850 tons. Its total shipments in 1917 to 
the plaintiff were 796 tons, 1,360 pounds — 140 tons less than plain- 
tiff's pro rata share. 

Diiring the year 1917 the difficulties at the mine continued. There 
was further correspondcnce between plaintiff and défendant relating 
to the mine trouble, the delay in shiijments, and shortage of cars. 
The cidmination came in the following letter from défendant to plain- 
tiff, datcd April 4, 1917: 

"We rei;i-ot to aniioiiuce 1hat, aftor 15 iiionths' luird woik, iitul tlio expendl- 
ture of a liirfio suin of iiioiiey, the i)lan uiloiiroil by us for tbo U'-oi)euiiiK of our 
mine after tUo eave-iii ou .Taïuiary 10, lii'.C, lias; beeu coiuleuuied by expert 
luiiiius enniaeers. We are ih)\v aliout to bef,'i" ail over a;,'aiu, and It will take 
from G luoutbs to a year, if tbe ne\v plan is a success, to put the mine in opéra- 
tion. 

"Since Soi]teraber lOtJi, when we resumed sbipments, we liave done every- 
thiuf; in our jwwer to sujiply our eusiomei's with ore, notwitJistandiuK the fact 
that every ton .shi})|>ed fhcin bas bcen at a «reat lovis to ourselvos. We cannot 
afford to do tbis any longer, and as, by tbe vernis of our eontract with you of 
(jctober 21, 1915, your risrlu to demand pyriles exjilred on .Inuuary 1, 1917, 
we vc7-y reluctantiv advise you that no furllier shipments will be made uu- 
der it."' 

Similar letters were sent to defendant's other customers. Défendant 
made no shipments to plaintiff after the date of this letter. In Sep- 
tember, 1917, défendant made new contracts with some of its cus- 
tomers at an increased ]Drice — thèse cnstomers consenting to the in- 
crease on the représentation of défendant that by reason of the ac- 
cident to the mine it was impossible for it to furnish pyrites called 
for at the original price, except at tremendous loss. After making the 
new contracts, the défendant applied ail its product thereon, having 
renounced ail its old contracts. 

The plaintiff accepted the renunciation of its eontract and brought 
this action October 31, 1917, for ^0,776.12 damages, alleged to be 
the différence between the market price and the eontract price of the 
différence between 7,000 tons and the amount shipped to plaintiff. The 
renunciation by défendant, upon its acceptance by plaintiff, became 
an irrévocable breach by the défendant, conferring upon plaintiff an 
immédiate right of action, the mcasure of damages being the dift'er- 
ence between the eontract price of the pyrites, which ought to hâve 
been delivered to plaintiff and was not, and the market price at the tiine 
of delivery contemplated by the eontract. Roehm v. Horst, 178 U. S. 
1, 20 Sup. Ct. 780, 44 L. Ed. 953. The issue is : What was the true 
deficiency in the quantlty that ought to bave been delivered to plain- 
tiff? The court instructed the jury in effect that, notwithstanding the 
renunciation of the eontract, if the cave in the mine was a cause be- 
yond the defendant's control, preventing the production and shipinent 
in entire fulfillment of ail its contracts dated bcfore the disaster for 
the years 1916-1917, and défendant mined and shipped ail the pyrites 
it could after ail rcasonable efforts, then, in view of defendant's con- 
tracts with other purchasers, the extent of defendant's liability was 
to ship ratably on ail contracts in existence at the time of the acci- 
dent and standing on the sam.e footing, and that the plaintiff' could 
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only recover damages to the extent of defendant's failure to ship 
the plaintiff its ratable share of the entire output. 

The majority holds that this instruction was erroneous, and that 
the instruction should hâve been that by renunciation of the contract 
the défendant forfeited the right to the pro rata ruie, and that the 
verdict of the jury should he for the différence between the market 
priée and the contract price of the total différence between 7,000 tons 
and the quantity shipped to plaintiff in 1916-1917. This I agrée 
would be a correct statement of the law, if the renunciation had been 
of an unconditional contract to deliver to plaintiff 7,000 tons during 
the years 1916 and 1917. But the contract breached and repudiated 
by défendant was to deliver 7,000 tons from its mine subject to causes 
beyond defendant's control. It may be, if the cave in the mine had 
occurred after the breach and répudiation of the contract, it would 
be held no défense, on the ground that the voluntary renunciation of 
the seller released the purchaser from the risk of future contingencies. 
Roehm v. Horst, 178 U. S. 1, 20 Sup. Ct. 780, 44 L. Ed. 953. 

But the cave occurred before the renunciation, and the right under 
the contract which the plaintiff had at the time of the renunciation had 
become limited to prorate with other purchasers on the same footing 
in the total output of the mine. This being plaintift''s entire right, 
it could not be damaged hy the breach beyond the value of that right, 
and the extent to which it was deprived of that right by the défend- 
ant is the measure of its damage. It could never hâve any right to 
the ratable share of other purchasers, who had made contracts be- 
fore the accident, unless those purchasers had in due time uncon- 
ditionally released the défendant from obligation to ship to them, 
and there is no évidence of such releases. 

It is true that, after the répudiation by the défendant and the ac- 
ceptance of it by the plaintiff, the contract was at an end, and there- 
after was available to either party only to ascertain the measure of 
damages; but in using it for that pnrpose the purchaser could not 
strike out its conditions. It was bound to take the whole contract, 
including exemption of défendant from liability for failure to de- 
liver for "causes beyond the selling company's control." 

Application of the measure of liability fixed hy the majority opinion 
illustrâtes its disastrous hardship. The contracts for 1916 and 1917 
amounted to 153,409 tons. Owing to the mine accident défendant 
was able to produce only 22,829 tons, leaving a deficiency of 130,580 
tons. The différence between the contract price and the market price 
was about $6.50 a ton. As ail other purchasers holding contracts at 
the time of the accident had the same rights as the plaintiff, the resuit 
would be a liability of the défendant to its customers of nearly $850,- 
000, although its contracts were limited to deliveries from its own 
mine, subject to cause of nondelivery beyond its control, and the con- 
dition of the mine in spite of defendant's utmost efforts made fulî de- 
liveries impossible. 

It is true that, after the répudiation of the contracts, the défendant, 
in violation of the rights of the plaintiff and other purchasers, made 
new contracts and delivered under them. But the only resuit of this 
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was to charge the défendant, as it was charged by tlie verdict, with ail 
of thèse deliveries as deliveries which it should hâve made pro rata on 
its existing contracts. It could not justly hâve the effect of charging 
it for failure to dehver to plaintiff more than its pro rata of what it 
could produce from its mines. 

It seems to me that to hold défendant bound to ship the entire 7,000 
tons, without respect to the failure of the mine or its obligations^ to 
other customers, is not only inéquitable, but dénotes the substitution 
of an absolute contract to ship 7,000 tons for the conditional one, 
which was made and recognized throughout the entire correspondence. 
It is really the inflicting of punitive damages for breach of a contract. 

The authorities are unanimous that the only right of a purchaser 
under the conditions hère appearing is to share pro rata with other pur- 
chasers whose contracts were on the same footing, and that his measure 
of damages is the loss resulting from defendant's failure to deliver 
his pro rata share. McKeefrey v. Connellsville C. & I. Co., 56 Fed. 
212, 5 C. C. A. 482; Jessup & Moore Paper Co. v. Piper et al. (C. 
C.) 133 Fed. 108 ; Luhrig Coal Co. v. Jones & Adams Co., 141 Fed. 
617, 72 C. C. A, 311; Oakman v. Boyce, 100 Mass. 477; Metropolitan 
Coal Co. v. Billings, 202 Mass. 457, 89 N. E. 115. The rule is re- 
stated in Garfield & Proctor Coal Co. v. Pennsylvania Coal & Coke 
Co., 199 Mass. 22, 84 N. E. 1020, relied on by plaintiff; but there 
it was held that défendant could not avail itself of the pro rata rule, 
because it had enough coal to fill plaintiff's contract and ail others on 
an equal footing with it. 

The District Judge held, and charged the jury, that under the con- 
tract the buyer had the right to fix the quantity at 7,000 tons, subject 
to the other provisions of the contract. As the défendant did not ex- 
cept to this instruction, it is not discussed in this dissenting opinion, 
though I do not assent to it. 

I think the District Judge correctly instructed the jury as to the 
measure of damages. 

On Rehearing. 

PRITCHARD, Circuit Judge. The above-entitled cause was de- 
cided at the July term, 1919, in favor of the plaintiff in error. A 
pétition for rehearing was presented by the défendant in error and 
granted by this court on November 14, 1919, and the case was argued 
at this term. 

After a careful considération of the contention of counsel for the 
défendant in error, as well as the authorities cited, we think that the 
décision of this court in the first instance was correct. 

Therefore we adhère to our former opinion reversing the lower 
court. 

WOODS, Circuit Judge. I dissent, for the reasons stated in the 
dissenting opinion filed after the former hearing. 
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SIOUX FALLS NAT. BANK v. KLAVENESS. 

(Circuit Court of Appeals, Elghth Circuit March 9, 1020.) 
No. 5377. 

I. Evidence <s=420(7)— Paroi évidence inadmissible to stiow condition to uncon- 
ditional note. 

Paroi évidence Is inadmissible to sliow that the parties to a promissory 
note wnconditlonal in its terms and to renewals thereof orally agreed 
that tlie note should not be binding on tbe maker, if the stock for tbe 
purchase of which it was glven was declared void. 
2^ Courts <&=3372(7)— Paroi évidence rule announced by fédérai Suprême Court 
controlling. 

Whetlier paroi évidence is admissible to show a condition to a note 
uncondltional on its face, where tlie breach of the condition destroyed 
the considération for the note, is a question of commercial law, upon 
which the décision of the Suprême Court is controlling in the other 
fédéral courts. 

Stone, Circuit Judge, dissenting. 

In Error to the District Court of the United States for the District 
of Minnesota; Page Morris, Judge. 

Action by the Sioux Falls National Bank against E. Klaveness. 
Judgment for défendant, and plaintiff brings error. Reversed and 
remanded for new trial. 

Harrison L,. Schmitt, of Minneapolis, Minn. (Kerr, Fowler, Schmitt 
& Furber, of Minneapolis, Minn., and E. E. Wagner, of Sioux City, 
lowa, on the brief), for plaintifif in error. 

J. P. Alexander, of Brookings, S. D. (Hall, Alexander & Purdy, of 
Brookings, S. D., on the brief), for défendant in error. 

Before SANBORN and STONE, Circuit Judges, and MUNGER, 
District Judge. 

SANBORN, Circuit Judge. On September 25, 1916, the défendant 
below, E. Klaveness, bought of M. C. Smith and E. E. Wagner 400 
shares of the capital stock of the Western Syndicale Investment Com- 
pany, which they caused to be transferred to him or to his control, 
and in payment for which he made and delivered to them a promissory 
note in thèse words : 

"Minneapolis, Minn., Sept. 25, 1916. $5,000/00. 

"Nov. 1, 1916, after date (without grâce), promise to pay to the order 

of M. G. Smith and E. E. Wagner, five thousand and OO/lOO dollars, with 
interest at the rate of 8 per cent, per annura untll paid. Value recelved. 
Payable at the Northvvestcrn National Banlc of Minneapolis. 

"Presentraent for payment, protest and notice of dlshonor waived by each 
maker, iudorser and guarantor hereof. E. Klaveness." 

M. C. Smith was the vice président of the Sioux Falls National 
Bank, a corporation, and the plaintif! below. On one of the last 
days of December, 1916, at Smith's request that Klaveness give 
his note for the amount of this note of September 25, 1916, payable 
to the bank, so that Smith and Wagner could get the money from the 

igx^sFor otlier cases see same topic & KEY-NUMBER in ail Key-Numbered Digests & Indexée 
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bank on the new note and prevent the appearance of their names 
iipon it, Klaveness paid the interest on, took up, and received his 
note of September 25, 1916, and made his demand note, whereby he 
promised to pay $5,000 to the bank and delivered this note to Smith. 
On January 3, 1917, the Ijank discounted this second note at Smith's 
instance, and credited the proceeds thereof to Smith and Wagner, 
who thereaftcr checked ont moneys from that account. About Feb- 
ruary 26, 1917, Klaveness gave another demand note for the same 
amount, payable to the bank, and took np and received back his first 
note to the bank. About the Ist of May Klaveness renewed the second 
note to the bank l)y making and delivering to them his promissory note, 
whereby for value received he promised to pay to the bank $5,000 and 
interest. While there are issues upon which the évidence in this 
action is conflicting, the facts which hâve been stated are established 
beyond controversy. 

The bank brought this action upon the last note of Klaveness, 
which bears the date of May 1, 1917. Ile answered that the stock, 
for the purchase price of which he gave his note of Septem.ber 25, 
1916, was void and worthlcss : that during the negotiations before 
and at the time he made and delivered that note Smith and Wagner 
agreed with him that, if that stock should thereafter be declared void 
for any reason, his note should not be enforced, but should be surren- 
dered to him, and any interest he had paid on it should be repaid to 
him; that the stock was adjudged void in a suit in the district court 
of Hennepin county on Decembcr 14, 1917; and that the bank had 
notice of the contract with him that his note should not be enforced 
if the stock was declared void when it discounted the note, and re- 
newed that contract when it received the renewal note. In its reply 
the bank denied the alleged agreement that the original note should 
not be enforced if the stock proved void, and denied that it ever 
made or had notice of any agreement of that nature relative tO' the 
original note or any of the renewal notes when it took them. 

At the trial the plaintifï introduced in évidence the note of the de- 
fendant, dated May 1, 1917, and rested. The défendant then in- 
troduced in évidence, over the objection of the plaintiff that it was 
incompétent, in that it tended to modify the terms, meaning, and 
etîfect of the promissory note of September 25, 1916, and the re- 
newals thereof by his contemporaneous oral agreement, the testi- 
mony of the défendant, which was subsequently contradicted by Wag- 
ner, Smith, and McKinney, that when the original note was given, 
Wagner and Smith agreed with him that it should not be enforced, but 
should be surrendered if the stock in payment for whith it was made 
should be subsequently adjudged: to be void, that Smith made a 
like oral agreement about the first renewal note, and that McKinney, 
the président of the bank, made such a paroi agreement about the 
other renewals. At the close of the trial the court instructed the 
jury, over the objection and exception of the plaintifif, that if they 
believed that the oral agreement to which Klaveness testified was 
made between him and Smith and Wagner, when the note of Septem- 
ber 25, 1916, was made, and that the bank had notice of that agrée- 



42 2U4 FEDEliAL Itlil'OUÏKU 

ment when it took the renewa! notes, they should return a verdict 
for the défendant. Thèse rulings are assigned as error, and the first 
question is whether or not this oral agreement was admissible in 
évidence to change and practically to annul the unconditional promise 
to pay the $5,000 and interest contained in the original and in ail 
the subséquent notes. 

[1 ] It is not denied that, if the défendant had written into the prom- 
issory note the agreement that it should not be enforced, but should 
be surrendered without payment in case the stock should be adjudged 
void, he might hâve proved that contract by the writing, and that 
if the stock had been so adjudged those facts might bave constituted 
a valid défense to the note and to the renewals, if they had contained 
a like vi^ritten agreement. The question presented is not whether 
or not such an agreement, properly evidenced, would hâve sustained 
the défense, but whether or not a contract not in writing, made at the 
time of the exécution and delivery of the promlssory note, was 
compétent évidence of such an agreement, "for," said the Suprême 
Court in Renner v. Bank of Columbia, 9 Wheat. 581, 587 (6 L. Ed. 
166), "there is no rule of law better settled, or more salutary in its 
application to contracts, than that which precludes the admission of 
paroi évidence, to contradict or substantially vary the légal import 
of a written agreement." That rule is stated by the Suprême Court 
in thèse words : 

"And wlien the writing itself upon its face is couehed in sucli terms ns 
import a complète légal obligation, without any uncertainty as to tlie object 
or extent of the engagement, it is conclusivoly presumcd that the whole en- 
gagement of the parties, and the extent and nianner of tlieir undertaking, 
were redueed to writing." Seitz v. Brewer's Itefrigerating Co., 141 U. S. 510, 
517, 12 Sup. et. 46, 48 (35 L. Ed. 837). 

In Martin v. Cole, 104 U. S. 30, 35, 39, 26 L. Ed. 647, one Webb 
had made a promissory note to Martin, who had sold and indorsed 
it to Cole, who sued Martin on his indorsement, and Martin endeavor- 
ed to prove that at the time he made his indorsement, and in con- 
sidération of what Martin had given for it, Cole orally agreed that he 
(Martin) was never to be called upon as the indorser or guarantor of 
the payment of the note, in the event that Cole failed to collect it of 
the maker. How similar are thèse facts to those of the case at bar, 
where the oral agreement is claimed to hâve been that Klaveness 
should never be called upon to pay his note if the stock should become 
worthless. But the Suprême Court held that évidence of such an 
oral contract was incompétent, and after reviewing many cases added : 

"In view of this Une of décisions, the question, as it arises la this case, 
cannot now be considered an open one in this court." 

The rule on this subject, as stated by Judge Mitchell in Thomp- 
son V. Rowland C. Libby, 34 Minn. 374, 377, 26 N. W. 1, from whose 
opinion the Suprême Court took its statement of the rule which has 
been quoted from the Seitz Case, has been adopted and followed by 
this court. Union Selling Co. v. Jones, 128 Fed. 672, 674, 63 C. C. A. 
224. Judge Mitchell said : 
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"The only crileiion of the completeiiess of the writton contract as a full 
expression of the agrocmeiit of the parties is the writing itself. If it im- 
ports on its face to be a complète expression of the whole agreement — that 
is, contaliis such language as iniports a complète légal obligation — it is to be 
presunied that the parties hâve introcUieed into it every inatcrial item and 
term ; and paroi évidence cannot be admitted to add another tenu to the 
iigreement, althongh the writlng contains nothing on the particular one to 
which the paroi évidence is directed. The rule forliids to add by paroi where 
the wrlting Is silent, as well as to vary where it speaks." 

The rule of évidence hère in question has been repeatedly stated in 
this court in thèse words: 

"In the absence of fraud or nuitual niistake, no représentation, iironiise, or 
agrecnient niade, or opiidon expresscd, in the préviens paroi negotiations, as 
to the terms or légal eifeet of the resulting written contract, can be permltted 
to prevail, either in law or in equity, over the ])lain provisions and proper 
interprétai ion of the contract." N. Y. Life Ins. Co. v. SIcMaster, 87 Fed. 63, 
71, 30 C. C. A. 532, 540 ; Conn. Fire Ins. Co. v. Buchanan, 141 Fed. 877, 897, 
73 C. C, A. 111, 131, 4 L. R. A. (N. S.) 7^)8: Omaha Cooperage Co. v. Armour 
& Co., 170 Fed. 202, 297, 93 C. C. A. 488, 493. 

Tried by the rule stated in any of the authorities which hâve been 
cited, the testimony of the paroi agreement the défendant claims was 
made with him by Smith and Wagner in the negotiations which re- 
sulted in the giving of his promissory note of September 25, 1916, 
was incompétent, and should hâve been rejected, because that written 
contract expressed his clear unconditional promise to pay the $5,000 
in any event, and the paroi agreement he sought to prove was a con- 
tract that he would not pay it, if the capital stock for which he gave the 
note at some future time should be adjudged void. If that paroi agree- 
ment had been valid, it would hâve made the unconditional promise in 
the written agreement conditional, and, as subséquent events proved, 
it would hâve made a valuable contract valueless. 

[2] The contention of counsel for the défendant is that paroi agree- 
ments modifying or annulling written contracts made at the same time 
are excepted from the salutary rtile of évidence which has been dis- 
cussed, where breaches of the paroi contracts effect fallures or partial 
failures of considération of the written contemporaneous contracts, 
and they hâve cited authorities in support of this position, which hâve 
been carefully read and considered ; but this contention présents a 
question of commercial law upon which the décisions of the Suprême 
Court are controlling in this and other national courts, and those dé- 
cisions, among them Martin v. Cole, supra, conclusively négative the 
existence of such an exception. 

The judgment below must be reversed, and the case must be re- 
manded to the court below for a new trial ; and it is so ordered. 

STONE, Circuit Judge (dissenting). I am compelled to dissent for 
the f ollowing reasons : 

I think the admissibility of évidence of the paroi agreement has 
been ruled in favor of such admission by the Suprême Court (Burke 
v. Dulanev, 153 U. S. 228, 14 Sup. Ct. 816, 38 L. Ed. 698) and by this 
court (Gillette v. Hodge, 170 Fed. 313, 95 C. C. A. 205), as well as 
by the Court of Appeals of the Fourth Circuit (Howell v. Ware, 175 
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Fed. 742, 99 C. C. A. 318) and bv the Court of Appeals of the Sixth 
Circuit (Tug River C. & S. Co. v.'Brigel, 86 Fed. 818, 824, 30 C. C. A. 
415; Cowen v. Adams, 78 Fed. 536, 550, 24 C. C. A. 198). There 
was confiicting testimony upoii the point of notice, and the jury found 
that there was notice ; therefore a foundation was laid for évidence of 
the paroi agreement. 

I think the judgment should be affirmed. 



GRUBL V. UNITED STATES. 

(Circuit Court of Aiipoals, Eiglitli Circuit. Mardi 9, 1020.) 
Xo. 5337. 

1. War <S=^4 — Decfaration held not admissible to show intent to cause insubordi- 

nation. 

In prosecution for violatins l{;spionage Act June 15, 1017, § 3 (Comp. 
St. 1918, Comp. St. Anu. Supp. 1919, § 10212c), by a state.aent, witli in- 
tent to cau.se dlsloyalty in tiie niilitary forces, tiiat tliose sent overscas 
would never returu, a déclaration by accused, wlicn lie learned tliat soine 
of his cattle had been inipounded by the authorities at a military post, 
that he wished some one would blow up tlie post, was not admi'Ssible to 
show the Intent with which lie made the remarie on whicli the prosecution 
was based. 

2. War is=34— If statement charged does not reasonably disclose intent to cause 

insubordination, indictment is insufijcient. 

Where an indictment for A-iolation of the Espionage Act sets fortli a 
statement alleged to liave been made with Uitent to cause insubordina- 
tion in the niilitary forces, the indictment is suHicient, if the statement 
is such that intelligent men would reasonably deduce from it the con- 
clusion that défendant intended to cause insubordination ; but if the 
statements, considered in the light of the time and circumstances of 
their utterance, were not reasonably susceptible to an inferenco of such 
intent, the indictment is demurrable. 

3. War <S;3:>4— Only circumstances known to ail hcld to be considered in determin- 

ing sufficiency of Espionage Act indictment. 

Where an indicliiieiit for violation of the Espionage Act by maklng a 
statement intended to cause insubordination in the niilitary forces cou- 
tained no averments as to tlie time, iilace, or circumstances under which 
it was made, execpt that it was publiclj made in a certain county to two 
named persons and to otlier pcrsons uuknown, the sutliciency of the in- 
dictment must be judged by the statement, and the time and circum- 
stances of its utterance, of which ail bave common knowiedge. 

4. War €:::34— In testing Espionage Act indictment, presumption of innocence 

holds. 

In deterniining the sufficiency of an Indictment for violation of the 
Espionage Act, in the face of a domurrer, the presumption that accused 
is innocent until he is proved bej ond reasonable cioubt to hâve been 
guilty is in full force. 

5. War <S:=34 — Statement held not to show intent to cause insubordination. 

A statement made in 1917, wiien the armies of the United States were 
not yet engaged in action and the outcomc of the war api)eared doubt- 
ful, that none of the men sent overseas would retum, and that German.y 
could not be beaten, does not sustain the inference that it was uttercd 
with intent to cause insubordination in niilitary service. 

©caFor otber cases see same topic & KBY-NUMBER ia ail Key-Numbered Dlgests & Indexes 
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6. War iS::^4— Evidence heid not to show intent to cause insubordination. 

lOvidenee showlnR the circnimstunces mider which défendant stuted tliat 
nien sent overseas wonld nov(>r return, and tliat Germany eould not be 
dcfeatert, and showins défendant to be a man with limlted knowledge 
of English and of current evenis, held not to show an intent by liis state- 
nuiit to cause insubordination in the niilitary forées. 

Stone, Circuit Judgo, dissenting. 

In Error to the District Court of the l'nited States for the Dis- 
trict of Sottth Dakota ; James D. Elhott, Judge. 

Frank Grubl was convicted of violating the Espionage Act, and he 
brings error. Reversed and remanded, with instructions to discharge 
défendant. 

W. G. Rice, of Deadwood, S. D., and Byron S. Payne, of Pierre, S. 
D. (John T. Milek, of Sturgis, S. D., on the brief), for plaintifï in er- 
ror. 

E. W. Fiske, U. S. Atty., of Sioux Falls, S. D. (Robert P. Stewart, 
U. S. Atty., of Deadwood, S. D., and George Phihp, Asst. U. S. Atty., 
of Rapid City, S. D., on the brief), for the United States. 

Before SANBORN and STONE, Circuit Judges, and MUNGER, 
District Judge. 

SANBORN, Circuit Judge. The défendant below complains of 
errors in the trial of the charges in an indictment against him for 
violations of section 3 of the Espionage Act of June 15, 1917, 40 
Stat. c. 30, p. 219 (U. S. Compiled Statutes 1918, Comp. St. Ann. Supp. 
1919, § 10212c), in that about October 8, 1917, in Meade county, S. D., 
he publicly stated and said to Gregor Cruickshank, Roderick A. Cruick- 
shank, and to other persons to the grand jurors tmknown, thèse words : 

"So your boy Edwin bas aone to \var witli tlio rest of llieni. Ile will never 
corne back. Most of tliera tlnit go (nieaning tlie American soldiers) will never 
get tliere, and if they do get there tliey will ail be killed. Ycra will never see 
bim agaln, for he will never conie l)ack. America can never whip Germany. I 
know personally that (Jermany will never lie whipyied, for I bave a friend in 
Kolle Fourche right from Germany who told me ail about it, and I know that 
every one that goes over there will be killed, and none of them will ever 
conie back. Your boy wiil lie killed with the rest of them. Germany will never 
be whipped by America or auy other nation." 

The indictment contained three counts. In the first the charge was 
that the défendant willfiilly made the false statements with intent to 
promote the success of the Impérial German government, the enemy 
of the United States ; in the second count the charge was that he will- 
fully caused and attempted to cause disloyalty, insubordination, mutiny, 
and refusai of duty in the military forces of the United States, to the 
injury of the United States, by the making of thèse statements; and 
in the third count the charge was that he willfully obstructed the re- 
cruiting and enlistment service of the United States by uttering thèse 
sayings. A demurrer was interposed to each count of the indictment. 
The trial court sustained it to the first count, and overruled it to the 
second and third counts. Those counts were tried together. 



iSsaFor other cases see same topic & KBY-NUMBER la ail Key-Numbered Digests & Indexes 
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During the trial the court, over the objections and exceptions of the 
défendant, permitted the government to prove, for the purpose of 
showing the defendant's intent in making the statements charged in 
the indictment, that one day in October, 1917, the défendant, who ovvn- 
ed land and permitted bis cattle to graze near the miHtary post and 
fortress of Ft. Meade, vvhile near the post looking for bis cattle, some 
of which the authorities at Ft. Meade had previously impotinded, asked 
a boy 17 years of âge if he had seen the cattle ; the boy answered that 
he had not, and the défendant then said he thought that they had been 
impounded there, that he was going to see, and that he went down to 
the pound, and said as he left, that he wished some one would blow 
up the whole post. The rulings which bave been recited, and many 
others, are challenged as error. 

[1] Clearly the defendant's remark to the boy, that he wished some 
one would blow up the post, at the time wben the fact was that he 
knew the authorities had been impounding bis cattle and he believed 
that they had done so again, as he subsequently learned the fact 
was, was not a statement susceptible to the inference that it was 
made with the intent to cause insubordination, disloyalty, mutiny, 
or disregard of duty in the military forces of the United States 
and that it was not similar to the statements charged in the indict- 
ment. It was but the choleric expression of the defendant's annoy- 
ance on account of the impounding of bis cattle, and it was incom- 
pétent to prove any of the evil intents charged in the indictment. 

[2] Was there error in the overruling of the demurrer to the sec- 
ond count in the indictment? If the statements there charged, consid- 
ered in the ligbt of the time and circumstances of their utterance, were 
such that they were reasonably calculated to cause the effects charged, 
if they were such that intelligent and impartial men in the exercise 
of a Sound judgment would reasonably deduce from them the con- 
clusion that the défendant thereby intended to cause or to attempt to 
cause disloyalty, insubordination, mutiny, or refusai of duty in the 
military forces of the United States, they were sufficient in their terms 
to sustain the indictment, and to require the court to send the case 
to a trial by a jury. If, on the other hand, the statements charged, 
when considered in the ligbt of the time and circumstances of their 
utterance, were not reasonably susceptible to an inference of such 
an intent on the part of the défendant, the demurrer to this count 
of the indictment should bave been sustained. 

[3] There is no averment in the indictment of time, place, or cir- 
cumstance under which the alleged utterance was made, except that 
the défendant publicly made it in Meade county to Gregor Cruick- 
shank and Roderick Cruickshank, and to other persons unknown, 
and the mère jurisdictional allégation that he made it on or about 
October 8, 1917, an averment which permitted évidence that the state- 
ments were made at any time between the passage of the Espionage 
Act and the filing of the indictment. The indictment contains no 
averment that the statements were made in any public address, or in 
any printed or written circular, or argument in support or advocacy 
of disloyalty or disregard of duty, much less in support of insubordi- 
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nation or miitiny, by any member of the military forces of the United 
States. The sufficiency of the indictment, therefore, must be judged 
by the words of the statements alleged, and the time and circumstances 
of their averred utterances of which ail hâve common knowledge. 

[4, 5] In the détermination of the sufficiency of the indictment in 
the face of a demurrer, the légal presumption that the accused is in- 
nocent until he is proved beyond reasonable doubt to bave been guilty 
is in fuU force. The time when thèse statements are charged to 
hâve been made was in October, 1917, a time when the power of the 
United States had not been seriously felt in the war, when her ar- 
mies were not fighting and her navies were inefifective in European 
waters, a time when the ships of the Germans were sinking the ships 
of the Allies more rapidly than they could restore them, when the 
armies of the Allies had failed for more than three years to release 
France from the grasp of Germany, and when the armies of Germany 
threatened the Channel ports. It was at such a time and under such 
circumstances that the défendant made the statements charged. They 
contained no word of opposition to or bitterness against the United 
States, its government, the administration of the government, or the 
prosecution of the war. They are but expressions of a discouraged 
and despondent man, who saw no hope of the détermination of the 
war, and was bemoaning the loss of the young men of this nation, who 
were going to Europe, because he had been led to believe they would 
never return. The more this indictment, and the time and circum- 
stances under which the alleged statements in it were made, hâve been 
considered, the more irresistibly has the conclusion been forced upon 
the mind that they were not susceptible to the inference that the de- 
fendant made them with the evil intents charged in the second count 
of the indictment, and the conclusion is that the demurrer to that 
count should bave been sustained. 

[6] The évidence at the trial has been carefuUy reviewed. It fur- 
nishes a clearer portrayal of the time and circumstances under which 
the défendant made the statements than does the indictment. It 
portrays this condition. The défendant was born in Bavaria. He 
came to the United States when he was 30 years of âge; he was 
naturalized 25 years before the trial. He settled in the Black Hills, 
an uninhabited portion of the country, about 1887, and there he has 
lived ever since, engaged in the raising and feeding of cattle and 
horses. He had lived in a sparsely settled country, and had a very 
limited knowledge of the progress of the war, gained largely from the 
talk of bis neighbors. He had accumulated about 700 acres of land 
and a large stock of cattle and horses, and his life and his thoughts 
bad been devoted to the acquisition and care of this property. Gregor 
Cruickshank and the défendant had been acquainted and had been 
-neighbors for 15 years. Cruickshank's son Edwin was in the army of 
the United States, and his son Roderick A. Cruickshank was about 27 
years of âge and was living with him. This son did not testify, be- 
cause at the time of the trial he was in the army. Gregor Cruickshank 
testified that the défendant came to his orchard on October 8, 1917, 
and bought from him the apples of two trees, and after he had gather- 
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ed them gave him a bill in payment ; that he could not make tlie change 
and they went into his house, so that he could write him a check there- 
for; that after he had written the check the défendant made the 
statements alleged in the indictment, in présence of himself and Roder- 
ick; that the utterance of thèse statements made him angry, and they 
shoved him ont. There was no testimony regarding this conversation, 
except that of Gregor Cruickshank and that of the défendant. Tlie 
latter's account of it was : 

That, after they woi-e sented in the house and he had recelved a check, 
Gregor Cruickshank fuiû, " 'Grubl, wliat do you think about the war?' 'Well,' 
I said, 'pretty awful, the way it looks now.' 'Did your lirother gone already V* 
'Yes, he went the other day.' I said, 'The way things looks, chances you prob- 
ably never see him any more.' Q. Then what was said and done? A. Well, 
then he cuss ; he don't like that. I don't raean anything by that — I mean it as 
a friend. The way some neighlmrs talking, I don't niean anything by it at 
ail. Thon Mr. Cruickshank he conie from the table and he cuss me, and he 
said: 'You know tlio finie you went down to Omaha, what I told you. The 
l'ope lie is the cause of the war.' I said : 'I told you at the time he is not. 
Hince he is elected, he is working for peace ail the tirae.' He just come on, 
and 'You are ni favor of (Jermuny' he said. 'Why I shouldn't?' 'I got my 
property and niy home hère.' 'Wliy I shouldn't.' 'If there is anybody conie in 
this eounfry, I am 62 yeiirs old. I give my liOy wlicn they décide. I am ready 
any time to enlisl, if anybody eomes in this couutry.' He was not convinced, 
and I leave the house." 

There was no déniai at the trial of the defendant's testimony about 
the controversy between him and Cruickshank concerning the Pope 
and the cause of the war, and there was no évidence that anybody but 
Cruickshank, his son Roderick, and the défendant were présent at the 
conversation. The excerpt which has been taken from the testimony 
of the défendant, and his other testimony, disck)sed the diiîiculty and 
awkwardness with which he used the English language, the danger of 
a misconstruction of his sayings, and they portray a sturdy rancnman, 
with a very limited knowledge of any affairs or current events not af- 
fecting his stock business. There was évidence introduced to show the 
intent with which he uttered the statements in the indictment. It has 
been carefully examined and considered. It contains no proof of any 
attempt at any propaganda, no publication of any printed or writ- 
ten matter, no endeavor by public address or persistent argument to 
cause any of the evils of disloyalty, insubordination, or mutiny in the 
military forces of the United States, nothing but casual conversations 
of the défendant with his neighbors, in which he repeated his de- 
spondent views of the progress of the war and disclosed his lack of 
correct information concerning it. 

The jury, by its verdict of not guilty on the third count of this in- 
dictment, found from ail the évidence in this record that the défendant 
was not, by uttering the statements chargcd in the indictment at the 
same time and under the same circumstances charged in the second 
count, guilty of intentionally obstructing the recruiting and enlistment 
service of the United States, and repeated readings of ail the évidence 
in this case and thoughtful méditation thereon hâve convinced that, 
when the time and circumstances under which he uttered the state- 
ments in issue are fairly taken into considération, there was no 
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substantial évidence in this case that the défendant made thèse state- 
ments with any intent to cause disloyalty, insubordination, mutiny, 
or refusai of duty in the military forces of the United States. Von 
Bank V. United States, 253 Fed. 641, 642, 165 C. C. A. 267, 268; Dell 
V. United States, 253 Fed. 646, 165 C. C. A. 272: Wolf v. United 

States, 259 Fed. 388, C. C. A. (opinion Fighth Circuit, filed 

May 13, 1919); Fontana v. United States, 262 PVd. 283, C. C. A. 

- — (opinion Fighth Circuit, filed December 8, 1919). 

The judgmcnt below must be reversed, and the case remanded to 
the court below, with instructions to discharge the défendant below. 

STONE, Circuit Judge, dissents. 



CENTURY ELECTRIC CO. v. DETROIT COPPER &. BRASS ROLLING 

MILLS. 

(Circuit Court of Appeals, Kightli Circuit. Mardi 9, 1920.) 

Ko. 5.'{23. 

1. Evidence <Sz:344l(l), 442(1) — Parties presumed to hâve rejected subjects dls- 

cussed, but not embodied In written contract. 

AVlien tlie nialûng of a writtou contract was procedcd b.y iiegotiations, 
tlio prcKuiiiiition arlscs tliat flu^ i>artics rojcctcd and did not asree 
or inteiid to agrée to sulijccts discu.ssed in sucli negotialions, but oinitted 
fi'oni tlu' writiug, and whern tlie written contract jniports a complète 
légal obligation, free froiu uncertainty and anibiguity, tlie iiresuniptiou 
is conclusivo. 

2. Evidence ■©::^44l (9) — Oral agreement In negotlations prccsdlng written con- 

tract properly excluded. 

Wliere a contract of sale of l)rass rods specified the ingrédients of 
tlie mixture from wliich tlie rods were to be produced and tlie j)ro])ortions 
in \\liicli tlH!y were to lie used, e\ddence tliat, in the negotlations imnie- 
diately pi'lor to tlie contract, tlie veiidor orally agreed to sell rods of 
siicli a degroe of liardness that thoy could lie l'eadil.v eut hy autoniatic 
screw machines was properly rejected as incompétent. 

3. Sales <S=>273(5) — Where ingrédients of brass to be manufactured were speci- 

fied, tliere was no implied warranty as to degree of hardness. 

Where a written contract for the sale of brass rods expivssly pro- 
vided that tho mixture from wliicli thc.y sliould be produced should coiitain 
certain ingrédients in spc^âHed ])roportions, tlioi-e was no implied warranty 
that th(\y should be of such a degree of hardness as could be readily eut 
into Kussian primers by automatic screw machines, tbough tlie vendor 
knew that Ihey were purcbased to be made into primers, as the case 
fell wltliin the riile tbat, wlieii a known, deseribed, and definite article 
is ordored of a manufacuner, It is sutticicnt tbat such known, deseribed, 
and definite thing be supplied. 

4. Sales <g::3267— No implied warranty where there was an express warranty. 

AVhere a contract for the sale of brass rods specllied the ingrédients 
from wliich they wcr<! to \>i: maiiufaciurcd and tlieir proportions, and 
expressly warranted the contents and proportions of tlie mixture, the 
express warranty exclud(>d any implied warranty tbat they should hâve 
such degree of hardness as could be rcnidily eut by automatic screw ma- 
chines. 

(gz^For other cases see sanie topic & KEY-NUMBER in ail Kc-y-Numbered Digests & Indexes 
204 F.~4 
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In Error to the District Court of the United States for the Eastern 
District of Missouri; John C. Pollock, Judge. 

Action by the Century Electric Company against the Détroit Copper 
& Brass Rolhng Mills. Judgment for défendant, and plaintifï brings 
error. Affirmed. 

Lee W. Grant and Marion C. Early, both of St. Louis, Mo. (Grant 
& Grant, of St. Louis, Mo., on the brief), for plaintiff in error. 

Ford W. Thompson, of St. Louis, Mo., and Justin R. Whiting, of 
Détroit, Mich. (Warren Cady, Ladd & Hill, of Détroit, Mich., on the 
brief), for défendant in error. 

Before SANBORN and STONE, Circuit Judges, and MUNGER, 
District Judge. 

SANBORN, Circuit Judge. This is an action by the vendee in a 
written contract of sale, at priées therein stated, of 400,000 pounds of 
brass rods, of sizes and other quahties therein specified, to recover 
back the purchase price, $8,506.03, of 27,504 pounds thereof, which 
the vendee returned, because, as it claims, they were too hard to be 
eut and made into brass primers by automatic screw inachines. The 
vendor defended on the ground that it was under no obligation to 
make the rods of such a degree of hardness that they could be so ma- 
chined. The written agreement contained no covenant of that nature. 
The vendee offered to prove that in the negotiations for the con- 
tract, just before it was made, the vendor made a paroi agreement to 
that effect. The court ruled ont this évidence, because it varied the 
written contract, by adding a ncw covenant to it. The vendee contend- 
ed that there was an implied warranty to that effect, but the court 
held otherwise, and directed a verdict for the vendor. Thèse rulings 
are assigned as error. 

The written contract provides that the Détroit Copper & Brass 
Rolling Mills, a corporation, sells, and the Century Electric Company, 
a corporation, buys, "the foUowing described material. Deliveries, 
priées, terms and conditions, ail as hereinafter set forth." Then fol- 
lows a clear description of the brass rods, their shapes, dimensions, 
and sizes, a statement of their ingrédients, in thèse words, "The basis 
for the mixture to consist of sixty (60) parts copper and forty (40) 
parts spelter," a statement of their amount, of the times, place, and 
manner of their delivery, of the price to be paid for them, and of the 
times and manner of the payments. After ail thèse and other pro- 
visions not material in this case, just preceding the final sentence, 
which relates to the signatures to the agreement, this covenant ap- 
pears : 

"ïhere are no understamlings nor agreements relative to this contract 
that are not expressed herein, and no changes shall be made in this contract, 
unless reduced to vvriting and signed by both parties." 

This sale was solicited by the Century Electric Company, the ven- 
dee, which had a contract with the Bethlehem Steel Company to fur- 
nish Russian brass primers for 3-inch shells. The Century Company 
asked the Rolling Mills to state what it would sell it the brass rods 
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described in the contract for. The answer was a statement of their 
priées, foUowed by a personal interview of four hours between the 
agents of the corporations, and the exécution of the contract im- 
mediately upon the close of that conférence. 

The vendee, to sustain its claim that the vendor made an oral agree- 
ment and an implied contract to sell it brass rods soft enough to be 
readily eut and made into brass primers by the use of automatic serew 
machines, offered évidence tending to prove, that the customary 
method of cutting and making brass rods into primers was by the 
use of automatic screw machines ; that the vendor knew that fact, 
and the further fact that the Century Company was buying the rods 
for the purpose of manufacturing them into primers to fill its con- 
tract with the Bethlehem Steel Company ; that in the paroi negotia- 
tions, which resulted in the written contract, Mr. Hoffman, who 
signed the contract for the vendor, said "that rods manufactured by 
his concern could be machined readily, that he had sold brass for 
the manufacture of brass primers to another concern, which had 
bonght brass from other brass companies and found it defective, 
and finally had to come to his Company to get the proper kind of 
brass"; and that thereupon the written contract was finally signed. 
There was other évidence in this case, but none that présents the ques- 
tions of law at issue hère more favorabjy for the vendor than that 
which has been recited, and the fact that the vendee's witnesses offered 
to testify that, while ail the 400,000 pounds of brass rods which 
the vendor delivered, except this 27,504 pounds, were readily ma- 
chined, this remuant was not thus machinable. 

[1,2] The written contract clearly describes the ingrédients, 60 
parts copper and 40 parts spelter, of the mixture from which the 
brass rods were to be produced, the size and shape of the rods, and 
the vendor made and delivered rods which filled the requirements of 
the writing. When the parties were negotiating for the contract, the 
vendee might hâve required, and, if the vendor had consented, might 
hâve obtained, a provision in the written agreement that the vendor 
would sell and deliver brass rods that could be readily eut and made 
into Russian primers by the use of automatic screw machines, but it 
did not do so. When thèse parties selected, out of the numerous sug- 
gestions discussed during the four hours of conférence, which the 
agent of the vendee testified immediately preceded the signing of the 
contract, the terms to which they agreed and embodied them in their 
written contract, the légal presumption arose that they had rejected, 
and did not agrée or intend to agrée to, the suggestions discussed in 
the negotiations which were omitted from the writing, and where, as 
în this case, the written contract imports a complète légal obligation 
free from uncertainty and ambiguity, that presumption is conclusive. 
The rule that ail previous negotiations are merged in the written agree- 
ment, and that paroi évidence to modify it is incompétent, rests upon 
the conclusive presumption that the parties hâve written into it every 
material term and item of their agreement, and évidence of a contem- 
poraneous paroi contract is as incompétent to add another covenant 
or term to the writing as it is to change a covenant or to withdraw it 
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therefrom. The évidence to the efïect that in the negotiations im- 
mediately prior to the contract the vendor orally agreed to sell brass 
rods of siich a degree of hardness that they coiild be readily eut and 
made into Riissian primers by the use of automatic screw machines 
was incompétent and there was no error in its rejection. Seitz v. 
Brewers' Refrigerating Machine Co., 141 U. S. 510, 517, 12 Sup. Ct. 
46, 35 L. Ed. 837; Martin v. Cole, 104 U. S. 34, 39, 26 L. Ed. 647; 
Thompson v. Libby, 34 Minn. 374, 377, 26 N. W. 1 ; Union Selling Co. 
V. Jones, 128 Fed. 672, 674, 63 C. C. A. 224, 226 ; Connecticut Fire 
Ins. Co. V. Buchanan, 141 Fed. 877, 897, 72, C. C. A. 111, 131, 4 L. 
R. A. (N. S.) 758 ; Omaha Cooperage Co. v. Armour, 170 Fed. 292, 
297, 95 C. C. A. 488, 493. 

[3] Counsel, however, maintain that, ont of the rejected testimony 
that the vendor, before it made the contract, knew the custom o£ 
cutting and making the rods into Russian primers by the use of 
automatic screw machines, that the vendee was buying the rods to 
be eventually made into primers, that the vendor represented that 
it could produce the goods to malce such primers, that the rods 
made by it could be machined readily, that it had sold brass rods 
for this purpose to another concem, which had bought brass rods 
from another brass company, which were defective, and had tinally 
corne to it to get the proper kind of brass, there arose an implied war- 
ranty that the brass it sold to the Century Company would be of such 
a degree of hardness that the rods could be readily machined. If the 
vendee had employed the vendor to manufacture and deliver to it 
brass rods tobe eut and made into Russian primers by automatic screw 
machines, and had intrusted to the judgment and skill of the vendor 
the ingrédients and composition of the mixture from which the rods 
should be made and the percentage of lead which the rods should con- 
tain, such a warranty might hâve arisen. It did not do so. It im- 
doubtedly might hâve specified and written into the contract the exact 
proportion of lead the bars should contain, so that they could be readily 
machined, for the proportion of lead in the rods conditioned their de- 
gree of hardness. It might hâve written into that contract a covenant 
by the vendor that it would use such a proportion of lead as would 
make tliem readily machinable. It did neither of thèse things, but 
expressly provided in the writing that the mixture from which they 
should be produced should contain 40 parts spelter and 60 parts cop- 
per, and then, three days after the contract was made, telegraphed 
the vendor that the rods must contain only 1 per cent, of lead. So it 
was that the written contract expressly specified the proportion of 
copper and spelter to be used, and that they should contain not exceed- 
ing 1 per cent, of lead. The vendor made and delivered rods which 
complied with ail thèse and ail other requirements of the contract, and 
this case falls under the ruie that, when a known, described, and defi- 
nite article is ordered of a manufacturer, although it be stated by the 
purchaser to be required for a particular use, yet if the known, de- 
scribed, and definite thing be actually supplied, there is no implied 
warranty that it shall answer the particular purpose intended by the 
buyer. Grand Avenue Hôtel Co. v. Wharton, 79 Fed. 43, 45, 24 C. 
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C. A. 441, 446; Buckstaff v. Russell & Co., 79 Fed. 611, 615, 25 C. 
C. A. 129, 133. 

[4] Again, by the terms of the written contract and the written 
telegram whose terms the vendor accepted, the latter expressly war- 
ranted that the rods should hâve thèse qualities : Such a degree of 
hardness as would resuit from their production without a content of 
more than 1 per cent, of lead from a mixture of 60 parts copper and 
40 parts spelter, and such shapes, such lengths, such diameters as 
were clearly set îorth in the description of them in the writing. The 
contract shows that thèse qualities were deemed essential between 
the parties to the fîtness of the rods for the use for which they were 
designed and that they embodied a requirement of them in their 
agreement. The express warranty of the contents of the mixture 
and of the proportion of the lead in the rods, which conditioned the 
degree of their hardness, raises the conclusive presumption that no 
other warranty of their degree of hardness was implied. The ex- 
press warranty of one or more of the qualities of an article excludes 
an implied warranty of the same qualities or of other qualities of 
a similar nature. The exaction or acceptance in his contract by a 
purchaser of personal property of a warranty of one or more quali- 
ties raises a conclusive presumption that he did not désire or could 
not secure, or that the parties agreed that he should not hâve the 
warranty of others of the same character and bars any implied war- 
ranty thereof. De Witt v. Berry, 134 U. S. 306, 313, 10 Sup. Ct. 536, 
33 L. Ed. 896; Davis Calyx Drill Co. v. Mallory, 137 Fed. 332, 334, 
335, 69 C. C. A. 662, 663, 664, 69 L. R. A. 973 ; Alderson et al. v. 
General Elect. Co., 210 Fed. 775, 780, 781, 127 C. C. A. 325; Grand 
Avenue Hôtel Co., 79 Fed. 43, 45, 24 C. C. A. 44, 46; Reynolds v. 
General Electric Co., 141 Fed. 551, 556, 7Z C. C. A. 23, 28, and cases 
there cited. 

If any doubt remained that the conclusions which were reached 
were in accord with the intentions of the parties to this contract of 
purchase, it would be dispelled by the provisions of that agreement 
that "there are no understandings nor agreements relative to this 
contract that are not expressed herein, and no changes shall be made 
in this contract unless reduced to writing and signed by both parties." 
The judgment below must be affirmed; and it is so ordered. 



DORRANCE v. DORRANCE et al.» 

(Circuit Court of Appeals, Eighth Circuit. January 6, 1920.) 

No. 5252. 

t. Descent and distribution <S=^7I (6)— Proof that child held out as natural son 
was adopted must be clear. 

To sustain a finding that a boy who had been for years held out by his 
family, includlng parents, grandparents, and other relatives, as the nat- 
ural son of his parents, was an adopted son, the fact must be established, 
not simply by a prépondérance of testimony, but by clear, convincing, and 
Indubitable proof. 

4=For other cases see same toplo & KBY-NUMBER In ail Key-Numbered Dlgests & Indexes 
•Rehearing denied September 6, 1920. 
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2. Descent and distribution ©=371 (6)— Evidence iield not to show tliat clilld was 

adopted. 

In a suit to quiet title to land claimed by défendant as the natural son 
of his father, évidence, consisting partly of documents from a foundling 
asylum and partly of testimony of wltnesses and experts who tiad ex- 
amined defendant's mother, held not to sustain a finding by tlie trial 
court, contrary to the master's finding, that défendant was an adopted 
child. 

3. Appeal and error ©:=I022(4) — Tliat master, whose findings were reversed, saw 

witnesses, may be considered. 

That tlie master, whose findings were set aside by the trial court, 
heard and saw the witness who testified, caiinot be disregarded on ap- 
peal^ from the decree entered by the court on its findings. 

4. Descent and distribution ®=>7I(6) — In determining wiiether cliild is natural 

or adopted, welfare of parties may be given weight. 

A suit to quiet title, where the parties' riglits depeuded on whether 
défendant was the natural or adopted child of his parents, can only 
be justly deelded by giving due weight to the human relations of the 
parties and their welfare, as well as to the property rights involved. 

5. Evidence <S=3333(7)— Altered document not entitled to greater weight tlian oral 

testimony. 

While a document relating to a long past event, prepared by parties 
not afCected by it, and not appearing to hâve been changed, has great 
probative force, one whieh shows on its face that it has been altered, 
and by a party afEeeted thereby, is entitled to no greater weight than 
the oral testimony relating thereto. 

Appeal from the District Court o£ the United States for the Eastern 
District of Missouri ; John C. Pollock, Judge. 

Suit by Benjamin Dorrance and others against Charles Francis Dor- 
rance. Decree for complainants, and défendant appeals. Reversed, 
with directions to enter a decree for défendant. 

Charles A. Houts, of St. Louis, Mo. {James A. Collet, of Salisbury, 
Mo., and Kenneth McC. De Weese, of Kansas City, Mo., on the brief)^ 
for appellant. 

James C. Jones, of St. Louis, Mo., and Jules C. Rosenberger, of 
Kansas City, Mo. (Rollin E. Talbert, of Kansas City, Mo., on the 
brief), for appellees. 

Before HOOK, Circuit Judge, and AMIDON and BOOTH, Dis- 
trict Judges. 

AMIDON, District Judge. This is a suit in equity brought by 
Benjamin Dorrance and the other heirs of Charles Dorrance, late of 
Luzerne county, Pa., asking a decree establishing their title to 1,000 
acres of land in Chariton county, Mo., and to hâve it decreed that the 
défendant, Charles Francis Dorrance, has no right or interest therein. 
The land was left in trust by the will of Charles Dorrance, Sr., to the 
corporation referred to in the bill, to hold title thereof during the life 
of a son of the testator by the name of John Dorrance, and permit him 
either to use the land or to receive the income therefrom. Whether 
the défendant, Charles Francis Dorrance, is the owner of the land 
dépends upon whether he is the son of said John Dorrance. The bill 
charges that he is not, but allèges that he was obtained from a found- 

(gz^sFor other cases see same topic & KEY-NUMBER in ail Key-Numbered Dtgests & Indexes . 
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ling asylum in St. Louis by John Dorrance and his wife, Emma, who 
were witiiout children, for the purpose of palming him off upon Charles 
Dorrance, Sr., and the legitimate heirs of his estate. There are a 
multitude of collatéral issues in the case which throw varying lights 
upon this primary question, but as both the master to whom the case 
was referred, and the trial judge, ruled that the case must turn upon 
the question of whether défendant is or is not the son of John Dor- 
rance, we shall not need to pass upon thèse subordinate matters. 

Charles Dorrance, Sr., was a man of large fortune and refined fam- 
ily. His son, John, was the black sheep of the flock. From early 
youth he showed a character of uncontrollable waywardness, which 
soon developed into such depravity as to be best explained upon the 
basis that he was periodically insane. He led a life of debauchery so 
revolting in many of its incidents that even the master declined to set 
forth the story in his report. Notwithstanding thèse periods, there 
were intervais in which he had the bearing of a gentleman, and obtain- 
ed a standing and shared the acquaintance of the best citizens of the 
county in which the land hère involved is situated, and upon which he 
made his home. He and his wife, Emma, were married in 1889, and 
at about that time took up their résidence upon the land. 

In 1891, in the month of February, John and Emma returned from 
St. Louis with an infant child, the défendant, Charles Francis Dor- 
rance. They announced him as their son, born of the said Emma, and 
from that time on until 1907 both John and Emma held him out as 
their child, and he was recognized as such by the familles of both his 
alleged father and mother, including the plaintiffs herein, and his 
grandfather and grandmother, Charles Dorrance, Sr., and wife, both 
orally and in writing, in ways so numerous as to establish his status as 
the son of John Dorrance. It is charged in the bill, however, that this 
was ail the resuit of the fraudulent scheme formed by John and Emma 
for the purpose of palming off a spurious heir. The bill charges that 
the real facts in the matter were not discovered until 1907, when John 
became alienated from his wife, and told the story of the obtaining of 
the défendant from St. Ann's Orphan Asylum in the city of St. Louis. 
Upon this révélation the plaintiffs took certain proceedings in court for 
the purpose of perpetuating the testimony of witnesses claimed to be 
cognizant of the facts. Upon the death of John Dorrance in 1914 the 
bill was filed. It could not be iiled before because the estate was held 
by John Dorrance during his life, with remainder over to the child 
or children of his body. 

The pleadings hâve been frequently amended, so as to présent the 
issue above described, and many collatéral issues bearing thereon. 
The cause was then referred to a master to take the testimony and re- 
port his findings of fact and conclusions of law. The master filed an 
elaborate and scholarly report finding that the défendant was the son 
of John Dorrance, born unto him and the said Emma in lawful wed- 
lock, and that he was the owner and entitled to the lands in contro- 
versy, and recommended that a decree be entered in accordance with 
thèse findings of fact and conclusions of law. Exceptions to the report 
were filed, and upon the hearing before the court the exceptions so 
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far as the basic malters above referred to are concerned were sns- 
tained, and a decree entered in favor of the plaintiffs in accordance 
with the prayer of the bilL The présent appeal seeks a review of that 
decree. 

While the cause was being heard below the court by stipulation of . 
the parties, selected three physicians to examine the person of Emma 
Dorrance to ascertain and report whether in their opinion she had cver 
given birth to a child. They made the examination and reported that 
she had not, and this was one of the controlling factors in the court's 
décision. 

[1,2] Tlie décision of the case turns wholly upon questions of fact. 
The law is well enough estabhshed. The status of hu.sband and wife 
existed between John and Emma for at least two years prior to tlie 
time of defendant's birth, and the fact that défendant was for many 
years held out by them as their son, and so recognized in the com- 
munity and by liindred in the manner above set forth, estabhslies his 
sonship and heirship. Ail the presumptions of the hiw are in his favor. 
Tlie plaintiffs in order to prevail must establish the grave charges of 
their bill, not simply by a prépondérance of testimony, but by proof 
that is clear, convincing, and indubitable. The master held that they 
failed to sustain this burden. The trial court held that they had done 
so. After the aid of very able arguments and briefs, and a painstaking 
study of the record, we are convinced that the décision of the master 
was right, and that the court erred in sustaining the exceptions and 
entering the decree hère under review. In stating our reasons for this 
conclusion, we can only deal with matters of controlling importance. 
Any other course would involve the case in such a prolixity of détail 
as not only to obscure the real grounds of décision, but to extend the 
opinion beyond proper scope. As the case turns wholly upon cjuestions 
of fact, it cannot serve as a judicial précèdent, and there is really little 
advantage in an elaborate discussion of the évidence. Every such 
issue must be decided upon its own facts, and the facts of one case will 
be found to vary so much from another that a judicial opinion can 
afford little aid. As, however, there is a conflict between the décisions 
of the master and the trial court, it is fitting that we should state the 
salient reasons for the conclusions at which we hâve arrived. In doing 
so we are well aware that there is not a single proposition statcd in the 
opinion as to which a multitude of circumstances cannot be set in array 
and cogent arguments made which to an interested mind seem to lead 
to a contrary conclusion. We are dealing with an event which at the 
time of the trial was concealed in the obscurity of a quartcr of a cen- 
tury. It was further darkened by the insane and criminal conduct and 
speech of John Dorrance. He was so abnormal as to make it impos- 
sible to apply to anything connected with his life the ordinary reason- 
ing which would apply to the life of a normal human being. Such a 
life, like the life of the insane, furnishes a fertile field for argumenta- 
tiorf and for the arraying of circumstances leading to contrary infer- 
ences. As we said, ail that a court can do in such a field is to state the 
reasons for its conclusions, and in performing that duty we are aware 
tliat none of those conclusions rest upon a basis so firm as to account 
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for ail the facts disclosed by this record, or the inferences to which 
they give rise. It is also true that, in order to make the conclusions 
which we state intelligible to a third party, there would need to be an 
elaborate statement of facts. We do not deem this necessary. The 
opinion is written for the parties concerned and their counsel, who 
are already sufficiently familiar to understand a brief statement of our 
conclusions, and the reasons given therofor. 

[3, 4] 1. The master heard and saw the witncsses. While that fea- 
ture is not as important in this case as in some, we do not think it can 
be disregardcd. In criticism of the mastcr's opinion it is said that he 
was moved by considérations of sentiment. This lawsuit, however, 
involves human relations. It ought not to bc dccided without due 
weight to those factors. It cannot be wisely considered as a theorem 
in geometry would be solved, but can only be justly dealt wlth by giv- 
ing proper weight to the wclfare of the human beings whose interests 
are at stake, as Vi'cll as to the property interests concerned. 

2. The trial judge, in reversing the master, was largely influenced 
by the record évidence in the foundling asylum. As to that we make 
thèse observations : (a) The entry in regard to the adoption is devoid 
of significance, if the last column, headed "Remarks," "John Dorrence 
& wife" is eliminated. The origin of the entry is involved in ttie m- 
sane moral depravity of John Dorrance. The évidence shows that 
he had to do with the entry. He is shown to bave possessed skill iu 
palming off other women as bis wife. By such an artifice he was able 
to get a notary to certify to the exécution of a forged trust deed ; the 
woman having used the name of Mrs. Dorrance and deceived the 
officer. This transaction was one of the causes that led to the rupture 
between himself and Emma Dorrance. To secure her exécution of an 
instrument to protect him against a criminal prosecution for this for- 
gery, he hit upon the fiendish device of threatcning to make a record 
that would illegitimatize her child. He threatened to cause a record 
to be made in a foundling hospital that would lay the foundation for 
such a claim. With his expérience in having successfully palmed off 
another woman upon the officer who took the acknowledgment of the 
forged deed, he had reason to believe that he could go to a foundling 
hospital, find there the entry of the adoption of a maie child in 1891, 
then ail he would bave to do to make the record complète would be to 
State that he and his wife were the ones who had adopted the child 
years before, and that he desired to bave the record show the fact. 
The évidence justifies the inference that the last column of the record 
was not filled out in 1891, but in 1899. After Mrs. Dorrance learned 
that that entry was made, and of the shadow it cast upon her life and 
the life of défendant, she was naturally concerned to bave it corrected. 
She had a right to bave it corrected, if it was put there in 1899 and 
was false. Her conduct in that regard is but the natural assertion of 
her légal and human rights. The report of the master on this record 
seems to us wise and fair. It is as f ollows : 

"The entry '.Tolin Dorronce & wife' plainly nppears on ttie face of this 
record to hâve been written over an crasure. In ttie view I tîike of tlie case 
it will not be necessary to review in détail the évidence relating to tlie spo- 
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liated condition of the above entry. tet it suffice that, after a caroful re- 
view and considération of ail the évidence heard iipon this suliject, I am not 
satisfled with tlie explanation made, nor am I able to flud that the words, 
'John Dorrence & wife,' or other équivalent words, were written or appeared 
on this record at the time the antécédent words 'Adopted February 28, 1S91,' 
were entered. In my opinion It is not to be nssuined, and there is no 
évidence to show that this record, as it was originally made and cornpleted, 
eontained any name whatever in the colunin of romarks showing who had 
'adopted' the Grissel chlld ; and in this connection it seenis to me a matter 
of some signifieance that on this same page of the record two or three entries 
of 'adoption' occur wlthout sliowing the name of the person adopting." 

[5] When a written contract is prepared and signed by the parties as 
a mémorial of their agreement, it is entitled to the praise expressed for 
documents in the numerous décisions cited and quoted f rom by counsel- 
for appellees. But when the parties affected by a document hâve no part 
in its préparation, and it appears upon its face to hâve been changed 
and mutilated, it dépends for its probative force wholly upon oral évi- 
dence. In such a case a document is entitled to no more crédit than 
the oral évidence relating to it, and where that évidence is conflicting 
and unconvincing, as it is in this case, we are unable to attach to the 
document the probative force which the trial court gave to this muti- 
lated and discredited record. It is not supported by a single considéra- 
tion which bas led courts to commend documents, as contrasîed with 
the untrustworthiness of human memory, speaking of a long past 
event. 

3. As to the entry in the account book, we think the criticism of the 
master is at least as reasonable as that of counsel for appellees. An in- 
spection of it leaves the mind in serions doubt as to whether the parties 
to whom it relates are the parties concerned in this litigation. 

4. The oral testimony of the Sister, upon which great reliance has 
been placed by appellees, is not convincing to us for thèse reasons : (a) 
It relates to a question of personal identity. That identity was never 
fixed until the issues involved in the présent controversy had arisen. 
It was more than 10 years after the alleged adoption bef ore the atten- 
tion of the Sister Superior was called again to the matter. Consider- 
ing the endless succession of persons similarly situated to those who 
left and those who took away the child in 1891, it is almost incredible 
that she could hâve had such a definite recollection as to be able to 
identify with certainty the persons who had to do with the child in 
February, 1891. Without any reflection upon her moral honesty, one 
needs only a slight knowledge of the power of suggestion, as that has 
been established by modem psychology, to know that the way her 
memory was first kindled on this subject by counsel representing ap- 
pellees indicates that the Sister's memory may not be the expression 
of any présent picture upon her own mind, but only a picture that was 
created by that suggestion, (b) The testimony of this Sister varies 
in important features as it is given in her last déposition f rom the tes- 
timony which was given in the proceeding to perpetuate testimony 
some years ago. 

We are therefore unable to attach the weight, either to the records 
in the foundling asylum or to the testimony of the Sisters in respect 
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to those records, which the trial judge attached to them. They leave 
the matters in respect of which they speak, to say the least, no more 
than in equipoise, and thus, if the case were to be decided upon them 
alone, they fail to sustain the burden of convincing proof which rests 
upon the plaintiffs. 

5. In our judgment the best foundation for the décision of the case 
lies in the physical facts existing in 1891, and testified to by disinter- 
ested and crédible witnesses. If Emma Dorrance was pregnant in 
fact, that will carry us far in refuting the contention of plaintififs that 
she and lier husband entered into a f raudulent conspiracy to foist upon 
Charles Dorrance, the father, and the legitimate heirs, an illegitimate 
son. The évidence that Emma Dorrance was pregnant seems to us 
convincing: (a) Her own testimony upon the subject is clear and 
candid. (b) She is supported by testimony of Mrs. O'Riley and Mrs. 
Sasse, women who had borne many children, who had frequently per- 
formed the neighborhood service of midwife as that is practiced in 
country districts, and who, as the resuit of their own expérience as 
mothers, and their expérience as midwives, had accumulated a body 
of wisdom and insight which made their judgment trustworthy. They 
both had exceptional opportunities of observation in the case of Mrs. 
Dorrance. They attended to her needs in the last days of her preg- 
nancy, and performed acts which brought her physical body under 
the immédiate test of both their eyes and their hands, and they both 
testified with emphasis that she was pregnant. After she returned 
from St. Louis, Mrs. O'Riley continued for weeks to help her as she 
would bave done in a country neighborhood with a young mother who 
had given birth to her first child. She testifies that Mrs. Dorrance had 
ail the outward appearance of one who had been through such an ex- 
périence. Among thèse may be mentioned : (a) Physical prostration 
and lassitude, and the facial and bodily appearance. It is impossible 
to describe the minutiœ which would go to form such a judgment, but, 
to one having the expérience of Mrs. O'Riley, her judgment, based 
upon such a multitude of outward indicia, would be trustworthy, and 
ought to carry great weight. (b) Mrs. O'Riley testified that Mrs. Dor- 
rance suffered from a caked breast and pains in it, and that she treated 
her for it, and felt of it, so that she knew the actual condition. This 
is a physical symptom which no skill in perpetrating a f raud could hâve 
induced. (c) Mrs. Dorrance for three months nursed the child and 
was its only source of sustenance. Mrs. O'Riley testified that she 
with her own hands placed the infant to Mrs. Dorrance's breast and 
observed it nurse. 

Thèse are ail physical facts appealing directly to the sensés, and of a 
character which it would seem to be impossible to simulate. 

6. The testimony of Dr. Perkins: His standing as a surgeon and 
physician is unimpeached. He had Mrs. Dorrance under his médical 
attention in his hospital for months. The subject-matter of the treat- 
ment was such as to compel him to observe carefuUy the physical 
indicia bearing upon the question as to whether she had or had not 
given birth to a child. His testimony on the subject, and the record 
which was made at the time in the hospital, are clear and emphatic. 
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It is not a matter simply of observation, but he performed a surgîcal 
opération to remedy a tearing of the cervix of the utérus, which he 
States was of a nature that could not bave been produced except by 
childbirth, unless it was deliberately produced by a surgeon. This 
expérience witb Dr. Perkins occurred in 1898 and 1899, within seven 
years after Mrs. Dorrance claims that she was confined and gave birth 
to the défendant. 

Over against this testimony of Dr. Perkins stands the testimony of 
the three physicians appointed by the court to make a physical exami- 
nation of Mrs. Dorrance. As to the testimony of thèse three physi- 
cians we make thèse observations: (a) Their examination was made 
24 years after the birth of the child in question, when the évidence of 
the birth of the child, if the event actually occurred, would bave be- 
come much less distinct than when Dr. Perkins had Mrs. Dorrance 
under bis observation and treatment. (b) Dr. Perkins had by bis sur- 
gery greatly clianged the condition of Mrs. Dorrance's generative or- 
gans, so that the doctors appointed by the court were really not giving 
testimony which was the resuit of observing Mrs. Dorrance's condi- 
tion, if she in fact did give birth to a child in 1891. The lacération of 
the utérus, which would hâve been the most trustworthy index of the 
birth, had without any question been removed by Dr. Perkins' surgery, 
so that about ail the examining physicians had to guide them were the 
so-called striœ of the abdomen and the condition of the breasts. Even 
the doctors themselves testified that the changes of 25 years would 
greatly dim thèse symptoms. Dr. Perkins had also been compelled 
to remove both ovaries and the fallopian tubes in order to save Mrs. 
Dorrance from the results of venereal diseases witb which she had 
been infected by her husband. Thèse major opérations must in the 
nature of things hâve so far changed the physical condition of Mrs. 
Dorrance as to greatly impair the testimony of the doctors appointed 
by the court. We therefore consider their évidence less trustworthy 
than the positive évidence given by Dr. Perkins as the resuit of bis 
peculiar opportunities to know whereof he spoke. 

Thèse are, in our judgment, the controlling factors in the de.cision 
of the case. There are hundreds of minor circumstances tending both 
to confirm and réfute thèse main features, and which could not even 
be stated without extending the opinion to lengths which we do not 
deem necessary. Our conclusion is that the master's report is sound, 
and rests upon a just and careful weighing of ail the évidence in the 
case. 

The decree of the trial court is therefore reversed, witb directions 
to enter a decree in accordance with the findings and conclusions of the 
master. 



BOISE V. TALCOïT 61 

(264 P.) 

BOISE V. TALCOTT et al. 

(Circuit Court of xVppeiils, Socoud Cireuit. Fcbruary IS, 1920.) 

Xo. 121. 

1. Bankruptcy i@=>l78(l)— Contract making one factor and selling agent not in 

fraud of creditors. 

A eoutract whercb.v T. was mudo sole fuel or and selling' af;<>iit of a 
corporiitioii in flnau<-ial diflicnltios, and nuide advances to tlie corpora- 
tion, and liad suiiervision of its acconnts and crédits, hcld not in fraud of 
creditors, and to .^ive tlie factor a valid lien, aj^ainst corjjoration's trustée 
in liankrripfcy, to tlie extent of hls advances. in view of his actual posses- 
sion an(; control of tlie jjoods, and ilie ])u))licity and notice given of tho 
mauner in whi(rh tlie business was boius cai'i'icd on. 

2. Bankruptcy ©=^151— Trustée takes title subject to daims, liens, and equitles. 

A trustée in bankruptcy takes tbc iiroiici-ly of tbe l)ankru])t, not as an 
innocent purchaser, but as tbe dclitor iiad it at the tiine of tlie pétition, 
subject to ail valid claims, liens, and eiiuities. 

3. Factors <g=>44 — Contract construed to entltle factor to commissions on ac- 

counts assigned to him. 

A conlract inakin;;: T. sole factor and sellinj; agent for a corporation 
in flnancial difticultles, and providing tliat he sliould rec'eive 10 per cent, 
on sales for his services, and requlring hiiii to collect acconnts at his 
own ex])ense, eiititled hini to commissions on accouuts receivable for 
nierchandise purchased prior to his entry into the business, whicli were 
assigned to, and checked uj.i and collected by, him. 

4. Interest <§=60— Carrying balance on interest-bearlng account into new ac- 

count not compounding of interest. 

IJu<ler a contract making one sole factor and selling agent for a cor- 
poration, and providing thut interest sliould be charged and credited ou 
the account eurrent b(!t«-(?en the parties, wliere accounts wei'e rendered 
luonthly, and interest charged ou the accocuts curreut, and the balance 
on eaeh account was carried forward and started on the iiext account, in 
accordance with the usual custoin of inercbauts, there was no basls for 
the claim that interest was thereby conipounded. 

5. Account stated (^=38— Accounts rendered, and not olijected to, impeachable 

only for fraud or mistake. 

Vv hère a factor rendered daily staleuicnts aud mouthly accouuts to tho 
principal, whicu were not objecled to, tbe rul(> ai)i>lied that where an ac- 
count is rendered betwein business meii, and no ob.jecticm Is iiiade at the 
time, it can only be successfully impeaclied for fi'aud or mistake. 

Appeal from the District Court of the United States for the South- 
ern District of New York. 

Suit by Edward B. Boise, as trustée of the estate in bankruptcy of 
Daly & Schaefer, Incorporated, against J. Frederick Talcott, Grâce 
Vati Norden, and Henrietta E. Talcott, as executor and exécutrices 
under the last will and testament of James Talcott, deceased. Decree 
for complainant. Complainant appeals. Affirmed. 

See, also, 212 Fed. 268. 

Erwin, Fried & Czaki, of New York City (Afarion Erwin and Fred- 
erick M. Czaki, both of New York City, of coutisel), for appellant. 

Gleason, Vogel & Proskauer, of New York City (Joseph M. Pros- 
kauer and Wesley S. Sawyer, both of New York City, of counsel), for 
appellees. 

<g;=3For other cases see samo topic & KEY-KUMBIill in ail Key-Xumhered Digests & Indexes 
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Before ROGERS and MANTON, Circuit Judges, and LEARN- 
ED HAND, District Judge. 

MANTON, Circuit Judge. James Talcott, since deceased, on De- 
cember 28, 1908, entered into a contract with Daly & Schaefer, Incor- 
porated, by ttie terms of which Talcott became the sole factor and 
selling agent of Daly & Schaefer, Incorporated, then in financial dif- 
ficulties, and subsequently adjudicated a bankrupt. The appellees are 
the executors of James Talcott, deceased. 

Under the terms of this contract, it was agreed that Talcott would 
make loans to the bankrupt up to 40 per cent, of the net cost of the 
goods in his possession and up to 75 per cent, of the net value of the 
outstanding accounts assigned to him, after first deducting his charges, 
which were fixed at 10 per cent. Thèse charges were considered dis- 
counts. For the service as factor and selling agent, Talcott was to 
receive 10 per cent, on the first $170,000 in sales and 5 per cent, on ail 
other sums in excess thereof. Commissions were to be computed on 
the net sales. Interest was to be charged by both sides in their calcu- 
lations on the account current at the rate of 6 per cent, per annum. 
It was agreed that Talcott would supervise ail accounts and crédits 
and keep the accounts of the business in the main store at No. 180 
Franklin street. He was to collect the accounts at his own expense and 
pay the rent of the premises used for the business. He was to hâve 
exclusive possession and control of the merchandise and accounts. 
The right to lease gave him also the exclusive possession and control 
of the building. Upon this building it was agreed that he placed the 
sign, reading "James Talcott, Factor for Daly & Schaefer, Inc." Two 
officers of Daly & Schaefer, Incorporated, guaranteed the contract 
on its behalf . The contract ran for one year, and it was provided that 
it might be continued thereafter. 

This action is brought, charging that this contract was made to 
carry out a scheme or means of defrauding the creditors. It is charg- 
ed, in the complaint, that the contract was but a blind, and was con- 
trary to the real intent, design, and purpose of the parties thereto, and 
was used as a cover adopted to disguise the real purpose and intent 
of the parties. The charge is that the bankrupt continued in the ex- 
clusive possession, custody, and control of the premises and occupied 
it and had control of the property in its possession at the time of mak- 
ing the agreement, and, in effect, continued to carry on the business 
as the bankrupt; that no notice was given to the creditors that a 
factoring contract, or any other lien, existed in favor of Talcott. The 
gênerai charge is that the contract was preconceived with the intent 
and désire to hinder, delay, and defraud creditors, and it is charged 
that in carrying out this plan crédits were extended to the corporation. 
The prayer for relief asks Lhat the contract be adjudicated void, and 
that the benefits which the défendants derived therefrom be refunded, 
and that it be adjudicated that the défendants hâve no lien, possessory 
or otherwise, in the merchandise or accounts receivable that were due 
and owing under the contract pursuant to the défense interposed at a 
trial had in the District Court, it was decreed that thèse charges were 
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not well founded, that the contract was valid and binding, and that 
Talcott obtained a lien as a factor, and was entitled to the payments 
pursuant to the terms of the contract, for commissions as such factor. 

A spécial master was appointed to pass on the accounts. He re- 
ported an amount due to the complainant of $5,367.24. This has since 
been confirmed by the District Court. From a final decree, this ap- 
peal has been taken. 

[1] The trial court found that there was no bad faith, and that the 
évidence did not warrant the claim of a secret lien, and found, on 
the contrary, that in pursuance to the terms of the agreement large 
sums of money, amounting to approximately $430,780 were advanced 
from time to time, pursuant to the agreement, in good faith. Further, 
the court found that a valid lien on the goods comprising the stock on 
hand at the time the bankruptcy proceedings were instituted and that 
whicli was bought by the bankrupt during the continuance of the fac- 
tor's agreement and consigned in writing to Talcott. The court said 
such a lien was well recognized as a possessory lien, and that there was 
actual possession of the property by the lienor. We agrée in the con- 
clusion reached that Talcott had a valid lien on the property, which is 
the subject of this controversy, and also that such liens were created 
pursuant to a factor's agreement, and were valid to the extent of the 
advances made. Talcott was a factor and banker in the dry goods 
trade. It appears that in December, 1918, the firm of Salen & Schroe- 
der were financing Daly & Schaefer, Incorporated. The former was 
a copartnership engaged in business in New York and Parts. They 
bought on commission, and assumed the crédit or liability, paying the 
bills of the sellers, and collecting the amounts from the parties for 
whom they bought. Daly & Schaefer, Incorporated, was engaged in 
the same business. Salen & Schroeder subordinated any claim they 
might hâve to Talcott's lien, and this prior to the commencement of 
the relationship between Talcott and Daly & Schaefer, Incorporated. 

Since Salen & Schroeder are the principal creditors, it is of impor- 
tance to note that they, by this conduct, became f ully cognizant of the 
factor's agreement. When the contract was extended, Salen & Schroe- 
der executed a second subordination agreement. Pursuant to the con- 
tract, Talcott entered into possession, leased the premises, paid the 
rent therefor, placed signs in conspicuous places at the entrance to 
the building, reading, as the contract provided : "James Talcott, Fac- 
tor for Daly & Schaefer, Inc." Thèse signs were 2 feet 9% inches by 
2 feet 1 inch. A représentative of Talcott was constantly at the place 
of business ; books were kept and accounts rendered monthly. Notice 
of the factor's control of the business was indicated by a notice promi- 
nently posted in the place of business that — 

"No goods are to be shipped frora the^e premises by any one exeept the repré- 
sentative of James Talcott. Tliis order mu.st be strictly complied wlth." 

A further notice that — 

"No goods are to be shipped from thèse premises unless shipping ticket there- 
of has first been checkcd by Mr Gus BItuii as représentative of James Talcott. 
This rule must be strictiy complied witb.'' 
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Notice of the change and the relationship were given to the promi- 
nent commercial agencies and written notice was given to the custom- 
ers. The management and conduct of the business was cared for by 
Talcott's représentative, Mr. Blum. The évidence is replète with this 
constant supervision. When goods were consigned to merchants, both 
by the bills and by the receipts, it was plain to them that Talcott was 
in charge of the business as factor. The accounts which were collected 
and the statements which were rendered ail indicate such a change 
and a relationship pursuant to the contract. Indeed, it is hard to con- 
ceive how the trade could hâve been more pointedly and carefully 
notified of the existence of the contract and the possession and man- 
agement by Talcott. The same may be said as to the foreign creditors. 
Such notices as were necessary to send to foreign creditors, and the 
statements rendered, indicate the same resuit. Nor do we think that 
the testimony of creditors taken in France and Belgium indicate that 
any of the creditors in thèse foreign countries extended crédit because 
of any apparent ownership, where there was a secret lien. 

This method of fînancing an embarrassed commercial concern in this 
line is common, and the right to do so is recognized by the courts. 
Sexton V. Kessler & Co., 172 Fed. 535, 97 C. C. A. 161, 40 L. R. A. 
(N. S.) 639. Where, as hère, Talcott had actual possession and con- 
trol of the goods, and sufficient publicity and notice thereof was 
given as of the transactions carried on in due course of business, it 
was held that, when good faith is established, a valid lien will be up- 
held in favor of the lender against the borrower or gênerai owner. 
First Nat. Bank of New Kensington v. Penn. Trust Co., 124 Fed. 
968, 60 C. C. A. 100; Phila. Warehouse Co. v. Winchester (C. C.) 156 
Fed. 600. Transactions of this kind are viewed on the broadest équi- 
table principles, and a court will not hesitate to effectuate the actual in- 
tent of the transaction honestly had with a bankrupt. Gage Lumber 
Co. V. McEldowney, 207 Fed. 255, 124 C. C. A. 641 ; In re Cattus, 183 
Fed. 733, 106 C. C. A. 171. 

Ownership of securities, where there bas been no change of posses- 
sion, will be protected, if they are set apart and marked in such a way 
as to give notice to the public. Sexton v. Kessler & Co., supra. And 
it is only where there is some active concealment, and an attempt to 
mislead any one interested to know the truth, that the courts will 
interfère. And this was held where the trustée in bankruptcy sought 
to bave paid over to him proceeds of accounts receivable, alleged to 
hâve been assigned to him bv the bankrupt. Greey v. Dockendorff, 231 
U. S. 513, 34 Sup. Ct. 166, 5<S L. Ed. 339. 

[2] A trustée in bankruptcy takes the property of the bankrupt, 
not as an innocent purchaser, but as the debtor had it at the time of 
the pétition, subject to ail valid claims, liens and equities. Zartman 
V. First Nat. Bank of W'aterloo, 216 U. S. 134, 30 Sup. Ct. 368, 54 
L. Ed. 418. 

In the principal case relied upon by the appellant (Ommen v. Tal- 
cott, 188 Fed. 401, 112 C. C. A. 239), the circumstances were différ- 
ent. There the bankrupt paid the rent and kept the keys, and the court 
concluded that there was nothing to show that the défendant or any 
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one in his behalf was ever in possession, custody, or control of any 
of the property of the company at its premises until just before the 
bankruptcy. There were no signs indicating possession or control by 
a factor. There was no person representing the alleged factor. The 
actions of the bankrupt failed to indicate that a factor was in charge 
of his business. 

In Ryttenberg v. Schefer (D. C.) 131 Fed. 313, the court found ad- 
vances were made under circumstances which gave rise to no lien at- 
taching to the goods, for the goods were bought by the bankrupt and 
remained in his possession on his own premises or to the proceeds 
realized on their sale. The évidence in the case at bar is quite the con- 
trary to that presented in the Ryttenberg Case. 

We think that the contract was fuUy lived up to by appellee's in- 
testate, and that both parties thereto carried out the same in good 
f aith, with an honest intention to create a valid lien for advances made, 
and such a lien was therefore created. 

The advances made to Daly & Schaefer, Incorporated, were made 
on written applications and were in évidence on the accounting. A 
daily report of the collections was made, showing each payment re- 
ceived, the name of the customer, and the gross amount of the bills, 
the discount, and the net amount. Thus a detailed statement each 
day, which permitted the checking up of the total receipts of each 
day, and also the total receipts of the month itemized for each day, 
which were credited in the account current, were delivered at the 
beginning of the succeeding month. The receipt of thèse daily state- 
ments, and the monthly statement, and the account current is net 
denied. Indeed, a very fuU statement was delivered. The commis- 
sions on the sales reported during the month were computed in 
the account current and added into the account to make up the new 
balance at the beginning of the following month. Sales were to- 
taled, the crédits for returned goods were deducted, and discounts 
deducted, and 10 per cent, taken of the remainder. This was in strict 
accord with the contract between the parties. 

The account filed in this proceeding consisted of the account cur- 
rent rendered as stated each month up to the bankruptcy. and as 
made out at the beginning of the month in the same way f rom the time 
of the bankruptcy on. Vouchers were presented, covering the items 
of the account, and the sale of goods by appellees' intestate after the 
bankruptcy was fully described and accounted for. The spécial mas- 
ter found that thèse accounts sent daily each to the other, which were 
memoranda of the day's transactions, and subsequently the rendering 
of full monthly accounts, were received, and not objected to. He con- 
cluded that this course of dealing amounted to a prima facie state- 
ment and settlement of the accounts. He found that it was proper for 
the appellee's intestate to charge for commissions on the $59,513,60, 
both of accounts and of sales assigned. He found that no objection 
was made to thèse accounts by Daly & Schaefer, Incorporated, and 
that the trustée could not now object. Upon ail this, he found a set- 
tlement of the accounts prior to the bankruptcy. He permitted a 
264 F.— 5 
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charge of 10 per cent, commission on the first $170,000 of sales in 
the year 1911. 

[3-5] Thèse conclusions are amply supported by the évidence and 
by the contract. It was proper to allow commissions on the first $59,- 
513.60 for sales assigned. The sales referred to in the contract must 
necessarily mean the accounts receivable for merchandise purchased 
prior to Talcott's entry into the business. It was at least necessary 
to check up the accounts and attend to their collection. The method 
of Computing interest, as shown by the accounts, is governed by^he 
tenth paragraph of the contract, which provides that interest shall be 
charged and credited on the account current "between James Talcott 
and Daly & Schaefer, Incorporated, at the rate of 6 per cent, per an- 
num." The practice was to render the accounts monthly; interest 
was charged on the accounts current at the rate of 6 per cent, per an- 
num; the balance on each account was carried forward and started 
on the next account. The claim is that in this way the interest was 
compounded. We think this complaint is without just basis. What 
the parties did was to follow the usual custom of merchants. No ob- 
jection was made at the time, and appears to be made for the first time 
in this action, where there is a wholesale condemnation of what we 
believe to be a fair contract, entered mto by the parties with an honest 
purpose of endeavoring to rehabilitate the firm of Daly & Schaefer, 
Incorporated, which had become financially embarrassed. The items 
allowed in payment of attorney's fées and disbursements are fully 
covered by the contract, which provides for the payment of "ail légal 
expenses and reasonable counsel fées." We think this accounting 
comes within the rule that, where an account is rendered between 
business men and no objection is made at the time, it can only be 
successfully impeached where there is proof of fraud or mistake. Oil 
Co. V. Van Etten, 107 U. S. 325, 1 Sup. Ct. 178, 27 L. Ed. 319. 

The spécial master concluded that the accounts were rendered in 
gocd faith, and found the facts as now contended for by the appellees. 
His conclusions hâve received the approval of the District Judge. The 
rulings hâve support in évidence, and are satisfactory to us. 

The decree is affirmed. 



STANDARD OIL CO. OF NEW JERSEY v. UNITED STATES et at.» 

RAYMOND CONCRETE PILE CO. v. STANDARD OIL CO. OF NEW 

JERSEY et al. 

(Circuit Court of Appeals, Fourth Circuit. January 6, 1920.) 

Nos. 1759, 1760. 

Indemnlty €=36— Under building contract making expansé from accident part af 
cost of warK, owner llable for accidentai injury to third persons; "accident." 

Under a contract by which one party agreed as agent of the other to 
build a pier, cost of the work to be pald by the owner, and contalning a 
provision that "any expense Incurred in connection wlth any accident or 
damage upon person or property • • • shall be considered a part of 
the cost of the work,'' damage caused by a fire accidentally, but negll- 

^=9For otber cases see same toplc & KBY-NUMBER In ail Key-Numbered Dlgests & Indexes 
•Judgment afflrmed on reheartoe 266 Fed. 090. 
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gently, started by an employé of tbe cout'ractor helâ, as between the par- 
ties to tlie contract, to impose the liability on the owner, l'or, spealiing gen- 
erally, but witli référence to légal liabilities, an "accident" means any 
uniiiteiided and unexpected occurrence which produccs hurt or loss, and 
docs not entirely exclude négligence. 

[Ed. Note. — For other définitions, see Words and Phrases, First and 
Second Séries, Accident.] 

Appeals from the District Court of the United States for the Dis- 
trict of Maryland, at Baltimore; John C. Rose, Judge. 

Consolidated suits in admiralty by the United States and others 
against the Standard Oil Company of New Jersey, the Raymond 
Concrète Pile Company, and others. From decree for libelants, de- 
fendants appeal. Affirmed. 

For opinion below, see 258 Fed. 697. 

John M. Woolsey, of New York City (Ritchie, Janney & Stuart, 
of Baltimore, Md., Kirlin, Woolsey & Hickox and Cleatus Keating, 
ail of New York City, Robert W. Williams, of Washington, D. C, 
and James H. Herbert, on the brief), for Standard Oil Co. of New 
Jersey. 

William L. Marbury and L. Vernon Miller, both of Baltimore, Md. 
(Griggs, Baldwin & Baldwin, of New York City, Marbury, Gosnell & 
Williams, of Baltimore, Md., and Martin Conboy, of New York City, 
on the brief), for Raymond Concrète Pile Co. 

H. N. Abercrombie, of Baltimore, Md. (J. Craig McLanahan, of 
Baltimore, Md., on the brief), for Maryland Transportation Co. 

Samuel K. Dennis, U, S. Atty., of Baltimore, Md., for the Unit- 
ed States. 

Before KNAPP and WOODS, Circuit Judges, and WEBB, District 
Judge. 

WOODS, Circuit Judge, The substantial issue is whether, as 
between themselves, the Standard Oil Company or the Raymond Con- 
crète Pile Company should bear the losses sustained by libelants from 
an oil fire in Baltimore harbor which occurred on November 22, 1918. 
The Raymond Company on Jime 17, 1918, agreed in writing with the 
Standard Oil Company to construct a new reinforced concrète pier 
60 by 130 feet, and to remove the old piers. The contract provided 
that the Raymond Company, as agent of the Oil Company, was to 
direct the work through its ofticers, and hire and discharge laborers. 
It was to receive as compensation 12% per cent, of the cost of the 
work, not exceeding $20,000, and a specified rental for certain machin- 
ery furnished. The Oil Company was to pay ail cost of the work, 
which it was expressly stipulated would include (a) cost of material, 
machinery and labor; (b) cost or rental and maintenance of small 
tools, supplies, and construction equipment used, lost, or destroyed in 
or about the work ; (c) transportation charges ; (d) cost and mainte- 
nance of work- office, including salaries of superintendent and other 
officers; (e) the cost of insurance and any expense incurred in con- 
nection with any accident or damage to person or property; (f) the 
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cost at salary rates of men in engineering and drafting department of 
the Raymond Company's New York office ; (g) any traveling expenses 
or expenses of similar character, and any other expenditures which 
we may make in connection with this work, except for items speci- 
fied in section 1, as furnished at our expense. 

On the same day the stipulation as to accidents was made more 
definite by an agreement: 

"Tliat any expense Ineurred in connection wlth any accident or damage 
upon person or property, not covered l)y iiisurance, sliall be considered a part 
of tlie cost of tliis worli ; but no fee sliall be paid the contracter on sucli cost." 

The Raymond Company at the time of the fire was tising in the 
work two pile drivers. The water was covered with a film of in- 
flammable oil, which had accumulated from the opérations of the 
Standard Oil Company. Into this oil area a number of small pièces 
of floating wood had l3een carried by the wind. There was évidence 
to the effect that there had settled down over this film of oil an in- 
flammable and explosive gas, produced from naphtha distillate which 
had leaked from the adjacent pipe line of the Standard Oil Company. 
It was the habit of the firemen of the pile drivers to empty the ashes 
from the fire box of the engine over the side into the water. The 
men on the pile driver were frequently cautioned by the officiais of the 
Raymond Company and the Standard Oil Company not to cast hot 
coals into the water. About 2 o'clock in the afternoon of November 
22, 1918, the fireman threw ashes into the water, and very soon after 
the oil, and perhaps gas also, lying on the water caught fire. The fire 
extended with great rapidity and violence and caused the damage of 
which the libelants complain. 

Restât ement of the testimony as to the origin of the fire would be 
of no value. The évidence seems to us conclusive in favor of the 
finding of the District Court that it originated from live coal ashes 
cast overboard. The évidence also sustains the finding of the District 
Court that the act of the fireman in emptying the coal ashes into the 
oil-covered water was négligent, and was the proximate cause of the 
fire. True, he had put water on them, and supposed ail fire had been 
extinguished ; but the danger from a live coal and the disastrous con- 
séquences of fire were so obvious that hardly any précautions would 
hâve been sufficient to justify the act of emptying into the water ashes 
from coal recently burned. Yet we cannot doubt that the fireman in 
good faith believed that he had taken due précaution and that there 
was no danger of fire from the ashes. The élément of recklessness or 
wantonness is therefore entirely absent. 

It is under thèse conditions that the issue arises whether under the 
contract for the work the Raymond Company or the Oil Company, 
as between themselves, should bear the losses of other persons due to 
the fire. In thus stating the issue we hâve designedly left out of view 
the négligence alleged against the Oil Company in having work donc 
which required the use of fire on a pile driver stationed in water which 
it had covered with inflammable oil and gas, for the reasons; (1) 
That this condition was obvious to the Raymond Company when it 
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commenced the work ; and (2) that we think the contract itself imposed 
on the Oil Company liability for damage resulting from the fire, 
though due to the négligence of a servant employed by the Raymond 
Company. 

Viewing the contract in its entirety, we are unable to accept 
the view that the Oil Company, in assuming "any expense incurred 
in connection with accident or damage upon person or property not 
covered by insiirance," meant accident in the sensé of inévitable or 
unavoidable accident, or an unexpected event resulting in loss free of 
the élément of négligence on the part of the servants employed in the 
work. True, the word is sometimes used in that sensé, as in the stai- 
utes of 6 Anne, c. 31, and 14 Geo. Ill, c. 78, relating to exemption 
from communicated fires begun by accident. Filliter v. Phippard, 11 
A. & E. O. B. R. 346; Webb v. Railroad Co., 49 N. Y. 421, 10 Am. 
Rep. 389; Hofifman v. King, 160 N. Y. 618, 55 N. E. 401, 46 L. R. 
A. 672, 73 Am. St. Rep. 715. But thèse statutes had no relation to 
contract. They were enacted to relicve householders from the harsh 
rule of the common law that one in whose house a fire originated 
was liable for the loss of other houses to which the fire was com- 
municated, without respect to négligence or care. Ail that the dé- 
cisions mean is that the statute was not intended to relieve from lia- 
bility for fire arising from négligence. 

The word "accident" does not, in its generally understood meaning, 
entirely exclude négligence. The Suprême Court has approved the 
définition of accidentai as : 

"Hai)ponmg by ehauce ; unexpectetlly tfikini; pUice ; not actording: to tlie 
usiial course of things ; or not as expeeted." Mutual Accident Association v. 
Barry, l.'il [J. S. 100, 9 Sup. Ct. 755, ?.;; I.. Ed. CO. 

This does not exclude the idea of négligence. If one expects dam- 
age to resuit from his act or omission, he passes beyond négligence to 
recklessness. The légal signification of "accident," as now generally 
understood, has been thus well stated: 

"Whatever may be the difticulties in Rivim; a définition of universal appli- 
cation, it may safely be sîàd that in the légal contemplation of an accident 
some violence, casualty, or vis raa.ior is: neccssarily involved ; and the fact 
that the négligence of the person injurcd contril)uted to prodnce tlie result 
will not make it any less an accident. .Speaking generally. but with référence 
to légal liabilities, an accident means any uniutended and unexpected occur- 
rence which produces hurt or loss." 1 C. J. 394. 

It is true as a gênerai rule that no one can rid himself in advance of 
the obligation to use due care imposed by law or assumed by contract. 
So hère the Raymond Company cannot escape its liability to the li- 
belants by referring them to the contract with the Oil Company. But 
the rule does not extend to déniai of the right of one about to under- 
take work requiring the use of fire and dangerous machinery to con- 
tract with an Insurance company, or the other party to the contract 
for the v.'ork, for indemnity against the losses from the négligence of 
its employés. In modem conception such losses are as certain in the 
long run as the expenditures for material, labor, interest on money, In- 
surance, and delay from weather conditions or strikes. Every person 
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who undertakes such work either for himself or as independent con- 
tractor or as a responsible agent estimâtes this factor of cost as an 
item of business risk. In this instance the contract was by the Ray- 
mond Company as agent of the Oil Company to plan and superintend 
the work, to hire and direct the laborers. The Oil Company assumed 
ail other costs and liabilities incurred in the course of the enterprise. 
There is no reason why the factor of liability for accidents should not 
be placed by agreement on the Oil Company 's sida of the contract. 
This assumption of liability by the Oil Company of the items of out- 
lay for accidents due to occasional acts of négligence to be expected 
of the servants employed on the work was no more unreasonable or 
against public policy than the assumption of the other expenses of 
the work which the Raymond Company might see fit to incur. As to 
thèse matters the obligation assumed by the Oil Company was subject 
to the implied duty of the Raymond Company of due effort to keep 
the costs within reasonable bounds, and to use due diligence to obtain 
compétent servants and supervise the work with due care. Intentional 
or reckless disregard of either duty would hâve been ground of re- 
lief to the Oil Company on the ground of breach of the contract. 
But there was no other limitation to the promise of the défendant to 
pay the costs and damages incident to the enterprise. Thèse con- 
clusions are in accord with Westinghouse, Church, Kerr & Co. v. 
Long Island Railroad Co., 160 App. Div. 200, 145 N. Y. Supp. 201, 
affirmed 216 N. Y. 697, 110 N. E. 1051. We find no other case di- 
rectly in point. 

The point is made on the appeal apparently for the first time that 
the obligation assumed by the Oil Company was limited to losses 
from accident not covered by insurance and that there was no évi- 
dence as to the insurance. The question of the burden of proof on 
this subject is of minor importance. This being an admiralty case, 
upon due notice and proper showing, this court will entertain a mo- 
tion by either party made wifhin 20 days for leave to take testimony 
on the subject of insurance before this court or the District Court. 

A formai decree of affirmance will be entered within 20 days, unless 
either party moves for leave to take further testimony on the question 
of insurance. 
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WALL GROCER CO., Limited, v. JOBBERS' OVERALL CO., Ina 

(Circuit Court of Appeals, Fourth Circuit. Jauuary 12, 1920.) 
No. 1742. 

1. Saies <S=52(5)— Evidence lieid ta estabiisli contract for sale of mercliandis©. 

Evidence Jield to establlsh a contract for sale of merchandise, wliicli 
the seller was net justifîed in repudiating aftcr part of tlie order had 
been shipped. 

2. Sales <©=> 176(3)— G round for répudiation cannot be shifted after suit. 

A défendant, wliich refused to complète shipnicnt of an order for 
merchandise on tlie ground that tliere was no acceptance of the contract 
by plaintifï which made It binding, cannot shift its ground after suit 
by clalming that spécifications of goods to be shipped were not furnished 
in time. 

In Error to the District Cotirt of the United States for the Western 
District of Virginia, at Lynchburg; Henry Clay McDowell, Judge. 

Action by the Wall Grocer Company, Limited, against the Job- 
bers' Overall Company, Incorporated. Judgment for défendant, and 
plaintiff brings error. Reversed and remanded, with instructions to 
grant a new trial. 

Léon Goodman, of Lynchburg, Va. (Harper & Goodman, of Lynch- 
burg, Va., on the brief), for plaintiff in error. 

T. G. Hobbs, of Lynchburg, Va., for défendant in error. 

Before PRITCHARD, KNAPP, and WOODS, Circuit Judges. 

KNAPP, Circuit Judge. Plaintiff in error, plaintiff below, a Louisi- 
ana corporation, is a wholesale dealer at Lake Charles, in that state. 
Défendant, a Virginia corporation, is a manufacturer of overalls at 
Lynchburg. Some time in May, 1917, a représentative of défendant, 
one Berry, visited plaintiff's place of business at Lake Charles to 
solicit an order, and had an interview with Mr. Holloman, the secre- 
tary and treasurer of the company. As Mr. Wall, the président, was 
away on a vacation, Holloman declined to purchase a Une of goods 
which they had not before handled. The resuit was that Berry left 
with him a \Vritten contract, with the understanding that the matter 
would be taken up and decided on Wall's return. This contract or 
proposai was for 500 dozen overalls at $11 a dozen, f. o. b. factory, 
"deliveries to December 20th." Under date of June 4th, and again 
on June 14th, Berry wrote Holloman, urging acceptance of the offer, 
and arguing that it would be greatly to plaintiff's advantage. In the 
second letter he said : ''We will give deliveries as late as December 
30th." It does not appear that either of thèse letters was answered. 
On July 27th, def endant's président, Mr. Barrow, sent a letter to plain- 
tiff, which virtually assumed that the latter had accepted the ofïer. 
As Wall was still absent, Holloman returned the letter with a pencil 
notation to the effect that no order had been given. Thereupon Bar- 
row wrote again, on the 3d of August, saying that his previous letter 

S=>For other cases see samo topic & KEY-NUMBBR in ail Key-Numbered Digests & Indexes 
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referred to "the conditional order of 500 dozen entered by us some 
time ago," and adding, after statement of advance in price : 

"If you do not want thèse goods, \ve will be very î-'lad iiuleed to cancel the 
same, and will appreciate instrvictlons as to wliat you désire us to do." 

Then, on the 13th of Aiigust, shortly after Wall's return, he wrote 
défendant the following: 

"Keplying to your letter 3d, we will forward you spécifications for part of 
the contract shortly. ïhen la ter on for the balance." 

That this was regarded and treated by défendant as a full acceptance 
of its offer, and therefore as closing the contract, is évident from the 
acknowledgment promptly sent on the 18th, as follows : 

"We thank you for your letter of the 13th and are pleased to note that 
you will send us spécifications to cover contract of 500 dozen in the near 
future. 

"We would appreciate it very mucli if you would give us this information 
in the next few days, as we are so rushed with business that we might be 
a little delayed if you should send an order for immédiate shipment. 

'■'We certainly eongratulate you on your décision to take thèse goods out, 
as you hâve a profit already of $2.73 on your contract, as our priée to-day on 
No. 040 is $13.75." 

August 30th défendant wrote another letter to plaintifï, naming 
prices and terms for deHvery during the first four months of 1918, 
and soliciting an additional order at those prices. Before this letter 
was received and under date of September Ist, plaintif? acknowledged 
receipt of the August 18th letter, and directed the shipment of 180 
dozen overalls, for which spécifications were given. In response de- 
fendant wrote on the 4th : 

"We are in receipt of your letter of September Ist, and are rushing you 
to-day [describing the goods], applylng same on your contract." 

The balance of the letter is an invitation to plaintiff to purchase 500 
dozen more, at prices stated, "to come out between this date and De- 
cember 30th." 

[1] It cannot be doubted that the foregoing correspondence dis- 
closes a definite and binding contract, as well as its partial perform- 
ance, and we are not persuaded that anything afterwards occurred 
which relieved défendant of its obligation. On the 5th of October, 
replying apparently to some inquiry of plaintiff in regard to freight 
rates to Lake Charles, défendant wrote the desired information, and 
also said: 

"We kindly ask that you send us détail and shipping instructions on the 
balance of your contract." 

The letter closes with another solicitation for an order at $13.75 
per dozen, "for delivery next spring." Plaintiff replied on the 8th 
as follows : 

"Your letter 5th received, and, on account of our taking on overalls late, 
everybody had bought at the cheaper price, and are stocked. So we will not 
ht, able to do mucli until the retailers buy again. It seenis they are an ar- 
ticle that is booked aliead to the reuiiier, which we did not know." 
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Though badly expressed, the apparent intent of this letter was to 
State briefly the plaintiff's reasons for not giving a second order, and 
for not then heing ready to send spécifications for the balance of the 
contract. It will be observed that defendant's letter of the 5th con- 
tains only a request "for détail and shipping instructions," and con- 
veys no intimation that failure to comply promptly, or within ariv 
particular time before the 20th of December (the last day for delivery), 
woiild be claimed by défendant to operate as a release from its en- 
gagement. The reply of the 8th is equally devoid of any indication 
that plaintiff did not regard the contract as in full force, or had 
any idea that défendant desired its abrogation. Indeed, in view of 
the ténor of that reply, the fact that défendant did not renew its re- 
quest, or make any response to the letter, warranted the pïaintiff in 
assuming that défendant assented to a deferred date for sending the 
spécifications. We are quite unable to see that thèse two letters af- 
fected in the least the contract relations of the parties, or furnished 
défendant with any excuse for declining to carry out its agreement. 

ThuS the matter stood without further communication by either 
party until the 6th of December, when plaintiiï wrote the foUowing: 

"We would likc to hiive the shipping tlme extended on the halance of our 
coutract. if agreeaWe to you. If not, advlse lis, and we wlU forward speci- 
fioatious." 

To this défendant replied on the lOth as follows: 

"Your letter of December fith. Owin^' to tlio fact that we did not receive 
confirmation of tlie order placed witli our salesmaii tlie laat of Angust, we 
liave not niade arrangements to complète the entire order. We did shlp 
you 180 dozen several inonths ago, but, not heai-ing from you further, we 
eleared this order from our records .several weeks ago. In fact, \vo hâve 
not heard from you since your letter of August 13th, in which you stated 
that you were unable to fonvard spécifications for any part of the order at 
that tlme." 

Without comment on the strangely erroneous statements in this 
letter, we pass to the following response, sent by plaintiff on the 15th, 
and received on the 18th : 

"We were very much surprlsed to receive your letter of December lOth ; 
you must not hâve looked dosely into the facts. We hold your contract for 
500 dozen, to be taken out by us by December .^Oth. You hâve already 
shipped on this contract 180 dozen, and you may ship us at once 320 dozen 
(assorted sizes) men's blue buckle overalls. Look this up, and you will see 
we are right. l'iease route the shlpmeiit via New Orléans, care Southern 
l'aclflc." 

This direction was repeated by telegram sent and received on the 
18th. Défendant replied the same day, acknowledging receipt of 
plaintiflf's letter and telegram, and in substance refusing to make fur- 
ther shipments for the reason that it had not contracted to do so. It 
did, however, "as a spécial favor," offer to let plaintif! bave the 320 
dozen at $18 a dozen, the price to which its overalls had in the mean- 
time been advanced. Later in December, as appears, and again in 
January following, plaintifï renewed its demand for a performance 
of the contract, and défendant again refused. Thereafter this suit 
was brought. The parties stipulated that the case be tried by the 
court without a juiy, and also stipulated the amount of damages to 
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be awarded, if the court held that plaintiff was entitled to recover. 
The court decided in favor of défendant, on grounds presently to be 
considered, and plaintiff cornes hère on writ of error. 

[2] We hâve already said, and need not repeat, that the corre- 
spondence above set forth, particularly plaintiff's letter of August 13th 
and defendant's reply on the 18th, évidences a mutual agreement by 
which both parties were bound. The learned judge below held that 
this was a conditional agreement, the condition being that plaintiff 
would furnish spécifications within a reasonable time prior to De- 
cember 20th, and that its failure to do so operated to release défend- 
ant from obligation. We are unable to concur in this vievv. In the 
first place, and this of itself seems sufficient, the défendant did not, in 
its letters to plaintiff, assign any such reason for refusing perform- 
ance, nor does its testimony at the trial set up any such défense. On 
the contrary, it has insisted from first to last, as it argues hère, that 
plaintiff never "confirmed the order," and therefore there was never 
a binding contract. Plainly, as we think, défendant cannot now shift 
its ground for the purpose of evading liability. As the Suprême Court 
said in Railway Co. v. McCarthy, 96 U. S. 258, 267 (24 L. Ed. 693) : 

"Where a party gives a reason for his conduct and décision touchlngr any- 
thing Involved In a controversy, lie cannot, after lltlgation has begun, change 
tiis ground and put his conduct upon another and a différent considération. 
He is not permitted tluis to niend his hold. He is estopped from doing it by 
a settled principle of law." 

In this connection it may be noted that defendant's request for 
shipping instructions "on the balance of your contract" is dated the 
5th of October. Yét only seven days later, more than two months be- 
fore the time for delivery would expire, and without notice to plain- 
tiff then or afterwards, défendant placed on what it describes as "the 
conditional order given Berry" the written indorsement, "Canceled 
October 12, 1917." It is impossible to believe that this was donc 
because of the nonreceipt of spécifications which had been asked for 
barely a week before. 

Moreover, as appears to us, the time for sending spécifications prior 
to December 20th was not of the essence of the contract, nor was it 
so regarded by défendant. A few days' notice was ail it needed. The 
overalls in question were standard sizes of a standard article, which 
défendant manufactured in large quantities. It shipped the 180 dozen 
in September, though "rushed with business," on the day the order 
was received ; and, what is more to the point, it made no attempt to 
show on the trial that it did, not hâve the 320 dozen in stock on the 
18th, when the spécifications came, or that it could not hâve shipped 
them as soon thereafter as the 20th. Even if some further time was 
in fact required, as may hâve been the case, the delay in sending in- 
structions would perhaps hâve excused a reasonable delay in shipping 
the goods ; but it did not excuse a répudiation of the contract. Tak- 
ing ail the circumstances into account, we are of opinion that no dé- 
fense to the suit was made out, and therefore plaintiff was entitled 
to recover the stipulated damages. The judgment will be reversed, 
and the cause remanded, with instructions to grant a new trial. 

Reversed. 
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ANDERSON v. UNITED STATES.* 

(Circuit Court of Appeaîs, Eightli Circuit March 9, 1920.) 
No. 5336. 

1. Army and navy <s=:340— Perso ns subject to call constitute part of "military 

forces" within Espionage Act. 

Espionage Act June 15, 1917, § 3 (Comp. St. 1918, Comp. St. Ann. Supp. 
1919, § 10212c), prohibiting atterapts to cause disloyalty. Insubordination, 
mutiny, and refusai of duty in the mlUtary forces of the United States, in- 
cludes in the term "military forces" persons subject to be called Into ac- 
tive service under Sélective Service Act May 18, 1917 (Comp. St. 1918, 
Comp. St. Ann. Supp. 1919, §§ 2044a-2044k), and hence an Indictmeut 
charging that statements vpere made to a person subject to the Sélective 
Service Law was sufllcient. 

[Ed. Note. — For other définitions, see Words and Phrases, Military 
Forces.] 

2. Criminal law <S=»37I (I)— Evidence of similar acts and statements admissible 

to show Intent. 

In a prosecution for attempting to cause disloyalty, etc., in the military 
forces, statements, aud acts similar to and made and done by defendan% 
about the same time as those charged in the indictmeut, are admissible on 
the question of his intent in mailing and dolng those charged. 

3. Army and navy <S=:340— Platform of defendant's party admissible In prosecu- 

tion under Espionage Act. 

Where défendant, charged vs^ith a violation of the Espionage Act, tea- 
tlfied that he was a Socialist and siibscribed to the platform adopted by 
the Socialist party in AprU or May, 1917, and to its gênerai outllne in 
September, 1918, though he Inter changed his mind regardlng its attitude 
towards the war, such platform was admissible in évidence. 

4. Criminal law <S=»I036(8), 1044— Sufficiency of évidence not reviewable, when 

not challenged at trial. 

The sufficiency of the évidence to sustain the verdict is not reviewable, 
when not challenged at the trial by a request for a dlrected verdict or 
in any other way presenting that question for décision. 

5. Criminal law <s=::>l 134(4)— Order denying new trial not reviewable. 

An order denying a motion for a new trial Is not reviewable in a fédéral 
appellate court. 

6. Army and navy €=^40 — Evidence sufficient to support conviction under Espion- 

age Act. 

Evidence held sufficient to support a verdict finding défendant guilty 
of attempting to cause disloyalty, etc., in the military forces in violation 
of Espionage Act, § 3 (Comp. St. 1918, Comp. St. Ann. Supp. 1919, S 10212c). 

7. Criminal law <@=»l 159(5)— Making of statements and intent questions for Jury 

and not reviewable. 

Whether défendant, charged with a violation of Espionage Act, § 3, made 
the statements attributed to hlm by wituesscs, and whether he made them 
with intent to cause disloyalty, etc., in the military forces, were ques- 
tions for the jury, and not reviewable by a fédéral appellate court, where 
there was great contlict in the testimony concemlng them. 

8. Army and navy <@=340— Intent in making disloyal statements a question for the 

jury. 

Statements publlcly and repeatedly made by défendant. In the hearing 
of persons subject to the Sélective Service Act, that the Président vlolated 
the Constitution by draftlng people into the armies and sending them 
to Europe, that he was not only murdering Germans, but the American 
people as well, that the draft law was unconstitutional, and that the 
Président and Senators who voted for It vlolated thelr oaths, were so far 

«=3Foi other cases see same topic & KBY-NUMBER in ail Key-Number«d Dlgests ft Indexes 
♦Certlorarl denled 252 XJ. S. • — , 40 Sup. Ct. 587, 64 L.. K4. — . 
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caloulated to cause insubordination, disloyalty, etc., in tlie military forces, 
as to niake his intent a question for tlie jury. 

In Error to the District Court of the United States for the District 
of South Dakota ; James D. Elliott, Judge. 

Orville Anderson was convicted of an offense, and ''e brings error. 
Aiïîrmed. 

W. G. Rice, of Deadwood, S. D., and Byron S. Payne, of Pierre, 
S. D. (John Sutherland, of Pierre, S. D., on the brief), for plaintiff in 
error. 

E. W. Fiske, U. S. Atty., of Sioux Falls, S. D. (Robert P. Stewart, 
U. S. Atty., of Deadwood, S. D., and George Philip, Asst. U. S. Atty., 
of Rapid City, S. D., on the brief), for the United States. 

Before SANBORN and STONE, Circuit Judges, and MUNGER, 
District Judge. 

SANBORN, Circuit Judge. Mr. Orville Anderson, the défendant 
below and so styled hereafter, was indicted, tried, and convicted of 
willfully attempting to cause disloyalty, insubordination, and refusai 
of duty in the military forces of the United States, to the injury of the 
United States, in violation of section 3 of the Espionage Act of June 
15, 1917 (40 Stat. c. 30, p. 219, Comp. St. 1918, Comp. St. Ann. Supp. 
1919, § 10212c), and was sentenced to imprisonment for the term of 
four years, and to pay a fine of $1,000. He seeks a reversai of this 
judgment on three gênerai grounds: (1) That the court erred in over- 
ruling the demurrer to the indictment ; (2) that it erred in its admission 
in évidence to prove the intent of the défendant in making the state- 
ment charged in the indictment, of évidence of other statements similar 
thereto which witnesses testified he made at about the same time ; and 
(3) that the évidence was insufficient to sustain the verdict. 

[ 1 ] The first count of the indictment on which alone the verdict and 
judgment rest charges that at a place specified in South Dakota, on or 
about the Ist day of August, 19i7, the défendant willfully caused and 
attempted to cause disloyalty, insubordination, mutiny, and refusai of 
duty in the military forces of the United States to the injury of the 
United States in that he publicly stated to George Rundal, a person 
subject to the provisions of the Sélective Service Law of the United 
States, and to John C. O'Riley, and to other persons, in words and sub- 
stance, that is to say: 

"Président Wilson is a murderer in the first degree. He is murdering, not 
only tlie Germans, but Jiis own people, tlie American people, as well, and lie is 
violating the Constitution of the Ûuited States by drafting inen and sendlng 
theni to flgîit in Europe." 

The objections to the indictment are that it contains no allégation or 
showing that the public statement which the défendant was alleged to 
hâve made "was uttered in the présence of any one who was a member 
of the military forces of the United States," or "at such a time and 
place, or under such circumstances, so that it would be calculated to 
reach any one in the military or naval forces of the United States." 
Thèse objections rest on the contention of defendant's counsel that 
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the term "military forces" in the Espionage Act of June 15, 1917, in- 
cludes only those persons subject to superior authority in an organized 
force, and excludes those not in such an organized force although they 
had been designated by the act of May 18, 1917, the Sélective Act 
(Comp. St. 1918, Comp. St. Supp. 1919, § 2044b), and were subject to 
be called into the active service. But since counsel for the défendant 
prepared their brief the Suprême Court bas decided that this view is 
incorrect and that the term "mihtary forces" in that act includes ail per- 
sons designated by the act of May 18, 1917 (Comp. St. 1918, Comp. St. 
Supp. 1919, §§ 2044a-2044k), and subject to be called into active serv- 
ice under it. Debs v. United States, 249 U. S. 211, 216, 217, 39 Sup. 
Ct. 252, 63 L. Ed. 566. As the indictment expressly charged that the 
défendant publicly made the statement it sets forth to George Rundal, 
a person subject to the provisions of the Sélective Service Law of the 
United States, the demurrer to the. indictment was rightly overruled. 

Seebach v. United States, 262 Fed. 885, C. C. A. (8th Circuit, 

iiled November 15, 1919). 

[2] There is no longer any doubt that whcre, as in this case, the in- 
tent of the défendant in making the statements or doing the acts charg- 
ed is material, statements and acts similar to and made and donc by 
him about the same time as those charged in the indictment are ad- 
missible in évidence to illustrate and prove his intent in making and 
doing the latter. The évidence of the defendant's statements and 
acts introduced to show his intent, and the objections of the défendant 
thereto, bave been read and thoughtfuUy considered, but no error bas 
been found in the admission of any of this évidence. 

[3] It is contended that there was error in the admission in évidence 
of the platf orm and program adopted by the Socialist party at St. Louis 
în April or May, 1917. But the défendant testified that he was a vSo- 
cialist, that he subscribed to the planks of that platform when it was 
adopted, and to the gênerai outline of it in September, 1918, thougli 
later he changed his mind regarding the attitude of the platform to- 
wards the war. In view of this testimony, there was no error in the 
ruling of the court below admitting the Socialist jjlatform in évidence. 
It was the same platform whose admission in évidence was sustained 
by the Suprême Court in Debs v. United States, 249 U. S. 211, 215, 
216, 39 Sup. Ct. 252, 63 L. Ed. 566. 

[4, 5] The sufficiency of the évidence to sustain the verdict was 
not challenged at the trial by a request or motion to direct a verdict 
for the défendant, or in any other way which présents that question 
for décision in a national appellate court, by proper request, motion, 
and exception, but counsel argue it on the exception to an order deny- 
ing a motion for a new trial. Such an order, however, is not review- 
able in a fédéral appellate court. 

[6-8] Nevertheless, that no injustice may be donc the défendant, 
the évidence in the record of the trial in this case has been thoroughly 
examined and considered. It contains the testimony of George Rundal 
that on or about the Ist day of August, 1917, at a dance at Fairchild's 
place, in Haakon county, S. D., the défendant was talking, and the 
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witness heard him say in substance that Président Wilson violated the 
Constitution of the United States by drafting people into the armies 
and sending them to Europe, and that by doing that he was net only 
murdering the Germans, but niurdering the American people as well. 
Rundal also testified that at that time he was 27 years of âge, that he 
Was registered under the draf t law, and that he had since gone to Camp 
Funston. The record of the trial contains the testimony of John C. 
O'Riley to the same effect. He also testified that the défendant was 
calking in a middling loud voice, not addressing any one in particular, 
but that what was said was in the présence of the crowd which was 
there. S'everal other witnesses testified that at other times and places 
in the summer of 1917 the défendant frequently repeated statements 
of this nature. Lee Brooks, a witness for the government, testified that 
about the Ist of October the défendant said to him that the draft law 
was unconstitutional and that the Président and Senators who voted 
for it violated their oaths, and that in response to a question by the 
witness as to what he would think if a young fellow who was going to 
volunteer his services to the government and heard him make this talk 
should conclude that he knew what he was talking about and that talk 
should keep him from enlisting, and the défendant answered, "I would 
think, then, that my side of the argument had won, and I had accom- 
plished what I started out to do." On the other hand, the défendant 
testified that he never made the statements charged in the indictment, 
that he never made any such statements as that the Président was a 
murderer, that he never had any intent to cause disloyalty, insubordi- 
nation, or other lawless acts in the mihtary forces of the United States, 
and he denied other testimony against him or explained the sayings he 
. admitted so as to render them harmless, except that he admitted that 
he had thought and argued that the drafting of citizens to send them to 
Europe to fight was unconstitutional and that he had subscribed to the 
Socialist platform. 

The questions whether or not he made the statements attributed to 
him by the witnesses, and whether or not he made them with the intent 
charged are not, in view of the conflict in the testimony, for this court. 
They were for the jury, and the jury has decided them against the de- 
fendant, and they would not be in any event reviewable by this or any 
fédéral appellate court in view of the great conflict in the testimony 
concerning them. The only question this court could or can décide 
hère is: Was there any substantial évidence in support of the finding 
of the jury? And the review of the testimony in this case has demon- 
strated the fact that that question must hâve been answered in the 
affirmative in any event. There was substantial évidence that the de- 
fendant made the statements charged in the indictment, not only in 
private casual conversations, but openly, publicly, and repeatedly, that 
he made them to and in the hearing of members of the military forces 
of the United States, that he publicly and repeatedly advocated the 
views he expressed, and there can be no doubt that, if he did make 
the statements to which the witnesses testified, they were so far cal- 
culated to cause insubordination, disloyalty, etc., in the military forces 



BRADLEY V. UNITED STATES 79 

(264 F.) 

of the United States that his intent in making tliem was a question 
not for the court but for the jury. 

The judgment below must therefore be affirmed; and it is so or- 
dered. 



BRADLEY v. UNITED STATES. 

(Circuit Court o£ Appeals, Fifth Circuit. March 18, 1920.) 

No. 3393. 

J. Druggists <©=>! (—Construction of label a question for the court, but falsity and 
Intent for the jury. 

In a suit to condemn minerai water sliipppd in Interstate commerce 
under a label stating that it was recommended in tlie treatment of cer- 
tain diseases, whether this was a représentation that the water had a 
curative or tliorapeutic quality was a question for the court, but the 
falsity of such représentation and the Intent of the claimant were ques- 
tions for the jury. 

2. Druggists <s==3l I— Label of minerai water open to construction as claiming cura- 

tive or therapeutic quality. 

A label on minerai water shipped in Interstate commerce, stating that 
it was recommended in the treatment of certain diseases, and containing 
directions for its use, was susceptible of the construction that it meant 
that the use of the water in the treatment of such diseases would efliect 
a cure or alleviation. 

3. Druggists (@=>l I— Claimant not entitled to deny that misbranded minerai water 

Is a drug. 

Wliere claimant shipped minerai water in Interstate commerce under 
a label represonting that it possessed curative or alleviative quallties, 
he could not deny that it was a drug, within ihe moaning of Food and 
Drugs Act, § 8, subd. 3 (Conip. St. § 8724), as to tlie misbranding of drugs. 

4. Druggists <s=>l I— Evidence made question for jury as to falsity of label and 

fraudulent intent. 

In a suit to condemn minerai water, évidence tending to show Its 
shipment in Interstate commerce under a label stating that it was rec- 
ommended for certain diseases, an analysls of tlie water and the absence 
of any médicinal ingrédients liaving curative or alleviative properties 
in the treatment of such diseases, and the claimant's position respecting 
the article made a question for the .iury as to wiiether the claims on tlie 
label were true, and, if false, whether they were made kuowingly and 
fraudulently. 

5. Appeal and error (©=977(1)— New trial iS=>6 — Refusai of grant of new trial 

is discretionary, and not reviewable. 

Tlie refusai or granting of a motion for a new trial is in the sound 
discrétion of the trial judge, and cannot be reviewed on writ of error 
or appeal. 

Appeal from the District Court of the United States, for the West- 
ern District of Louisiana ; George W. Jack, Judge. 

Libel by the United States against 275 Cases of Minerai Water; 
C. h- Bradley, claimant. From a decree in favor of the United States, 
the claimant appeals. Affirmed. 

Frank J. Looney, J. M. Foster, and W. A. Wilkinson, ail of Shreve- 
port, La., for appellant. 

Joseph Moore, U. S. Atty., of Shreveport, La. 

®=»For otber cases see saine toplc & KEY-NUMBER in ail Key-Numbered Dlgesta Si Indexes 
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Before WALKER, Circuit Judge, and GRUBB and CALL, Dis- 
trict Judges. 

CAIvL, District Judge. Libel was filed in the United States District 
Court for the Western District of Louisiana against 275 cases of min- 
erai water, praying for confiscation and condemnation of same for 
having been shipped in interstate commerce in violation of the Food 
and Drugs Act (Comp. St. §§ 8717-8728). 

The libel, after alleging the shipment of the cases of minerai water 
in interstate commerce and the présence of the same within the juris- 
diction of the court, allèges that the. same were misbranded in the 
following respects : 

"That the following statements regarding the therapeutlc or curative ef- 
fects thereof, appeariiis on the label aforesaid, to wit: 'Robinson SfiiJng.s 
Water. Springs at Pocahontas, Miss. Recommended in the treatment of 
Bright's Disease, Diabètes, Dropsy, Cystitis, Goût, Eheumatism, Indigestion, 
Kidney and Bladder troubles. Directions: « * * Robinson Springs and 
Sanitarium Co., l'oc-ahontas. Miss.'— were false and fraudulent, in that the 
same were applied to said articles knowingly and in a reckless and wanton 
disregard of their trnth or falsity, so as to represent falsely and fraudn- 
lently to the purchaser thereof, and create in the minds of purchasers thereof, 
the impression iind belief that it was in whole or in part composed of or 
contalned ingrédients or médical agents, effective, among other thlngs, as 
a remedy for Bright's disease, diabètes, dropsy, cystitis, goût, rheumatism, 
indigestion, kidney and bladder troubles, when in truth and in fact said ar- 
ticle was not In whole or in part composed of and did not contain ingrédients, 
nor a conibination of ingrédients, capable of producing the therapeutlc ef- 
fects claimed on the labels, and therefore not effective as a treatment for 
■said above-mentioned aliments." 

C. L. Bradley put in a claim to the water seized by the marshal, 
and excepted to the libel : 

(1) ïhat the label does not disclose that the waters contained in the 
bottles are misbranded, because the label does, not claim that the waters 
contain any ingrédients or substance for the cure of any human aliment. 

(2) ïhe label described in the libel does not prétend that the waters con- 
tain médical agents effective as a remedy for human disease. 

(3) That the labels set out in the libel do not amount in law to a misbrand- 
ing. 

An answer was also filed admitting the shipment in interstate com- 
merce, and the labels as set out in the libel, and were intended for 
sale as a minerai water recommended to be freely used in the treat- 
ment of certain diseases, and that the same were in the jurisdiction 
of the court, but dénies that they were misbranded, or that the brand 
was false or fraudulent. The answer then proceeds to allège that 
before putting the waters upon sale he had the same thoroughly tested, 
and was advised by reputable physicians that the use of said waters 
was bénéficiai in the treatment of certain kidney troubles mentioned 
in the label; that the water was sold under a guaranty that those not 
satisfied with the resuit of the use of the water might bave their 
money back; that said label had been submitted to the proper board 
in Washington, and it expressed itself as having no objection to same; 
that the labeling was in good faith, and not in any attempt to perpe- 
trate a fraud upon the public. 
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The exceptions were overruled, and the cause went to trial before 
a jury. After the government case was in, the claimant moved for an 
instructed verdict. This motion was renewed at the close of the en- 
tire évidence. Each of said motions were refused, and the jury re- 
turned a verdict in favor of the government, upon which a judgment 
Avas entered condemning said water. The errors assigned are as fol- 
lows : 

(1) The court erred in failliiff to sustain exceptions to tlie lll)el. 

(2) Tlie court erred in refusing to instruet the jury to fiud a verdict for 
claimant. 

(.S) The court erred in refusins tlie charge that the lahel on the bottles 
of water dld not vlolate the act of Congress, in that the said label niade no 
statement regarding the therapeutle (jr eurative effect of said waters. 

(4) The court erred in refusing to grant a new trial. 

[1] The fîrst and third assignments raise the same question of law : 
Does the label as set out in the libel bear the interprétation sought to 
be placed on it by the government ; i. e., that the words, "Recommend- 
ed in the treatment of" the diseases named, properly construed, mean 
that the said water had a eurative or therapeutic quality? If the court 
could say that they did not hâve this meaning, then it should hâve 
sustained the exceptions and given the charge asked. If it could not, 
then no error was committed in overruling the exception and refusing 
to give the charge. The construction of the language used in the 
label was in the first instance for the court ; the falsity or truth and 
the intent of the claimant Vi'ere for the jury to find from the testimony 
before it. 

[2] It seems to us that words, "Recommended in the treatment 
of Bright's disease," etc., "Directions * * * " — could only mean 
that the use of the water in the treatment of the diseases. named would 
eflfect a cure or alleviation of such diseases ; otherwise, why recom- 
mend it? Unless this means that the water did contain éléments or 
ingrédients which would alleviate or cure the diseases named, when 
taken according to the directions thereon contained, it was a waste of 
printer's ink. Would not any one sufïering from any one of the dis- 
eases named understand that by the taking of the water his aliment 
would be alleviated or cured by reason of the ingrédients contained in 
the water? It seems to us that he would. Treatment would only be 
taken with a view to alleviation or cure, and a water possessing élé- 
ments or ingrédients favorable to that end only would be recom- 
mended. 

We think this label clearly susceptible of this construction, and 
that no error was committed, either in overruling the exception or 
refusing the charge. 

[3] The contention is made that the water condemned in this case 
is not a drug, within the meaning as used in the act. To confine the 
meaning of the word "drugs," as used in the third subdivision of 
section 8, to any définition of "drug" found in dictionaries or pharma- 
copœias, would in our judgment be entirely too narrow. As Justice 
Hughes says, in Seven Cases v. U. S., 239 U. S. 517, 36 Sup. Ct. 193, 
60 L. Ed. 411, T. R. A. 1916D, 164, "That false and fraudttlent rep- 
204 F.— 6 
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resentations may be made with respect to the curative affect of sub- 
stances is obvious," and when so made of water it seems to us it would 
be trffling to say that water ordinarily is not a drug in the true mean- 
ing of the word, and therefore does not fall within the condemnation 
of the third subdivision of section 8 of the act. If the allégations 
of the libel are true, the claimant bas put the substance, water, in In- 
terstate commerce with the recommendation that it possesses certain 
éléments or ingrédients which are curative, or at least alleviative, for 
liie diseases named in the label. He will not be heard now to say the 
substance recommended is water, and not a drug. Such a construction 
would nuUify the act of Congress. 

[4] After the government had closed its case the claimant moved 
for an instructed verdict, which motion was denied, and this action 
of the court is assigned as error in the third assignment. The évi- 
dence produced on behalf of the government tènded to show the ship- 
ment of the water in Interstate commerce, the wording of the label 
as set out in the libel, the analysis of the water and absence therein of 
any médicinal ingrédients possessing curative or alleviative properties 
in the treatment of the diseases named in the label, and the position 
of the claimant in respect to the article. 

Under that condition of the proof, it seems to us clear that the trial 
judge would hâve had no riglit to withdraw from the jury the dé- 
termination of the two main questions at issue, namely, whether the 
claims made in the label were true, and, if not true, whether they 
were made knowingly and fraudulently. The judge is only justified 
in withdrawing a case from the jury when the testimony is such 
that no reasonable construction of it would justify a verdict for the 
plaintiff. "The case should not hâve been withdrawn from the jury, 
unless the conclusion followed, as matter of law, that no recovery 
could be had upon any view which could be properly taken of the 
facts the évidence tended to establish." Texas & Pacific Railway Co. 
V. Cox, 145 U. S. 606, 12 Sup. Ct. 909, 36 L. Ed. 829. After a fuU 
review of the testimony for the government, we cannot say the testi- 
mony is of this character. The jury would bave been justified in find- 
ing from this testimony, unexplained or uncontradicted, the falsity 
of the label and the fraudulent intent of the claimant in putting forth 
the claims made therein. 

The motion for an instructed verdict was renewed at the close of 
the testimony in the entire case, and denied by the court. The testi- 
mony in its then condition made an issue of fact upon conflicting testi- 
mony, which could only be decided by the jury in the case, 

[5] The last error assigned is the refusai of the court to grant the 
motion for a new trial. The refusai or granting of a motion for a 
new trial is in the sound discrétion of the trial judge, and cannot be 
reviewed upon writ of error or appeal. Mattox v. U. S., 146 U. S. 
140, 13 Sup. Ct. 50, 36 L. Ed. 917. The case was submitted to the 
jury by the trial judge in a full and clear-cut charge defining the is- 
sues, and the jury found against the claimant. 

We find no réversible error in the record» and therefore the judg- 
ment of the trial court is affirmed. 
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FIRST NAT. BANK OF ROME, GA., v. FIRST NAT. BANK OF JASPER, FLA. 

(Circuit Court of Appeals, Fiftli Circuit. Marcli 10, 1020.) 
No. 3430. 

1. Process ®=>86— Constructive service against nonresident only good as to rights 

in res. 

Constructive service can only bring nonresidents witlùn the jurisdie- 
tion of a court, wliere there is a res in tlie control of tlie court, and then 
only for the sole purpose of adjudicating his rights, if any, to the res. 

2. Judgment (g=5l7(3)— Proceeds of discounted note not a res, justifying a judg- 

ment against nonresident on constructive service. 

Where a buyer of stock discounted his note at a bank and paid the 
proceeds to the seller, who deposited them in the bank and received a 
eertiflcate of deposit, and the proceeds of the note never became a spécial 
deposit, but were mingled indiscrimiuately with the bank's money, such 
proceeds did not constitute a res within the control of the court, con- 
ferring jurisdiction to render a decree ou constructive service against 
the nonresident holder of the certificate of deposit. 

3. Appearance ©=39(8)— Appeal from order refusing to quash service not gênerai 

appearance. 

In the absence of an authoritative décision by the state court, the rule 
in Florida that an appeal from a final decree on the ground, aniong others, 
of insufficiency of the service is an appearance bringing the appellant 
rightfully Into court, will not be exteuded to an appeal from an order 
refusing to quash the service, as the statute, as construed by the state 
court, authorizes such an appeal, and it is to be implied that some benefit 
may be derived from the appeal. 

4. Judgment <©=37I4(2)— Decree held to adjiidge only rights in a supposed fund, 

and not to bar action on certificate of deposit. 

Where a buyer of stock discounted his note at a bank and paid the 
proceeds to the seller, who deposited them in exchange for a certificate 
of deposit, a decree in a suit by the buyer against the seller, the bank, 
and a nonresident bank owning the certificate of deposit held, in view 
of the décision of the state Suprême Court construiug the bill, to adjudge 
only the rights of nonresidents in a supposed fund in the bank issuing 
the certificate, and hence not to constitute a défense to an action on the 
certificate, even if the court had jurisdiction over the nonresident bank. 

5. Banks and banl<ing (S=:3l52 — Banl< is personally liable on certificate of deposit. 

A certificate of deposit, executed by a bank, is in légal effect a duebill, 
and imports personal liability of the maker. 

In Error to the District Court of the United States for the South- 
ern District of Florida ; Rhydon M. Call, Judge. 

Action by the First National Bank of Rome, Ga., against the First 
National Bank of Jasper, Fia. Judgment for défendant, and plain- 
tifï brings error. Reversed and remanded. 

W. E. Kay, J. 1-,. Doggett, and Henry C. Clark, ail of Jacksonville, 
Fia., and L,. A. Dean and J. E. Dean, both of Rome, Ga., for plaintiff 
in error. 

Hilton S. Hampton and S. S. Sandford, both of Tampa, Fia., for 
défendant in error. 

Before WALKER, Circuit Judge, and GRUBB and JACK, District 
Judges. 

®:»For otber cases see same toplc & KEY-NUMBER in ail Key-Numbered Dlgests & Indexes 
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GRUBB, District Judge. This was a suit in the District Court upon 
a certificate of deposit brought by plaintiff in error as plaintiff against 
the défendant in error as défendant. Judgment for the défendant 
was based upon a plea that set up as a bar to the suit a decree oî 
the circuit court of Hamilton county, Fia., in which one Corbett was 
plaintiff and the parties to the présent suit and others vvere défend- 
ants. The sufficiency of the plea as a bar to the présent suit dépends 
upon (1) its validity and (2) its effect. 

[1,2] 1. First, as to its validity as against the plaintiff in this suit: 
At the time the Florida suit was brought, the présent plaintiff was 
a nonresident of Florida, and was served by publication under a stat- 
ute of Florida permitting such service. The sufficiency of the con- 
structive service was assailed by a motion of the then défendant to 
set aside or quash the service, which was overruled by the circuit 
court. From the order overruling the motion an interlocutory ap- 
peal was taken to the Suprême Court of Florida, which affirmed the 
order of the circuit court for reasons hereafter stated. 66 Fia. 438, 
63 South. 833. It is settled that constructive service can only bring 
nonresidents within the jurisdiction of a court where there is a res 
in the control of the court in which the nonresident has an interest, 
and then only for the sole purpose of adjudicating his rights, if any, 
to the res. Pennoyer v. Neff, 95 U. S. 714, 24 L- Ed. 565. This is 
the extent of the jurisdiction of a court to proceed upon substituted 
service, in the absence of personal service or appearance. At the 
foundation of this limited jurisdiction, based upon substituted service, 
is the control of a res by the court asserting it. If there is no such 
res, the court acquires no jurisdiction for any purpose over the per- 
son of a nonresident, upon constructive service. 

The circuit court of Hamilton county. Fia., proceeded to final de- 
cree in the case of Corbett v. First National Bank of Jasper and others 
upon the theory that there was a res, in which the nonresidents were 
interested, in the control of that court, and the Suprême Court of 
Florida on appeal took the same view, and sustained the construc- 
tive service upon the nonresidents upon that idea. The supposed res 
was the proceeds of a note which the plaintiff, Corbett, had discount- 
ed at the Jasper Bank, for the purpose of paying for shares of tlie 
capital stock of the Rome Insurance Company, which he claimed to 
hâve heen induced by fraud to purchase. The proceeds of the note 
were paid to the trustée for the insurance company, and immediately 
deposited by him in the Jasper Bank, which issued its certificate of 
deposit therefor to the said trustée. The présent suit is brought by 
the holder of the certificate of deposit. It is upon the theory that the 
proceeds of the note, so deposited in the Jasper Bank, created a 
spécifie fuild in that bank, control of which could be and was acquired 
by the Hamilton county circuit court by order of that court restrain- 
ing its disposition, and thereby impounding it, that the two Florida 
courts acted. The correctness of the theory is essential to the juris- 
diction of the Florida circuit court, for if there was no fund there 
could be no jurisdiction acquired by substituted service. 

The proceeds of Corbett's note, when discounted, were paid to him 
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by the Jasj^er Bank ; and hy him to the trustée for the insurance Com- 
pany, which deposited them in the Jasper Bank, taking the bank's 
obhgation therefor in the form of its certificate of deposit. Un- 
doubtedly the transaction was accomplished by bookkeeping entries, 
no money passing. In any event, the proceeds of Corbett's note never 
became a spécial deposit or fund, but were mingled with the Jasper 
Bank's moneys indiscriminately when deposited, and tlie bank's gên- 
erai obligation substituted for the actual money. The certificate of 
deposit evidenced no particular fund or money, but the obligation of 
the bank to repay in like amount as deposited out of any of its as- 
sets. There being no res in the control of the circuit court of Hamil- 
ton county, jurisdiction was not conferred on that court over the non- 
residents by substituted or constructive service. After the Suprême 
Court of Florida affirmed the appeal from the interlocutory order 
of the circuit court, sustaining the service, the nonresidents made no 
further appearance or answer, and the final decree, as to them, was 
one by default. 

[3] It is contended by défendant in error that the efifect of ap- 
pealing from the interlocutory order by the plaintifl^ in error (défend- 
ant in the Corbett suit) was a gênerai appearance on its part in that 
case, and conferred jurisdiction over its person on the circuit court on 
the remand of the case. The rule in Florida, difïering from that 
which obtains in the fédéral courts, is to the effect that an appellant, 
though objecting to the sufiiciency of service successfully, is con- 
sidered in court upon the return of the case to the lower court. Con- 
ceding that this court will foUow the rule of décision in the state 
court, in passing upon a judgment in that court, we think the Florida 
rule did not apply in the Corbett Case. The question of its applicahil- 
ity was suggested, but not decided, by the Suprême Court of Florida 
in its opinion in that case, because the appellee asked that the appeal 
be decided on another ground. The Suprême Court held that — 

"If the statute be followod, there Is no rlslit in the nonrosident to quash 
this notice [t).y pni)lication] ; lie lias his rieht, if not waived, to ob,1ect sliould 
the court thereafter commit an error agalnst liira." 

The order of the circuit court was for that reason affirmed, ap- 
parently leaving the sufficiency and efl^ect of the substituted service 
to be determined by the character of relief awarded against the non- 
residents upon final decree. The appeal was from an interlocutory 
order of the circuit court, which afïected only the question of service. 
It was not an appeal from a final decree, upon which the insufficiency 
of service was assigned, with other error, as in the cases cited sup- 
porting the Florida rule. The Florida statute allowing appeals from 
interlocutory orders was held by its Suprême Court in the Corbett 
Case to cover an order afifecting service only. No other question 
than the rightful présence of the nonresidents in the circuit court by 
virtue of the substituted service was presented hy the appeal. 

If the rule contended for applies to such an interlocutory appeal, 
then the Florida Législature and its Suprême Court did a futile thing 
in providing a method of appealing from an order of the circuit court 
sustaining service, where the taking of the appeal itself by the party 
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complaining of service alone puts the party in court as effectually as 
if properly served, and renders the appeal ineffectuai for any purpose. 
We are not prepared to extend the rule in Florida as to the effect as 
an appearance of the taking of an appeal from a final decree, upon 
which error based on the insufficiency of service was relied upon, 
with others, to an appeal from an interlocutory order, which involved 
only the question as to whether the appellant was rightfully in court, 
as in the Corbett Case. 

Conceding that there is no authority in the practice of Florida for 
spécial appeals, an appeal from an interlocutory order, questioning 
the sufficiency of service only, is authorized, and from this it is to be 
implied that an appellant is to dérive some benefit from the appeal, 
which he could not do if the taking of the appeal constituted a gênerai 
appearance on his part. It is not reasonably supposable that it was 
intended that the taking, as allowed by the statute, of an appeal from 
such an order as the one in question, should hâve the effect of de- 
priving the appellant of the sole benefit sought to be obtained, or oh- 
tainable, by a resort to the remedy given. In the absence of author- 
ity from the Florida Suprême Court, applying the gênerai rule to the 
case of such an interlocutory appeal, common sensé requires us to 
décline to make the application. This contention is made by défend- 
ant in error, though tliere was a stipulation in the state court case, 
that the supersedeas should not constitute a gênerai appearance. 

[4] 2. Aside from the question of jurisdiction acquired by service 
or appearance or both, and the validity of the decree as dépendent 
thereon, is the question of the légal effect of the final decree rendered 
in the Corbett Case. We think that the décision of this case may be 
made to dépend upon the effect to be given the decree of the Florida 
circuit court, as a défense to this suit. It is set up as a défense to a 
suit by the plaintiff in error to enforce a personal liability against the 
défendant in error upon a certificate of deposit. If the Florida decree 
was rendered with jurisdiction over the person of the plaintiff in error, 
and if its effect was to adjudicate that the défendant in error was 
not liable to plaintiff' in error in a personal action upon the certificate 
of deposit, it would présent a complète défense to the présent suit. 
If either proposition fails of establishment, it présents no défense. 
We do not think that the Florida decree adjudicated the nonliability 
of the défendant in error to a personal judgment in favor of a holder 
of the certificate of deposit. The Suprême Court of Florida, in the 
opinion in the case of Rome Ins. Co. v. Corbett, 66 Fia. 438, 63 South. 
833 (based on this same transaction), said of the bill in that case : 

"The bill confines its prayer to an adjudication of tlie fund souglit to be 
impounded, and does not pray for a gênerai personal decree against tbese 
nonresidents, and we are not to assume upon the face of the bill that the 
circuit court will enter an unauthorized decree, and we hâve not before us 
any such question of jurisdiction as was involved in the case of Pennoyer v. 
Neff, 95 U. S. 714 [24 L. Ed. 565]. * • * We are not to be understood as 
holding that the court might not quash a service by publication, if the bill 
upon Its face showed that it was clearly a common-law cause of action, and 
that the resort to the equity side of the court was a mère subterfuge." 
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The Suprême Court of Florida construed the bill as asking relief 
only out of a fund supposed to be in the Jasper Bank, and held that 
that was the only character of relief that was grantable as against 
the nonresident défendants upon constructive service. The court said 
that it contained no prayer for a gênerai personal decree, and that 
such a decree would be unauthorized and in conflict with the doctrine 
of Pennoyer v. Nefif. This was a direction to the lower court to re- 
strict whatever decree it might render against nonresidents upon con- 
structive service to an adjudication of their rights in the fund, which 
was supposed to be in the possess'on of the défendant in error, the 
Jasper Bank. The Suprême Court reserved "his right, if not waiv- 
ed, to object, should the court thereafter commit an error against him." 
The fact that there was no such fund in existence, and that only the 
Personal liability of the défendant in error on the certificate of deposit 
was in question, is immaterial. The circuit court of Hamilton coun- 
ty and the Suprême Court of Florida both entertained the view that 
the proceeds of the notes discounted, when deposited in the Jasper 
Bank to the crédit of the trustée of the Rome Insurance Company, 
created a fund, which was evidenced by the certificate of deposit, and 
which conferred jurisdiction on the circuit court over the nonresi- 
dents, but only to the extent of their interest in the supposed fund. 

It wiU he presumed that the subséquent final decree of the Hamil- 
ton county circuit court was restricted as directed by the Suprême 
Court. A référence to its terms makes this certain. It adjudged the 
agreement between Corbett and the Rome Insurance Company and its 
trustée for the sale of its capital stock void and of no effect ; that the 
proceeds of the note of Corbett, covered by the certificate of deposit, 
be impressed with a trust in favor of Corbett, and be decreed to be- 
long to him ; that the trustée for the Rome Insurance Company be 
adjudged to hâve no interest in the proceeds of the note, and that 
défendant in error be required to pay such proceeds to Corbett, and 
enjoined from paying them to the trustée, or any one for it; that the 
certificate of deposit, in so far as it covers and includes the proceeds 
derived from the said note, be decreed void and of no effect. It is 
clear that the decree adjudged only the rights of the nonresidents in 
and to the supposed fund in the Jasper Bank, and did nol attempt to 
adjudge that the Jasper Bank was not personally liahle to the non- 
resident holders of the certificates of deposit. Under the doctrine of 
Pennoyer v. Neff, recognized and referred to in the opinion of the 
Suprême Court of Florida, it could not hâve donc so. The decree 
went as far as it could go, in denying the nonresidents the right to 
participate in the supposed, but actually nonexistent, fund in the Jas- 
per Bank. 

[5] The défendant in error set up the decree as a défense to a 
common-law action brought by a nonresident holder of the certificate 
of deposit against the Jasper Bank, seeking to subject it to a judg- 
ment upon the theory of its personal liability by reason of its having 
executed the certificate of deposit, which was in légal effect a due- 
bill and imported the personal liability of the maker, as much as 
would a promissory note. A decree which had the sole effect of ad- 
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judging that the plaintiff had no rights in a spécial fund, wliether 
existent or not, could not bar the right of the plaintiff to try ont in 
the common-law action the personal liability of the bank that issued 
the certificate. If the Jasper Bank was personally liable to the holder 
of the certificate, the holder was entitled to pursue it to judgment and 
collect the judgment eut of its assets, other than the fund. The de- 
cree was therefore no défense to the action, and this would resuit, 
even though the Hamilton county circuit court had obtained juris- 
diction, hy service or appearance, to render a personal decree against 
the nonresident, since the decree actually rendered, and hère inter- 
posed as a défense, is not such a decree. 

We think the decree presented no défense to the action (1) because 
the Florida court had no jurisdiction to render it as to the nonresi- 
dents ; and (2) because it did not purport to détermine the personal 
liability of the défendant in error to the plaintiff in error on the cer- 
tificate of deposit. The decree is reversed, and the cause remanded 
for further proceedings in conformity to this opinion. 

Reversed. 

JACK, District Judge. On the ground that the circuit court of 
Hamilton county. Fia., was without jurisdiction in the Corbett Case, 
I concur in the decree. 
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OF ROME V. SAME. STATE BANK OF ROME, GA., v. 

FIRST NAT. BANK OF JASPER, FLA. 

(Circuit Court of Appeals, Fifth Circuit. March 10, 1920.) 

Nos. 3431-3433. 

In Error to the District Court of the United States for tlie Southern Dis- 
trict of Florida; Rhydon M. Call, .ludge. 

Tliree actions by the First National Bank of Rome, Ga., and by the State 
Banli of Rome, against the Bank of Jasper, and by the State Bank of 
Rome, Ga., against the First National Bank of Jasper, Fia. Judgment for 
défendant in each case, and plaintiff brings error. Reversed. 

W. E. Kay, J. L. Doggett, and Henry C. Clark, ail of Jacksonville, Fia., 
and L. A. Dean and J. E. Dean, both of Rome, Ga., for i)laintiffs in error. 

Hilton S. Hampton and S. S. Saudford, both of Tampa, Fia., and F. P. 
Fleming, of Jacksonville, Fia., for défendants in error. 

Before WADKBR, Circuit Judge, and GRUBB and JACIC, District Judges. 

PER CURIAM. The questions presented in thèse cases are substantlally 
the same as those ruled on in the case of First National Bank of Rome, Ga., 

V. First National Bank of Jasper, Fia., 204 Fed. 83, 0. C. A. , Circuit 

Court of Appeals, Fifth Circuit, présent term. For reasons stated in the 
opinion rendered In the Just clted case, the judgment In each of the above 
numbered and entitled cases is reversed. 
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MAPLE V. UNION PAC. R. CO. 

(Circuit Court of Appeals, lOiglith Circuit. March 5, 1920.) 
Xo. 5186. 

1. Appeal and error <S='338(2)— Time for appeal not shortened by later statute 

referring to Suprême Court. 

Tlie proviso to Act Mardi 3, 1S91, § 11 (Comp. St. § 1647), allowinf; six 
inontlis for writ of error to the Circuit Courts of Appeals, that in cases "in 
wbich a lesser tinie is now by lavv limltcd" sucti limits sliall apply, does 
not mnke app!ical)lG, to a writ of error to tlie ('ircuit Court of Appeals, 
Act Sept, (i, 1916, S 6 (Comp. St. § 122Sa), limiting a writ of en'or aud 
appeal to the Suprême Court to three montlis, since the latter act was 
not in force wlien the former was passed and exprcssly relates only to 
the Suprême C'ourt. 

2. Carriers ■g=3247(4)— Passenger alighting is "passenger wliile being trans- 

ported." 

One who was injured by falling from the car steps while alishtins was 
"passeuRer while being transported,'' within Rev. St. Neb. 191.'5, § 6052, 
mailing a railroad liable for injuries to such passengers, unless arising 
from the criminul négligence of the person injured or a violation of a 
rule of the railroad actually brought to the passenger's notice. 

[Ed. Note. — For other définitions, see Words and Phrases, Second Séries, 
Passenger Being Transported.] 

3. Carriers €=>347(9) — Passenger held not criminally négligent in law, so as to 

bar recovery. 

Where a passenger, after seeing others alight by means of a stool placed 
below the car steji, returned to the car on un en-and, and then stepped 
off without looking agaln for the stool, whlch in the meantime had been 
removed, and was Injured by a resuitiiig fall, he was not crhninally 
négligent as a inatter of law, so as to lose bis ilght to recover, under Rev. 
St. Neb. 1013, § 6052, and it was error to direct a verdict for the railroad. 

In Error to the District Court of the United States for the District 
of Nebraska ; Joseph W. Woodrough, Judge. 

Action by Frank Maple against Union Pacific Raih'oad Company. 
Judgment for défendant on directed verdict, and plaintifif brings error. 
Reversed and remanded. 

Gerald F. Harrington, of Omaha, Neb. (R. M. Johnson and M. F. 
Harrington, both of Omaha, Neb., on the brief), for plaintifï in error. 

Charles A. Magaw and C. B. Matthai, both of Omaha, Neb. (Edson 
Rich and Thomas W. Bockes, both of Omaha, Neb., on the brief), for 
défendant ;i error. 

Before IIOOK, Circuit Judge, and AMIDON and BOOTH, Dis- 
trict Judges. 

BOOTH, District Judge. This is a writ of error to reverse the 
judgment entered upon a verdict directed in favor of the défendant at 
the close of plaintifï's case. The action was one for personal injury, 
under the Nebraska statute. Section 6052, R. S. 1913. Motion to dis- 
miss the writ of error is made by the défendant in error, on the ground 
that the writ was not applied for in time. The judgment was entered 

®=»For other cases see same toplQ & KEY-NUMBBR in ail Key-Numbered Digests & Indexes 
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November 8, 1917. The writ of error was applied for and allowed 
May 1, 1918. 

The act of March 3, 1891 (26 Stat. 826, c. 517, § 11 [Comp. St. § 
1647]), provides as f ollows : 

"That no appe.'J or writ of error by which any order, judgment, or decree 
may be reviewed in the Circuit Court of Appeals under tlie provisions of thia 
act sliiill be talien or sued out except witliin six months after the entry of 
the order, judgment, or decree souglit to be reviewed : Provided liovvever, 
that In ail cases in which a lesser time is now by law limited for appeals or 
writs of error such limits of time shall apply to appeals or writa of error in 
such cases taken to or sued out from the Circuit Courts of Appeals." 

[1] In view of the proviso, it is claimed by défendant in error that 
the time for taking appeals and suing out writs of error is now govem- 
ed by the act of September 6, 1916 (39 Stat. 727, c. 448, § 6 [Comp. St. 
§ 1228a]), which provides as f ollows: 

"That no writ of error, appeal, or writ of certiorari intended to bring up 
any cause for review by tlie Suprême Court shall be allowed or entertained, 
unless duly applied for wlthin threo months after entry of the judgment or 
decree complained of." 

In other words, it is contended that section 6 of the act of September 
6, 1916, modifies section 11 of the act of Mardi 3, 1891, because of the 
proviso contained in this latter section. In our opinon the contention 
is not well founded : 

First. The language of section 6 of the act of September 6, 1916, is 
plain and unambiguous, and in terms applies to the Suprême Court 
only. 

Second. The proviso in section 11 of the act of March 3, 1891, ap- 
plied solely to cases for which at that time a lesser period than six 
months for writs of error and appeals existed ; the words of the pro- 
viso being: 

"In ail cases in which a lesser time is now by law limited for appeals or 
writs of error," etc. (Italics ours.) 

The construction advocated by défendant in error would in efïect 
make the proviso read : 

"In ail cases in which a lesser time Is now (or shall hereafter he) by law 
limited for appeals or writs of error," etc. 

Such interpolative construction is not in our judgment permissible. 
Further, the proviso was not without application at the time of its 
passage. A single example will suffice : Appeals as to certain matters 
in pending bankruptcy proceedings were still possible by reason of the 
saving clause in the Bankruptcy Repeal Act, and the time fixed by 
statute for taking such appeals was a lesser period than six months. 
See sections 4980, 4981, R. S. 1878; Act June 7, 1878, 20 Stat. 99, c. 
160; Dufï V. Carrier, 55 Fed. 433, 5 C. C. A. 177. 

Third. The act of September 6, 1916, is of a composite nature, con- 
taining sections relating to the Circuit Courts of Appeals as well as to 
the Suprême Court, and it is hardly to be supposed that, if Congress 
intended to lessen the time for bringing causes for review to the Cir- 
cuit Courts of Appeals, it would hâve donc so by the indirect method 
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of inference suggested by the défendant in error, rather than by thé 
direct method of clear and positive statement. 

The writ of error in the case at bar was sued out within six months 
after the entry of judgment, and was in time. Motion to dismiss is 
denied. 

[2, 3] Passing to the merits: 

The évidence discloses that the plaintifif below on the evening of the 
3d of March, 1917, was a passenger on one of the trains of the défend- 
ant, riding in company with his wife and daughter, from Frcmont to 
North Bend, Neb. On arriving at destination, his wife and daughter 
alighted from the train, making use of a footstool provided by the 
brakeman. Plaintifif, after going to the platform of the car, went 
back into the car to get a bundle which had been forgotten. On re- 
turning to the platform, he went down the stcps of the car, and with- 
out looking for the footstool stepped down, fell, and was injured. It 
appears from the testimony that the stool had been removed while 
plaintifif was going back on his errand into the car. Plaintifif testifîed 
that he had seen others get ofif the car steps, and thought, from the 
manner in which they got ofif, that the stool was there. Section 6052, 
R. S. Neb. 1913, reads as follows: 

"Every railroxid company shall be liable fou ail damages inflicted upon tne 
person of passcngcrs while being transported over its road, except in cases 
where the injnry done arises from the criminal négligence of the persons in- 
jured, or when the injurj' complained of shall be the violation of some ex- 
press rule or régulation oÎE such road actually brought to his or her notice." 

The scope and construction of this statute hâve been recently pass- 

ed upon by this court in Jones v. Railway, 260 Fed. 929, C. C. A. 

. Following that décision we hold (1) that plaintiff in case at bar 

was clearly within the class mentioned in the statute, "passengers while 
being transported," and this is conceded by the railway company ; (2) 
that upon the évidence it cannot be held that a case of criminal négli- 
gence within the meaning of the statute was made out, as a matter of 
law, but the question was for the jury under proper instructions. The 
statute has been f requently construed by the state court. Omaha & R. 
V. R. Co. V. ChoUette, 33 Neb. 143, 49 N. W. 1114; Railway Co. v. 
Baier, Z7 Neb. 235, 55 N. W. 913 ; C, B. & Q. Ry. Co. v. Hague, 48 
Neb. 97, 66 N. W. 1000; Chicago, etc., Ry. v. Zernecke, 59 Neb. 689, 
82 N. W. 26, 55 L. R. A. 610 ; Chicago, etc., Ry. v. Sattler, 64 Neb. 
636, 90 N. W. 649, 57 L. R. A. 890, 97 Am. St. Rep. 666. 

Judgment is reversed, and cause remanded for a new trial. 
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KANGAS V. ROBIE. 

(Circuit Court of Appeals, Eighth Circuit. Mnrcli 1, 1920.) 
No. 202. 

Bankruptcy <©=399(3)— Bankrupt not entitled to homestead purchased to de- 
fraud creditors. 

Wliere a bankrupt, contrary to liis préviens practice, in order to ao- 
cumulate the sum of $ir{,000, wliicli lu; placed lu a liomesteail, (llscoutinued 
hls usual custom of malviiig deposits in banlc froni day to day, and ceased 
to malve further payments on liis trade obliffations, liut retaiiied proceeds 
of mert'haudise sold or of bills recelval)le, and purfbaswl the homostead 
with nonexenipt assets so realized on, and moved liis faniily into the proj)- 
erty wlth Intent to defraud liis creditors, the homestead exemption muât 
be denied. 

Pétition to Revise Order of the District Court of the United States 
for the District of Minnesota ; Page Morris, Judge. 

In the matter of the bankruptcy of Eh Kangas. E. G. Robie, trus- 
tée of the bankrupt's estate, opposed said bankrupt's claim to property 
as a homestead exemption, and action of the référée denying the ex- 
emption having been approved by the District Court, the bankrupt pé- 
titions to revise that order. Pétition dismissed. 

O. J. Larson, of Duluth, Minn. (C. A. Marsch, of Portland, Or., 
and George B. SjoseHus, of Duluth. Minn., on the brief), for petitioner. 

Henry G. Middaugh, of Duluth, Minn. (Fred T. Cuthbert, C. W. 
Stilson, and Hugh J. McClearn, ail of Duluth, Minn., on the brief), 
for respondent. 

Before SANBORN, Circuit Judge, and LEWIS and MUNGER. 
District Judges. 

LEWIS, District Judge. This pétition asks for revision and re- 
versai of an order of the Court of Bankruptcy denying bankrupt's 
claim to certain property as his homestead exemption under the laws 
of Minnesota. Complying with section 24b of the Bankruptcy Act 
(Comp. St. § 9608), the pétition, with exhibits attached, makes and pré- 
sents the question or matter of law in this way : On déniai of the claim 
by the trustée exceptions were taken and the question went to the 
référée, who heard testimony pro and con and on it found, that the 
bankrupt was a merchant and obtained the money ($13,000) paid on 
the purchase price for the property out of that business, and within 
two weeks after the purchase made an assignment for the benefit of 
his creditors, who would receive a very small per cent, of their claims 
if the exemption were allowed ; that bankrupt, in order to accumu- 
late the $13,000 discontinued, some weeks before closing the trans- 
action for the purchase of the property, his usual custom of mak- 
ing deposits in bank from day to day, and ceased to make further 
payments on his trade obligations, as lie had theretofore done, but 
on receiving payments for merchandise sold or on bills receivable 
would put the proceeds in his safe in the store or retain the currency 

<Ê=»For othei- cases see same topic & KEY-NUMBBR la aU Key-Numbered Digests & ludeie» 
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upon his person; that the bankrupt made the purchase with non- 
exempt assets so realized on, and moved his family into the property 
within one month prier to the fihng of the pétition against him on 
which he was adjiidged a bankrupt; that 

"the said bankrupt acted in baU falth witli tlio corrupt design and intent t» 
oJieut and defraïul his ereditors by attemptini; to pot tho moncy realized from 
the collection of said aeeounls, and the sale of said nierchandise, heyoïid the 
rencli of his ereditors by eb'.iming that the i)roi)crty purcliased with sahl money 
v/as exempt onder tho laws of the State of Minnesota,'' and ''was a fraudu- 
lent attenipt on the ])art: of said Kanjças to put the inoney realixed froni the 
collection of said accounts, and tlie sale of said nierchandise, beyond the 
reach of the ereditors froin whom he l'eceived said nierchandise on crédit by 
attemi)ting to clalm" tlie purchased property as exempt. 

The référée denied the claim of exemption. On certification to the 
District Judge, he fonnd that the bankrupt 

"set ont with the corrnpt pui'pose and itesign of defrauding liis cre(iitors ; 
that he purchased the property which lie is claimlng as a honiestead with 
inoney derived from the sale of goods whicli he liiid obtainod on crédit from 
his ereditors, wliich money was tnnch the Inrger iiart of his assets : and that 
he made the purchase, moved into the property, and is now claiiaing it as a 
honiestead to accomplish that pnrpose and design.'' 

The District Judge approved the action of the référée. 

This is the petitioner's case, and on tlie facts thus presented as 
the basis of his right to be heard and obtain hère what was denied him 
by the Bankruptcy Court, he asserts that there was error in the matter 
of law in denying his daim and refusing to set off the property to him 
as his homestead; becatise, he says, the Suprême Court of Minnesota, 
in construing the state statute, holds that the homestead exemption 
must be allowed. notwithstanding the fraud, and that this court is 
bound bv that construction of the local statute. He relies on Jacobv 
V. Parkland DistiUing Co., 41 Minn. 227, 43 N. W. 52. The opinion 
in that case does not support the contention. The court went no fur- 
ther than to announce the gênerai rule which bas been expressly rec- 
ognized by this court in Bank v. Glass, 79 Fed. 706, 25 C. C. A^ 151 : 
in Huenergardt v. Dry Goods Co., 116 Fed. 31, 53 C. C. A. 505; in 
Amundson v. Folsom, 219 Fed. 122, 135 C. C. A. 24, and in Crawford 
V. Sternberg, 220 Fed. 73, 135 C. C. A. 641, i. e., the right to exemp- 
tion cannot be denied solely on accoimt of the fact that the purchase 
price paid, or other property given in exchange for the property claim- 
ed as exempt, was, in either contingency, non-exempt, although the 
necessary resuit would be that non-exempt property theretofore be- 
longing to the debtor would thus be put beyond the reach of his eredi- 
tors. Jacoby, while insolvent, moved into and made his dwelling in 
property constituting a large part of his assets, which he then and for 
some time theretofore had owned, for the express purpose of holding 
it as a homestead, and the légal effect of so doing was to withdraw it 
from the reach of his ereditors. There was no charge or claim of 
actual fraud against him. He had no intention or design of beating 
his ereditors, and was not charged with any fraudulent act to ac- 
complish that end. The court was not called on to consider the effect 
of conduct of that character on the part of a debtor. It was held that 
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Jacoby merely put his property into a shape in which it would be the 
subject of a bénéficiai provision for himself , whicli the law recognized 
and allowed. That he exercised a right which the law gave him, and 
subject to which everyone had given him crédit, and fraud could not 
be predicated on an act which the law permitted. The case has no 
application to the facts presented hère. The situation which petition- 
er présents to us is a confession of bad faith on his part, that the pur- 
pose with which he took title to the property which he now claims as 
exempt was to defraud his creditors, and we must décline to give it 
our approval. We are persuaded that the Suprême Court of Minne- 
sota would also refuse to approve such conduct and make it a basis 
on which to allow the exemption. That court, in Esty v. Cummings, 
75 Minn. 549, 554, 78 N. W. 242, 244, has expressed itself in this 
language : 

"While the homestead right is a valuable one, and the protecting arm of the 
law shoiild be carefully used in guarding it, it was never intended, and it 
should never be permitted, to operate as a vehicle for fraud and rank Injustice." 

See also Small v. Anderson, 139 Minn. 292, 166 N. W. 340. This 
is in accord with what we held in Huenergardt v. Dry Goods Co., 
supra, and Amundson v. Folsom, supra. The Court of Bankruptcy 
did not err in matter of law. The pétition must be dismissed at peti- 
tioner's cost. 

It is 50 ordered. 



LINDSEYv. UNITED STATES. 

(Circuit Court of Appeals, Fourth :Circuit. January 12, 1920.) 

No. 1747. 

1. Intoxicating liquors <S=3236 (20)— Evidence held to show interstate transporta- 

tlon of whisky. 

Labels on packages and bottles of whisky, which défendant and others 
were loading into an automobile near a wharf, and the identlty in mark.s 
and other respects with other whisky found in a scow near the wharf, 
held to .iuRtlfy a finding that the whisky was transported from without 
the State into the state of Virginia. 

2. Intoxicating liquors ©=7223(1)— Proof of interstate transportatlon from par- 

ticular point charged unnecessary. 

Under an information charging défendant with transportlng whisky 
from Baltimore, Md., to Norfolk, Va., it was not neeessary to prove the 
transportatlon of the whisky from Baltimore, where there was évidence 
to support a finding that it was transported Into Virginia from a point 
outside that state. 

3. Intoxicating liquors <S=3236( 5)— Possession of whisky illegally transported into 

state justifies inference of participation. 

The possession by défendant and Ws associâtes of whisky transported 
by them from a wharf to a nearby automobile, with nothlng to show any 
intervenlng possession or control, justifies the legltlmate inference that 
they transported It Into the state, where other évidence supports a find- 
ing that It had been transported Into the state by some one. 

■^=3For other cases see same toplc & KEY-NUMBER in ail Key-Numbered Digests & Indexes 



LINDSET V. UNITED STATES 95 

(264 F.) 

4. Criminal law i©=>3 18— Falsification of testimony by défendant créâtes presump- 
tion of guilt. 

Falsification of testimony by défendant gives rlse to a presumption 
of guilt, to be weighed by the court. 

In Error to the District Court of the United States for the Eastern 
District of Virginia, at Norfolk; Edmund Waddill, Jr., Judge. 

S. J. Lindsey was convicted of an offense, and he brings error. Af- 
firmed. 

Certiorari denied 252 U. S. , 40 Sup. Ct. 393, 64 L. Ed. . 

A. Tohnston Ackiss, of Norfolk, Va., for plaintiff in error. 
Hiram M. Smith, U. S. Atty., of Richmond, Va. (Frank C. Miller, 
Asst. U. S. Atty., of Norfolk, Va., on the brief), for the United States. 

Before PRITCHARD, KNAPP, and WOODS, Circuit Judges. 

WOODS, Circuit Judge. Jury trial having been waived, the de- 
fendant was found guilty and sentenced by the District Judge on an 
information charging him in the first count with ordering, purchasing, 
and transporting 1,200 quarts of whisky from Baltimore, Md., to Nor- 
folk, Va., on January 20, 1919, when the laws of Virginia prohibited 
the transportation and sale of liquors for beverage purposes. In the 
second count it is alleged the transportation was not for any of the 
purposes allowed by the statute. Error is assigned in the refusai of 
the District Court to acquit on the ground that there was no évidence 
from which guilt could be reasonably inferred. 

The testimony against the défendant was to this effect : The officers 
found the défendant with two other persons loading cases of whisky 
at Face's Brickyard, on or near a wharf in Norfolk harbor. The 
défendant was in the act of taking a case from the direction of the 
wharf and placing it in the automobile. Some of the persons en- 
gaged in the loading ran, and the défendant dropped the package and 
crawled under the automobile, where he was arrested. Sixteen cases 
of whisky were found in the automobile. Walker, one of the défend- 
ants associated in the enterprise, was afterwards arrested. Under his 
direction an officer afterwards found in a scow or barge at Face's 
Brickyard 104 cases of whisky, similar in every respect as to marks, 
shape, size, and contents to those found in the automobile, described 
by Officer Holland as f ollows : 

"Bottled in Bond 

S. T. Snyder Corporation, 

Distllled Whisky. 

"Net contents one plnt, sealed with govemment seal, showlng bottle, FalU 
1918, DisUUery #368, 5th District of Keiitueky, H. E. Walker, Distillers. 

"Box marked, 'GLASS,' this side up with care TWO DOZEN PINTS WHIS- 
KY, also government stamp, Internai Revenue #5, State of Kentucky. This 
case contains three proof gallons distllled, fine spirits in twenty-four bottles." 

The défendant denied participation in loading the whisky and ail 
knowledge of the transaction, saying that he was arrested near the 
wharf, where he had gone to pump out his launch and to look after 

<g=5For other cases see same topic & KBY-NUMBBR lu ail Key-Numbered Dlgests & Indexes 
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his scow and other property near the wharf. The finding of the Dis- 
trict Judge shows he believed the testimony of the officers to be true, 
and the testimony of défendant to be a fabrication. 

[1, 2] The labels on the packages and bottles and the identity in 
marks and other respects were strong proof that the whislty in the 
automobile and that in the scow made up a large shipment from with- 
out the State into the state of Virginia. This was the essence of the 
crime charged in the indictment, and it made no différence that there 
was no proof of transportation from Baltimore. Malcolm v. United 
States, 256 Fed. 363, 167 C. C. A. 533. The proof of the corpus delicti 
was therefore plenary. 

[3, 4] The possession of défendant and his associâtes and transpor- 
tation ôf it by tliem from the wharf to the automobile with nothing to 
show any intervening possession or control leads to the legitimate 
inference that they had transported it into the state. 

"Possession of the fruits of crime, recently after Its commission, justifies 
the inference that the possession Is gullt.v possession, and, though only prima 
facie évidence of guilt, may Ije of controiling weight unless explalned by the 
circumstances." Wilson v. United States, 162 U. S. 613, 619, 16 Sup. Ct. 893, 
898 (40 L. Ed. 1090). 

Falsification by défendant also gave rise to a presumption of guilt 
to be weighed by the court, Wilson v. United States, supra; Allen 
V. United States, 164 U. S. 492, 500, 17 Sup. Ct. 154, 41 L. Ed. 528. 

The Unexplained possession and transportation in Virginia of the 
whisky shown by the marks and labels to bave been transported from 
another state into the state of Virginia and the falsification of testi- 
mony by the défendant were sufficient évidence to support the infer- 
ence of the court that the défendant was a participant in the transpor- 
tation into the state of Virginia from another state. 

Affirmed. 



FRAZIER V. INTERSTATE R. CO. 

(Circuit Court of Appeals, Fourth Circuit. January 6, 1920.) 
No. 1741. 

Master and servant €=^286(33)— Négligence as to switchman held question of fact. 

Where an employé in switcliyards was ordered over his ob.iectlon to as- 
sume tlie duties (5ï brateman in swltching opérations at night, a work to 
which lie ^¥as unaccustomed, and while signaling was struck and killed 
by a car which was boing pushed on another track, so that it obscured the 
engine headlight, the question of the duty to hâve a lookout on such 
car, or to give deceased warning, held not one to be deterinined as matter 
of law, but one for the jury. 

In Error to the District Court of the United States for the Western 
District of Virginia, at Big Stone Gap ; Henry Clay McDowell, Judge. 

Action at law by Lou Frazier, administratrix of James L,. Frazier, de- 
ceased, against the Interstate Railroad Company. Judgment for de- 
fendant, and plaintifï brings error. Reversed. 

<g=5For other cases see same topic & KEY-NUMBBR in ail Key-Numbered Digests & Indexes 
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William H. Werth, of Tazewell, Va. (Werth & Werth, of Taze- 
well, Va., on the ba'ief), for plaintiff in error. 

J. L. Camblos, of Norton, Va. (Joshua F. Bullitt, of Philadelphia, 
Pa., and BuUitt & Chalkley, of Big Stone Gap, Va., on the brief), for 
'Refendant in error. 

Before PRITCHARD, KNAPP, and WOODS, Circuit Judges. 

WOODS, Circuit Judge. A demurrer was sustained to the amend- 
ed déclaration, alleging négligence of the Interstate Railroad, result- 
ing in the death of James L. Frazier while employed as a brakeman 
in defendant's Andover yard. We do not consider the error assigned 
in sustaining the demurrer to the original déclaration, because the 
plaintifï elected to amend rather than stand on his original déclaration. 

Specifically, the question is whether a jury could draw a reasonable 
inference, from proof of the surroundings in which deceased was 
working in the yard of the défendant, that due care required notice to 
him of the approach of the freight car which killed him by a light or a 
lookout, or by sounding the bell or whistle. 

Aerkfetz v. Humphreys, 145 U. S. 418, 12 Sup. Ct. 835, 36 L. Ed. 
758, is mainly relied on to sustain the demurrer. In that case it was 
held that négligence could not be inferred from the failure of the 
défendant to keep a lookout or sound the bell or whistle on a switch- 
ing train as it approached Aerkfetz under thèse circumstances ; Aerk- 
fetz was a track repairer of long expérience in the yard, familiar with 
the movements of the switch engine. It was daylight, and there was 
no obstruction to his view of the slowly approachlng train. Track re- 
pairing is ordinarily a work of délibération, requiring no strain on 
the attention. Aerkfetz knew that the switch engine was busy mak- 
ing up cars and moving trains, and that at any minute cars were likely 
to move along the track on which he was working. Knowing the 
direction from which the moving cars were to he expected, he chose 
to work with his face away from that direction, and continued his 
work without eveii turning to look. The case décides nothing more 
than that under such conditions one in charge of moving cars may 
assume that those doing the ordinary work on a track will use their 
sensés of slght and hearing, and keep eut of the way of expected 
switch engines and cars. 

The case alleged hère is essentially différent, some of its features 
being in striking contrast with thèse which distinguish the Aerkfetz 
Case. The regular employment of the deceased was that of a car 
knocker; his work being upon and about stationary cars. In obé- 
dience to tlie peremptory orders of the défendant and against his ear- 
nest protest, he was required to undertake the duties of a brakeman 
handling moving cars in the yard, work in which he had little expé- 
rience, and much more hazardous than his regular employment. In 
the darkness of the night he had to step down from the engine, couple 
it to a car, step from between the engine and car, and communicate 
by signal with an extra brakeman, who was to couple another car, 
that the train was ready to pull out. After he had coupled, and while 
standing near the main track waiting for the exchange of signais, a 
train, consisting of an engine and a freight car in front and one be- 
264 F.— 7 



98 264 FEDERAL IlEPORTER 

hind, came upon him unawares, without warning, and killed him. The 
crew o£ this engine and cars knew the position and work of deceased 
and his crew, and the danger to which they were exposed, or in the 
exercise of due care should hâve known. They also knew that the 
headhght of the engine would be obscured by the car it was pushing 
ahead, and that the noise of the engines would prevent deceased and 
the other members of his crew from hearing the approach of the train. 

It is common knowledge that the work of couphng, uncoupling, and 
signahng is dangerous and absorbing, and requires concentrated atten- 
tion to avoid mistake and accident. Both authority and reason are 
against the proposition that the crew of a switch train, or any other 
train, can be judicially declared as a matter of law to be without fault 
in running along an adjacent track under such conditions as hère ap- 
pear, without showing a light or sounding a bell or whistle or having 
a lookout. Upon proof of the allégations of the déclaration, it wiU be 
for the jury to say whether the proximate cause of the casualty was 
solely négligence of the défendant, or of the plaintiff, or the two com- 
bined, or inévitable accident. Among the cases sustaining this con- 
clusion we cite: Norfolk & Western Ry. v. Earnest, 229 U. S. 114, 
33 Sup. Ct. 654, 57 L. Ed. 1096, Ann. Cas. 1914C, 172; Chicago, Rock 
Island Ry. v. Wright, 239 U. S. 548, 36 Sup. Ct. 185, 60 L. Ed. 431 ; 
Erie R. R. Co. v. Purucker, 244 U. S. 320, 37 Sup. Ct. 629, 61 h. 
Ed. 1166; Toledo, St. L. & W. R. Co. et al. v. Bartley, 172 Eed. 82, 
96 C. C. A. 570; Southern Ry. Co. v. Smith, 205 Eed. 360, 123 C. 
C. A. 488; Southern Ry. Co. v. Darnell's Adm'x, 114 Va. 312, 76 
S. E. 291; Hardwick v. Wabash R. Co., 181 Mo. App. 156, 168 S. 
W. 328. 

Reversed. 



WIGHTMAN & HOUGH CO. v. NIVOIS. 

(Circuit Court of Appeals, Second Circuit. February 18, 1920.) 

No. 151. 

1. Trade-marks and trade-names ©=9— "Yankee" held lawful tride-mark. 

The Word "Yankee"' held a lawful subjeet of appropriation as a trade- 
mark for cigarette cases. 

2. Trade-marks and trade-names <@=56l, 71— Use for différent goods held infringe- 

ment and unfair compétition. 

Where complalnant was granted by défendant an exclusive llcense to 
manufacture and sell cigarette cases under a patent, but limlted to those 
made of certain metals, and bullt up a trade under the trade-mark "Yan- 
kee," and using distinctlve omamentatlon of the articles and marklng 
of the containers, the use by défendant, on cases made and sold by hlm- 
self of différent métal, of the trade-mark, ornamentation, and marking 
of complainant, held an infrlngement and unfair compétition. 

Appeal from the District Court of the United States for the South- 
ern District of New York. 

©saFor other cases see same topic & KEY-NUMBBR In ail Key-Numbered Digests & Indexes 
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Suit in equity by the Wighlman & Hoii.^li Company against Victor 
Nivois. From an order denying a preliminary injunction, complain- 
ant appeals. Reversed. 

The action Is to restrain infringenient o( trade-mark and unfair com- 
Iietition. Défendant owned a patent on a cisarette case. In July, 1917, 
plalntiff became the exclusive llccnsee under said patent for the "manufac- 
facture and sale" of cases made under the patent, provided that said cases 
should be made only of "German silver, sterling silver, gold-fllled, and solid 
gold, but no other métal or materials." Under the license agreement de- 
fendant became entitled to royalties guaranteed not to be less than $500 a year. 
Thereafter plaintifC manufactured under the license, advertised the cases 
so made, and bas proved an exlsting business showing reasonable growth, 
untll the défendant began to compete in the manner complained of. 

Plaintiff's cigarette cases were sold under the trade-name of "Yankee," 
which name the défendant first suggested. They are ornamented externally 
and Internally in a peculiar manner, and packod for distribution in a box 
dlsplaying on its outside a picture of the cigarette case and the name "Yan- 
kee." 

It is proved that défendant drevs' the license as he did because he expected 
and intended to make or hâve made cigarette cases under his patent of cheap- 
er materials than those ordinarily usod by plaintiff, whose business is large- 
ly that of jewelers. In 1919 défendant caused to be made and sold a cigarette 
case, said to be composcd of brass coated with nickel, which he ornamented 
in substantially the same way as were plaintifC's "Yankee" cases ; he called 
Ihem by the name "Yankee," and packed each case for distribution in a 
box which is almost a fac simile of the one used by plaintiff. Thereupon this 
action was brought, and application made for injunction, which was denied. 
This appeal foUowed. 

Albert M. Austin, of New York City (Irving M. Obrieght, of New 
York City, of counsel), for appellant. 

Richard B. Cavanagh, of New York City (J. Granville Meyers and 
George G. Hyde, both of New York City, of counsel), for appellee. 

Before ROGERS, HOUGH, and MANTON, Circuit Judges. 

HOUGH, Circuit Judge (after stating the facts as above). [1] In 
the absence of any showing of earlier appropriation, plaintiff had per- 
fect right to use "Yankee" as a trade-mark for cigarette cases. Cf. 

Scandinavia, etc., Co. v. Asbestos, etc., Co., 257 Fed. 937, C. C. 

A. . 

[2] That défendant .suggested the name as a good one is immaterial. 
A trade-mark is appurtenant to a business, and the question argued 
at bar is : Whose was the business of dealing in "Yankee" cigarette 
cases? It is quite true that a trade-mark may belong to a dealer in, 
and not to the manufacturer of, the goods known by the trade-name 
(Menendez v. Holt, 128 U. S. 514, 9 Sup. Ct. 143, 32 L. Ed. 526)', 
and défendant, who bought "Yankee" cases from plaintiff in con- 
sidérable quantities, seeks to occupy that position. He is not sus- 
tained by the évidence ; on the contràry, we find that the business of 
making and selling thèse articles was the plaintiff's business, and not 
the defendant's. 

Nor is it material that the cases are made under a patent owned 
by défendant. A licensee may build up a business in the patented ar- 
ticle and create a trade-mark by his efforts, which will even remain 
his after the expiration of the patent. Président, etc., Co. v. Macwil- 
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liam, 238 Fed. 159, 151 C C. A. 235. We regard it as shown clearly 
that défendant has made a cigarette case in appearance, ornamenta- 
tion, dress, and pacliing exactly lilte plaintiff's. The only différence is 
that it is not composed of the materials specified in plaintiff's license. 
In other words he has waited until plaintiff's expensive article has be- 
come known and made a market for itself, and then imitated it in a 
comparatively cheap way. 

It is urged that the copying of plaintiff's style of ornamentation is 
an appropriation of those nonfunctional features upon whicli stress 
has been so often laid in cases of unfair compétition. It was pointed 
out in Crescent, etc., Co. v. Kilborn, 247 Fed. 299, 159 C. C. A. 393, 
that to enjoin sucli copying it must be shown that the ornamentation 
of plaintiff's article had become associated with the thing itself in the 
minds of the public; but we think the proofs in this case respond to 
that test. 

The order refusing injunction is reversed, and the cause remanded, 
with direction to enjoin défendant until the further order of the court 
from ail use of the trade-mark "Yankee" in connection with cigarette 
cases, further preventing him from making or vending cigarette cases 
ornamented either externally or internally as plaintiff's "Yankee" cases 
hâve been, or from in any way pretending or suggesting that any 
cigarette case made by him or for him by any manufacturer other than 
plaintiff is a Yankee cigarette case. We do not, however, think that 
at this stage of the case défendant should be enjoined from making 
cases under the patent in question composed of brass with nickel 
plating. Whether such an article is or can be said to be either of 
German silver or of an imitation of German silver is a matter to be left 
to final hearing. 

Plaintiff will recover the costs of this appeal. 



MARTIN CANTINE CO. v. BLACKFORD et al. 

(Circuit Court of Appeals, Second Circuit. February 18, 1920.) 

Ko. 145. 

Judgment (^=;250— Decree In action for improper loading of vessel must conform 
to pleadings. 

In a suit against s-tevodores for damage to cargo from lealving of a 
barge on whicli it was loaded from tlie sliip, alleged to huve been due to 
improper loading, where the barge is brought in under rule 59 (29 Sup. 
et. xlvii), but both libelant and the barge owner allège that she was 
seaworthj' and in good condition, and there is no allégation or évidence 
to the contrary, there can be no recovery against the barge, althougli 
tlie évidence fails to show improper loading. 

Appeal from the District Court of the United States for the South- 
ern District of New York. 

Suit in admiralty by the Martin Cantine Company against Edward 
Blackford and Anthony Summa, partners as E. Blackford & Co., with 

<g=3For other cases see same toplc & KEY-NUMBBR in ail Key-Numbered DIgests & Indexes 
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the Schoonmaker-Conners Company, Incorporated, impleaded. De- 
cree for responden'ts, and libelant appeals. Affirmed. 

Macklin, Brown, Purdy & Van Wyck, of New York City (Pierre 
M. TSrown, of Xew York City, of counsel), for appellant. 

William P. Alaloney, of New York City, for appellee Schoonmaker- 
Conners Co. 

Bullowa & BuUowa, of New York City (Plorace L. Cheyney, of New 
York City, of counsel), for other appellees. 

Before WARD, ROGERS, and MANTON, Circuit Judges. 

WARD, Circuit Judge. The libel alleged that the libelant purchased 
from the Perkins-Goodwin Company a shipment of china clay, to be 
delivered by the steamer Klosterfos, and engaged the barge Leslie R. 
from the Schoonmaker-Conners Company to receive the same from 
the steamer. The Perkins-Goodwin Company, or the owners of the 
steamer, employed the respondents Blackford & Co. to load the clay 
on the barge. The négligence charged was that the stevedores loaded 
300 tons in the stern of the barge against the protest of the master, in- 
stead of loading her on an even keel, with the resuit that she was 
strained, began to leak, and the cargo was damaged. 

The Blackford Company, the stevedores, filed an answer, denying 
the charge as to the manner in which they loaded the barge, and also 
brought in Schoonmaker & Co. under the Fifty-Ninth rule (29 Sup. Ct. 
xlvii), alleging that the damage was caused by them, or by the master 
of the barge, "in such particulars as your petitioners may be ablé to 
show on the trial of this suit." Schoonmaker & Co. filed an answer 
to the libel and the pétition in which they repeated the charge of nég- 
ligence made in the libel against the stevedores. 

At the trial the libelant produced testimony that the barge was tight 
and in first-class condition and that the damage was caused solely by 
the improper loading. Schoonmaker & Co. also ofïered testimony to 
the same efïect. The petitioners offered no évidence to the contrary. 
Judge Hough found that there was no improper loading and, that be- 
ing the only charge of négligence in the pleadings or raised at the 
trial, he dismissed the libel and the pétition without préjudice to any 
claims which the libelant might bave against Schoonmaker & Co. 

The resuit is a singular one. If the loading was proper, as found, 
it would seem to follow that the damage must hâve been caused by un- 
seaworthiness of the barge. We bave no doubt that both thèse ques- 
tions could bave been raised and disposed of in this case. The value 
of rule 59 would be greatlv impaired if it were not so. The Barnstable, 
181 U. S. 464, 21 Sup. Ct. 684, 45 L. Ed. 954. Unfortunately the 
pleadings did not raise the question of unseaworthiness, and at the 
trial both the libelant and Schoonmaker & Co. took the ground that 
the barge was tight and in good condition, while respondents stated 
nothing to the contrary. 

The decree is affirmed. 
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CENTRAL ELEVATOR CO. OF BALTIMORE CITY v. NAAM LOOZE YEN- 
NOOT SCHAP, S. S. WILLEM VAN DRI'EL, SR. 

THE WILLEM VAN DRIEL, SR. 

THE WELBECK HALL. 

(Circuit Court of Appeals, Fourth Circuit. January 20, 1920.) 
Nos. 1771-1774. 

Admiralty (S^^ Il 8— Questions ralsed on appeal held previousiy adjudicated. 

Decrees affirmed on the ground that ail questions ralsod were detor- 
mined on former appeals and that tlie decrees were in conforniity with 
sueh décisions. 

Appeals from the District Court of the United States for the Dis- 
trict of Maryland, at Baltimore; John C. Rose, Judge. 

Suits by the Naam Looze Vennoot Schap, S. S. Willem Van Driel, 
Sr., a corporation, owner of the steamship Willem Van Driel, iSr., 
and by Edwin Dyason, master of the steamship Welbeck Hall and 
bailee of her cargo, against the Central Elevator Company of Balti- 
more City and the Pennsylvania Railroad Company. From the de- 
crees, the Elevator Company and the Railroad Company separately 
appeal. Affirmed. 

See, also, 242 Fed. 285; 261 Fed. 269, C. C. A. ; 261 Fed. 

274, C. C. A. . 

Shirley Carter, of Baltimore, Md. (Bernard Carter & Sons, of Balti- 
more, Md., on the brief), for appellants. 

Charles R. Hickox, of New York City (Kirlin, Woolsey & Hickox, 
of New York City, and Janney, Stuart & Ober, on the briefs), for 
appellee corporation. 

James K. Symmers, of New York City (Barry, Wainwright, Thacher 
& Symmers, of New York City, and Harry N. Abercrombie, of Balti- 
more, Md., on the briefs), for appellee Dyason. 

Before PRITCHARD, KNAPP, and WOODS, Circuit Judges. 

PER CURIAM. Motions were made in thèse causes to dismiss or 
affirm on the ground that ail questions mentioned in the assignments of 
error had been decided in the former appeals. Thèse motions and 
the appeals themselves were lieard at the same time. 

The motions are refused, without costs, in order that the appellants 
may hâve the benefit of formai decrees of this court in any applica- 
tions they may make and in any proceedings they may institute to 
hâve their cases passed on by the Suprême Court. 

Upon examination of the records we find that ail questions made in 
the assignments of error were involved and decided in the former 
appeals, and that the decrees of the District Court hâve been entered 
in précise accordance with the instructions contained in the decrees 
of this court. 

The decrees of the District Court are therefore affirmed, and the 
decrees of this court will be entered accordingly. 

Affirmed. 

ig::=iFor other cases see same topic & KEY-NUMBER in ail Key-Numbered Digests & Indexes 
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DAYTON ENGINEERING LABORATORIES CO. v. KENT. 

(Circuit Court of Appeals, Third Circuit. Marcli 18, 1020.) 
No. 2509. 

1. Patents (S:=;3328 — Claims for ignitlon System held llmited and not Infringed. 

daims 4, 5, 7, and S of the Kettering patent, No. 1,223,180, for an 
ignition System using a thermal résistance reducing tlie current on an 
abnormal flow held not Infringed with respect to its function of reducing 
tlie current to prevent the depletion of tlie storage battery when the 
engine is not running, and also h<dd not hrond enough, as limlted hy the 
prior art, to cover the function of regulatlng the flow of the current for 
variable speeds of the engine iinder running conditions. 

2. Patents <S=I67(I )— Limitation of spécifications to be read into claims; "negli- 

gible quantity." 

Where the spécifications of an application for a patent for an ignition 
System stated that existlng Systems perinitted a continuons flow of cur- 
rent and a conséquent partial or complète depietion of the source of 
electrical energy, that the object of the invention was to permit the 
normal flow, but on an abnormal or continuous flow to reduce the cur- 
rent to a substantially ncgligil)le quantity, and thus conserve the supply, 
though the main circuit was closed for an extended range of time, and 
that sucli continuous flow, if perniitted, would niaterlally reduce the 
supply of current within a short time, the term "negligilrte quantity" 
meant soniethlng niaterlally less than that whlch would resuit In a com- 
plète or material partial depletlon of the batteries within a comparatively 
short time, and the claims should be so limlted. 

3. Patents €=^241— Défendant entitled to use well-known devioe, if not accom- 

plishing same purpose as that cJaimed. 

Where a thermal resi.stanee was a well-known devlce in the electrical 
art prior to a patent for an Ignition System using such résistance to 
eut down an abnormal flow of the current when tlie engine was not 
running, défendant had a right to use it for any other purpose than 
that of the patent, if he did not in effect accomplish the same resuit or 
perforni the same function as that claimed for the patented apparatus. 

Appeal from the District Court of the United States for the Eastern 
District of Pennsylvania ; Ohver B. Dickinson, Judge. 

Suit by the Dayton Engineering Laboratories Company against A. 
Atwater Kent, doing business as the Atwater Kent Manufacturing 
Works. From a decree dismissing the bill (260 Fed. 187), complain- 
ant appeals. Affirmed. 

Drury W. Cooper and John C. Kerr, both of New York City, and 
Cyrus N. Andersen, of Philadelphia, Pa., for appellant. 

Cornehus D. Ehret, Frederick A. Blount, and Alston B. Moulton, 
ail of Philadelphia, Pa., for appellee. 

Before BUFFINGTON, WOOLLEY, and HAIGHT, Circuit 
Judges. 

HAIGHT, Circuit Judge. In the court below the Dayton Engineer- 
ing Laboratories Company, owner of patent No. 1,223,180, granted 
to Charles F. Kettering, on April 17, 1917, for an ignition System, 
charged A. Atwater Kent, the appellee, with infringernent of claims 

4. 5, 7, and 8 thereof. On final hearing, after an opinion reported in 

<g=For other cases see same topic & KEY-NUMBBR in aU Key-Numbered Digests & Indexes 
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260 Fed. 187, the bill was dismissed. Thereupon the plaintiff toolc 
this appeal. 

In view of the full discussion in the opinion of the learned judge 
of the court below of the intended uses, construction, and mode of 
opération of the apparatus of the patent and that which it is claimed 
infringes it, we deem it unnecessary to describe either with any par- 
ticularity. Broadly stated, the invention of the patent résides in the 
use, in the main circuit of an ignition System, of a thermal résistance 
which will readily permit the normal flow of electrical current through 
the circuit, but upon an abnormal flow will reduce and eut down the 
current. As a resuit, it is claimed, the patented device will perform 
two separate and distinct functions, viz. : (1) The réduction of cur- 
rent to prevent the depletion of a storage battery when the engine 
is not running, or, as it is expressed in the case, is on or at "a dwell" ; 
(2) the régulation of the flow of current for high and low speeds, re- 
spectively, or, in other words, the furnishing of a variable current for 
variable speeds. Each of thèse functions are so différent, so far 
as the applicability of the facts of this case is concerned, that they 
should be considered separately. We accordingly do so, and in the 
order in which thej' are before stated. 

[1] 1. One of the main defects in certain of the ignition Systems 
of the prior art was that when the engine was not running — when it 
was on or at a dwell — and the current was, through carelessness or 
otherwise, not eut off, the current would continue to flow through the 
circuit and deplete the storage battery, thus wasting and materially 
reducing the limited supply of current stored therein. Accordingly, 
the main purpose which Kettering sought to accomplish, and the par- 
ticular advantage claimed for his invention, is that it will reduce the 
flow of current during dwells, as expressed in the spécifications, to 
"substantially a negligible quantity." 

[2] While, of course, it cannot be stated with mathematical exacti- 
tude what a "negligible quantity" is, there is no real difficulty in as- 
certaining, for the purposes of this case, what is meant by that ex- 
pression, when the object of the patent is considered in connection 
with the statement in the spécifications of the defects in the prior 
art. As to the ignition Systems of the prior art, the patentée says 
that, when the circuit remains closed, they permit — 

"a coiitiniious flow of current to pass theretliroush and a conséquent partial 
or complète depletion of the source of electrical energy." 

He then states that the object of his invention is to provide a 
means to — ■ 

"readily permit the normal flow of current tlierethrough, but which, upon 
an abnormal or continuons flow of current from tlie electrical source, will 
act to roduce and eut down the aniount of current flowins through the circuit, 
to substantially a nejilifîiide quantity, and thus conserve tlie supply of cur- 
rent, even though the main circuit is closed, * * ♦ for an extended 
length of tinie." 

Again : 

"If this flow fa continuons flow] of current is permitted to exist, as is gen- 
erally the case, in ignition Systems now in use, the supply of current con- 
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tainofl iii the battery or accuinulator 20, woiild be materially reduced within 
a sliort time." 

It is therefore clear that a "negligible quantity" is something ma- 
terially less than that which wiU resuit in a complète or a materia! 
partial depletion of the battery within a comparatively short time. 
While no claim, in terms, so lirnits the function of the patentée! ap- 
paratus, yet such a limitation must he clearly read into the claims, 
unlcss \ve are to disregard the patentce's own statement of what dif- 
ferentiates his apparatus from those of the prior art. The thermal 
résistance in the main or primary circuit of the defendant's alleged 
infringing apparatus is used only in connection with an ignition Sys- 
tem having a generator opcrated by the engine, and its purpose is not 
to reduce the current in the sensé of the patent, but merely to prevent 
the overheating of its primary induction coil. Indeed, for engines 
which do not hâve such a generator, the défendant furnishes, or at 
least recommends the use of, another device which is so constructed 
that, when the engine is on a dwell, there can be no fîow of current 
whatever. 

[3] Of course, as a thermal résistance was a well-known device of 
the art, the défendant has a right to use it for any other purpose than 
that of the patent, provided that he does not also in effect accomplish 
the same resuit or perform the same function as that claimed for the 
patented apparatus ; especially since the extent of the résistance which 
it will eflfect, and the conséquent réduction of the current which it 
will produce, is dépendent upon the length and size of the wire used 
in the résistance coil. It is therefore manifest that unless the alleged 
infringing apparatus reduces the current, on dwells, to "substantially 
a negligible quantity," as that expression is above construed, it does 
not infringe. As found by the court below, the évidence shows that, 
when it was used during a test made on plaintifiE's behalf , a given sup- 
ply of current lasted for 39 hours and 15 minutes, and that, when 
the same apparatus was used without the thermal résistance, the 
same supply of current lasted 31 hours and 25 minutes. Likewise, the 
évidence on behalf of the défendant is that the final or stable cur- 
rent upon a dwell when the alleged infringing device is used is from 
60 to 64 per cent, of its value at the inception of the dwell, and this 
notwithstanding that one-quarter of such réduction is effected by the 
rise in temperaturue and conséquent résistance in the primary in- 
duction coil. The évidence, therefore, does not demonstrate, we think, 
that the alleged infringing apparatus reduces the flow of current on 
dwells to "substantially a negligible quantity," as hereinbefore defined. 
It accordingly follows that no infringement of the patent has been 
shown, so far as its function in respect to dwells is concerned. 

2. Assuming, without so deciding, that there is a sufficient disclo- 
sure of the second of the before-stated functions in the spécifications, 
and that under running conditions the thermal résistance which the 
défendant uses in his alleged infringing apparatus does efïect a va- 
riable current as the speed of the engine varies, although manifestly the 
amount of current must largely, if not wholly, be dépendent upon the 
speed of the engine, irrespective of the thermal résistance, because 
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under running conditions the current is supplied by the generator, 
still we think there was no error in the decree of the court below, be- 
cause, in our judgment, none of the claims which are now rehed upon, 
when properly construed, is broad enough to embrace this feature or 
function. The use of a thermal résistance for the purpose of di- 
minishing the flow of current was so well known in the electrical art 
that, when it was imported into a particular branch of that art, and 
was there used to effectuate its old and well-known purpose, and it 
is sought to base invention upon such use, the claims must be strictly 
construed. Especially is this so when the main object of the inven- 
tion was to protect the battery f rom depletion on dwells, and the other 
purpose was merely subsidiary, possibly an afterthought, if, indeed, 
it is useful at ail in an apparatus where the current is generated by 
the engine, and when that other purpose was specially covered by 
another claim (6), which is net now relied upon. A brief analysis 
of claims upon which the plaintifï does rely will demonstrate that 
they cannot, when strictly construed, be held to cover the function 
now in question. 

In claim 4 the purpose of the thermal résistance is stated to be to 
diminish the flow of current "when an abnormal flow of current oc- 
curs therein" ; and in claim 5 it is saîd to be its purpose "to protect the 
circuit against the continued flow of the abnormal current." Claim 7 
likewise désignâtes its function to be the increasing of the résistance 
in the circuit "when there is an abnormal flow of current through said 
circuit." There is no abnormal flow of current, in the sensé of the 
patent, when the engine is running at low speed, when the circuit is 
closed and broken intermittently, with varying degrees of frequency, 
but only when the engine is not running at ail, when the circuit remains 
closed over an extended period of time, and when the flow of current 
is consequently continuous. The "abnormal flow" is referred to in 
the spécifications in connection with the dwell condition alone. Hence 
ail of thèse last three claims should be limited to dwell conditions. 

Claim 8 is, however, broader. It states that the purpose of the ther- 
mal résistance is "to limit the flow of current through the main circuit." 
This, by a broad construction, might be held to cover the function 
now under discussion. But, as before noted, it is not entitled to a 
broad construction. Moreover, according to the claim, the thermal 
résistance becomes efl^ective by the action of the interrupter in closing 
the circuit. During running conditions, the circuit is intermittently 
opened and closed — not left closed. Therefore a strict construction 
of this claim likewise confines it to dwell conditions. 

Having thus found that there was no infringement, it becomes un- 
necessary to pass on the other grounds relied upon by the défendant, 
or the further question, which the spécifications themselves suggest, 
whether the several claims are not, indeed, restricted solely to an 
apparatus using a storage battery, not charged by a generator operated 
by the engine, as the source of electrical supply, Upon that question 
we express no présent opinion. 

The decree below is affirmed, with costs. 
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FREEMAN-SWEET CO. et al. v. LUMINOUS UNIT CD.* 

(Circuit Court of Appeals, Seventh Circuit. October 8, 1919. On Motion for 

Spedflc Directions in the Mat ter of Costs and for Cancellatlon of 

Bond, March 15, 1920.) 

Ko. 2651. 

1. Patents ®=»327— Effeot of prior décision on validity of patent stated. 

Wlijle a former décision as to tlie validity of a patent is not res judlcata 
In a subséquent suit against persons not parties to the former suit, It Is 
more than persuasive. ïhe validity of a patent, once sustalned, is not 
subject to complète re-examination at tlie instance of each subseiiuent 
alleged Infringer ; but, altbough new matter, not merely cumulative, wlU 
be glven full considération, ttie détermination of the validity of a patent 
on full hearing on a contested suit will not be reconsidered, uuless clear- 
ly shown to be erroneous. 

2. Patents <©=»328— For electrlc light infringed. 

The Guth patent, No. 1,076,418, for an improved electrlc lamp, fteW 
Infringed. 

3. Appeal and error «=1050(2)— Evidence <S==>43(3), 340(1)— Uncertified oopy 

of record in prior case inadmissible; not prejudicial; court judiidajly knows 
Its records. 

Whlle plaintiff's uncertified copy of Its own record In an earlier patent 
suit was Inadmissible In évidence, no harm resulted from Its admission, 
as it was unnecessary to introduce the record, for the court takes judicial 
notice of Its records for ail proper purposes. 

4. Patents <@=3290, 291— Making defending vendor formai party défendant held 

Improper. 

In patent suit in fédéral District Court in Illinois, seeking injunctlon, 
damages, and aceounting of profit for Infringement, where, at the trial, 
counscl of record for the sole défendant stated, in answer to inqulry, 
that he had been employed and was compensated by a Missouri Com- 
pany to défend its veudee, défendant, it was improper, over counsel's 
objection, to make the Missouri company a défendant and compel it to 
Bubmlt to an aceounting in Illinois, where it had no regular and estab- 
lished place of business, for ail Infringements comniitted In the course 
of Its business In Missouri ; its employment of counsel for défendant and 
hls frank statement of the facts not being a gênerai appearance by the 
Company as défendant, altbough as privy it would be bound by the déci- 
sion as to validity nnd Infi-lngement. 

5. Patents €=323, 324(4)— Decree determlnlng validity "final docree"; appeal 

not dismissed because patent was surrendered and reissue granted. 

Since a decree determlnlng validity and Infringement of a patent and 
granting a permanent injunctlon Is final in essence, even though Inter- 
locutory in time relation, the cause wherein such a decree bas been en- 
tered will not be dismissed on appeal therefrom because, after appeal, the 
original patent was surrendered and a reissue patent granted, for the 
rlghts of the parties are determlned as of the date of such a decree, and 
subséquent surrender of the patent does not Involve abandonment of 
such rights. 

[Ed. Note. — For other définitions, see Words and Phrases, First and 
Second Séries, Final Decree or Judgment.] 

On Motion for Spedflc Directions In the Matter of Costs and for Cancellatlon 

of Bond. 

6. Patents <S=33I7— Bond for stay of Injunctlon held valld. 

In patent infringement suit, although defendant's vendor, defending 
the suit for défendant, was improperly made défendant, yet in the de- 

®=>For otber eaica sm sama topic & KEY-NXJMBBiR in ail Ker-Numbered Dlgesta & IndeZM 
•Certlorarl denied 262 V. S, — , 40 Sup. Ct. 482. 64 L. Ed. — . 
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crée provision for stay of the injunctlon agalnst both défendants, If the 
vendor gave a bond for damages and profits "which it may flnally be 
decided plaintlff Is entitled to recover from elther défendant," was not 
erroneous In requiring the bond from the vendor, as, by glving the bond, 
the vendor seeured the dosired stay for its vendee, nor was the valldity 
of the bond Itself affected by the fact that the Injunctional order was 
void as agalnst the vendor, and a stay as agalnst it therefore unnecessary. 

7, Patents €=7325— Costs recoverable by défendant only to extend improper join- 
der affected appeal. 

Where the nonresldent vendor, defendlng suit for patent infrlngement 
for défendant, its vendee, was improperly made défendant by the lower 
court, It can recover of plaintlff only such costs paid by it as were due 
to its Joinlng in the appeal, and costs which were or would hâve been 
necessary If the vendee had been the sole appellant will be taxed against 
vendee défendant, unsuccessful on appeal. 

Appeal from the District Court of the United States for the East- 
ern Division of the Northern District of Illinois. 

Suit by the Luminous Unit Company against the Freeman-Sweet 
Company and the Reflectolyte Company. From a decree for com- 
plainant (249 Fed. 876), défendants appeal. Affirmed as to Freeman- 
Sweet Company, and as to the Reflectolyte Company reversed, with 
directions. 

Paul Bakewell, of St. Louis, Mo., for appellants. 
Dodson & Roe, of Chicago, 111. (Harry Lea Dodson, of Chicago, 111., 
of counsel), for appellee. 

Before BAKER, MACK, and EVANS, Circuit Judges. 

MACK, Circuit Judge. The opinion sustaining the validity of let- 
ters patent No. 1,076,418 and finding infrlngement of claim 1, but not 
of claim 2, thereof, is reported in 249 Fed. 876. In a prior suit by 
appellee against R. Williamson & Co., both claim 1 and claim 2 were 
found valid and infringed. 241 Fed. 265, affirmed in this court 245 

Fed. 988, C. C. A. . The facts, except those hereinafter set 

forth, bearing upon the making of appellant the Reflectolyte Co., a 
party défendant, will be found fully stated in thèse opinions. 

[1] 1. This former décision, to which thèse appellants were not 
parties, is, of course, not res adjudicata as to them. But it is more 
than persuasive; the validity of a patent, once sustained on appeal 
by this court, is not subject to complète re-examination at the instance 
of each subséquent alleged infringer. Unless clearly shown to be 
erroneous, the détermination by this court of the validity of a patent 
on fuU hearing in a contested suit, will not be reconsidered. New 
matter, not theretofore introduced in évidence, and not merely cumula- 
tive in character, will be given fuU considération; even the conclu- 
sions reached on the former évidence may be challenged as clearly er- 
roneous. But the fact that alleged anticipating patents, or the file 
wrapper and contents, though in the record, are not specifically dis- 
cussed in the earlier opinion, is of course, far from a démonstration, 
or even a suggestion, that they were not duly weighed or that the con- 
clusions reached on the former record are clearly wrong. 

We hâve, however, in view of the earnest appeal of counsel, re- 

^=:>For other cases see same toplc & KBY-NUMBER In ail Key-Numbered Dlgests & Indexes 
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examined thèse matters, as well as the additional patents and other 
évidence appearing in this record ; the latter is clearly but cumula- 
tive ; the former does net change the conckisions heretofore arrived 
at as to the validity of the claims. 

[2] 2. Infiingement. — While the language of the claims was 
changed from time to time to meet the Èxaminer's objections, at no 
time did the applicant, either voluntarily or to meet a spécifie objec- 
tion, limit himself to a "wholly flat" reflector. In fact, the omission 
from claim 1 of the word "wholly," xised in claim 2, is a clear indica- 
tion that applicant did not intend to make an absolutely flat form an 
essential élément in the claim, so as to waive any équivalent that would 
secure the same resuit in substantially the same manner. 

Giving the claim only the most limited range of équivalents, in 
holding it to cover, as an élément in the combination, a reflector not 
absolutely flat, but deviating therefrom only to an extent that no sub- 
stantial change whatsoever in function, resuit, or opération is there- 
by involved, défendants clearly infringe. 

[3] 3. While an uncertified copy of its own record in the earlier 
case was inadmissible in évidence, no harm resulted, inasmuch as it 
was unnecessary to introduce the record ; the court takes judicial no- 
tice of its records for ail proper purposes. 

The copy, however, was not introduced, and was not used for the 
improper purpose of bringing into this case, as évidence bearing upon 
the merits of the controversy, the testimony there given; the sole pur- 
pose was to show on what matters the décision in the former case was 
or might hâve been based, so as to make clear the extent and the bear- 
ings of the conclusions there reached. 

[4] 4. At the trial, counsel of record for the sole défendant Free- 
man-Sweet Company, stated, in answer to an inquiry, that he had been 
employed and was compensated by the appellant, the Reflectolyte 
Company to défend this suit brought against its vendee ; he conceded 
that it was privy to the case and that the décision to be rendered would 
be res adjudicata as to it as well as to the Freeman-Sweet Company, 
on the questions of validity and infringement, but he objected to 
having bis employer appellant the Reflectolyte Company, made a party 
défendant to this suit, claiming for it the privilège of not being sued 
in a jurisdiction of which it was not an inhabitant and in which it had 
no regular and established place of business. Specifically counsel urg- 
ed that damages claimed for unfair compétition could not be adjudi- 
cated against it, a citizen of the same state as plaintifï. Thereupon 
plaintiflf specifically disclaimed any recovery against either appellant 
on this ground, limiting the suit to injunction, damages, and account- 
ing of profit for infringement. 

But counsel did not thereupon consent to the jurisdiction of the 
court over this appellant ; his objection to its being made a party de- 
fendant, as distinguished from a privy remained, and the objection, in 
our judgment, was valid. Without its consent, the court was powerless 
to compel this appellant to submit to an accounting in Illinois, for ail 
infringements committed in the course of its business in Missouri. 
While as privy it was bound by the décision as to validity and infringe- 
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ment, it had the right to insist that it be not held to account in Illinois 
as decreed by the court. 

The employment of counsel by A. to défend a suit brought against 
B. alone, and the frank statement of the facts, is in no sensé a 
gênerai appearance by the employer as a défendant; especially is 
this so, when, as hère, counsel, while conceding the effect upon his 
employer as a privy specifically objects to having it made a party to 
the suit. 

[5] 5. Appellant's motion for a dismissal of the entire cause be- 
cause, since the submission of the case on this appeal, the original pat- 
ent was surrendered and a reissue patent granted, must be denied. 

It is unnecessary for us to consider what the effect of a surrender 
and a reissue not modifying in any manner the claims in suit, but add- 
ing another claim, would be, if the suit on the original patent were un- 
determined or a decree therein were interlocutory in the true sensé 
as to the merits of the patent in controversy ; in the case before us, the 
surrender and reissue were effective only after the entry of the decree 
determining validity and infringement and granting a permanent in- 
junction; and in National Brake & Electric Co. v. Christenson et al., 

258 Fed. 880, C. C. A. , decided April 29, 1919, we hold, on 

full considération, that such a decree was final in essence, even though 
interlocutory in time relation. 

The rights of the parties are determined as of the date of such a 
decree; a subséquent surrender of the patent does not involve an 
abandonment of such rights (Mevs v. Conover, 125 U. S. 144, 145, 
23 L. Ed. 1008), the recovery on the accounting will not be based upon 
the surrendered patent, but upon that decree, which itself is based 
upon a patent in full force at the date of its entry. 

AU costs in the District Ccurt and in this court will be awarded 
against appellant Freeman-Sweet Company. The decree as to ap- 
pellant Freeman-Sweet Company is affirmed; as to appellant the Re- 
flectolyte Company it is reversed, with costs, with directions to dismiss 
the suit as against it, and to modify the decree in accordance with the 
views hère expressed. 

On Motion for Spécifie Directions in the Matter of Costs and for Can- 

cellation of Bond. 

PER CURIAM. The decree granting the injunction against both 
appellants provided for a stay, if the Reflectolyte Company gave a 
bond for damages and profits "which it may be finally decided the 
plaintiff is entitled to recover from either défendant." 

[6] 1. While the court never acquired jurisdiction over the Re- 
flectolyte Company as a défendant, nevertheless this obligation to give 
the bond as a condition to granting the stay order as against the 
Freeman-Sweet Company was entirely proper: by giving the bond, 
the Reflectolyte Company secured for the Freeman-Sweet Company 
the desired stay of the injunction. The fact that the injunctional 
order was void as against the Reflectolyte Company, and a stay as 
against it was therefore unnecessary, does not affect the validity of 
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the bond itself. We see no reason for ordering its cancellation or 
directing reimbursement of the expense involved in obtaining it. 

[7] 2. The Reflectolyte Company will recover of the Luminous 
Unit Company only such costs paid by it as were due to its joining in 
the appeal ; costs which were or would hâve been necessary if the 
Freeman-Sweet Company h ad been the sole appellant shall be taxed 
against the Freeman-Sweet Company. 



S. s. STAFFORD, Inc., v. THADDEUS DAVIDS INK CO., Ino, 

(Circuit Court of Appeals, Second Circuit. February 18, 1920.) 

No. 168. 

1. Patents (S=;;:328— Claims for bottle stopper or pour-out valid and infringed. 

Claims 2 to 7, inclusive, of tlio Deppermann patent, No. 1,310,405, for 
a bottle stopper or pour-out .suitabie for inli containers, iucluding a métal 
band, the lower part of which holds the perforated stopper and bottle 
mouth tirmly together, while the upper portion holds the registering 
pour-out in rotatable relation to the stopper, lieui valid and infringed. 

2. Patents (S=>I78 — Invention entitled to range of équivalents oommensurate with 

novelty. 

Where the bottle stopper invented by plaintifC was new, ingenious, and 
apt for coinuiorcial success, it was entitled, like other inventions, to a 
range of équivalents cummensurate with the novelty exhibited. 

3. Patents (S=:3l68(2)— Claims of renewai patent, describing competitor's article, 

will be strictiy construed. 

Claims allowed on renewai of application for patent once allowed, 
drawn to read direct'iy on wliat a competitor had just put out, will be 
closely scanned and strictiy construed, but cannot be disregarded, if they 
naturally grow out of tlie spécifications. 

Appeal f rom the District Court of the United States for the Southern 
District of New York. 

Suit by S. S. Stafford, Incorporated, against the Thaddeus Davids 
Ink Company, Incorporated. From a decree for plaintiflf, défendant 
appeals. Affirmed. 

Appeal from decree in equity holding valid, and infringed by défendant, 
claims 2 to 7, inclusive, of Deppermann patent. No. 1,310,405, for which ap- 
plication was flled November 2\), 1913, renewed February 24, 1919 (withiu 
the statutory period), and Issued July 15, 1919. The subjeet of patent is a 
"pour-out" or "bottle stopper" especially suitabie for ink containers. 

Both parties are niakers and sellers of inks ; Deppermann is an employé 
of Stafford, and that company put on the market the article inade under 
the patent in suit, about the middle of 1915. As plaintiff is a large maker 
of ink, the device promptly became known — among others — to one Silver- 
thorne, who before that time was working over bottle stoppers. In 1918 
Silverthorne agreed to furnish stoppers to défendant ; they were put on the 
market in January, 1919, a patent having been applied for February 9, 1918, 
which issued August 26, 1919 (Silverthorne, 1,314,489). 

Plaintiff procured spécimens of the Silverthorne stopper as soon as de- 
fendant sold them, and shortly before Deppermann renewed his application. 
This action was begun promptly on issuance of patent. Deppermann's ap- 
plication, as flled, propounded very nunierous claims, which, though amended 
repeatedly, were ail rejected, except what is now No. 7. 
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Thls was allowed April 2, 1915, and ail efforts to get throiigh additional 
daims failing, the patent was allowed May 29, 1917, witli tins one claim 
which is as foUows : "In a device of the cliaracter described, the com- 
binatlon with a pour-out stopper liaving a llquid vent and an air vent, the 
said stopper divided into separate upper and lower members, of an em- 
bracing ring adapted to rlgidly clamp the lowor member to tho bottle and 
hold the upper member loosely whereby the upper member is pcrniittod to 
rotate on the lower member, an "open-and-shut" indicator comprising an 
Index on the upper member, and "open-and-shut" stations arranged on said 
securing ring, and means intégral with the lower member co-operating with 
means intégral with the securing ring, whereby the relation of the lower 
member to the ring is deterniined." 

Plaintiff (which apparently controlled Deppermann) let the application lapse 
for nonpayment of fées, and renewed only after the defendant's Silverthorne 
stopper had been examined. The renewal found more officiai favor tlian 
the original, and the other claims in suit were ail offered, presinnably drawn, 
and certainly allowed, after applicant or his couusel had studied Silver- 
thorne. Of tlieni. No. 4 is a good example : 

"A pour-out for bottles compri.sing in combination a lower and an upper 
member liaving corresponding passages and relatively rotatable, and a two- 
part ring having one part engaging the upper member to hold it from ver- 
tical movement while permittlng horizontal rotation, and the other part se- 
curing tlie lower member rigid to the bottle and interlocking means pre- 
venting relative rotation of the lower member and said ring." 

The second claim is much like it, except that for "two-part ring" Is substi- 
tuted the phrase "anniilar fastening member," plus a description of what 
the "member" does. It is found as a fact, that thèse claims were drawn 
with an eye to Silverthorne's device, and in the hope of rendering easler 
victory in this or a similar suit. 

ïhe Silverthorne patent contains numerous claims, of which the following 
(No. 17) gives perhaps the simplest description of what the lower court held 
to lufringe: 

"An attachnient designed to be aflîxed to a bottle and Includlng a retaining 
ring, a valve seat fltted withln said ring, a valve mounted for rotary move- 
ment on said seat, said valve including a base part rotatably mounted wlth- 
in said ring and held to the seat tliereby and an upper part extendlng above 
said ring, said upper part constituting a finger pièce for rotating the valve, 
said valve provlded with a llquid discharging passageway opening tliere- 
from tlirough the iinger pièce." 

W. P. Preble, of New York City, for appellant. 
Harry E. Knight, of Mew York City, for appellee. 

Before WARD, HOUGH, and MANTON, Circuit Judg-es. 

HOUGH, Circuit Judge (after stating the facts as above). [1] 
Viewed in perspective, Deppermann's difficulties in the office are easy, 
of understanding. His spécification never changed; what he had 
achieved was and is, as a visible, mechanical thing, both plain and 
simple ; but he insisted on claims which usually defined the thing in 
terms (as his solicitor put it) of function, or, as it seems to us, 
of resuit. The seventh claim defined the means by which resuit was 
reached, and was therefore properly allowed. 

The patentee's addition to human knowledge is this : Ink is a fluid 
subject to evaporation and corrosive of métal ; it is therefore désir- 
able to keep the bottle, when not in use, tightly stopped, and to pour, 
through some nonmetallic substance, a thin stream. His device be- 
longs to an old class of "pour-outs," wherein what may be called the 
bottle "cork" is perforated with an air passage and an ink passage, 
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which register with slmilar pasages in a relatively rotatable spout ; when 
in register, ink wiil flow out on proper tipping; when out of register, 
the bottle is tight. 

There is another commercially désirable thing which is effected 
by this device. Ink makers wish to sell as many ink bottles as pos- 
sible; therefore, if a "pour-out" is put on the fuU bottle, which can- 
not be replaced, if removed, the "non-refillable" bottle is produced. 
This was old, through the device of not inserting the stopper into the 
bottle neck, but of binding it to the bottle top by a tight métal band 
external to and uniting stopper and bottle top. 

Deppermann's "embracing ring," "annular fastening member," or 
"two-part ring" is a métal band, of which the lower part holds firmly 
together the perforated stopper and the bottle mouth, while the up- 
per portion — of reduced diameter — holds the registering "pour-out" 
in loose, and therefore rotatable, relation to the firmly fixed stopper. 
This "embracing ring" was a new idea ; it made the stopper embody 
a new combination, and we agrée with the court below that it dis- 
plays patentable invention. 

Silverthorne arrives at confessedly the same resuit, by securing to 
a "pour-out," or spout (old, as is Deppermann's), rotation relative 
to the stopper, by a "retaining ring" which fits loosely over the "pour- 
out" base. But this device, as just indicated, and claimed in the quo- 
tation (supra) from Silverthorne's patent, will not fasten to a bottle 
by anything described ; but (says the spécification) it may be "fastened 
thereto by any conventional ferrule fastening device," and accord- 
ingly, in the actual thing complained of , it is secured to the ink bottle 
by a métal band, which grips both bottle mouth and "retaining ring" 
and makes ail tight whenever the spout is out of register. 

Whether this identity of resuit is reached in the same way dépends 
on fînding first the inventive thought that vitalizes the patent, next 
asking whether the means of applying that thought bave been appro- 
priately defined in the claim, and then inquiring whether defendant's 
means are within whatever range of équivalents patentée is entitled to. 

[2] Deppermann's one inventive thought was to put into a struc- 
ture, unitary when affixed to a bottle, the stopper, registering spout, 
and embracing ring ; he did appropriately define that thought in claim 
7, and did it long before Silverthorne ; and he thereby made some- 
thing new, ingénions, and apt for commercial success. Such an in- 
vention, like ail others, is entitled to a range of ecfuivalents commen- 
surate with the novelty exhibited ; and hère the novelty is not great, 
but considérable. 

Défendant bas sold a device which only transfers the loose spout 
rétention élément of Deppermann from bis intégral extension of the 
outside ring to a separate ring, which fits inside of the outer ring de- 
fendant actually uses. It bas split one of Deppermann's éléments 
in two ; but the two parts are and must be joined in work, and when 
so joined do the same thing in the same way as does Deppermann's. 
It bas been easier to describe what it complained of in terms of Silver- 
thorne's patent ; but that is mère convenience. We are concerned only 
2e>i F.— 8 
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with what défendant has sold ; the later patent does not vary the 
leg'al problem. 

We therefore agrée with the court below that infringement exists 
as to the seventh claim. 

[3] As for the rest the plain effort of plaintiff to "lick into shape" 
some new claims that would read directiy on what a competitor had 
just put out, is not attractive, and justly leads any court to scan close- 
ly claims so composed. Lyon, etc., Co. v. Hartford (D. C.) 247 Fed. 
524, affirmed 250 Fed. 1021, 162 C. C. A. 664. 

Claims 2 to 6 of this patent are to be read in the light of the facts, 
and strictly construed ; but the procédure was within the letter of the 
statute, and they cannot be cast out, if they do naturally grow out of 
the spécification. We think they do, if "two-part ring" and annular 
"fastening member" be taken to mean no more than the "embraci«ig 
ring" of claim 7. Nevertheless infringement remains, because what 
défendant does is, even within a narrow range, the plain équivalent 
ci the one vitalizing élément of Deppermann's invention. 

Decree affirmed, with costs. 



ROSENWASSER BROS., Inc., v. B. E. MFG. CO. 

(Circuit Court of Appeals, Soconrl Circuit. Jauuary 14, 1920.) 

No. GS. 

1. Patents <S=>328 — For leggings held void. 

Tlie Rosenwasser patent, No. 088,145, for improvement In leggings, held 
void for lack of invention. 

2. Patents <S=>82 — VVithdrawal of invention from application not abandonment. 

Wliere an application for patent covered two f orras of structure, but 
claims relating to one were withdrawn at instance of the examiner and 
made the basis of a separato application, such withdrawal was not an 
abandonment of the invention. 

Manton, Circuit Judge, dissenting. 

Appeal from the District Court of the United States for the Southern 
District of New York. 

Suit by RosenAvasser Bros., Incorporated, against the B. E. Manu- 
facturing Company. Decree for défendant, and complainant appeals. 
Aifirmed. 

Charles H. Wilson, of New York City (J. E. Bull, of New York City, 
of counsel), for appellant. 

Otto Munk, of New York City (W. A. Redding, of New York City, 
of counsel), for appellee. 

Before WARD, ROGERS, and MANTON, Circuit Judges. 

WARD, Circuit Judge. This is a suit on patent 988,145, issued 
March 28, 1911, on an application filed December 22, 1910, to Morris 
Rosenwasser for improvements in leggings. The District Judge dis- 
missed the bill. 

xgzi^sFor otlier cases see same topic & KEY-NUMBER in ail Key-Numbered Digests & Indexes 



EOSENWASSER BROS. V. B. E. MFG. CO. H» 

(264 F.) 

[ 1 ] The article in question is a very old one in kind, and the prior 
art is filled with varieties in form. The fact that there was no exact 
combination Hke Rosenwasser's, and that his produces a better legging 
than any prior one, is not conclusive of patentability. The District 
Judge found, and we think rightly found, it to lack invention. It is 
rather a step in advance, made in the ordinary course of improvement 
by a person skilled in the art. Many of the other forms of leggings 
were excellent, and are still used with entire satisfaction. Rosenwas- 
ser's, though a better, was not a new, resuit. No crying need existed, 
which persons skilled in the art were striving to meet, and which were 
met by the patented combination, so as to^ altogether or largely displace 
former combinations. While it is not possible to definite scientifically 
what improvements are entitled to be called inventions, we agrée with 
the District Judge that Rosenwasser's combination of old éléments is 
not entitled to be so described. 

[2] The District Judge, however, relied also upon a second reason 
for dismissing the bill. Assuming the combination to be an invention, 
he held that in Rosenwasser's earlier application of August 23, 1910, 
the examiner in the Patent Office ruled out the subject of the patent 
sued on, and Rosenwasser acquiesced in this action by deleting every- 
thing relating to it from the application. This the District Judge re- 
garded as a surrender of the invention, if it be one, to the public. In 
this we think he erred, and as an important matter of practice is in- 
volved it seems well to say so. 

Rosenwasser's original application of August 23, 1910, covered two 
forms of legging; one having no central hook, for which patent 979,- 
708 was issued December 27, 1910, on his original application, and also 
one having a central hook, for which upon a subséquent application of 
December 22, 1910, the patent now sued on was issued March 28, 1911. 
Claims 1 and 2 of the original application were broad and generic, 
and were rejected by the Examiner on the prior art. If they had been 
allowed, both forms of the invention would bave been covered by a 
single patent. The Examiner did not reject either spécifie form of 
invention, or require the applicant to surrender either, but only to 
limit his claim to one, and file a separate application for the other. 
Rosenwasser, not being able to get one patent covering both spécifie 
forms, withdrew the form having a central hook, and filed another ap- 
plication for a patent to cover it, five days before the patent for the 
legging without the central hook issued. Therefore the applications 
were copending. The course taken was in accordance with rule 42 
of the Patent Oiîfice which reads: 

"42. If several inventions, elalmed in a single application, be of sucti a na- 
ture ttiat a single patent may not be issued to cover them, the inventer will be 
required to limit the description, drawing and claiin of the pending applica- 
tion to whichever invention he may elect. The other inventions may be made 
the subjects of separate applications, which must conform to the rules appli- 
cable to original applications." 

Obviously Rosenwasser did not abandon the invention which he with- 
drew from the original application, but only his application for it. 
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Hayes-Young Co. v. St. Louis Co., 137 Fed. 80, 70 C. C. A. 1. Walker, 
on the subject, says: 

''Sec. 145. * * * Where an application covers two Inventions, one of 
which is withdrawn tlierefrom b.v division, and made tlie subject of a divi- 
sional application, that new application relates bacli to the original ai)plieation 
from which it was carvcd, and is not chargeable with any diminution of sig- 
nlficance on account of the transaction." 

For want of invention, however, the decree is affirmed. 

M ANTON, Circuit Judge (dissenting). As the prevailing opinion 
says, the prior art, which forms a large part of the record hère, is filled 
with varieties in form of leggings. The prior art does not disclose any 
exact combination, as does the patent in suit. This legging has been 
commercially successful. I cannot agrée with the prevailing opin- 
ion, which says there is lack of invention. The features which are new 
in the legging provide for a métal stiffening member on both flaps, a 
single hook, with a plurality of eyes on the flaps, co-operating with the 
métal stiffness, and a lacing thread through the hook and eyes for ad- 
justing and holding the legging in place. This combination of éléments, 
some of which were old in the art, produces a new resuit, in that by a 
single straight end pull of the lacing a more uniform overlapping of the 
ends of the legging is obtained. The opération of lacing may be com- 
pleted with one pull. By this arrangement the ends of the legging do 
not wrinkle, and the élimination of some exposed hooks, which might 
catch foreign substances, such as grass and twigs of trees, is an im- 
provement. 

An examination of the prior art, indicating the grant of many pat- 
ents, because of improvements which, to me, are less substantial and 
successful than the one hère in question, convinces me that we should 
sustain the Patent Office in holding that this legging is new and 
patentable. The presumption of validity flowing from the grant by 
the Patent Office is too often lightly considered. 
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(District Court, E. D. Virginia. January 17, 1920.) 

1. Fish <S=7(1) — Oysters planted on natural oyster lands abandoned to 

public. 

One who plants oysters on natural oyster lands, and thus mingles them 
•with the oysters growing naturally, is conelusively held to bave abandone<l 
them to the public, and has uo property right therein, unless such right 
is conferred by statute. 

2. Constitutional law "2=43(2) — Invoking statute estops from denying valid- 

ity. 

A complainant cannot be heard to allège the unconstltutlonality of a 
statut© he has himself Invoked and relied on. 

3. Constitutional law '§='278(6) — Complainant held to hâve no property in 

oysters within due process of law provision. 

Complainant, who planted oysters on natural oyster lands of the state 
of Virginia, as deliraited by ollicial survey, where the state commission 

^saFor other cases see same topic & KEY-NUMBER in ail Key-Numbered Digests & Indexes 
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oï fislierios fomid llmt the lar.d Imd iipver bcon assignetl to him or his 
assigiiors, and thcrefore denicd liis rïRlK: to rernove the oysters under 
State Oyster Law. § 15, autlioriziii}; such removal where without his 
defanlt the laiid has heeii assisned to the phinter throush mlstake of an 
ofiiecr, Jicld to hâve no proporty in sncii oystors of wliieh lie was uncon- 
stitutloiially doi)ri\ed hy refusai lo permit their removal. 

Waddill, District Judgc, dissenting. 

In Equity. Suit by J. W. Hurley af:^ainst the Commission of Fish- 
eries of Virginia and others. On motion for preliminary injunction. 
Denied. 

Thomas T. Downing, of Lancaster, Va., Plerbert I. Lewis, of West 
Point, A'a.,"and Thomas B. Snead, of Richmond, Va., for plaintifï. 

Robert W. Shultice, of Norfolk, Va., for défendants. 

Before PRITCHARD and WOODS, Circuit Judges, and WAD- 
DILL, District Judge. 

WOODS, Circuit Judge. The complainant, J. W. Hurley, asks that 
the Commission of Fisheries and the two inspectors named in the bill 
be enjoined from removing the stakes and opening to the public two 
parcels of natural oyster land on the Rappahannock river, containing 
31.90 acres, until he has been allowed time to remove the oysters 
planted by him thereon. The injunction is sought on the ground that 
the complainant is about to be deprived of his property (1) without due 
process of law, and (2) without compensation. 

The Constitution of Virginia (section 175) provides: 

"The natural oyster I>eds, roeks, and shoaLs, in the waters of this state, shall 
not be leased, rented or sold, but shall be lield in trust for tlie henefit of tlie 
peopJe of tliis state, sul).ieet to siich l'egulations and restnctions as the Gen- 
eral x\ssendily niay prescribe, but the (Jeueral Assenibly niay, froin finie to 
time, defino and détermine sucli natural beds, rocks or sboals, by surveys or 
othervvise." 

The statute law of the state prohibits under penalty the occupancy 
and the planting of oysters and oyster shells in natural oyster beds, 
and requires each inspecter to demand the removal of ail stakes and 
other obstructions from such beds, rocks, or shoals in his territory, 
and upon failure of the trespasser to com])ly to remove them himself. 
1 Pollard Code 1904, § 2153, act of 1916. The statute of 1892, 
amended by the act of 1894, provided for a survey of ail natural 
oyster beds, to be conclusive évidence that ail land within the survey 
was natural oyster land, and ail without was not natural oyster land. 
The survey made under thèse statutes, known as the "Baylor Survey," 
is now the authoritative représentation of the natural oyster lands 
of the state. Statutory provision was made for the leasing of other 
submerged lands and planting or propagation of oysters thereon. The 
person desiring to lease was required to obtain a location by applica- 
tion to the inspector and having it "ascertained and designated and 
surveyed" and "niarked with suitable stakes," "or by other metes and 
bounds, courses and distances, having their places of beginning and 
ending designated by permanent objects on the shore agreed upon be- 
tween the applicant and inspector." 1 Pollard Code 1904, § 2137, 
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amendaient of 1916. Complainant in 1903 obtained by assignment 
leases of several parcels of submerged lands covering, as he claims, 
47.48 acres. 

The assignments and plats obtained by the original lassées, except 
one very small assignment, were duly recorded. Upon rejiresentation 
that the complainant had his stakes so set as to include natural oyster 
lands embraced in the Baylor survey, and that he was planting and 
gathering oysters thereon to the exclusion of the citizens of the state 
contrary to law, the commission of fisheries, in compliance with the 
statute, had the Baylor lines resurveyed by F. E. Ruediger, the en- 
gineer for the commission. There is no question of the accuracy of 
this survey of the Baylor lines, or of the démonstration by it that 
complainant has in possession two parcels of natural oyster ground 
within the Baylor survey, one of 26.90 acres and the other of 5 acres. 

[1 ] If this were ail, obviously the complainant would hâve no ground 
whatever to assert ownership of the oysters planted by him on the 
natural oyster rocks of the state. The rule of the common law is well 
settled that one who in good faith plants oysters on submerged land 
which is not natural oyster land — on which oysters do not grow nat- 
urally — has the ownership of them, and may remove them, although 
he has not leased the land f rom the state ; but it is equally well settled 
that one who plants oysters on natural oyster lands, and thus mingles 
them with the oysters growing naturally, is conclusively held to hâve 
abandoned them to the public. Grâce v. Willets, 50 N. J. Law, 414,, 
14 Atl. 559; Payne et al. v. Providence Gas Co., 31 R. I. 295, 77 Atl. 
145, Ann. Cas. 1912B, 65, 71>; People v. Morrison, 194 N. Y. 175, 86 
N. E. 1120, 128 Am. St. Rep. 552; State v. Taylor, 27 N. J. Law, 
117, 72 Am. Dec. 347. 

The complainant at the hearing admitted, as was demonstrated by 
the resurvey of the Baylor lines, that he had planted the oysters on 
the state's natural oyster grounds ; and it f ollowed as a matter of law 
that they became the property of the state, open to the public, unless 
the complainant could bring himself within the terms of the statutes 
of 1899 and 1910 hereinafter referred to. In Commission of Fish- 
eries V. Hampton Roads Oyster Packers' & Planters' Association, 109 
Va. 565, 64 S. E. 1041, the Suprême Court of Appeals, reviewing ail 
of the statutes passed prior to 1909 on the subject, held (1) that the 
Baylor survey was made by statute conclusive évidence of the area 
of the natural oyster grounds of the state; (2) that the statutory en- 
actment to that effect was constitutional ; (3) that, though the duties 
of an inspecter are quasi judicial, neither he nor any other officiai can. 
confer exclusive rights to oyster land within the survey by assign- 
ment or otherwise. The correctness of thèse conclusions is made so 
clear, both on principle and authority, by the reasoning of the court 
and the authorities cited, that further discussion would be superfluous. 
The complainant, having under the common law no légal interest in 
the land or the oysters, could not allège the statute under which the 
commission of fisheries ordered the natural oyster land opened to the 
public to be unconstitutional, on the ground that it did not provide that 
he should hâve notice and a hearing. Having by the common law no 
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property in the oysters planted, complainant had nothing to be com- 
pensated for, or to be protected by due process of law, unless he can 
show a property right conferred by the statute law of Virginia. 

In this situation he invoked and relied upon the foUowing statutes 
of 1899 and 1910, under which he applied to the commission of fish- 
eries to be allowed to remove the oysters : 

"Wlien, by any resiirvey of oyster-pluntiug grounds or survey made to l'e- 
establish the lines of the state survey of natural oyster beds, rocks or shoals 
which shall hereafter be made under the direction of the commission of fish- 
eries, it shall appear that any holder, without his own default, and by mis- 
talce 0/ any offlcor of tiie Ktate, has assigned to Mm and included in the plat 
of his assiffnment any portion of the natural oyster beds, rocks or shoals as 
deflned by law, and it shall furlher appear that such holder has oysters or 
sholls planted on the said ground, then, before the stakes shall be removed 
froni said ground or the sairie opened to the public, the said holder shall be 
allowed a reasonable time, the length of which Is to be deterinined by the 
comniission of fisheries, in their discrétion (and duly advertised), within which 
to remove his planted oysters or shells from the said ground." 

After two full hearings, in which testimony was taken and argu- 
ment made, the comniission of fisheries decided that complainant had 
not brought himself within the conditions imposed by the act of 1910, 
and refused to allow him to remove oysters from the natural oyster 
land occupied by him. 

[2] The complainant cannot be heard to allège the unconstitutional- 
ity of a statute he has himself invoked and relied on. Williams v. 
Eggleston, 170 U. S. 304, 18 Sup. Ct. 617, 42 L. Ed. 1047; Chicago, 
etc., Railroad v. Nebraska, 170 U. S. 57, 18 Sup. Ct. 513, 42 L. Ed. 
948; Kansas City, etc., R. R. Co. v. Stiles, 242 U. S. 111, 37 Sup. Ct. 
58, 61 L. Ed. 176; Kryger v. Wilson, 242 U. S. 171, 37 Sup. Ct. 34, 
61 L. Ed. 229. 

[3] The clause we hâve italicized shows that the state has conferred 
on a holder the right to remove oysters which he has planted on nat- 
ural oyster ground on thèse express conditions : (1) The natural oys- 
ter ground must hâve been assigned to him and included in the plat of 
his assignment; (2) it must hâve been so included without his fault; 
and (3) it must hâve been so included by the fault of an officer of the 
state. 

The évidence relied on to show assignment of the ground to com- 
plainant's predecessor under the lease is contained in affidavits to the 
efïect that Hart, who was inspecter at the time, was a very careful 
and diligent officiai; that the stakes were never removed from their 
original location ; and that Hart would not hâve allowed them within 
the Baylor line, if he had not made the mistake of assigning the ground 
within the stakes to the lessees. Against this affidavits were submit- 
ted by the défendants to the efïect that before complainant got the 
leases the stakes had been intentionally placed further out, within the 
Baylor survey, and that the stubs of the old stakes nearer the shore 
are still to be found. Any possible doubt on this point, however, is 
entirely dispelled by the affidavit of Ruediger, the engineer, in which 
he States : 
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"In examiiiing ail of tlio plfits th.it I havo bpen able to flnd, bearinj? npon 
tins question, I hâve not found a single one wliicli indioates tliat nny oystei- 
inspeetor, or surveyor, ever undertook to convey, or asslim. or lease to au 
applicaiit, auy portion of any of the ground licld l)y Mr. Hurley to the north- 
ward of the dotted Une of the Baylor survey. In makins thèse researches, 
I hâve dono so with tlie sole pnrpose of ascertalnhis the fnets. >[y instruc- 
tions froui the coninnssion lias-e been to «et ail the information on tins snhjoct 
possible, and to verify it. If possible, so thot a eorrect conclusion conld be 
reached hy tlie commission upon the trne facts in the case. I hâve sui-veyed 
virtually every tract of oyster planting ground in the Kappaliannock river, 
except in the county of Essex, whleh I hâve not yet reached in the work I 
am doing, and I hâve found ahnost innumerable cases just like tlie case now 
under discussion, and in doing this work I hâve not found that Mr. Segar, or 
hls predecessor, Mr. Hart, ever assigued an acre of gronnd within the Kaylor 
survey, either through mistalfe or othervvise. Tlieir assiguments ail indicate 
that they were made witli eare, and with due regard to the riglits of the publie 
as definod by the Baylor survey. I ha.ve found tliat their assiganients as a 
gênerai thiug conie up to the Baylor Une, or very close to it, but not in a 
single instance hâve T fcuind that they erred in crossing that Une and assign- 
ing to private individuals public rock which tli(>y were prohibited by law 
frora assigning." 

The conchisive proof that the natural oyster ground heUl by corn- 
plainant was never assigned nor surve)'ed, as ground leased to com- 
plainant or his predecessors, and that his occupancy was not due to 
mistake of an officer, leaves the complainant outside of the confines of 
the statutes of 1899 and 1910 and vvithout any right he can assert 
under them. The testimony is far from convincing that complainant 
has been himself without default, inasmuch as the assignmeuts and 
plats were matters of public record; but it is not necessary to décide 
that point, since he has failed to meet the other two conditions of tlie 
statute. 

The case, then, cornes to this : When the complainant planted oys- 
ters on the natural oyster land, they became the property of the state 
under the common law. To relieve from possible hardship, the state 
by the statute last quoted conferred the right of a holder to remove 
the oysters on conditions set out in the statute. The statute does not 
take away any property, or injure any property right ; on the con- 
trary, it confers rights on the conditions set out. When the state 
créâtes and confers rights not before in existence, it may attach to 
them any conditions, and those who claim the benefits of the statute 
must accept its conditions. Cooley's Constitutional Limitations, 181. 
Since the bill, affidavits, and exhibits show thàt the complainant has no 
property right, either at common law or under the statute, to be taken 
without compensation or without due process of law, he is not injured 
by any of the statutes relating to the matter, and will not be heard 
to assert their invalidity. McCabe v. Atchison, Topeka & Santa Fé 
Raihvay Co., 235 U. S. 151, 35 Sup. Ct. 69, 59 L. Ed. 169; Louisville 
& Nashville R. R. Co. v. Finn, 235 U. S. 601, 35 Sup. Ct. 146, 59 U 
Ed. 379; Jefïrey Mfg. Co. v. Blagg, 235 U. S. 571, 35 Sup. Ct. 167. 
59 L. Ed. 364; Hendrick v. State of Maryland, 235 U. S. 610, 35 Sup. 
Ct. 140, 59 E. Ed. 385; Mallinckrodt Works v. State of Missouri ex 
rel. Jones, 238 U. S, 41, 35 Sup. Ct. 671, 59 L. Ed. 1192. 

Fortunately this conclusion vvorks no hardship on the complainant. 
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Taking the most favorable possible view of his case, he bas no sub- 
stantial equity. The land from which he bas unlawfully excluded the 
public bas never been assigned to him or bis predecessors, and no rent 
bas been paid for it. The total area claimed by him and in bis pos- 
session, as ascertained by Ruediger's siirvey, is 91.05 acres. The bill 
allèges he has been paying rent on 47.48 acres, in two tracts, 21.98 acres 
and 25.5 acres. Tbis, taken from the 91.05 in bis possession, leaves 
more than the 36.5 acres of natural oyster ground in bis possession for 
which he has paid no rent. 

Nor will there be any unjust advantage to the state or the public 
on opening tbis natural oyster ground to the public. True, complain- 
ant planted the oysters and will be deprived of the exclusive right to 
gather them; but it is also true that he has for 15 years appropriated 
to his own use ail the natural oysters on the land which were the 
property of ail the people of the state. 

The injunction is denied, and the temporary restraining order re- 
voked. 

WADDILL, District Judge (dissenting). I regret my inability to 
concur with my Brethren in either their détermination of the facts or 
tbeir conclusions as to the law properly applicable and controlling 
upon the application for the injunction prayed for. 

From my view of the case, the very least the complainant is entitled 
to is to be allowed a reasonable time within which to remove his 
oysters and oyster shells planted by him within the disputed area ; 
that is, upon the natural oyster rocks found to be within the land as 
staked ofï and rented to the complainant — the defendant's contention 
being that thèse stakes had been changed since they were originally 
placed, and extended out into territory forbidden to be leased, or to be 
used other than by the public generally, for tonging oysters naturall)' 
grown thereon. 

The complainant, and those under wbom he claims, hâve for a period 
of more than 20 years been engaged in planting and raising oysters in 
the waters of the Rappahannock river, upon certain small lots of land 
formerly leased and set aside to them by the state, paying for said 
lands a yearly rental of $1 per acre. The land was regularly surveyed, 
plotted, and staked ofï by the state's représentatives, and from that 
time until the beginning of tbis controversy, some 2 years ago, the 
rent was regularly paid each year, and the work of planting and 
propagating oysters thereon, and catcbing, marketing, and disposing 
o£ the same, was openly carried on, always under the eyes and with 
the full knowledge of the state's oyster inspectors, and others properly 
having the right of supervision and direction of what was being done. 

The controversy over the right to occupy ail the lands claimed by the 
complainant, came about tbis way : After he had held and uninterrupt- 
edly occupied the same, paying regularly his reniais therefor for many 
years to the state, a proceeding was inaugurated by ten citizens bef ore 
the défendant board of fisheries, pursuant to the provisions of sec- 
tion 39 of the state's General Oyster Law, approved March 17, 1910, 
asking a resurvey of the lands of the public oyster grounds within 
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the territory occupied by the complainant, with the resuit that the 
board, without perhaps giving either the formai notice to those to be 
affected, or according them such a fuU and formai hearing as the 
law contemplated, found that portions of the ground within complain- 
ant's boundary, as staked off, was a part of the natural oyster rock 
or bed, and hence not subject to be leased to, or used by, the com- 
plainant. Upon the board's action being announced, the complainant, 
pursuant to another provision of the State Oyster Law (section 15), 
asked to be allowed a reasonable time within which to remove f rom the 
disputed territory his oysters and oyster shells planted thereon, which 
request the board denied. Sections 39 and 15 are as follows: 

'"39. Stirveying and Resurveying Plaiiting Ground», and Marlnng Lines of 
OeodeUc Survey. — The connnissioii of flslieries is liereby autliorlzed and eiii- 
powered to sélect and appoint, on such terms as ma y be agreed upon, any 
snrveyor, or surveyors, to suvvey, or resurvey, any oyster planting gronnds, 
either lu his own or any othar county, and to re-establish and permanently 
marli any Une or Unes of the Baylor geodetic survey, which. in the judgment 
of the commission of flsheries, it niay be necessary to define ; or an appli- 
cation may be made to the commission of flsheries by ten citizens of the 
county to hâve any Une or Unes of the Baylor geodetic surcey re-established 
and permanently marked: Provided a bond and secarity be given to the com- 
mission of flsheries that the applieants will pay ail costs for surveying and 
marking: And provided further, that ten days' notice of such survey shall 
be given to ail parties whose légal oyster tenures might be directly afCected 
thereby ; and if It sliould turn out that it was not necessary, in the opinion 
of the commission, to hâve said Une or Unes re-established, tlien ail costs of 
the survey and marking shall be borne by the applieants ; but if it shall ap- 
pear that the Baylor gc>odetie survey had beon encroached upon, tlien the cost 
shall be borne by the commission of flsheries and the bond given be vold." 

"15. Resurveyg of Planting Grounds. — When, hy any resurvey of oyster- 
planting grounds or survey made to re-establish the Unes of the state survey 
of natural oyster beds, rocks or shoals which shaU hereafter be made uiuler 
the direction of the commission of flsheries, it shall appear that any holder, 
without his own defauU. and by mistake of any officer of the state, has had 
assigned fo him and included in the plat of his assignnient any portion of the 
natural oyster beds, rocks or shoals as deflned by law, and it shall furtlier 
appear that su(;h holder has oysters or shells planted on the said ground, then, 
before tlie sLakes shall be removed from said ground or the same opeued to 
the pubUc, the said holder shall ))e allowed a reasonable time, the length of 
which is to be determined by the commission of flsheries, in tlieir discrétion 
(and duly advertised), within which to remove his planted oysters or shells 
from the said ground. » * * " 

In reaching its conclusion, the défendant board, among other things, 
recited : 

"From the évidence, introduced in this case, this commission is of opinion 
that the appUcant did not show such a case as to entitle him to the relief 
asked for in his pétition. It Is admitted that the appUcant is on a very con- 
sidérable portion of the natural rock. It appears that the right to use this 
groiuid waa purchased by Mr. Hurley from a company that had purchased 
this right from the original assignées, and that the stakes, at the time Mr. 
Hurley purchased, were in substantially the same position they now occupy; 
but it does not appear that the stakes were placed in that position either by 
Mr. Hart. the former inspector, or by the county surveyor, who made the sur- 
veys of the various small tracts which, now united in one holder, form the 
subject of this pétition. Just how the stakes were moved out upon the publie 
rock does not appear. The best évidence introduced on this subject indicates 
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that a former owiier moved tlie.se stakes out aboiit 20 years ago, and that he 
not oiily iiiovcd them out, but extended them a lonç distance to the eastward, 
into a place where they are alniost surrounded by tlie natural rocks ; the 
public grouud being on the two longest sidcs, and one of the short sides of thls 
extension. Tins ground appears to hâve been taken in this \vay about 5 years 
before JJr. Hurloy purchased the rights of the persons or of the corporation 
ocoiipying 1be ground. It has never been reassigned, and is still lield by Mr. 
Ilurley uuder the original assignments." 

The board f urther certified that the complainant was ignorant of the 
fact that a portion of the public grounds had been taken in and was 
turned over to him. In passing upon the complainant's request, the 
défendant board held, in effect, that before the same could be granted, 
it was incumbent upon the complainant to show, first, that he was 
in possession of such natural oyster rock, bed, or shoal, without lus 
own def ault ; and, secondly, that he must hâve been placed in posses- 
sion of the same by the mistake of some ofhcer of the state, whose 
duty it was to assign planting grounds to him, properly applied for ; 
and the board thereupon required the complainant to remove the 
stakes back to the line as prescribed by it, and thus throw open the 
grounds within the disputed territory to the public. There is no ques- 
tion as to the complainant having large quantities of oysters and oyster 
shells planted upon thèse grounds, variously estimated at from $8,(XiO 
to $15,000 in value, and that the same will be a total loss to him, if 
the défendant board's action stands. 

The reasons assigned by the board for its action in thus sum'Tiarily 
depriving the complainant of his property are too flimsy and un- 
reasonable to receive serious considération. In one breath, it required 
that he should show his freedom from fault in his occupancy of the 
natural oyster rocks, and in another it certifies that he was ignorant of 
the fact that a portion of the public grounds had been taken and turned 
over to him. The board further certified, as shown from the fore- 
going excerpt from their opinion, that the extension of the stakes in 
question occurred about 20 years before, and some 5 years before 
the complainant purchased the rights of the persons and companies 
occupying the grounds, and that there had never been any reassign- 
ment, and the complainant still held under the original assignment. 
The suggestion that it be shown that the possession of the disputed 
grounds was secured by a mistake on the part of some officer of the 
State, whose duty it was to make assignment of oyster-planting 
grounds, is even more untenable, when it is certified by the board that 
the stakes were improperly extended a quarter of a century ago, with- 
out knowledge of the complainant, and 5 years before he acquired 
the oyster grounds. 

The claim is further made, in efïect, that the complainant ought 
to sufïer as a resuit of a wrong committed by his predecessor in title, 
although he was entirely innocent thereof, and the intimation is also 
conveyed that the complainant, because of his gênerai knowledge re- 
garding the complaints of persons in the section of the country as to 
encroachments upon the public grounds or natural oyster rocks, 
should hâve, in some manner not specified, known of the erroneous lo- 
cation of the ancient title. The défendants apparently forgot the po- 
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sition they occupy, when they seek to justify their action by thèse 
unreasonable claims. With what degree of propriety, of fairness, of 
justice and right, can they, and the state and its offkers, make thèse 
contentions? The stakes hâve remained in their présent position for 
more than a quarter of a century, marking and indicating the lands in 
question, and year in and year ont during that entire period, acting 
by and through their accredited représentatives, cognizant of the lo- 
cation of the oyster grounds subject to lease, they hâve yearly rented 
to and received from the complainant the rent specified by law for 
the premises in question, and he, in good faith, openly, and with their 
full knowledge, has planted oysters and oyster shelLs upon the lands 
so staked off and leased to him, and he has been so engaged and em- 
ployed on quite a large scale, pursuant to the state's policy, and the 
law respecting the development of its vast and valuable oyster grounds 
and rights. 

To summarily sever this relationship by reason of a change of the 
boundary lines under the water, upon a resurvey, as prescribed by law, 
without according to those to be affected thereby the rights secured 
to them to remove the oysters found within the territory afïected by 
the change of line or boundary, certainly under circumstances such as 
exist in this case, would be both unjust and unconscionable. Such 
action can only be likened to that of a landlord, dispossessed of prem- 
ises he had leased in good faith to a tenant, objecting to the tenant's 
taking with him his property, carried to and placed upon the leased 
premises. Some possible claim or equity might be set up by the true 
owner against the renioval of property from premises shown to be 
his ; but surely those placing a tenant in such an unf ortunate position 
would not be heard to further add to the embarrassments and losses 
to which he had been subjected, by seizing what he had thereon. 

However commendable the course of the défendant board may be in 
securing to the gênerai public the right to the free use of the public 
oyster lands of the state, it should not allow its belated activity in this 
respect to make it do injustice to those with whom the state and its 
officers hâve done business in good faith and in a perfectly proper 
manner for so many years. No citizen should expert the state, in 
order to secure him in any right he may hâve in its oyster bottoms, to 
do more than fairly and justly deal with those to whom it has been 
leasing the same, in furtherance of its policy in respect thereto, and 
section 15, supra, as regards the very matter under considération, was 
intended to aiïord such protection. To fritter away those rights on 
one technical pretext or another would be a travesty upon justice. 

Considering the question of the constitutionality of the two pro- 
visions of the state Oyster Law, sections 15 and 39 above quoted, as- 
sailed by the complainant, the writer can but believe that the same 
are invalid, if what has been done in this proceeding can be success- 
fully accompHshed, in that they do not afïord due process of law 
to those who may be deprived of their property thereunder. Due 
process of law contemplâtes always adéquate notice, a fair hearing, at 
which shall be accorded and enforced the equal protection of the 
laws, and that jurisdiction shall hâve been reposed in the tribunal 
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administering the laws. It is not enough that the parties whose 
rights are affected by chance may hâve had notice, or that the same 
may hâve been accorded as a matter of favor. The law itself must 
require notice, give the right to be heard, and afford an opportunity 
to that end, and the test of the constitutionaHty and vahdity is, not 
what was donc, but rather what may hâve been done, under the statute 
assailed. Boggs v. Commonweahh, 76 Va. 989, 998, 999, 1,000, an 
opinion by Tudge Staples, and cases cited ; Central of Georgia Rv. Co. 
V. Wright, 207 U. S. 127, 28 Sup. Ct. 47, 52 L. Ed. 134, 12 Ann. Cas. 
463 ; Chicago, etc., v. State of Minnesota, 134 U. S. 418, 10 Sup. Ct. 
462, 33 L. Ed. 970; Coe v. Armour Fertilizer Worlts, 237 U. S. 413, 
35 Sup. Ct. 625, 59 .L. Ed. 1027. The reasonableness of the notice 
required, the extent to which opportunity is afforded for a hearing, in- 
cluding opportunity for judicial review in proper cases, are vital 
éléments to be taken into account, in construing the validity of the 
statute. 

Under section 39 of the Oyster Law, under review, it is évident 
that the commission of fisheries acts ex parte, and without consulting 
or affording to any one opportunity to be heard in determining wheth- 
er they will order a survey or revision of oyster grounds and the 
establishment of lines in connection therewith, and they likewise act in 
making choice of the surveyor or surveyors to survey and establish 
such lines. Notice only (of 10 days) is required to be given of such 
survey to parties whose légal oyster tenures may be directly afifected 
thereby. No opportunity is afforded, either to contest the propriety 
of ordering the resurvey, or of being heard upon the very important 
question of the sélection of the parties to discharge the délicate duty 
of re-laying off the lines ; nor is there opportunity afforded to re- 
vievi' the action of the surveyor, save in the matter of costs, either by 
the board of fisheries or any judicial tribunal. 

Section 15 of the act, supra, is even more objectionable from a con- 
stitutional standpoint. It was apparently intended to provide for the 
proper disposition of the oysters found upon the grounds where the 
lines had been rearranged ; but no sort of provision is made for a 
-hearing in respect thereto, the giving of notice, the convening of the 
board, or its hearing and décision. Nor is any sort of judicial revie\v 
of the board's action provided ; yet it is under that section that the 
board has actually concluded to take from the complainant thousands 
of dollars of his prcperty, and boldly and bodily turn the same over 
to the gênerai public, who may be fortunately so circumstanced as to 
be able to avail themselves of the rich harvest in oysters that will 
quickly flow from such a grand prize distribution. 

What was said by IMr. Justice Pitney, speaking for the Suprême 
Court, in Ochoa v. Hernandez, 230 U. S. 139, 161, 33 Sup. Ct. 1033, 
1041 (57 L. Ed. 1427), is peculiarly apphcable hère: 

">Mtliout the gnaranty of 'due pro(:<>ss' the right of privute property can- 
iiot be said to exist, In the sensé ni whlch it is luiown to onr laws. Tlie prin- 
ciple, known to the eomiiion law before Magna Charla, was einbodied In that 
eharter (Col<e, 2 Inst. 4.j, 50), and bas been reeos;nized since the Kevolution 
as among the safest foundations o1' oiir institutions. Wliatever else may be 
uncertalu about tlie dethiitiou of tlie term 'due process of law,' ail authori- 
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ties agrée that it inhibits the taking of one man's property and giving It to 
another, contrary to settled usages and modes of procédure, and without no- 
tice or an opportuulty for a hearing." 

And the wisdom of that great jurist, Mr. Justice Bradley, was never 
more perfectly shown than in his concurring opinion on this subject, 
in Davidson v. New Orléans, 96 U. S. 97, 107 (24 L. Ed. 616), in 
which he says: 

"I think, therefore, we are cntitled, under the Ifourteenth Amendment, not 
only to see that there is some process of law, but 'due process of law,' pro- 
vided by the state law, when a citizen is deprived of liis property, and that, 
in judging wliat Is 'due process of law,' respect nuist he had to the cause and 
object of the taking, whether under the taxlng povi'er, the power of eminent 
domain, or tlie power of assessment for local improvements, or none of thèse, 
and if found to be suitable or admissible lu the spécial case, it will be ad- 
judged to be 'due process of law,' but if found to be arbitrary, oppressive, 
and unjust, it may be declared to be not 'due process of law.' " 

What could be more arbitrary, oppressive, and unjust than the ac- 
tion of the board of fisheries in denying to the complainant the right 
to remove his oysters from grounds held to be public grounds, placed 
thereon by him during the period of his lease, and treated by it as 
ground subject to lease, and for which the complainant regularly and 
yearly paid full rent therefor. 

Moreover, it is manifest from the board's action that it did not 
seek to justify its course by any claim of right on the facts of the case, 
but merely upon erroneous conclusions as to what the complainant 
might or should hâve known, or ought to hâve shown the board, re- 
garding matters confessedly beyond his control, and wholly out of his 
power, and which, as a matter of fact, had no material bearing on the 
controversy. The complainant was admittedly innocent respecting 
the extension of the lines of the land occupied by him, and he, as 
tenant from the state, was estopped from contesting the title of his 
landlord. But not so with the' state. At any moment it could hâve 
either ref used to lease the land, or hâve properly corrected, or investi- 
gated, or relocated the lines before so doing. To accept the lines 
as those apparently covered by the grant, and lease the same to an 
innocent holder under the grant, and take his money for doing the 
very thing the parties to the lease had in view, namely, develop the 
oyster lands of the state, and suddenly change and frustrate such 
lines, and keep his property placed upon the lands affected by such 
change, would be to consummate an actual fraud upon the complain- 
ant. 

The, majority of the court suggest that no hardship has befallen 
the complainant, since, taking the most favorable view, he had no 
substantial equity in his claim, inasmuch as the land upon which he 
planted his oysters, by reason of the change of lines, had never been 
actually leased to him. Aside from this extremely technical claim 
thus advanced, and which it seems to the writer is not supported by 
the évidence, the same is based upon an erroneous view of the law 
applicable to the case. In Coe v. Armour Fertilizer Works, 237 
U. S. 413, 424, 35 Sup. Ct. 625, 629 (59 L. Ed. 1027), Mr. Justice 
Pitney, speaking for the Suprême Court, said : 
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"To oiie who protests against the taking of liis property witliout due process 
of law, it is no answer to say that in his particular case (lue process of law 
would hâve led to tlie same resuit, because he had no adéquate défense upon 
the merits'"— citing Kees v. Watertown, 19 Wall. 107, 123, 22 L. Ed. 72. 

The further suggestion is made that, inasmuch as the complainant 
asked for his oysters, under section 15 of the act, he is thereby es- 
topped from raising the question of the constitutionality of the pro- 
vision. Surely this contention cannot be correct under the facts ana 
circumstances hère. This section 15, when read in the light of sec- 
tion 39, shows that, when the lines were lawfully changed under that 
section, certain rights inhered to the 03'ster planter to remove his 
oysters and oyster .shells from the premises to be thrown open to the 
public by the proposed change, and if it should for a moment be 
supposed that one was to be penalized by the mère availing himself 
of the obvious benefits and privilèges given by the statute, and could 
legally secure no rights thereunder, it would be but another évidence 
of the invalidity and unconstitutionality of this law. 

The complainant is, in my judgment, clearly entitled to the injunc- 
tion prayed for. 



HINES, Director General of Railroads, et al. v. CLAKENDON LEVEE 

UIST. et al. 

(District Court, E. T). Arkansas, W. D. December 8, 1919.) 

1. Constitutional law €=397 — Act requiring railroad to elevate track un- 

constitutional, as depriving of property without due process. 

Sp. Acts Ark. 1919, p. 121, enlarging the Clarendon levée district to in- 
clude the track of the St. Louis & Southwestern Kailway Company and 
territory beyond, and requiring company to raise Its roadbed within 
the district for the expressed purpose of protecting the city from overflow 
and the track Itself from inundation, in conséquence of vvliieh, it is recited, 
"the public trafflc upon said railroad has been Interrupted, to the great 
détriment of the public welfare," held uneonsti tutional, as depriving the 
Company of its property without due process of law, it appearing that the 
raising of the traclc within the district would cost upward of $150,000, 
and would not aid in preventing interruption of trafîic, because the 
track for three miles beyond was upon a trestle and subject to the same 
overflow, nor would it afford any protection to the added portion of the 
district beyond. 

2. Statutes ®=>181(3) — Détermination of constitutionality. 

In construing a législative act enacted under the police power of a 
State, where its validity is attacked as depriving one of constitutional 
rights, the courts wlU not be controlled by the form of the statute, but 
by the possible results of its opération. 

3. Railroads <S=^87 — Construction of tracks within police power of states. 

Wliile under its police power a state may require railroads to change 
their tracks, when necessaiy for the protection of life or for the good of 
the public generally, there must be fair and reasonable ground for it, and 
the acts required to be doue must hâve some effective relation to the end 
sought to be accomplished. 

4. Constitutional law <S=>241 — Statute singling out one railroad, and requir- 

ing élévation of tracks, unconstitutional. 

A state may not arbitrarily sélect a particular railroad company, and 
require it to raise its tracks at a particular place, for the avowed pur- 

Ê^For other cases see Bamo toplo & KBY-NUMBBR in ail Key-Numbered Digests & Indexe» 
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pose of preventing the obstruction of trafflc by overflow, where snch 
track is subj<'et to overflow at the same tinie at other places, and wliere 
other roads through tlie state are subject to the saine obstructions. 
5. Statutes <S=366 — Validity of class législation. 

A state may enact class législation, but snch nu act must apply to ail 
of that class similarly situated, subject to reasonable exceptions based on 
some reasonable grounds, and wliat is a reasonable exception is a question 
to be flnally deteniiined by the courts. 

In Equity. Suit by Walker D. Hines, as Director General of Rail- 
roads, and the St. Louis Southwestern Raihvay Company, against the 
Clarendon Levée District and others. Decree for complainants. 

J. C. Hawthorne, of Jonesboro, Ark., and Daniel Upthegrove, of 
St. Louis, Mo., for plaintifïs. 

G. Otis Bogie, of Brinkley, Ark., and Rose, Hemingway, Cantrell & 
Loughborough, of Little Rock, Ark., for défendants. 

TRIEBER, District Judge. The plaintifïs seek to enjoin by this 
action the enforcement of sections 2, 3, and 4 of the Spécial Act of 
the General Assembly of the .state of Arkansas, entitled "An act in aid 
of the Clarendon Levée District, and for other purposes," approved 
February 13, 1919, pubhshed in Spécial Acts of Arkansas, 1919, p. 121. 

Section 1 of the act provides that the Clarendon levée district as it 
has existed since 1890 is legalized as a levée district, duly organized 
under the gênerai laws of the state governing levée districts, and then 
describes the boundaries, which enlarge the district by adding thereto 
the roadbed of the railway company, and in addition thereto several 
hundred feet east of the roadbed. 

Section 2 makes it the duty of ail railroads crossing the levées of 
said district to raise their grades to the height of said levées, and a 
failure to do so vvithin six months after the passage of the act subjects 
them to a fine of $100 for every day, to be recovered by either a crim- 
inal prosecution or a civil action for the benefit of the levée district. 

Section 3 recites that the plaintiff railway company, at the time of 
the organization of the levée district (which was in 1890), agreed that 
it would build its track high enough to serve as a levée, protecting said 
city of Clarendon from overflow, and in considération of said agree- 
ment it has been excused from the payment of levée taxes to the 
district. It then proceeds that : 

"It is hereby ascertained and declared that the levée of the said St. Loui.^ 
Southwestern Raihvay is not of the height required to protect said city of 
Clarendon from overflow, nor is It of a height to protect the track itself from- 
Inundation by the watere of AVhite and Cache rivers, so that, in conséquence, 
the public trafflc upon said railroad has been interrm)ted to the great détri- 
ment of the public welfare." 

It then provides that the railroad is required within six months from 
the passage of the act to raise its track within said levée district to the 
height of the levée of the said district, to the end that said track may 
be above overflow and the traffic upon said railroad may not be inter- 
rupted thereby; upon failure to comply with this requirement it shall 

<g=5For other cases see same topic & KBY-NUMBER ia aU Key-Numbered Dlgests & Indexes 
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be deemed guilty of a misdemeanor, and subjected to a fine of $100 
for each day. 

Section 4 provides that any railroad company, which bas made a 
contract such as set out in section 3, and fails to comply with such 
contract, shall be guilty of a misdemeanor, and subject to a fine of $100 
for each day it shall f ail to raise and maintain said levée at that height, 
vvithin six months after the passage of the act. 

The complaint, after setting out the jurisdictional facts and the own- 
ership of the road by the plaintiff railway company, and that it is now 
in the possession and under the control of the plaintifï Walker D. 
Hines, as United States Director General of Railroads, and the pro- 
visions of the spécial act of 1919, charges that a raise of the grades 
of the railroad within that levée district, as required by the act, would 
cause an expenditure of $200,000, and would not benefit the railway 
or its property, either directly or indirectly. It attacks the constitu- 
tionality of the act, setting up the fact that it is an Interstate railroad, 
running through the states of Missouri, Arkansas, and Louisiana, and 
that the act is a taking of its property without due process of law. 
They deny the existence of a contract as set out in section 3 of the act, 
or that in considération of such an agreement the railway bas been 
excused f rom the payment of the levée taxes. They also deny that the 
Législature ascertained that the roadbed of the plaintifï was not of the 
height required to protect the city of Clarendon from overflow, or that 
the height of its tracks was not sufficient to protect them from inunda- 
tion. They allège that the increased height of the levée as required 
by the act cannot possibly be constructed within the period of six 
months, if the act is valid, and they pray for an injunction to restrain 
the enforcement of the act by the défendants, the levée district, the 
directors of the district, the Attorney General of the state, and the 
prosecuting attorney for that circuit. 

The answer dénies that the cost of compliance with the act would 
cause any great expense, or that the act places any burden upon Inter- 
state commerce, but, on the contrary, tends to facilitate the same. It 
then sets up that the floods of White river are becoming continually 
higher, and the raising of said track is essential to the proper discharge 
of the functions of said railroad company as a public carrier of pas- 
sengers and trade. It is then alleged that on July 7, 1890, the county 
court of Monroe county, in which the town of Clarendon is located, 
duly laid ofî said levée district in conformity with the laws of the state ; 
that by the terms of said judgment the roadbed of the said railroad 
company is embraced in the district and was subject to taxation for 
levée purposes; that by making said track solid it could be made to 
serve as a portion of the levée, and thereupon a contract was entered 
into between the levée district and the railroad company, by which the 
latter undertook to maintain the said track as a portion of the levée ; 
in considération thereof the levée district was to refrain from collect- 
ing any levée taxes from the railroad property; that for more than 
28 years that contract bas been enforced, and for ail of that time the 
railroad company has been excused from the payment of levée taxes, 
becanse its track was a portion of the levée, and whenever there was 
204 F.— 9 
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danger of overflow the railroad company has held that levée as long as 
possible with sand bags and other devices, when its tracks at nearby 
points were under water and traffic suspended in conséquence of said 
track being inundated, in considération of being relieved of paying said 
levée taxes ; that when, in 1918, the railway company refused to raise 
its track to meet the high stages of the water in White river, the levée 
district undertook to lay upon the railway track of the railway com- 
pany the levée taxes, whereupon it pleaded in défense this contract to 
be excused from the payment of taxes. They also pleaded an estop- 
pel by reason of thèse acts. 

The answer also sets up a counterclaim, asking for spécifie perform- 
ance of the contract. To this counterclaim the plaintiffs filed a reply, 
denying that the roadbed of the railroad company was embraced with- 
in the levée district and subject to taxes, or that it undertook to main- 
tain the roadbed as a portion of the levée, or that it ever pleaded the 
alleged contract in défense of an attempt by the levée district to levy 
a tax upon its property. They also pleaded that, if there was such a 
contract, it would be void, as it was not to be performed within one 
year from the making thereof, and was not reduced to writing; that 
the terms would be so indefinite and uncertain as to make it impossible 
to détermine what the rights and liabilities of the parties were intended 
to be granted or imposed thereby ; that it would be lacking in mutuality, 
as there was no agreement upon the part of the levée district to 
maintain its levée, and no considération moving to the railway com- 
pany; and that the levée district was without authority and could not 
lawfuUy make such a contract. 

They further claim that the alleged contract, if it ever existed, ought 
not to be specifically performed by a court of equity, because (1) its 
terms are vague, indefinite, and uncertain; (2) that the défendants 
hâve a plain and adéquate remedy at law to enforce the rights, which 
may accrue to them by reason of the existence of said alleged contract, 
in an action for breach thereof ; (3) that the ternis of said alleged con- 
tract are unconscionable, oppressive, and unreasonable, unfair, and 
iniquitous, for the reason that the spécifie performance thereof would 
compel the railway company to spend $200,000 to accomplish a resuit 
which could be accomplished by the district at an expense not to ex- 
ceed $25,000; (4) the terms of said contract as alleged show that it 
is perpétuai; that the act of the Législature in attempting to impose 
jurisdiction upon a court of equity of spécifie performance is uncon- 
stitutional, as an unlawful invasion of the judicial powers by the Légis- 
lature. 

It then pleads that, even if there was such a contract as is pleaded 
in the answer, the same was breached in the year 1894, and continually 
thereafter, in failing to comply with the ternis of such alleged contract, 
and that during the time intervening between 1894 and the time of the 
institution of this suit the railway company has expended vast sums in 
the improvement of said property, which will be lost, if it is now com- 
pelled to raise its roadbed, structures, and buildings as prayed by the 
défendants, and also that the right of action thereunder is barred by 
the statutes of limitation and lâches. 
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So far as section 2 of the act is involved, the railway company does 
not cross the levée of that district, as the levée at the présent time ex- 
tends no further than the west side of the railway embankment ; there 
being no levée east of it. Nor is it necessary to pass upon the validity 
of section 4 of the act, in view of the finding of fact made by the court 
as to the existence of such a contract. This leaves for considération 
only the relief asked against the provisions of section 3 of the act. 

[1] The statement in the act that there was a contract is clearly 
erroneous, as the évidence conclusively establishes that there was no 
such contract, either in writing or verbal. The undisputed évidence 
also established that the levée district as created in 1890 did not in- 
clude the railroad embankment on which its tracks are laid, and, of 
course, was not subject to taxation by the levée district. Mr. Jeffries, 
who was a director of the levée district from October, 1890, shortly 
after the création of the district, until the passage of the act in contro- 
versy in 1919, testified that the reason for not taxing the railroad for 
levée taxes was due to the fact that the directors did not consider it in 
the district. It is true that its station and some side tracks were within 
the district, and were never assessed for taxation. But this was the 
fault of the officers of the district. Their failure to assess this prop- 
erty cannot act as an estoppel of the railway compan}', if it never 
claimed an exemption under a contract, express or implied. The évi- 
dence shows that it never did. 

This leaves for considération whether section 3, requiring the 
railway to raise its roadbed and tracks to a height equal to that of the 
levée of the district, upon the grounds set out in the act, that "it is 
insufficient to protect the track from inundation by the waters of 
White and Cache rivers, and that by reason thereof the public traffic 
upon said railroad has been and is likely to be interrupted to the great 
détriment of the public welfare," is valid. 

The court finds that the évidence establishes that the district, as de- 
scribed in the act of 1919, extends the levée district for over 700 feet 
east of the railroad embankment, while the original district, as creat- 
ed in 1890 by the county court of Monroe county, only extended the 
district to the west side of the railway embankment, and did not in- 
clude the railroad embankment or any lands east of it; that the town 
of Clarendon is on the north side of White river ; that the railway 
crosses the river at that point on a bridge erected by it, proceeding in 
a southerly direction; that south of the bridge the White river bot- 
toms are as low as, or perhaps lower than, the town for three miles; 
that the tracks for thèse three miles are on a trestle of the same height 
as the tracks in the town, and that, if the floods of White river are 
sufficiently high to inundate the roadbed in the town at its présent 
height, it would cover the tracks on the trestle, and interfère with the 
traffic of the road to the same extent as if the roadbed in the town was 
under water ; that the levée district, when established in 1890, was for 
the purpose of building a levée to protect the town of Clarendon. 
It began at the railroad embankment near the bank of the river, and 
then ran west and around the town, somewhat in the shape of a 
crescent, to the embankment at the north end of the town, thus making, 
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with the railroad embankment, a complète levée around the town, pro- 
tecting it fully from what was, until the high water of 1916, the high- 
est rise of White river. 

[2] In construing a législative act, enacted under the police power 
of a state, when its validity is attacked as depriving one of the pro- 
tection of the rights secured by the national Constitution, the courts 
will not be controlled by the form of the statute, but the possible re- 
sults of its opération. Yick Wo v. Hopkins, 118 U. S. 356, 373, 6 Sup. 
Ct. 1064, 30 L. Ed. 220; Merchants' Bank v. Pennsylvania, 167 U. S- 
461, 463, 17 Sup. Ct. 829, 42 L. Ed. 236; Bailey v. Alabama, 219 U. 
S. 231, 31 Sup. Ct. 145, 55 L. Ed. 191 ; Mountain Timber Co. v. Wash- 
ington, 243 U. S. 219, 237, 37 Sup. Ct. 260, 61 L. Ed. 685, Ann. Cas. 
1917D, 642; Ludwig v. Western Union Tel. Co., 216 U. S. 146. 162, 
30 Sup. Ct. 280, 54 L. Ed. 423 ; Standard Oil Co. v. Graves, 249 U. S. 
389, 394, 39 Sup. Ct. 320, 63 L. Ed. 662. 

The act of 1919 enlarges the district, so as to include, not only the 
entire right of way of the railway, but several hundred feet east of it, 
and not within the corporate limits of the town of Clarendon. If the 
railway tracks are raised to the height necessary to protect them and 
the town against overflow, when the height of the river reaches that of 
1916, or exceeds it, or if the water is as high as it was in 1890, the 
lands in the district east of the railway embankment will still be un- 
protected from overflows, as they are at présent, and subject to over- 
flow. In that case the owners of thèse lands would dérive no benefit 
whatever from the levée, and to tax them for levée purposes, as re- 
quired by the act, would clearly be unlawful. Myles Sait Co. v. Board 
of Commissioners, 239 U. S. 478, 36 Sup. Ct. 204, 60 L. Ed. 392, L. R. 
A. 1918E, 190. If, on the other hand, the district constructs a levée 
on the east boundary line of the district, so as to protect thèse lands, 
the tracks of the railway would not be subject to overflow, and con- 
sequently its traffic would not be interrupted during high water. 

The undisputed évidence also establishes the fact that the raising of 
the railway embankment within the levée district would not prevent 
stoppage of traffic, in case the overflow waters reach the height they 
did in 1916, as its tracks south of the bridge run for three miles through 
the same White river bottoms, where the ground is no higher, if as 
high, as in the town of Clarendon. Thèse tracks are on a trestle for 
that distance. Neither the act, nor any other statute of the state, 
requires that part of the tracks to be raised; they will therefore be 
overflowed, when the river reaches the height it did in 1916, and thus 
prevent the opération of trains over that part of the line, including 
the town of Clarendon, to the same extent as if the tracks in the town 
were inundated. The act, therefore, fails to accomplish the sole object 
for which it is claimed it was enacted and should be sustained. 

[3] While under the police power a state may require railroads, at 
their own expense, to abrogate grade crossings, erect viaducts, or even 
change tracks, if necessary for the protection of life and health, or for 
the good of the public generally, as distinguished from those of a par- 
ticular class, there must be a fair and reasonable ground for it. A 
mère arbitrary act, although exercised under the police power, cannot 
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be sustained. Uwtcm v. Steele, 152 U. S. 133, 137, 14 Sup. Ct. 499, 
38 L. Ed. 385 ; Dobbins v. Los Ani^eles, 195 U. S. 223, 236, 25 Sup. Ct. 
18, 49 L. Ed. 169; Missouri Pacific R. R. v. Nebraska, 217 U. S. 196, 
30 Sup. Ct. 461, 54 L. Ed. 727, 18 Ann. Cas. 989; Chicago, etc., R. 
V. Wisconsin, 238 U. S. 491, 501, 35 Sup. Ct. 869, 59 L. Ed. 1423, L. 
R. A. 1916A, 1133. And tliis is the rule of law in the state of Arkan- 
sas. Louisiana & Arkansas R. R. v. State, 91 Ark. 358, 121 S. W. 284. 
It is impossible to escape the conclusion that the real object of the act 
is to require the railroad to protcct, at its expense, the town of Claren- 
don from overflow. The act states that : 

"It is liereliy aseeiiained and deoliired that the levée of tlie sald St. Louis 
Soutliwe.stern Raihvay i.s not of the height required to protect said elty of 
Clarendon from overflow." 

[4] Assuming that a state may require railroads to maintain their 
tracks, in sections of the state subject to overflow, sufficiently high to 
prevent interruption of the trafiîc by reason of overflows, whether it 
is an intrastate or interstate railroad, the question hère involved is : 
May it single out one railroad, when the évidence establishes — or, even 
in the absence of évidence to that effect, the court is bound to take 
judicial notice of the fact — that there is not a railroad System in the 
state which does not traverse, in part, sections of the state which are 
at times, some more, others less, frequently, overflowed from the wa- 
ters of the Mississippi, White, Arkansas, Red, Black, Cache, St. Fran- 
cis, L'Anguille, and Ouachita rivers, and smaller streams of the state? 
The testimony shows that there are a number of other sections of this 
Company 's railroad subject to overflow, which prevent trafïic. It is 
also shown that the tracks of the Rock Island in Arkansas are subject 
to overflows, which prevent the opération of its trains at a number of 
places. 

This raises the further question whether a state may sélect one small 
section of a track of a trunk line, when the undisputed évidence shows 
that the raising of that part of the tracks to a height above any known 
overflow would still leave the road, and even this section, subject to 
the same interruption of traffic on the line of the railway, and the town 
sought to be protected, as if left at the présent height? 

[5] It is undoubtedly true that the state bas a right to enact class 
législation, but such an act must apply to ail of that class similarly situ- 
ated, subject to reasonable exceptions, based on some reasonable 
grounds. What a reasonable exception is, is a question to be deter- 
mined by the courts. It is equally well settled that a state may not 
sélect one of a class to the exclusion of ail others in the same class. 
Soon Hing v. Crowley, 113 U. S. 703, 709, 5 Sup. Ct. 730, 28 L. Ed. 
1145 ; Yick Wo v. Ilopkins, 118 U. S. 356, 369, 6 Sup. Ct. 1064, 30 L. 
Ed. 220; Hayes v. Missouri, 120 U. S. 68, 71, 7 Sup. Ct. 350, 30 L. Ed. 
578; Lawton v. Steele, 152 U. S. 133, 137, 14 Sup. Ct. 499, 38 L. Ed. 
385; Gulf, Colorado & Santa Fé Kv. v. Ellis, 165 U. S. 150, 165, 17 
Sup- Ct. 255, 41 L. Ed. 666; Cotting v. Kansas City Stockyards, 183 
U. S. 79, 112, 22 Sup. Ct. 30, 46 E. Ed. 92; Connolly v. Union Sewer 
Pipe Co., 184 U. S. 540, 559, 22 Sup. Ct. 431, 46 L. Ed. 679. 
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In Soon Hing v. Crovvley, Mr. Justice Field said: 

"The discriminations whlch are open to objection are those where persons 
engagea in the same business are subjecterl to différent restrictions, or are held 
entltled to différent privilèges under tlie same conditions." 

In Lawton v. Steele the court said : 

"To justify tlie state in thus interposing Its authority in behalf of tlie public, 
it mnst appear, first, that tbe interests of tlie public generally, as distinguishcd 
from those of a particular class, require stich interférence; and, second, tliat 
the means are reasonably necessary for the accomplishment of the piirposp, 
and not unduly oppressive upon Individuals. The Législature may not, mider 
the guise of proteeting the public Interests, arbitrarlly interfère with private 
business or impose unusual and unnecessary restrictions upon lawful occupa- 
tions. In other words, its détermination as to what is a proper exercise of 
its police powers is not tinal or conclusive, but is subject to the supervision 
of the courts." 

Counsel for défendants in their brief say: 

"It is apparent that more may be required of a railroad for the accommoda- 
tion of a City which furnishes a substantial part of its traflic than would be 
demanded on behalf of a mère hamlet. Eailroads are glad to pay hundreds of 
millions of dollars for the privilège of entering New York City, and to elevate 
their tracks or to carry them through expensive tunnels, as may be demanded." 

This may be admitted, but how can this apply to the facts in the 
instant case? An overflow or washout of a railroad traclc in an unin- 
habited section, a short distance from a city, will as effectually prevent 
trains from entering or leaving the city, as if the obstruction was on 
the tracks in the city. 

The évidence also estabhshes, and the court so finds, that the ex- 
pense to the railway company, to comply with the provisions of this 
section of the act would, in view of the high cost of labor at the présent 
time, be at least from $150,000 to $175,000. The évidence on the 
part of the plaintiff estimâtes it at $189,720, and to raise the three 
miles of trestle would cause over $100,000 more expense, while the 
taxes assessed and collected by the levée district for the building and 
maintenance of the levée, beginning in 1891 to 1919, inclusive, 28 years, 
amounted to $27,239.34. This included the expenses incurred by the 
commissioners and the cost of assessing and collecting the taxes. In 
Oregon Railroad & Navigation Co. v. Fairchild, 224 U. S. 510, 529, 32 
S'up. Ct. 535, 540 (56 L. Ed. 863), it was held: 

"Where, however, the proceeding is brought to compel a carrier to furnish 
a facillty not included within its absolute duties, the (lucstion of expense Is 
of more controlling importance." 

See, also, Chicago, etc., v. Ochs, 249 U. S. 416, 421, 39 Sup. Ct. 343, 
63 L. Ed. 679. 

Can it be said that to maintain a levée for this particular part of 
the tracks when by reason of the fact that the tracks adjoining it would 
still be subject to overflow and prevent traffic at that place, when the 
river reaches a height sufficient to cover the présent tracks iri the town 
of Clarendon, is "included within the absolute duties" of the railway? 
"The business of a railroad is transportation, and to supply the public 
with conveniences not connected therewith is no part of its ordinary 
duty." Great Northern Ry. v. Minnesota, 238 U. S. 340, 345, 35 Sup. 
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Ct. 753, 754 (59 L. Ed. 1337). It may be proper to add that the évi- 
dence shows that since 1885, to the présent time, this part of the 
tracks has only been overflowed twice, in 1890 and 1916. As was said 
in Holden v. Hardy, 169 U. S. 366, 398, 18 Sup. Ct. 383, 390 (42 L. Ed. 
780): 

"The question in eacli case is whetlier the législature has adopted tho 
statute in exorcise of a reasonable discrétion, or whether its acrtion be a mère 
excuse for an unjust discrimination, or the oppression, or spoliation of a 
particular class." 

In Barbier v. Connolly, 113 U. S. 27, 31, 5 Sup. Ct. 357, 359 (28 L. 
Ed. 923), it was said: 

"The Fourteenth Amendment, in declaring that no state 'sliall deprive any 
person of life, llberty, or property without due process of law, nor deny to 
any person within its jurisdiction the equal protection oi' the laws,' undoubted- 
ly intended, not only that tliore should be no arbitrary deprivation of life or 
liberty, or arbitrary spoliation of property, but that equal protection and se- 
curity should be given to ail undcr like circuiastances in the onjoyment of 
their Personal and civil rights ; that ail iiei'sona should be equally entltled to 
pursue their happiness and acquire and enjoy property ; that they should 
hâve like access to the courts of the country for the i)rotection of their per- 
sons and property, the prévention and redress of wrongs, and the enforcement 
of ■ con tracts; that no impedijneut should be interposed to the pursuits of 
any one, except as applied to the same pursuits by others under like circum- 
stances ; that no greater burdens should be laid upon one than are laid upon 
others in the same calling and condition, and that in the administration of 
criminal .iustiee no différent or higher punishment should be imposed upon 
one than such as is prescribed to ail for like offenses." 

In the opinion of the court, the effect of section 3 of the act is in 
violation of the Fourteenth Amendment. Missouri Pacific R. R. v. 
Nebraska, 164 U. S. 403, 417, 17 Sup. Ct. 130, 41 L. Ed. 489; Central 
Stockyards Co. v. Louisville & Nashville R. R., 192 U. S. 568, 24 Sup. 
Ct. 339, 48 L. Ed. 565 ; Great Northern Ry. v. Minnesota, 238 U. S. 
340, 347, 35 Sup. Ct. 753, 59 L. Ed. 1337; Los Angeles Elec. Co. v. 
Los Angeles (D. C.) 241 Fed. 912, 920, affirmed 251 U. S. 32, 40 Sup. 
Ct. 76, 64 L. Ed. (opinion filed December 8, 1919). 



THE DKEDGE NO. 15. 

(District Court, E. D. Virginia. February 20, 1920.) 
No. 2663. 

1. Master and servant <S='103(1), 124(3) — Master's duty to inspect and keep 

sale steain boiler defined. 

The duiy of a master to inspect and keep in safe condition a steam 
boiler about which employés work is a nonassignable and positive one of 
a continuons character, and a failure to perform it ronders him liable for 
resulting injury to an employé. 

2. Master and servant <S=>124(3) — Injury by explosion of improperly inspected 

boiler actionable. 

Owncjr of a dredge Jield liable for Injury to a fireman thereon from 

blowing out of a boiler tube on the ground of négligence in failing to 

properly inspect and keep the boiler in safe repair. 

■ < 

(g^^Kor other cases see same topic & KEY-NUMBER In ail Key-Nurabered Digests & Indexes 
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3. Master and servant ©=»217(3) — Défense of assumption of risk not avail- 

able. 

A fireman on a dredge held iiot to assume the risU from explosion of 
tlie boiler while pointing out Us defective condition to a superior as soon 
as It was disc'overcd. 

4. Damages '§='132(2) — $4,500 not excessive for possibly permanent injury 

from scalding. 

A lireman 24 years oid, who Icnow no other trade, hc.ld entltled. to ?4,500 
damages for an injury by scalding on explosion of a boiler, which caused 
him great pain and had prevented lilni from worldng for 15 months and 
would possibly peruianently disal)le lilm. 

In Admiralty. Suit by Erick Johnsson against Dredge No. 15 ; the 
P. Sanford Ross Company, Incorporated, claimant. Decree for libel- 
ant. 

Wolcott, Wolcott, Lankford & Kear, of Norfolk, Va., for libelant. 
Garnett, Taylor & Edwards, of Norfolk, Va., for respondent. 

WADDIEL, District Judge. The libelant was a fireman on the re- 
spondent dredge, engaged in dredging the Albemarle & Chesapeake 
Canal, in the vicinity of Currituck, and on the 26th of November, 1918, 
abont 4 o'clock p. m., was seriously burned by the blowing out of a tube 
of the boiler on the dredge. 

The libelant, a Swede, 24 years old, had only been at work three or 
four days, and on the evening in question, upon going on his watch or 
shift, was told by the fireman leaving the shift that the boiler was leak- 
ing. He immediately sought the chief engineer, and advised him of the 
fact. The chief engineer and libelant at once proceeded to the boiler. 
The libelant opened the furnace door to point out the leak, which was 
at once seen to be a serious one, and the explosion almost instantly oc- 
curred, blowing the tube out, and seriously scalding libelant. 

The case turns upon whether the respondent had exercised the de- 
gree of care reasonably required of it, in furnishing and maintaining 
safe instrumentalities and appliances with which the libelant was to 
perform the work required of him. The law applicable is well settled, 
namely, that the employer did not fulfill the duty imposed upon it 
by merely furnishing a reasonably safe place in which to work, and 
suitable appliances such as would hâve been provided by persons of 
ordinary prudence engaged in like business under similar circumstances 
and conditions, but owed the further duty to maintain the same, which 
involved the duty of reasonable inspection, to the end that the boiler 
would be kept and remain in reasonably safe condition, and for injuries 
arising from failure in this respect is liable. 

The testimony of the libelant is clear as to the defective condition of 
this boiler, though libelant had no knowledge on the subject, having 
only very recently commenced work. The détails of the testimony need 
not be discussed, especially as, in the court's view, the respondent's 
testimony sufficiently establishes libelant's case respecting the defective 
appliance, and lack of proper and regular inspection of the same, and 
that this caused the injury to the libelant. The crew of the dredge con- 

iS=For other cases see same topic & KBi'-NUMBEH in ail Key-Numbered Dlgests & Indexe» 
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sisted of the caplain, two levermen, chief and two assistant engineers, 
six fircmen, six deck hands, three coal passers, three cooks, making 
24 in ail. Of tliis number, the respondent examined only one of the 
levermen, and the chief engineer, from whose évidence it appeared that 
the engine and boiler were built and installed in the vessel six years pre- 
viously, at the time the dredge was rebuilt, after being burned, and that 
the same had not been since that time in a dry dock for repairs. The 
chief engineer had only been on the dredge since August preceding the 
accident, and while in his testimony he said that proper inspection had 
been had, or was unnecessary because of constant work upon the boil- 
er, he admitted on cross-examination that he knew nothing of any 
spécifie inspection having been made, further than that in October, 
about a month before the accident, he had thoroughly cleaned and 
overhauled the engine and boiler, and observed nothing wrong about 
them, and he did not recall as to whether on the Sunday previous to 
the accident, as claimed by hbelant's witnesses, the boiler was gone 
over or not. This is the only witness that attempts to show that an ex- 
amination was made of the boiler, and he admits that the tube blown 
out, and not produced in évidence was defective, as the reason why it 
was not put back, and a new one used in its place. He also testified 
that opening the door of the furnace had nothing to do with libelant's 
being scalded, as he would bave been anyhow from the escaping steam 
and water from the boiler through the tube hole. The other witness, 
the leverman, testified generally to the fact that he considered every- 
thing ail right. He had nothing to do with working either the engine 
or boiler. The master of the dredge was not produced, nor either of 
the assistant engineers, nor any reasonable explanation made of their 
absence, or for their failure to call others of the large number of work- 
men on the dredge. In addition to the leverman and the chief engineer, 
the respondent examined the superintendent of the P. Sanford Ross 
Company, Incorporated, the owner of Dredge No. 15, who testified as 
to his supervision of the work, and visiting the same at fréquent in- 
tervais, and that he considered the dredge and its machinery in good 
and safe condition. 

[1] The duty of inspection imposed upon the owner was a non- 
assignable duty, which would not be fulfilled by merely appointing 
some one for that purpose. It was incumbent upon the respondent 
to show that it had ciischarged its duty in this respect, and that the 
person appointed discharged his duty. The obligation to inspect is a 
])ositive one, and of a continuons character, the service to be seasonably 
rendered, and faithfully performed ; and for injuries arising from fail- 
ure in thèse respects the respondent is liable. Hough v. Railway Co., 
100 U. S. 213, 219, 25 L. Ed. 612; B. & O. R. R. Co. v. Baugh, 149 
U, S. 368, 386, 13 Sup. Ct. 914, 37 L. Ed. 772 ; U. P. Ry. Co. v. Daniels, 
152 U. S. 684, 688, 689, 14 Sup. Ct. 756, 38 L. Ed. 597; Texas & P. 
R. R. Co. V. Barrett, 166 U. S. 617, 619, 17 Sup. Ct. 707, 41 h. Ed. 
1136. 

[2] What has been said in référence to inspection of machinery and 
instrumentalities applies to boilers generally, and on a dredge of this 
character, used on the navigable waters of the United States, they are 
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subject to inspection under the law, the statute requiring that they 
shall be annually inspectée!, and a proper certificate given, and by prop- 
er regulati()ns, that there shall be intermediate examinations once every 
four months. The annual inspection requires a hydrostatic test of the 
boilers. 

[3] The défense of assumed risk is suggested as a reason why the 
libelant should not recover. Little need be said as to this défense, nor 
any authority cited to show that, under the facts of this case, it will 
not avail the respondent. To hold an employé liable under this doctrine 
for an injury received while pointing out to his superior officer a defect 
in an appliance as soon as discovered, as a resuit of which libelant was 
hurt, would carry the doctrine to an extrême that bas no warrant in 
law. 

[4] Considering what would be a proper allowance to the libelant 
for the injuries sustained by him, the usual embarrassment arises. 
Just what the amount should be is never free from difficulty. The li- 
belant was horribly burned from his waist up, by steam and hot water 
escaping from the boiler as a resuit of the exploded tube. That he sav- 
ed his eyesight, and, indeed, his life, is almost a miracle. He was 
taken to the hospital as soon as possible, reached the same in four or 
five hours, sutïering greatly then and thereafter. He was in the hos- 
pital eleven weeks, his face covered with bandages eight weeks, and his 
head, face, hands, chest, and body generally, above his waist, seriously 
burned. He was a fireman by trade, 24 years old ; had never done any 
other work; was making at the tim.e of the injury $75 per month and 
hoard ; has not been able to work at his trade since his injury, be- 
cause of the condition of his hands, and it is uncertain within what 
time they will become normal, so as to enable him to follow his trade. 
While libelant's injury is not believed to be necessarily permanent, he 
has been prevented from following his trade for more than 15 months, 
and is unable to do heavy work with his hands now, and it is not at 
ail certain when he will be able to do so. 

Taking the, case in its various aspects, the uncertainty as to the 
duration of his injuries, the very great suffering to which libelant was 
subjected, his âge and earnings, the court thinks that an award of $4,- 
500 would be reasonable, and the same is accordingly made. 



UNITED STATES v. UNITED SHOE MACHINERY CD. et al. 

(District Court, E. D. Missom-i. March 31, 1920.) 

No. 4489. 

1. Constitutional law <S=:7295— Clayton Act held not invalid, as depriving patentée 
of vested rights. 

Clayton Act, § 3 (Corap. St. § 883uc), proliibitiiig leases or .sales in In- 
terstate commerce on the condition that the lessee or purchaser shall 
not use or deal in the goods of competitors, wliere the elïect of such lease 
or sale or condition may be to substantially lessen compétition or tend to 
create a raonopoly, is not, as applied to provisions in leases of patented 

^=)For other cases see same topic & KEY-NUMBBB in ail Key-Numbered Uigests & Indexes 
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maehines, unconstitutional, as depriving tliG patentée of riglits, in vio- 
lation of tlie Fifth Amendment to the Constitution, though such provisions 
were recognized as valid prier to its enactment. 

2. Patents ©::=>19l — Only effect is to restrain others. 

Wliile patents are property, tlie only eftect of a patent Is to restrain 
others from manufacturing, using, or selling tliat wliich tlie patentée lias 
inventeû. 

3. Patents «$=3220— Contracts concerning patentée! articles subject to govern- 

mental control. 

There is nothing in tlie laws relating to patents which affects con- 
tracts for license, use, sale, or lease of patented articles, and they are 
subject to the same govenimental aud législative control as other con- 
tracts. 

4. Commerce <2=^ 12— Patents <S=3220— Congress has power akin to police power. 

Though the Teiith Aœendnient to the Constitution reserves the police 
power to the States, Congress, in exercising its exclusive power to regu- 
late Interstate commerce and to grant patents, possesses the ri^lit, akin 
to the police power of the state, to regulate acts relating to patents, 
especially wlien employed in Interstate or foi-eign commerce. 

5. Commerce ©=3— Patents <©=>220— Vested right to lease patented articles 

with restrictions may be regulated. 

Assuming that décisions recognizing the right of patentées to lease 
patented machines, subject to restrictions on their use in connection 
with machines of competitors, coustituted a vested right in the patentée, 
such right was still subject to régulation by Congress, under the com- 
merce and patent clauses of the Constitution. 

6. Constitutional law iS:=^92— No vested right in common law or judiclal déci- 

sions. 

No person has a vested right in the common law or in judicial décisions, 
except as they become res judicata between the parties and their prlvies, 
entitling him to iusist that they shall remain unchanged for his beneflt. 

7. Constitutional law ®=392, 121(1)— No vested right in statuts addressed to no 
■ particular person; créâtes no "contract." 

A statute addressed to no particular person does not constitute a "con- 
tract," and créâtes no vested right, and may be repealed at any time. 

[Ed. Note. — For other définitions, see Words and Phrases, First and 
Second Séries, Contract] 

8. Constitutional law <®=sl20— Contracts may be nullifled, If injurious to public. 

There is nothing in the fédéral Constitution prohibiting Congress or a 
state from nullifying existing contracts, if in the opinion of the législative 
department, based on substantial grounds, they are injurious to the pub- 
lie. 

9. Constitutional law €=^70 (3)— Courts may review reasonableness of régulation, 

but not wisdom of act. 

The review by the courts of législative acts regulating contracts is lira- 
ited to the question whether there is any reasonably substantial ground 
for the régulation, and the wisdom of the act cannot be questioned by 
the courts. 

10. Judgment <s=3585(5)— Decree in suit to dissolve as monopoly not conclusive 
in suit under tiie Clayton Act. 

A decree for défendants, in a suit under the Sherman Act (Comp. St. 
§§ 8820-8823, 8827-8830) to dissolve them on the ground that they cou- 
stituted a monopoly in restraint of trade and commerce, aud were at- 
tempting to monopolize and had monopolized trade and commerce, in 
which provisions of leases of shoe-making niachlnery were set ont solely 
to maintain the charge that by their use, in connection with other acts, 
défendants had conspired in restraint of trade, was not res judicata in a 
suit under Clayton Act, § 3 (Comp. St. § 8835c), subsequently enacted, 
to enjoin the use and enforcement of leases containing such provisions. 

^=3For other cases see same toplc & KEY-NUMBER in ail Key-Numbered Dlgests & Indexes 
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11. Commerce <j=5 16— Parties leasing machines to manufacturers held engaged 
in Interstate commerce. 

AVhere one of the défendants was engaged in leasing shoe-making ma- 
chinery to manufacturers in varions states on orders ot)tained by its lo- 
cal r€*)reseutative and sent to ifs home office in Massachusetts, and the 
machines were sliipped froiu Massachusetts, eonsigned by defomlant to 
itself, and set up and installed in the lessees' factories by its agents, it 
was engaged in interstate eonnncrce with respect to machines shipped to 
points outside Massachusetts, though the leases were not executed untll 
after the machines were set up. 

12. Commerce i@=3l6 — Lessors of machines not engaged in interstate commerce 
as to part of business. 

Where défendant, engaged in leasing shoc-uiaking uiachinery in inter- 
state commerce, would occasioiially delivcr a machine rofused by a 
lessee to another manufacturer in the same sfate, it was not engaged 
in interstate commerce widi respect to such removal of machines and 
their delivery to the other manufacturer. 

13. Monopolies ig=>l2(l)— Monopollstic tendency of leases of machines held vlo- 
latlve of Clayton Act. 

Where provisions of leases of shoe-making machine in interstate com- 
merce, restricting their use in connection with machines of competitors, 
put it in the power of the lessor, or hâve the effect or tend to substan- 
tially lessen compétition, or establish a monopoly, they are illégal luidei- 
Clayton Act, § 3 (('omp. St. § 88.'î.5c), though the l(!ssor lias not succeeded 
In unduly monopolizing or attenipted to n)on<ipoli>;e unduly any part of 
interstate commerce, as woiild he necessary under the Sherman Act 
(Comp. St. §§ 8820-8823, 8827-8830). 

14. Monopolies ©=ol2(l)— Monopolistic tendency of leases of machinery violative 
of Clayton Act held not removed by option for unrestricted leases. 

The illegality, under Clayton Act, § 3 (Comp. St. § 8S;55c) of provisions 
of leases of shoe-making machine in interstate commerce, restricting 
their use in connection with machines of competitoi'S, was not obviated 
by giving lessees an option of taking unrestricted leas(?s, where tlie tewns 
of such unrestricted leases were practically ijrohibitive. 

15. Monopolies @=>I2(I)— Discounts and lower rates under leases held not 
"Wholesale rates," permissible by Clayton Act. 

Lower rates offered by a lessor of shoe-making machinery to manu- 
facturers leasing ail machines usod by them from the lessor, and dis- 
counts allowed theni, held not permissible as "wholesale rates," within 
Clayton Act, § 2 (Comp. St. § 8835b), assuming that such section applies 
to leases claimed to violate section 3 (section 8835c). 

16. Monopolies ©=^12(1)— Clayton Act does not permit discriminations in prices 
under leases. 

Clayton Act, § 2 (Comp. St. g 883.5b), which, in forbidding discrimina- 
tions in prices, provides that this shall not prevent discrimination be- 
tween purchasers on account of diiïerences in the yuantity sold, is limited 
to sales, and does not apply to leases which may substantially lesseu 
compétition or tend to create a monopoly, in violation of section 3 (section 
8835c). 

17. Monopolies <§=3|2(I) — Monopollstic leases held violative of Clayton Act, 
though lessor never enforced forfeiture. 

In a suit under Clayton Act, | 3 (Comp. St. § 8S35c), to en.ioin the en- 
forcement and use of leases of shoe-making machinery containing provi- 
sions restricting their use in connection with the machines of competitors, 
and providing for forfeiture for violations of such restrictions, it was not 
a défense that no leases had been forfeited for violations, where lessees 
had been penalized and their attention called to such provisions. 

<g=5For other cases see same topic & KEY-NUMBER in ail Key-Numbered Digests & Indexes 
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18. Monopolies (^=324(1)— Monopollstic clausm In temporary leases ground for 
Injunctive relief. 

Though leases of shoe-maklng macliinery In Interstate commerce, maâ« 
since the enactinent of the Clayton Act, do not contain the provisions of 
earlier leases alleged as violations of that act, where they are intended 
for temporary use, and provide that the lessor may présent a new lease at 
any tîme, the court will restraln the demanding of new leases containing 
clauses found to be unlavpful. 

19. Monopolles i®=5l2(2)— Clause In monopollstio leases, requiring use of ma- 
chinery to full capacity, held lawful. 

Provisions of leases of shoe-making machinery, requiring the lessee to 
use the leased machinery to its fuU capacity, and permitting the lessor to 
remove machines, if in its opinion the lessee has more machinery than 
is ueeded, are not in violation of Clayton Act, § 3 (Comp. St § 8835c). 

20. Monopolios <@=>I2(2)— Clause In monopolistic leases, restricting repairs of 
machinery, held lawful. 

A provision of leases of shoe-making machinery, requiring lessees to oIk 
tain from the lessor exclusively at its regular priées ail dupllcate parts, 
mechaiiisms, or repairs, does not violate Clayton Act, § 3 (Comp. St. § 
883.ÔC), where ail parts of the machines are very délicate, and unless 
perfectly adjusted will seriously prevent proper opération of the machine, 
depriving the lessee of fuU use and the lessor of royalties. 

21. Monopolies <S=»I2(2)— Clause in monopolistic leases of machinery, restricting 

purcliase of supplies, held uniawful. 

A provision of leases of patented shoe-maklng machinery, requiring the 
lessee to purchase from the lessor exclusively at priées established by It 
ail supplies used in connection with the leased machinery, violâtes Clayton 
Act, § 3 (Comp. St. § 8835c), as tending to substantially lessen compéti- 
tion and create a monopoly, though the priées charged by the lessor for 
such supplies are reasonable and hâve not been advanced in years. 

22. Monopolies <S=>I2(2)— Clause In monopolistic leases of machinery, as to dura- 
tion, held lawful. 

A provision of leases of patented shoe-maklng machinery, providing 
for the continuance of the lease for 17 years from its date, unless sooner 
terminated by the lessor, is not uniawful, under Clayton Act, § 3 (Comp. 
St. § 8835c), or otherwise. 

23. Monopolies cs=9 12(2)— Clause of monopolistic leases, authorizing termination 
for breach of lawful conditions, heild lawful. 

A provision of leases of patented shoe-maklng machinery, authorizing 
the lessor to terminate the lease for the breach of any of the conditions 
of any of the leases, is not uniawful, so far as it authorizes termination 
for the breach of lawful conditions. 

24. Monopolies <S=»I2(2)— Clause in monopolistic leases of machinery, a» to 
royalties, held uniawful in part. 

Provisions of leases of patented shoe-making machinery, relating to the 
amount of royalties, held unobjectionable in part, but in part violative of 
Clayton Act, § 3 (Comp. St. § 8835c), as allowing a discount from or 
rebate on priées, on the condition that the lessee should not use the 
machinery of competitors. 

25. Monopolies (S:=>I2(2)— Clauses in monopolistic leases of machinery, as to use 
of other machinery, held uniawful. 

Provisions of leases of patented shoe-making machinery, prohibiting 
the lessee from using such machines in connection with machines of com- 
petitors, or on footwear partly manuf actured on machines of competitors, 
were in violation of Clayton Act, § 3 (Comp. St. i 8835c). 

26. Censtitutional law <©=> 186— Rétrospective statute may be enacted. 

Congress may enact a statute having a rétrospective effect. 

«:=>For other cases see same toplo & KEY-NUMBBR in ail Key-Numbered Dlgests & Indexe» 
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27. Statutes ©==>263 — Will not be construed as rétrospective, uniess intention 
clear, 

A statuts will not be construed as rétroactive or rétrospective, uniess 
the language elearly sliows that this was the intention of the law- 
makers, and that no other construction will make the act effective, even 
though the act is remédiai. 

28. Monopolies <S=>IO— Clayton Act not rétrospective. 

Clayton Act, § 3 (Ooinp. St. § S835c), providing that It shall be un- 
lawful to lease or inalte a sale, or contract for sale, or to flx a priée, or 
discount, or rebate on such price, on the conditions, agreements, or under- 
standings therein meutioned, is not rétrospective, and does not apply to 
provisions of leases existiug at the time of its enactment. 

29. Statutes ©=3217— Rejection of proposed amendment may be considered in 
construing act. 

The rejection of a proposed amendment to a bill will be considered by 
the courts in construing the act as flnally passed, if its language Is 
doubtful. 

30. Courts <S=589'— Court must exercise judgment, where there is no authorita- 
tive décision. 

In the absence of a décision by a court whose judgment is authoritative 
on a court trylng a case, every .1udge must exercise his best judgment on 
légal questions submitted to him in accordance wlth his own views,. 
though other courts hâve reached a contrary conclusion. 

In Equity. Suit by the United States against the United Shoe Ma- 
chinery Company and others. Decree for plaintiff in conformity with 
the opinion. 

See, also, 227 Fed. 507 ; 234 Fed. 127. 

The allégations in the complaint, as well as the clauses in the leases clalm- 
ed to be in violation of section 3 of the Clayton Act (38 Stat. 731, c. 323 [sec- 
tion 8835c, U. S. Comp. St. 1918]), are set out in the former opinion of this 
court (234 Fed. 127) on the motion of the défendants to dismiss the complaint. 
It is therefore unnecessary to again state thera in this opinion. 

The answers of the défendants allège that each of the défendant corpora- 
tions is an ordinary business corporation, and lias a separate and complète 
entity of its own, although the directors of the United Shoe Machinery Com- 
pany of Maine and that of New .Tersey are for the most part the same. It 
is admitted that the United Shoe Machinery Corporation owns a large percent- 
age of the stock of the New Jersey company, wliich latter Company, it is not 
denied, as charged In the complaint, owns ail the stock of the Maine Com- 
pany. 

The answers further allège that ail the machinery the défendants lease to 
shoe manufacturers are patented, the patents for which were issued prlor to 
October 15. 1914, the date of the enactment of the Clayton Act, and are still 
in force. They deny that the leases are made in the course of Interstate com- 
merce, or that patented articles leased or sold by it are articles of trade or 
commerce among the several states, within the meaning of the Clayton Act. 
The machines are manufactured by the New Jersey company, from whom the 
Maine company obtains them, and leases them to shoe manufacturers In 
various states of the United States. 

They deny that they hâve business relations with ail but a few shoe manu- 
facturers, and that the Maine company markets patented machinery of a 
spécial kind manufactured by the New Jersey company, and admit that thelr 
business relates mostly to machines adapted for use in the manufacture of the 
kind of shoes known as "Goodyear welts" and "Goodyear turns." 

They deny that the distinction between principal and auxlliary machines^ 
as set forth in subdivision B of section 3 of the complaint is arbltrary, and 
results from the défendants' System of leasing; but it is claimed to be due 
to the performance of the principal machines of certain fundamental opera- 

©SïFor other cases see same toplc & KEY-NUMBER iu ail Key-Numbered Digests & ludezee. 
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tiens, for which tliey were designed early in the art of shoe maklng, while 
the auxiliary machinos prépare tlie shoe for tlie opération of the principal 
machines. ïhey admit that certain of the principal machines are leased upon 
a royalty basis, whlle auxiliai-y machines, it Is alleged, are for the most part 
leased for a nominal rental, and are usually restricted to use with the principal 
machines, and to the kind of shoes for which they were designed, so that 
they may be used together as a team or plant, and indlrectly earn rentals 
through the royalties j)aid for the principal machines. 

Under thèse conditions, and in certain cases, machines of différent depart- 
ments are leased, with a provision that they should be used only in the 
manufacture of shoes upon which certain other opérations hâve been per- 
formed hy machines held under lense froni the défendants at reduced or 
Wholesale rates, in order that, by economy in free repair and maintenance, 
co-ordination of opération, a higher quality of product, and increased pro- 
duction of shoes, they may constitute a team or plant and yield better returns, 
both to the manufacturer and the défendants. Thèse methods are greatly to 
the beneflt of the manufacturers, and not unlawful, and do not tend to hâve, 
nor do they in fact hâve, the eiîect of substantially lessening compétition, nor 
in fact tend to a monoiwly, but in practically ail cases machines of différent 
departments are fumished on reasonable tenus, without restrictions as to 
use with machines of other departments, to persons so desiring. 

They further allège that the auxiliai-y machines were developed by the 
New Jersey company at great expense for the purpose of increasing and de- 
veloplng the manufacture of Goodyear welt and Goodyear turn shoes, by re- 
duclng the eost of manufacture, and tliereby increasing the use of Goodyear 
welt sewing and outsole stitching machines. As thèse auxiliary machines are 
from time to time improved, they are and always hâve been furnished to the 
lessees without aiiy additional charge. ïhey deny that they hâve shipped to 
their lessees auy raachinerj' or supplies in the course of Interstate commerce, 
and deny the allégations in the coraplaint that corapetitors produce machines 
similar in function to its machines. 

It is also alleged that, aside from the protection for their patents, any one 
may fairly engage in the manufacture and selling or leasing of machines for 
the manufacture of shoes : that their machines are extensively used, because 
they are the best of the Idnd, are patented, and the défendants are the only 
lessors of shoe machincry, who furnish hourly and daily service for their 
machines, and because of the excellence of their service fumished withovit 
charge. They deny that they hâve removed machines and imposed lieavy 
penalties upon lessees, as charged in the complaint, nor hâve they threatened 
to do so. They admit that they bave in a few cases, where the leases and 
licenses were clearly violated, callcd the attention of such manufacturer to 
such violation. 

They hâve other forras of leases, which are without thèse restrictions, and 
the shoe manufacturers may exercise their choice which leases they prêter. 
While their stitcli indenters and hurnishers are patented, others can he ob- 
tained from competitors, and thèse machines only pei'form minor opérations, 
and are néither essential nor indispensable in the manufacture of shoes. 
They deny that the initial premium on their unrestrlcted or independent leases 
are prohibitive, and therefore compel the acceptance of restricted leases. 
They allège that they put ont two types of leases, an unrestrlcted form, in- 
volving as a prerequisite the payment of a reasonable initial premium ; but 
it is denied that that initial premium is prohibitive. Thèse unrestricted 
leases permit the leased machines to be used with machines of other makers. 
The other leases restrict the use of their machines in certain parts or clauses 
complained of. The restricted leases grant limited rights to use the ma- 
chines under leases obtained or granted prior to October 15, 1914. The serv- 
ice fumished by the défendants to their lessees, in order to maintain the effi- 
ciency of the machines, costs them over $1,000,000 annually; and they hâve 
undertaken, not only to train operators of shoe manufacturers in the proper 
use of machines, and to secure the prompt ropair of machines disabled, but 
also to supply them with the latest improvemenrs, by substituting improved 
machines, whenever such are made by them, without extra cost to the user. 
This service is furnished, by maintaiuing at 27 central points more than 700 
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compétent employés to attend to them wlthout charge. The limlted use clausea 
In leases tend merely to the leasing of machines In groups, as thèse machines 
hâve a definite mechanical relation to each other and are so designed as to 
fit each opération, and they are essential for the suceess of the opération of 
each machine ; for, if such prior opérations hâve net bcen properly and dofl- 
nitely performed, the work of ihat machine cannot be done right, and the out- 
put is greatly lessened, thereby redueing thelr rentals. 

The requlrement in Exhibit 4 to the complalnt, that the lessee purchase ail 
dupllcate parts and ail supplies, used in connection with the leased machines, 
Is reasonable and just, for the reason that, If a part does not properly fit, it 
would seriously injure the machine, and its Income from the other machines 
leased by them would be seriously affected. 

It Is also claimed that, as to leases made before the enactment of the Clay- 
ton Act, that act would be unconstitutional. If Intended to affect them, as 
claimed by the plaintiff, as it would deprive them of vested rights, in violation 
of the patent clause of article 1 (clause 8, § 8) and article 5 of the Amendments 
to the Constitution ; the défendant havlng, prior to the enactment of that 
act, Invested several million dollars In the invention and constniction of 
thèse machines, covered by patents. 

Tliey deny that thèse leases were put In Interstate commerce, as they do not 
provide for the transportation of machines from one state to another, al- 
though some of the machines held nnder leases were shlpped from Massachu- 
setts to other states ; that, while the restricted leases require no initial pay- 
ments as do Uie unrestrlcted leases, a charge is made when the machines are 
returned. 

The answers state In détail the hlstory of how the défendant companies 
were formed, and that the purchases of patents and plan, s from other raanu- 
facturers were the loglcal business resuit to malntaln the position of pré- 
éminence In thelr respective Unes ; that one of the objects of the restricted 
leases was to lease them on the Wholesale plan, the machines having been de- 
signed and adapted to permit successful opérations on certain types of shoes 
and insure greater productlvity, better product, less cost of maintenance, 
and a steadier income to both lessor and lessee; that the défendants make 
175 machines for use in the manufacture of shoes, and the restricted leases 
apply only to a comparatlvely small number of them ; that the royal ties 
charged hâve never been Increased since the leases were first adopted, and 
in some Instances they hâve been reduced ; that machines perforrning sub- 
stantiàlly ail the opérations for which défendants supply machines, are manu- 
factured and supplied by other makers, and that the large share of the business 
enjoyed by the défendants Is due to the strength of their patents, the superiori- 
ty of thelr machines, the service rendered in keeplng them In operating condi- 
tion, and their satlsfactory methods of conducting tlieir business. They 
deny that the statements In JExhibIt 13 to the complalnt are correct, and 
state fn their answer the number of différent machines made by them in use, 
and cûose made by competitors. 

The answers also plead as res adjudicata the decree In the former action 
between the same parties, referrlng to the cause in which the opinions of the 
judges sitting in the District Court are reported in 222 Fed. 349, and the 
opinion of the Suprême Court, afflrming the decree of the District Court, in 247 
U. S. 32, 38 Sup. et. 473, 62 L. Ed. 968. The opinions of the judges, In the 
District Court, set ont fully the Issues involved in that case, which makes It 
unnecessary to repeat them. 

Léo A. Rogers and Elias Field, Sp. Asst. Attys. Gen. (I^a Rue 
Brown, of Boston, Mass., on the brief), for the United States. 

Chas. F. Choate, Jr., of Boston, Mass., Cordenio A. Severance, of 
St. Paul, Minn., Frederick P. Fish, of Boston, Mass., Chester H. 
Krum, of St. Louis, Mo., Malcom Donald and William A. Sar- 
gent, both of Boston, Mass., and Douglas W. Robert, of St. Louis, 
Mo., for défendants. 
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TRIEBER, District Judge (after stating the facts as above). The 
évidence adduced by the parties is very voluminous. It consists of 
26 printed volumes of oral testimony, and in addition thereto 4 large 
volumes of copies of leases, leases used before as wcU as since the 
enactment of the Clayton Act ; copies of the record of the former 
action between the same parties under the Sherman Anti-Trust Act 
(Comp. St. §§ 8820-8823, 8827-8830), reportedin 222 Fed. 349, and 
247 U. S. 32, 38 Sup. Ct. 473, 62 L. Ed. 968, pleaded as res adjudicata ; 
numerous exhibits of shoes in their various stages of manufacture, 
some of them made on machines leased from the défendants and 
others oh machines of competitors ; duplicate parts for défendants' 
machines, and many other articles connected with them, which it is 
needless to mention. Several weeks hâve heen spent in reading the 
évidence and comparing it with the évidence in the former case be- 
tween the same parties under the Sherman Act, and it shows but slight 
différences and warrants the findings made in that case that the 
défendants hâve net acted oppressively in the enforcement of the 
forfeiture clauses complained of ; that their machines are of excel- 
lent quality ; that the services rendered by them in the installment 
of the machines, instructions to operators, promptness in furnishing 
them when desired by shoe manufacturers, and making repairs and 
replacements of broken and worn-out parts expeditiously — thèse are 
no doubt of great value to their lessees. It is also shown that, when 
im.provements in any of the leased machines are made, they are fur- 
nished in place of the older machines without extra charge. AU thèse 
claims are satisfactorily established by the évidence, and the court so 
finds. It is therefore unnecessary to rcview the testimony or make 
any further spécial findings of fact on thèse issues. 

It is also shown that ail their machines are protected by patents 
granted prior to October 15, 1914, and the validity of none of thèse 
patents is questioned. The only additional findings of fact necessary 
to make are that lessees, using machines of competitors in violation 
of the terms of any of the leases, had their attention called to the 
forfeiture provisions in the leases, which was understood by many of 
the lessees as warnings, in the nature of threats, that unless discon- 
tinued thèse covenants of the leases would be enforced. If thèse 
warnings were not promptly heeded, and machines of competitors 
discarded, défendants would refuse to supply shoe manufacturers with 
additional machines, except on the unrestricted or initial payment 
plans hereinafter more fully referred to, and payment of the full 
royalties as provided in the leases would be exacted, as if the shoes 
had been manufactured wholly on défendants' machines. The opin- 
ion will therefore be confined to the other issues raised by the plead- 
ings, mostly issues of law. 

liefore passing on thèse issues, a motion of défendants to strike 
certain évidence of witnesses for the plaintiff should be disposed of. 

I. Objections to Testimony. 

The testimony objected to was that of several witnesses introduced 
by the plaintiff, who were officers and salesmen of competitors of 
204 F — 10 
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the défendants in the manufacture of some shoe machinery. Their 
testimony was to the effect that a number of shoe manufacturers, 
whom they named, informed them, when solicited to purchase ma- 
chinery of their principals, that they were anxious to purchase them, 
but were unable to do so, as they had to use some of the défendants' 
patented machines, and they had been threatened that they would be 
compelled, and in some instances had l>een forced, to pay the full ro}'- 
alties stipulated in the défendants' leases for ail shoes, on which 
some opérations were made on machines leased from them, although 
a great deal of the work was performed on machines of competitors ; 
that other shoe manufacturers had previously purchased machines of 
witnesses' manufacture, but declined to purchase additional ones, al- 
though they stated that they found them more economical than those 
of the défendants. The reasons they gave were that, if they used 
any machines not leased from the défendants, they could not obtain 
additional machines from them as they needed them, except upon 
initial payments under the unrestricted leases ; that such payments 
required large sums of money, and would not reduce the royalties to 
the same extent as if they used exclusively machines leased from the 
défendants. 

To sustain the objection, counsel for défendants relied on Buckeye 
Powder Co. v. Du Pont Powder Ce, 248 U. S. 55, 39 Sup. Ct. 38, 
63 L,. Ed. 123, while counsel for plaintiff cited Lawlor v. Loewe, 
235 U. S. 522, 35 Sup. Ct. 170, 59 L. Ed. 341. The conclusions 
reached make it unnecessary to rule on thèse objections. Their tes- 
timony on that issue is merely cumulative. The same facts were tes- 
tified to by a number of shoe manufacturers — Milton Adler, of Jt»lian 
& Kolenge Company ; Fred H. Dow, of the Plant & Butler Shoe Com- 
pany; Milton S. Florsheim, of the Florsheim Shoe Company; Wil- 
liam W. Gates, of the Irving-Drew Company; Joseph E. Groat, of 
the B. A. Corbin & Sons Company; Fred J. Mayer, of the F. Mayer 
Boot & Shoe Company ; F. C. Rand, of the International Shoe Com- 
pany; George W. Dobbins, of the Witherell & Dobbins Company; 
Joseph F. Gardella, of the Wingate Shoe Corporation; Charles H. 
Jones, of the Commonwealth Shoe & Leather Company; Henry L,. 
Nunn, of the Nunn & Bush Shoe Company ; Pearl E. Selhy, of the 
Drew-Selby Company; Emanuel F. Selz, of Selz-Schwah & Com- 
pany ; Thomas H. Shinn, of Curtis, Jones & Co. ; John E- Williams, 
•of the Excelsior Shoe Company. 

II. Is the Act Unconstitutional as to Patents Secured Prior Thereto? 
[1] It is claimed on behalf of défendants that section 3 of the Clay- 
ton Act, so far as it applies to the tying clauses in the leases of ma- 
chines, which are protected by patents in force at the time of its en- 
actment, is unconstitutional, as it tends to deprive the patentées of 
a vested right, in violation of the Fifth Amendment to the Constitu- 
tion. In determining this question it must not be lost sight of that 
this act was enacted under the commerce clause of the Constitution, 
and is limited to Interstate commerce, as shown by section 1. How 
broad the powers of Congress under the commerce clause are has 
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been determined so many times that it will serve no useful purpose 
to cite authorities, except some few later referred to. 

The contention on behalf of défendants is that, prior to and at the 
time of the enactment of the Clayton Act, it was the law, as had been 
uniformly held by the courts, inckiding the Suprême Court of the 
United States, that terms and restrictions such as are contained in the 
leases and attacked in this action — 

"were not offensive to the letter or policy of the law and were entitled to the 
sanction of the law ; * * * that, if construed to apply to leases of ma- 
chines protected by existing patents, it destroys a largo part of the vaine of the 
patents, as both patents, leases, and contracts are property, and entitled to 
the protection of the guaranties of the Constitution." 

[2] It is true that patents are property, but it is equally true tliat — 

"the patentée recelves nothing from the law which he did not hâve before, and 
that the only effect of his patent is to restrain others from manufacturing, 
nsing, or selling that which he had invented. The patent law siniply pro- 
tects him in the monopoly of that which he lias invented and has descrihed in 
the claims of his patent." Motion Picture Co. v. Universal Film Co., 248 U. 
S. 502, 510, 37 Sup. Ct. 416, 418 (61 K Ed. 871, L. K. A. 1917B, 1187, Ann. 
Cas. 1918A, 959) and authorities there eited. 

[3] There is nothing in the laws relating to patents which in any 
wise affects contracts for Hcense, use, sale, or lease of patented articles. 
They are subject to the same governmental and législative control as 
other contracts. In United States v. Standard Sanitary Mfg. Co. (C. 
C.) 191 Fed. 172, 190, it was held : 

"A patentée is as much suh.iect to the laws of the land as is any other man. 

* * * It does not give a right * * * to sell indulgences to violate the 
law of the land, be it the Sherman Law or another." 

Upon appeal this decree was atfirmed. 226 U. S. 20, 48, 49, ,33 Sup. 
Ct. 9, 14, 15 (57 L. Ed. 107). Mr. Justice McKenna, who delivered 
the unanimous opinion of the court, said: 

"The agreements clearly, therefore, transcend vvhat was necessary to pro- 
tect the use of the patent or the monopoly which the law conferred upon it. 

* * ♦ Rights conferred by patents are indeed very deflnite and extensive, 
but they do not give, any more than other rights, a universal license againsc 
positive prohibitions, The Sherman Law is a limitation of rights — rights 
which may be pushed to evil conséquences, and therefore restrained." 

In Boston Store v. American Graphophone Co., 246 U. S. 25, 38 
Sup. Ct. 261, 62 L. Ed. 551, Ann. Cas. 1918C, 447, the court said: 

"There can be equally no doubt that the powor to make it [price flxing after 
sale] in dérogation of the gênerai law was not within the monopoly con- 
ferred by the patent law, and that the attempt to enforce its apparent obliga- 
tions, under the guise o£ a patent infringement, was not embraced within the 
remédies given for the protection of the rights which the patent law con- 
ferred." 

See, also, Virtue v. Creamery Package Co., 227 U. S. 8, 32, 33 Sup. 
Ct. 202, 57 E. Ed. 393 and Thomsen v. Cayser, 243 U. S. 66, 85, 37 
Sup. Ct. 353, 61 L. Ed. 597, Ann. Cas. 1917D, 322. 
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Mr. Justice Clarke, in the Motion Picture Case, said: 

"In interpreting this language of the statute it will be of service to keep in 
mind three ruies long establlshed by this court, applicable to the patent law 
and to the construction of patents, viz. : 

"(1) The scope of every patent is liinited to the invention describod in tho 
claims contained in it, read in the lisht of tho spécification. Thèse so mark 
where the progress claimed hy the patent begins and where it ends tliat they 
hâve been aptly likened to the description in a deed, which sets the boiinds to 
the grant which it contains. It is to the (-laims of every patent, therefoi-<>, 
that we must ttirn wben we are seeking to détermine wliat the invention is. 
the exchisive use of which is given to the inventor by the grant provided foi' 
by the statute. 'He can claim nothing beyond them,' " 

In referring to the Button Fastener Case, 77 Fed. 288, 25 C. C. A. 
267, 35 L. R. A. 728, which applies also to Henry v. Dick Co., 224 U. 
S. 1, il Stip. Ct. 364, 56 L. Ed. 645, Ann. Cas. 1913D, 880, the learned 
Justice, on page 514 of the opinion in 243 U. S. (37 Sup. Ct. 420, 61 
L. Ed. 871, L. R. A. 1917E, 1187, Ann. Cas. 19187\, 959), said: 

"This décision procceds upon the argument that, since the patentée may 
withhold his patent altogetlier froni jinblic u.^e. he must logically and neces- 
sarily l)e perraitted to impose any conditions wliich he chooses upon any use 
which he may allow of it. The defect in this thinking springs from tho sub- 
stituting of inference and argument for the languagc; of the statute, and from 
failure to distinguish between the rights which are given to the inventor by 
the patent law, and which he may assert against ail the vvorld through an 
infringement proceeding, and rights which he may croate for himself by pri- 
vate contract, which, however, are sub.iect to the rules of gênerai, as distin- 
guished from those of the patent, law." 

In Heaton-Peninsular, etc., Co. v. Eurêka Specialtv Co. (the Button 
Fastener Case), 77 Fed. 288, 293, 25 C. C. A. 267, 272 (35 L. R. A. 
728) Judge Lurton, who deHvered the opinion of the court, said : 

"The property right of the patentée is, after ail, but a property right, and 
sub.iect, as is ail other propert.y, to the gênerai law of the land. * * * 
Neither the iiatentee, nor the machine involving his invention, nor a license 
for use, can be exorapted from the liabilities and régulations which, in the 
publie interest, attach to ail persons and proiierty tmder the gênerai law of the 
land. Neither is the right to make and sell or irse a patented invention or 
process free from the restraints imposed by the police power of the statos." 

To the same effect are State of Missouri v. Bell Téléphone Co. (C. 
C.) 23 Fed. 539, 540, decided by Jndge (later Mr. Ju.stice) Brewer; 
State of Delaware v. D. & A. Tel. & Tel. Co. (C. C.) 47 Fed. 633, a£- 
firmed 50 Fed. 677, 2 C. C. A. 1. 

Judge Brewer, in the Missouri Case, said: 

"The moment he puts that property [the patented] into what I perhaps may, 
for lack of a better expression, deflne as the channels of commerce, that 
moment he subjects that property to the laws which control commercial trans- 
actions." 

In short, individual rights, whether claimed under patents or other- 
wise, must be subordinated to the public good, and, unless clearly ar- 
bdtrary and unreasonable, courts will respect the acts of the législa- 
tive department. There are but few public régulations which do not 
deprive persons of rights theretofore enjoyed. As abuses, harmful 
to the public, are found to exist, new laws are enacted to prevent 
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them, and they necessarily deprive those who practiced them of the 
right to continue them. 

If a business is subject to régulation, the contracts made in its con- 
duct are subject to régulation. Rast v. Van Deman & Lewis, 240 U. 
S. 342, 363, 36 Sup. Ct. 370, 60 L. Ed. 679, L. R. A. 1917A, 421, Ann. 
Cas. 1917r>, 455. 

Bernent v. National Harrow Co., 186 U. S. 70, 22 Sup. Ct. 747, 46 L. 
Ed. 1058, relied on by défendants, was an action bctween a licensor 
and licensee, and on that ground was distinguished in Bobbs-Merrill 
Co. V. Straus, 210 U. S. 339, 343, 28 Sup. Ct. 722, 52 L. Ed. 1086, as it 
must be in this action. This also applies to the Paper Bag Patent Case, 
210 U. S. 405, 28 Sup. Ct. 748, 52 L. Ed. 1122, cited for défendants. 
That was an action for infringement of a patent. In response to the 
claim that the patentée had been guilty of nonuser for the full period 
of 17 years, the life of the patent, the court held that a patentée may 
do 80 without losing the monopoly granted by the patent laws. Its 
inapplicability is therefore too clear to require comment. 

If the act involved herein had attempted to nuUify patents or de- 
prive patentées of the exclusive right to own and control them, coun- 
sel's contention would find support in the authorities cited, but neither 
the act, nor the complaint herein, attempt that. 

[4] Conceding that the courts had previously sustained the right to 
make such leases and contracts as are attacked in this cause, it does 
not follow that the patentée has a vested right in them of which the 
Législature may not de])rive him, if in its opinion they are detrimental 
to the public welfare. While it is true, as claimed by counsel, that by 
the Tenth Amendment to the Constitution the police power is reserved 
to the States, it is now well settled that, as the Constitution vested in 
Congress the exclusive power to regulate commerce among the states 
and grant patents, it possesses what is akin to the police power of the 
States, the right to regulate acts relating to them, including licenses, 
sales, contracts, and leases of patented articles, especially when em- 
ployed in commerce among the states or foreign states. Among the 
many authorities recognizing that rule of law, the following are cited: 
Addyston Pipe & Steel Co. v. United States, 175 U. S. 211, 20 Sup. Ct. 
96, 44 L. Ed. 136; The Lottery Cases, 1S8 U. S. 321, 23 Sup. Ct. 321, 
47 L. Ed. 492; Hippolite Egg Co. v. United States, 220 U. S. 45, 31 
Sup. Ct. 364, 55 L. Ed. 364; Hoke v. United States, 227 U. S. 308, 33 
Sup. Ct. 281, 57 L. Ed. 523. 43 L. R. A. (N. S.) 906, Ann. Cas. 1913E, 
905; Sélective Draft Law Cases, 245 U. S. 366, 38 Sup. Ct. 159, 62 L. 
Ed. 349, L. R. A. 1918C, 361, Ann. Cas. 1918B, 856; McKinley v. 
United States, 249 U. S. 397, 39 Sup. Ct. 324, 63 L. Ed. 668 ; Hamilton 
V. Kentucky, D. & W. Ce, 251 U. S. 146, 40 Sup. Ct. 106, 64 L. Ed. 
(decided December 15, 1919). 

In the last-cited case this same claim was made, and Mr. Justice 
Brandeis, in disposing of it, said : 

"That the United States lacks the police iiower, and that this was reserved 
to the states iiy the Tenth Amendment, is true. But it is none tlic loss true 
that, when the United Srates exerts any of the powers eonferred upon it by 
the Constitution, no valid objection can be based upon Ihe fact that sueh ex- 
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ercise may be attended by the same Incidents whlch attend the exercise by a 
State of Its police power, or that it may tend to accompllsh a similar purpose. 
• • • But the Fifth Amendment imposes In this respect no gréa ter limi- 
tation upon the national power than does the Fourteeuth Amendment upoa 
State power." 

[5] So, even if the claim that the former décisions relied on consti- 
tute a vested right in the patentée, it would still be subject to régulation 
by Congress, under the commerce as well as the patent clauses of the 
Constitution, and in some matters to the police power of the states. 
Patterson v. Kentucky, 97 U. S. 501, 24 L. Ed. 1115; Webber v. Vir- 
ginia, 103 U. S. 344, 347, 26 L. Ed. 565 ; Allen v. Riley, 203 U. S. 347,. 
27 Sup. Ct. 95, 51 L. Ed. 216, 8 Ann. Cas. 137; John Woods & Sons v. 
Cari, 203 U. S. 358, 27 Sup. Ct. 99, 51 L. Ed. 219; Ozan Lumber Co. 
V. Union County National Bank, 207 U. S. 251, 28 Sup. Ct. 89, 52 L. 
Ed. 195; Opinions of Justices, 193 Mass. 605, 609, 611, 81 N. E. 142. 
In Webber v. Virginia, supra, the court said : 

"The législation respectlng the articles whlch the state may adopt after 
the patents hâve expired It may equally adopt durlng thelr continuance. 
It Is only the rlght to the Invention or dlscovery — the Incorporeal right — 
■whlch the state cannot Interfère wlth. Congress never Intended that the 
patent laws should displace the police powers of the states, meanlng by that 
tenn those powers by whlch the health, good order, peace, and gênerai wel- 
fare of the communlty are promoted. Whatever rlghts are reserved to Inven- 
tors must be enjoyed in subordination to thIs gênerai authorlty of the state 
over ail property wlthin Its limits." 

Can it be said that Congress may not do what the states can, in re- 
lation to matters expressly granted to it by the Constitution? It is 
true, as stated by counsel, that the power to regulate, as that of taxa- 
tion, may resuit in destruction ; but, as stated by Mr. Justice Holmes 
in Ft. Smith Lumber Co. v. State of Arkansas, 251 U. S. 532, 40 Sup. 
Ct. 304, 64 L. Ed. (opinion filed March 1, 1920): 

"If the state of Arkansas wlshed to discourage, but not forbid, the holding 
of stock In one corporation by another, and sought to attain the resuit by thls 
tax, or If it simply saw lit to make corporations pay for the privilège, there 
would be nothing In the Constitution to hlnder." 

This was in reply to the contention that the statute was in violation 
of the Fourteenth Amendment. See, also, Veasie Bank v. Fenno, 75 
U. S. (8 Wall.) 533, 19 L. Ed. 482; Tanner v. Little, 240 U. S. 369, 
386, 36 Sup. Ct. 379, 60 L. Ed. 691. 

[6] Besides, décisions of courts do not create rights which become 
vested to the extent that they may not be impaired by subséquent légis- 
lation, except as they become res judicata between the parties to the 
action and their privies. They are rules of property which will not, 
for slight reasons, be changed by later décisions, but even such déci- 
sions may and hâve been overruled frequently. Sauer v. New York, 
206 U. S. 536, 27 Sup. Ct. 686, 51 L. Ed. 1176; Moore-Mansfield Co. 
v. Electrical Co., 234 U. S. 619, 624, 34 Sup. Ct. 941, 58 L. Ed. 1503 ; 
Willoughby v. Chicago, 235 U. S. 45, 50, 35 Sup. Ct. 23, 59 L. Ed. 123 ; 
Ross V. Oregon, 227 U. S. 150, 161, 33 Sup. Ct. 220, 57 E. Ed. 458, 
Ann, Cas. 1914C, 224. In the Motion Picture Case the right upheld 
in Henry v. Dick Co., 224 U. S. 1, 32 Sup. Ct. 364, 56 L. Ed. 645, Ann.. 
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Cas. 1913D, 880, was denied, and that case overruled. Can it be said 
that the Législature is powerless to do what the courts are frequcntly 
doing, vvhen they overrule former décisions ? 

No person has a vested right, under the common law or décisions 
of courts, entitling him to insist that it shall remain unchanged for his 
benefit, although in the opinion of the Législature it is injurious to the 
public welfare, and therefore subject to the police power. Munn v. 
Illinois, 94 U. S. 113. 134, 24 L. Ed. 77; Second Employers' Liability 
Cases, 223 U. S. 1, 50, 32 Sup. Ct. 169, 56 L. Ed. 327, 38 L. R. A. (N. 
S.) 44; New York Central R. R. v. White, 243 U. S. 188, 198. 37 Sup. 
Ct. 247, 61_L. Ed. 667, L. R. A. 1917D, 1, Ann. Cas. 1917D, 629, 
reaffirmed in Arizona Employers' Liability Cases, 250 U. S. 400, 
39 Sup. Ct. 553, 63 L. Ed. 1058, and Chicago, Rock Island, etc., 

Ry. V. Cole, 251 U. S. 54, 40 Sup. Ct. 68, 6^1 L. Ed. (opinion tiled 

December 8, 1919). 

Of course, this does not apply to vested rights under a statute or con- 
tract based on a valuable considération, and not subject to the police 
power. In Satterlee v. Mathewson, 27 U. S. (2 Pet.) 380, 413 (7 L. 
Ed. 458), the court said: 

"It is true that the Suprême Court of the state decided. In the year 1825, 
that this contract, being entered Into with a person claiming under a Cou- 
necticut title, was void ; so that the principle of hiw whicU has been inen- 
tioned did not apply to it. But the Législature afterwards declared, liy the 
act under examination, that contracts of that nature were valid, and that the 
relation of landlord and tenant should exist and be held effectuai, as well in 
contracts of that description as in tho.se between other citizens of the state. 
* * * The ob.lection, however, \vhich was most pre.ssed upon the court, 
and relied upon by the counsel for the plaintiff in error, was that the cffeet 
of this act was to divest rights which were vested by law in Satterlee. There 
is certainly no part of the Constitution of the United States whicli applies to 
a state law of this description; nor are we aware of any décision of this, 
or of any circuit court, which has condemned such a law, upon this grouud, 
providod its effect be not to impair the obligation of a coutract, and it has 
been showu that the act in question has no such effect upon either 
of the contracts which bave been before mentioued." 

This was reaffirmed in Charles River Bridge Co. v. Warren Bridge 
Co., 36 U. S. (11 Pet.) 420, 539, 9 L. Ed. 773. In that case it was said : 

"It is well settled by tbe décisions of this court that a state law may be 
rétrospective in its character, and may divest vested rights, and yet not vlo- 
late tbe Constitution of the United States, unless it also impairs the obliga- 
tion of a contract." 

[7] Another ground which makes this claim untenable is that a 
statute addressed to no particular person does not constitute a con- 
tract, and therefore créâtes no vested right, and may be repealed at 
any time. In Sait Co. v. East Saginaw Co., 80 U. S. (13 Wall.) 373, 
20 L. Ed. 611, the state of Michigan, for the purpose of encouraging 
the inanufacture of sait, by a gênerai statute addressed to no particu- 
lar person or corporation, ofifered a bounty upon sait produced in the 
state, and exempted from taxation the property engaged in the busi- 
ness. After a time the act was repealed. The claim was that the 
exemption constituted a contract, and could not be repealed without 
impairing the obligation of the contract. But the court denied this 
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claim, and held tliat the exemption did not constitute a contract, but 
was nothing more or less than a law dictated by public policy for the 
encouragement of an industry. So long as the law was in force the 
State promised the exemption and bounty; but Ihere was no pledge 
that it should not be repealed at any time. In Wisconsin & Michigan 
Ry. V. Powers, 191 U. S. 379, 385, 387, 24 Sup. Ct. 107, 108 (48 L. 
Ed. 229), the court, referring to the Sait Company Case said, "It 
pointed out the distinction between an exemption in a spécial charter 
and a gênerai encouragement to ail persons to engage in a certain en- 
terprise," and again held that an exemption addressed to no one in par- 
ticular constitutes a mère announcement of policy, not constituting a 
contract, and therefore subject to repeal at any time. See, also, Ban- 
ning Co. v. California, 240 U. S. 142, 153, 36 Sup. Ct. 338, 60 L. 
Ed. 569. The patent laws of the United States are addressed to 
no one in particular, but dictated by public policy, restrained only 
by the Constitution, that the patent "secure for limited time to in- 
ventors the exclusive right to their discovery." 

[8] Besides, there is nothing in the national Constitution which pro- 
hibits Congress or a state from nullifying existing contracts, if, in the 
opinion of the législative department, based on substantial grounds, 
they are injurions to the public. Ail contracts for a definite period 
must be taken to hâve been made subject to a possible change by law, 
under the police power, if the public welfare demands it, and this is 
to be determined by the lawmakers. Légal Tender Cases, 79 U. S. (12 
Wall.) 457, 20 L. Ed. 287; Armour Packing Co. v. United States, 
209 U. S. 56, 82, 28 Sup. Ct. 428, 52 L. Ed. 681 ; Louisville & Nashville 
R. R. v. Mottley, 219 U. S. 467, 478, 31 Sup. Ct. 265, 55 L. Ed. 297, 
34 L. R. A. (N. S.) 671 ; Mondou v. N. Y., N. H. & H. R. R. R., 223 
U. S. 1, 32 Sup. Ct. 169, 56 L. Ed. 327, 38 L. R. A. (N. S.) 44; Chi- 
cago, B. & Q. R. R. V. McGuire, 219 U. S. 549, 567, 31 Sup. Ct. 259, 
55 L. Ed. 328; Chicago & Alton R. R. v. Tranbarger, 238 U. S. 67, 
74, 35 Sup. Ct. 678, 59 L. Ed. 1204; Union Dry Goods Co. v. Georgia 
P. S. Corporation, 248 U. S. 372, 376, 39 Sup. Ct. 117, 63 L. Ed. 309; 
Producers' Transportation Co. v. Railroad Commission, 251 U. S. 

228, 40 Sup. Ct. 131, 64 L. Ed. (opinion filed Jan. S, 1920) ; Mani- 

gault V. Ward (C. C.) 123 Fed. 707, 719, affirmed Manigault v. Springs, 
199 U. S. 473, 26 Sup. Ct. 127, 50 E. Ed. 274. 

In the Mottley Case it was said : 

"It Is said, however, that, as the contract of Mottley and wife with the 
railroad company was orlginally valid, it cannot be supposed that Congress 
intended by the act of 1906 to annul or prevent its enforcement. But the 
purpose of Congress was to eut up by the roots every form of discrimination, 
favoritism, and Inectuality, except in the cases of certain excepted classes, 
to which Mottley and his wife did not belong, and which exceptions rested 
upon peculiar grounds." 

In the Union Dry Goods Co. Case the court quotes with approval 
what was said in the Légal Tender Cases, that — 

"Contracts must be understood as made in référence to the possible exercise 
of the rlghtful authority of the govemment, and no obligation of contract 
can extend to defeat the legitimate governmental authority." 
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In the McGuire Case it was held : 

"The right to niake contracta is subject to tlie exercise of the powors 
granted to Congress for the suitable conOvicl of matters of national concern." 

McClurg V. Kingsland, 42 U. S. (1 How.) 202, 11 L. Ed. 102, cited 
by défendants, fails to sustain their contention ; in fact, in the court's 
opinion, it is against it. One of the exceptions assigned as errer in 
that case was the part of the charge of the trial judge that — 

"The facts of the case which were not controverted bronght It wlthin the 
provisions of the seventh section of the act of Congress of March 3, 1839 (5 
Stat. 854), by the unmolested, notorious use of the invention hefore the apiili- 
eation for the patent." 

When the patent was granted and the action institiUed, the acts of 
February 21, 1793 (1 Stat. 318), and of April 17, 1800 (2 Stat. 37), 
were in force, but were repealed by section 21 of the act of July 4, 
1836 (5 Stat. 125). The seventh section of the act of March 3, 1839, 
was in tliese words: 

"That every pei'son or corporation who has, or shal! hâve, purchased or con- 
strnctcd any newly invented machine, manufacture, or composition of matter, 
prior to the application l)y the inventor or discoverer for a patent, shall be held 
to pos.icss the right to use, and vend to others to be used, the spécifie ma- 
diine. !'.];!nufactu!e, or composition of matter so made or purchased, withont 
iiiibiiity (herefor to the iiiventor, or any other pcrson interestcd in such In- 
rention; and no patent slinll he heid to be invalid by reason of such purchase, 
snle, or use prior to tlie application for a patent as aforesaid, except on proof 
of abandonment of such invention to the public; or that such purchase, sale, 
or prior i;se has tieeu for more rbau two yeurs prior to such application for a 
patent." 

The court, after holding that the repeal of the acts of 1793 and 1800 
by the act of 1836 could not impair the right of property then existing 
in the patentée, sustained the construction by the trial judge of the 
seventh section of the act of 1839, and affirmed the judgment, say- 
ing: 

"The ob.iect of this provision is evidently tv.'ofold : First, to protect the 
person wlio has used the thing patented, by having purchased, constructed, or 
made the machine, etc., to wliich the invention is aPplicd, from any liabllity 
to the patentée or his assignée; second, to protect tbe rights, granted to the 
patentée, against any Infringeraent by any other pcrsons. This relieved him 
from tbe effects of former luws and their constructions by this court, unless 
in case of an abandonment of tbe invention, or a continued prior use for 
more than two years before the application for a patent, while it puts tbe 
person who has liad such prior use on the sanie footing as if he had a spécial 11- 
cense from the inventer to use his invention, wliich, if given before the ap- 
plication for a patent, would justify the continued use after it issued without 
liabllity." 

Choate v. Trapp, 224 U. S. 665, 32 Sup. Ct. 565, 56 L. Ed. 941, is 
another authority relied on by the défendants as conclusive. The part 
of the act of Congress (Curtis Act June 28, 1898, 30 Stat. 495, 507) 
which was repealed before the expiration of the time for which the 
lands of thèse Indians were exempted from ail taxation (Act May 
27, 1908, 35 Stat. 312), provided for allottingto them some of the lands 
owned by the tribe in severalty, and which, for the period of 21 years, 
were to be exempted from taxation. It was held that the Indians had 
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a vested right in the exemptions for the period specified in the act, 
of which they could not be divested by later acts. But the reasons 
given by the court for the conckision reached show conckisively its in- 
applicability to the case at bar. The court held that the Indians had 
an équitable interest in the lands which it was desired to hâve satis- 
fied and extinguished. The Curtis Act was framed with a view to 
having thèse claims satisfactorily settled. The o£fer by Congress, to 
make the lands allotted nontaxable upon rehnquishment by them to the 
government of some of their lands, was accepted by them, and this 
rehnquishment was a part of the considération for the exemption from 
taxation of the allotted lands. The acceptance of the terms, it was 
held, was a considération sufficient to entitle the Indians to enforce 
whatever riglits were conferred. In distinguishing other cases, the 
court, after referring to the facts in those cases, said : 

"There was no considération movhig from one to the other. Such exemp- 
tion was a mère bounty, valuable as long as the state chose to concède it; but, 
as tax exemptions are strictly construed, it could bo withdrawn at any finie 
the state saw fit. But in the government's dealings with ihe Indians the ruie 
is exactly the contrary. The construction, instead of being strict, is libéral ; 
doubtfnl expressions, instead of being resolved in favor of the TJnited States, 
are to be resolved in favor of a weak and defenseless people, who are wards 
of the nation, and dépendent wholly upon its protection and good faifh. 
This rule of construction bas been reeognized, without exception, for more 
than 100 years and has been applied in tax cases." 

Other cases cited by défendants are to the efifect that a patentée may 
not be deprived of the exclusive right to the monopoly of bis inven- 
tion by infringers, including the government. Paper Bag Patent Case, 
210 U. S. 405, 28 Sup. Ct. 748, 52 L. Ed. 1122 ; Cramp & Sons v. Cut- 
ris Turbine Co., 246 U. S. 48, 38 Sup. Ct. 271, 62 L. Ed. 560; and 
other cases cited by défendants. No such issue is involved in this ac- 
tion. Counsel confound the right to the exclusive use of the invention 
with the right to make contracts for its use. 

[9] The conclusion reached is that, while Congress cannot deprive 
a patentée of the exclusive use of the patent, or reduce the time for 
which it is granted by existing law, without violating the Fifth 
Amendment, a patentée has no vested right in conditions of contracts 
for use, license, or lease of his patented invention, which Congress 
may not prohibit, if in its judgment they are injurions to the public 
welfare, though he may hâve possessed that right under the com- 
mon or municipal law, as theretofore construed by the courts. A 
patentée may exclude ail others from the use of it ; he may withhold it 
entirely from the public, if he so desires ; but, when he enters intc 
contracts for the use of it, his contracts are subject to régulation by 
législative act, if deemed necessary for the protection of the public, 
though subject to judicial review. But this review by the courts is 
limited to only one matter ; i. e., is there any reasonably substantial 
ground for the régulation, or is it arbitrary and without any substantial 
reason ? The wisdom of the act is beyond the power of the courts to 
question. No citation of authorities is required to thèse propositions, 
as they are firmly established and beyond question. 
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III. Is the Plea of Res Adjudicata Good? 

[10] The plea raises the issue whether the decree in the former ac- 
tion under the Sherman Act, between the same parties, owing to the 
fact that the provisions in the leases, now sought to hâve declared void 
as being in violation of section 3 of the Clayton Act, were in the com- 
plaint in that cause set out and relied on in part to obtain the relief 
asked, is res adjudicata in this action? 

The opinions in that case are reported in 222 Fed. 349, and 247 U. 
S. 32, 38 Sup. Ct. 473, 62 L. Ed. 968. That action was instituted De- 
cember 12, 1911, nearly three years before the enactment of the Clay- 
ton Act, and finally heard before, although decided by the trial court 
after, the Clayton Act had become a law. Judge Putnam, the pre- 
siding judge at the hearing of that case in the District Court, which 
was heard by three judges under the Expédition Act (Comp. St. §§ 
8824, 8825), in referring to the Clayton Act, said (222 Fed. on page 
361) : 

"In tliis connection we make no spécial référence, and hâve corne to no con- 
clusions, in regard to the effect on the pending case of the législation of Con- 
gress enacted since this case was submitted to us, nor witli référence to the 
question whether or not the rights of the parties affected by this législa- 
tion would require supplemental pleadings." 

Judge Brown, another of the judges sitting in that case in the Dis- 
trict Court, referring to the leases complained of in this action, said: 

"It is also alleged that certain lease and license agreeraents constitute 
stepg in carrying out such project." 

Judge Dodge, another judge sitting in the District Court, in his 
concurring opinion in that case (222 Fed. 391), referring to the tying 
clauses in the leases, said: 

"The complaints made regarding the leases embodying the clauses [the 
tying clauses] referred to are not directed against those pertaining to any 
particular kind or kinds of machines, as more ob.iectionable than others. It 
is their entire combined efïect which is attaclced." 

Mr. Justice McKenna, who delivered the opinion of the majority 
of the court, in the beginning of the opinion (247 U. S. 35, 38 Sup. Ct. 
474, 62 D. Ed. 968) states the object of the bill to be: 

"The charge of the bill is that défendants, not being satisfied with the mo- 
nopoly of their patents and determined to extend it, concoived the idea of ac- 
quiring the ownership or control of ail concerns engaged in the manufacture 
of ail liinds of shoo inachinery. This purpose was achieved, it is charged, and 
a monopoly acquired, and commerce, Interstate and foreign, restrained by 
the union of conipetiug companies and the acquisition of others; and that 
leases were exacted which completed and assured the control and monopoly 
thus acquired." 

What the défendants understood to be the issue in that action is 
clearly and concisely stated by their counsel in their brief (the same 
counsel representing them in the case at bar), when the cause was 
heard in the Suprême Court on reargument. On page U, under the 
caption "The Issues in the Présent Case," they say: 
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"The Issue prosented in the Bisfrict Court wiis wlietbpr tlip dc'feiidants 
formed a plan, as charged in tlie pétition: (1) To ae(iuire ail concerns cn- 
Saged in mamifaetnring shoe maehinerj', or (if tlie limitation insisted on by 
the United States be aceepted) to acquire ail concerns enfiaged in manu- 
facturlng certain speelfled classes of shoe machinery ; and (2) thereiipon to re- 
fuse to lease any essential machines, unless the shoe manufacturer took practi- 
cally ail his other machines frora them ; and, if they did form such a plan, 
whether or not such a plan was unlawful, and whether they carried out the 
plan and thereby acqulred an unlawful monopoly." 

But it is claimed on behalf of the défendants that, as in the com- 
plaint in that case, although an action under the Sherman Act, the ty- 
ing clauses complained of in the instant case were specifically charged 
to be unlawful and put in issue, the decree in that action is res adjudi- 
cata. 

A careful reading of the complaint and the opinions in that case 
convinces that they were set out solely for the purpose of maintain- 
ing the charge that by their use, in connection with the other acts 
charged, the défendants had conspired in restraint of trade or com- 
merce and monopolized it. The government certainly could not hâve 
pleaded in its complaint the invalidity of thèse clauses in the leases 
under the Clayton Act, which was not a law at that time. 

To obtain the relief in that case the complaint charged that the 
défendants, by combinations with other shoe machinery manufacturers 
and the acquisition of the business of competitors, had obtained a 
monopoly of the foreign trade and commerce in shoe machinery, in 
restraint of trade, in violation of the Sherman Act, and that they had 
succeeded in that object. Among the numerous alleged unlawful acts 
charged, which made it possible for them to achieve that object, was 
the insertion of thèse tying clauses in the leases. But this was only 
one of the acts charged, to accomplish the resuit complained of. This 
allégation was therefore collatéral to the main issue, and could only 
hâve been incidentally considered by the court. In this action no at- 
tack is made on any of the acts complained of, and which were the 
basis of the former suit, except the tying clauses. Nor is the object 
of the suit the same. The only relief now asked is against those acts 
of the défendants which are claimed to be in violation of section 3 of 
the Clayton Act. In the complaint it is alleged : 

"The bill does not coniplain of the leases as a whole, but only parts thereof, 
which are dcseribed in the bill as 'tying clauses' and 'discounts and rebates.'" 

The object of the former suit was, as appears from the prayer for 
relief in the complaint, that — 

"the défendants be declared a cojiibination in re.'^traint of interstate and for- 
eign trade and eoninierce, and attenipting, in conil)ination and conspiracy with 
other persons and corporations, to monopolize and liave monopolized part of 
the trade and connnerce among the severnl states of the United States and 
with foreign nations, * * * and that each of tliein be dissolved and sep- 
arateu into such parts that no one of them will constitute a monopoly, or 
can becouie a monopoly, of the shoe machinery business," etc. 

When a judgment or decree has the eiïect of res adjudicata in a 
later action between the same parties is well settled by numerous 
décisions of the English and American courts. The principle estab- 
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lished in the Duchess of Kingston's Case, 20 Ilowell's State Trials, 
355, 538, 2 Smith's Lead. Cases, 424 (decided in 1776), has been gen- 
erally foUowed by the American courts, including the Suprême Court 
of the United States. Leading cases of that court are Washington, 
A. & G. Co. V. Sickles, 65 U. S. (24 How.) 333, 16 L. Ed. 650; 
Cromwell v. County of Sac, 94 U. S. 351, 24 L. Ed. 195; Reynolds 
V. Stockton, 140 U. S. 254, 270, 11 Sup. Ct. 773, 35 E. Ed. 464. 
In the Sickles Case it was held: 

"The esseiitial conditions under whicli the exception of res jiulicata he- 
comos ai)i)licahle are tlie identity of tlio thinîî demandeil, the identlty of the 
cause of the demand, and of the parties in tlie character in wliicli they are 
litigants." 

It is equally well settled that estoppel by judgment does not extend 
to matters which were only collaterally involved in the former liti- 
gation. Duchess of Kingston's Case, supra; Hopkins v. Lee, 19 U. S. 
(6 Wheat.) 109, 114, 5 L. Ed. 218; Gaines v. Hennen, 65 U. S. (24 
How.) 553, 579, 16 E. Ed. 770; Bhtefield S. S. Co. v. United Fruit 
Co., 243 Fed. 1, 11, 155 C. C. A. 531; Smith v. Town of Ontario 
(C. C.) 4 Fed. 386, 390; Cavanaugh v. Buehler, 120 Pa. 441, 14 Atl. 
391; Belden v. State, 103 N. Y. 1, 8 N. E. 363; Waterhouse v. 
Levine, 182 Mass. 407, 65 N. E. 822. In the Duchess of Kingston's 
Case the court, after stating when a former judgment will sustain the 
plea, said: 

"But neither the judgment of a concurrent or exclusive jurisdiction is évi- 
dence of any matter, wlilch came collaterally in question, though within their 
.iurisdiction, nor of any matter incidentally cognixable, nor of any matter to 
be inferred by argument from the judgment." 

In Hopkins v. Lee it was held : 

"To points which came only collaterally under considération, or were only 
incidentiiUy under cognizance, or could only be inferred by arguing from 
the decree, it is admitted that the rule does not apply." 

Vicksburg V. Vicksburg Waterworks Co., 206 U. S. 496, 506, 508, 
27 Sup. Ct. 762, 51 E. Éd. 1155, is much in point. There was a plea 
of res adjudicata hased on the decree affirmed in 202 U. S. 453, 26 
Sup. Ct. 660, 50 E. Ed. 1102, 6 Ann. Cas. 253. The issues involved 
in that action are set out in 206 U. S. 506, 507, 27 Sup. Ct. 762, 51 
E. Ed. 1155. The court, in disposing of the plea, said: 

"But a decree must be read in the light of the issues involved in the 
pleadings and the relief sought, and we are of the opinion that tlie matters 
now litigated were not involved in or disposed of in the former case, and that, 
when properly construed, the decree does not flnally dispose of the right of 
the city to regulate rates under a law pussed after the contract went into ef- 
fect and long after the bill was flled in the case." 

This was reaffirmed in Vicksburg v. "Henson, 231 U. S. 259, 273, 
34 Sup. Ct. 95, 100 (58 E. Ed. 209), where it was said : 

"'rne nature and extent of the former decree is not to be determined by 
seizing upon isolaled parts of it, or passages in the opinion con.sidering the 
rights of the parties, but upon an examinacion of tlie issues made and intend- 
ed to he submitted, and what the decree was really designed to accomplish. 
We camiot agrée with the court below, or with the majority of the Circuit 
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Court of Appeals, that the effect o( the former adjudication was to preclude 
the rights of tlie parties in tlie présent controversy." 

Ail that was and could be determined on the pleadings in the former 
action under the Sherman Act, was that, applying the rule laid down 
in the Standard Oil Co. Case, 221 U. S. 1, 31 Sup. Ct. 502, 55 L. Ed. 
619, 34 L. R. A. (N. S.) 834, Ann. Cas. 1912D, 734, and American 
Tobacco Co. Case, 221 U. S. 106, 31 Sup. Ct. 632, 55 L. Ed. 663, for 
the construction of the Sherman Act, the évidence failed to sustain 
the charge that the Shoe Machinery Company had violated that act, 
and therefore the alleged combination should not be dissolved. 

The plea cannot be sustained. 

IV. Were the Défendants, in Making the Leases Attacked, Engaged 
in Interstate Commerce? 

[11] That leases may constitute Interstate commerce was determin- 
ed by this court on the motion to dismiss the complaint. 234 Fed. 127, 
143, 144. Of course, this does not apply to leases of machines in the 
State of Massachusetts, when the machines were made and deliv- 
ered in that state. Witherell & Dobbins Co. v. United Shoe Ma- 
chinery Co. (First Circuit, opinion filed June 18, 1919, not published, 
as motion for rehearing granted). As to leases made with manufac- 
turers in states other than the state of Massachusetts, the claim of de- 
fendants that they are not in the course of interstate trade is sought to 
be sustained upon the ground that ail leases, made prior to the enact- 
ment of the Clayton Act, were only presented to the lessee for signa- 
ture and executed by him after the machines had been set up and were 
in opération, regardless of the fact from what state the défendants ship- 
ped them. ' The custom then prevailing was : The shoe manufacturer 
would notify the local représentative of the défendants that he de- 
sired to lease certain machines, whereupon a blank printed order, pre- 
pared and furnished by the défendants, would be handed to him. He 
would then insert in a blank left for that purpose the kind of machine 
or machines he desired and sign the application. The order is : 

"Flease deliver to the undersigned, upon the terms and conditions herein- 
after stated, for use in the factory of the undersigned at (insert St. Louis, Mo., 
or wherever the factory is located) the machines," etc. 

It also contains an obligation that he will hold the machines at 
his sole risk from in jury, loss, or destruction by fire or otherwise, pay 
ail taxes assessed and levied on them, will render fuU and accurate 
reports of the use of the machines, pay the rental and royalty estab- 
lished by the défendants, and pay ail shipping and transportation 
charges, both to and from the factory of the Machinery Company. The 
order would then be sent to the home office of the défendant Maine 
Company in the state of Massachusetts, and, if accepted, the machines 
would be shipped from Massachusetts, consigned to itself. Upon 
their arrivai at the destination, they would be taken from the carrier 
by défendants' agent and installed in the shoe factory, and, when set 
up and put in opération, the lease would be executed. This, it is 
claimed, makes the transaction intrastate, and therefore not suhject 
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to the Clayton Act. The court is unable to sustain this contention, 
as it has bêen uniformly lield that acts of this nature constitute inter- 
state conimerce. Brennan v. Titusville, 153 U. S- 289, 14 Sup. Ct. 829, 
38 L. Ed. 719; Caldwell v. North Carolina, 187 U. S- 622, 23 Sup. 
Ct. 229, 47 L. Ed. 336 ; Rearick v. Pennsylvania, 203 U. S. 507, 27 
Sup. Ct. 159, 51 I,. Ed. 295; Dozier v. Alabama, 218 U. S- 124, 30 
Sup. Ct. 649, 54 L. Ed. 965, 28 L. R. A. (N. S.) 264; Crenshaw v. 
Arkansas, 227 U. S. 389, 33 Sup. Ct. 294, 57 E. Ed. 565 ; Western 
Oil Refining Co. v. Lipscomb, 244 U. S. 346, 37 Sup. Ct. 623, 61 E. 
Ed. 1181. 

The cases cited and rehed on by the défendants are clearly inap- 
pHcable. Banker Bros. v. Pennsylvania, 222 U. S. 210, 32 Sup. Ct. 
38, 56 L. Ed. 168, was an action involving the right of the state to 
tax the défendants on sales of automobiles made in Pittsburgh, Pa. 
The facts were that the défendants kept no machines in stock, but 
would obtain them from the manufacturers in another state. A pur- 
chaser would order the machine from the défendants in Pennsyl- 
vania; the order being addressed to the défendants, the manufactur- 
er's name (the Pierce Company) not appearing on the order. The de- 
fendants would forward the order to the Pierce Company, who would 
ship it to the défendants, at Pittsburgh, Pa., with draft on défendants 
attached to the bill of lading, less the commission. On paying the 
draft, the Banker Bros, would take up the bill of lading, receive the 
car from the carrier, and then deliver it to the buyer on his paying 
the balance of the purchase money. It was held that the Banker Bros, 
had the title and the shipment had become at rest in the state of Penn- 
sylvania, though shipped in Interstate commerce, and therefore sub- 
ject to the tax imposed by the state. The court said; 

"This Is one of the common cases in which parties flnd it to their Interest to 
occupy tlie position of vendor and vendee for soine purposes under a eontract, 
containing terms wliicli, for tlie purpose of restrictiug sales and securing pay- 
ment, eome near to croatiug tlie relation of principal and agent. But as be- 
tween Banker Bros. Company and the Pittsburgh purchaser, there can be no 
doubt that it occupied the position of vendor. As such it was bound by its 
contract to him and under the duty of paying to the state a tax on the sale 
The naine of the Pierce Company was not mentioned in the order signod ny 
the purchaser. Had there been a breach of its tenus, he would bave had a 
cause of action against the Banker Bros. Company, with whoui alone he dealt. 
If he had failed to complète the ijurchase, the Piecce Company would hâve no 
right to sue him on the contract." 

In Browning v. Waycross, 233 U. S. 16, 34 Sup. Ct. 578, 58 L- Ed. 
828, it was held that a city or state may impose an occupation tax on 
lightning rod agents, not for taking orders to be fiUed in another 
state and delivered in the state where the order was taken, but "on 
persons engaged in putting up or erecting lightning rods." In Bacon 
v. Illinois, 227 U. S. 504, 33 Sup. Ct. 299, 57 E. Ed. 615, what the 
court held was : 

"Property brought from another state, and withdrawn from the carrier, and 
held by the owner with full power of disiiosition, becomes subject to the local 
taxing power, notwithstanding the owner may intend to ultimately forwcrd 
it to" another state. 
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Mr. Justice Hughes, who delivered the opinion of the court, said: 

"The purpose of the withdrawal did not alter the fact that it had ceased 
to be transported and had beeii plaeed in his hands. He had the privilège of 
continuiug the transportation under tlie sliippiug coutracts, but of this lie 
nhglit avail himself or not, as he cliose. He iiiight sell tlie grain in IHinois, 
or forward it, as he saw fit. It was in his possession, with tlu» eontrol of 
absolute ownership. He intended to forward the grain after it liad lieen in- 
speeted, graded, etc.; but this intention, while the grain remained in liis 
lieeping and before it had been actually eommitted to the carriers for trans- 
portation, did not nial>:e it imiiume from local taxation. Ile had established a 
local facility in Chicago for his owii beuefit, and while, through its employ- 
ment, the grain was there at rest, thore was no reason wiiy it should not be in- 
cluded with his other property within the state in au assessnient for taxation, 
which was rnade in the usual way, witliout discrimination." 

Singer Sewing Machine Co. v. Brickell, 233 U. S. 304, 34 Sup. Ct. 
493, 58 Li. Ed. 974, is clearly against défendants' contention, reatFirm- 
ing Crenshaw v. Arkansas, 227 U. S. 389, 33 Sup. Ct. 294, 57 L. Ed. 
565. Without reviewing the other authorities cited, it is sufficient to 
say that none is apphcable to the facts in the instant case. 

The mode of opération since the enactment of the Clayton Act dif- 
fers from that pursued theretofore. The blank forms furnished by 
the défendants to shoe manufacturers desiring to lease machines from 
them are headed : "Order and Temporary Loan Agreement." The 
apphcant for the lease apphes to the company, by inserting in a blank 
left for that purpose in the order blank furnished by the défendants, 
the machines wanted. The application contains ail the conditions up- 
on which the machines are to be leased, and is signed by the appli- 
cant. Below the signature of the applicant is the following : 

"We accept your order as above, and are shlpping to you the machines des- 
ignated in the above schedule of machines, in accordance with and subject to 
the foregoing terms and conditions. 

"[Signed] United Shoe Machinery Company, By ." 

This would indicate that the machines are shipped from the state 
of Massachusetts direct to the shoe manufacturer; but the évidence 
shows that the machines are not consigned to the applicant, but are 
shipped in the same manner as under the former leases, and the ac- 
ceptance of the application is only delivered, when they are set up and 
ready for opération. Construing the leases as they arc printed they 
are clearly contracts in commerce among the states. Mobile Coun- 
ty V. Kimball, 102 U. S. 691, 702, 26 L,- Ed. 238, and authorities cited 
supra. 

But the évidence also estabJished that when the machines reach 
the place of destination they are not stored or held subject to the de- 
fendants' order or disposai, but are immediately taken to the appli- 
cant's factory and there installed. Whether the installation is a part 
of the Interstate transaction is not in issue in this action but see 
Swift v. United States, 196 U. S. 375, 395, 396, 398, 25 Sup. Ct. 
276, 49 E. Ed. 518; Loewe v. Eawlor, 208 U. S. 274, 301, 28 Sup. 
Ct. 301, 52 E. Ed. 488, 13 Ann. Cas. 815; Boyle v. United States, 
259 Fed. 803, 806, C. C. A. . 

[12] The conclusion of the court is that the leases, except when 
made with manufacturers located in the state of Massachusetts and 
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delivered there, are in commerce or trade among the states. The ex- 
ception also applies to machines taken from one lessee and delivered 
to another in the same state, which the évidence shows is occasionally 
done, when a lessee refuses a machine and another manufacturer 
in that city or state leases it. 

V. The Distinction Between the Sherman and Clayton Acts. 
The first and second sections of the Sherman Act were construed 
bv Mr. Chief Justice White in Standard Oil Co. v. United States, 221 
Û. S. 1, 31 Sup. Ct. 502, 55 L. Ed. 619, 34 L. R. A. (N. S.) 834, Ann. 
Cas. 1912D, 734. Without quoting from the opinion, référence is 
TTiade to what is said in that opinion on pages 50, 51, 59, 60, 62-64 of 
221 U. S., on pages 512, 515-517 of 31 Sup. Ct. (55 L. Ed. 619, 34 
h. R. A. [N. S.] 834, Ann. Cas. 1912D, 734). The same construction 
was given to that act in United States v. American Tobacco Co., 221 
U. S. 106, 179, 31 Sup. Ct. 632, 55 L. Ed. 663. In Nash v. United 
States, 229 U. S. 373, 376, 33 Sup. Ct. 780, 781 (57 U. Ed. 1232) refer- 
ring to thèse cases, it is said : 

"Those cases may be taken to hâve estnblished that only such contracts ana 
combinations are wlthhi tlie act as, by reason of intont or the inhérent nature 
of the contemplated acts, pre,1iKlice the public interests by unduly restrlcting 
compétition or unduly obstructing the course of trade." 

Again in United States v. Colgate Co., 250 U. S. 300, 39 Sup. Ct. 
465, 63 L. Ed. 992, it is said : 

"The purpose of the Bberman Act is to prohlbit monopolies, contracts, and 
combinations which probat)ly would unduly interfère with the free exercise 
of their rlglits by those ensiaged, or wish to engage, in trade and commerce — 
in a word, the right of freedom to trade." 

There is nothing in the Sherman Act, or any other act of Congress, 
making the acts enumerated in section 3 of the Clayton Act unlawful, 
"where the effect" of them "may be to substantially lessen compétition 
or tend to create a monopoly in any Une of commerce." Section 1 
of the Sherman Act (Comp. St. § 8820) makes unlawful "contract 
* * * in restraint of trade or commerce," and as construed by the 
Suprême Court in the above-cited cases, they mean "contracts which 
unduly restrain trade and commerce." This language difïers material- 
ly from the language used in section 3 of the Clayton Act. That con- 
tracts or leases may substantially lessen compétition was not sufficient 
to make them unlawful under the Shermatt Act, if not unduly or op- 
pressively enforced, as was held in the cases hereinbefore cited. 

The second section of the Sherman Act makes it tmlawful to monop- 
olize or attempt to monopolize any part of such trade, while the Clay- 
ton Act makes every contract, etc., which "tend to create a monopoly 
in any Une of commerce," unlawful. 

The bill for the Clayton Act was introduced in Congress some time 
after the opinions in the Standard Oil Company and American To- 
bacco Company Cases had been announced, and Congress, therefore, 
was familiar with the construction of the Sherman Act by the Su- 
prême Court. As stated in the former opinion of this court (234 Fed. 
127) : 

264 F.— 11 
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"Evidently Congress vvas not. satisfled to only prohibit actual lessening of 
compétition, or moiiopolizing, but to iiiake it unlawful for any person to do 
those acts, whlch may put it in his power to do so." 

The same conclusion was reached by the Circuit Court of Appeals 
for the First Circuit, in Standard Fashion Co. v. Magrane & Houston 

Co., 259 Fed. 793, 796, C. C. A. . The reports of the House 

and Senate Committees, when reporting the act to their respective 
bodies, show that the object of this section of the act was to make 
unlawful acts not included in the Sherman Act. In the report of the 
Senate committee the purpose of this section is stated to be : 

"Briefly stated, the blll, in its treatment of unlawful restraints and monopo- 
lies, seeks to prohibit and make ualawfnl certain tradc practiees whicli, as a 
rule, singly and In themselves, are not covered by the act of July 2, 1890, or 
other existing anti-trust acts, and thus, by making thèse practiees illégal, to 
an-est the création of trusts, conspiracies, and nionopolies in their incipiency 
and before consummation." 

If it was not intended to change the law f rom what it was under the 
then existing act, its enactment was meaningless and a vain thing, a 
presumption courts will not indulge in when construing législative acts. 
Wisconsin Central R. R. v. United States, 164 U. S. 190, 202, 17 Sup. 
Ct. 45, 41 L. Ed. 399. 

The Clayton Act, as the court construes it, is intended as a pré- 
ventive act, to arrest the création of trusts, etc., in their incipiency 
and before consummation, as expressed in the President's message of 
January 20, 1914, urging the enactment of supplemental anti-trust 
législation, and the report of the Senate Committee on the bill, while 
the Sherman Act, as construed, only makes unlawful, "acts, contracts 
and combinations, which unduly or injuriously restrain compétition, 
or unduly or injuriously create monopolies in trade." Under that 
act it has been held by the Suprême Court that — 

"applying the rule of reason, * * * the words 'restraint of trade' at 
common law and in the law of this country at the time of the adoption of 
the Anti-Trust Act only embraced acts or contracts or agreements or com- 
binations which operated to the pre.1udice of the public interests by unduly 
restricting compétition or unduly obstructing the due course of trade, or which, 
eithcr because of their inhérent nature or effeet, or because of the évident 
purpose of the acts, etc., injuriously restrain trade, that the words as used in 
the statute were designed to hâve and did hâve but a like signifleance." 221 
U. S. 179, 31 Sup. Ot. 648, 55 L. Ed. 663. 

That the acts, etc., if not unduly or injuriously exercised, may tend 
to hâve that efïect, was not sufficient to make them violations of the 
Sherman act; or, in other words, a violation of that act depended on 
the manner in which it was exercised, whether unduly and injuriously 
or nonprejudicially. 

[13] It is therefore unnecessary to détermine whether the défend- 
ants, by the tying clauses and the discounts and rebates, hâve succeed- 
ed in unduly monopoHzing or attempted to monopolize unduly any 
part of the trade or commerce among the several states, or hâve un- 
duly restrained compétition in that part of commerce. The question 
to be decided is: Do the clauses complained of, or any of them, put 
it in their power, or hâve the effeet, or tend, if enforced, as the défend- 
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ants would hâve the right to do, if they are not unlawful under the 
Clayton Act — and that is their intention — "to substantially lessen com- 
pétition" or "establish a monopoly in trade"? 

In the opinion of the court there can be no doubt that the enforce- 
ment of some of the provisions hereinafter mentioned will hâve that 
efïect. If shoe manufacturers are not permitted to use machines 
manufactured by competitors vvithout being penahzed, such prohibition 
tends to lessen compétition, and eventually will resuit in giving the 
défendants a monopoly in that part of trade or commerce. Who will 
invest the millions necessary to establish such manufacturing plants, 
and the évidence convinces that it will require thèse large sums to 
establish them, when the product cannot be sold, or at best can find but 
a very limited market. It is true, there are some competitors ; but they 
are few, and they manufacture only some of the machines required. 
Some bave been obliged to go eut of business for lack of trade, caused 
by thèse tying clauses, and eventually ail will hâve to discontinue, if 
shoe manufacturers are prevented from purchasing, leasing, or using 
their machines, by reason of a strict enforcement of the tying clauses 
and the rebates and discounts, or those which, in the opinion of the 
court, are in violation of the Clayton Act. To what extent the défend- 
ants had obtained control of the business of shoe machinery at the 
time the former action was instituted is shown by the fabulation made 
by Mr. Justice Clarke in his dissenting opinion (247 U. S. 89, 38 Sup. 
Ct. 473, 62 L. Ed. 968). At the présent time their control is much 
greater as will be seen from the following statement inade from the 
évidence : 

By Défend- By Ail 

nnts. Others. 

Clicking machines 5,JÎ9.5 17 

Byeleting machines 4,4:.!1 C59 

Pulling-over machines 2,4-11 

Lasting machines 8,499 48 

Standard screw machines 2S0 

Pegging machines 2,'? 1 

Tacking machines 7,9:>7 11 

McKay sewing machines 711 32G 

Welt sewing machines 2,fi09 135 

Outsole stltchlng machines 2,906 089 

Loose nailing machines 2,026 6 

Heeling machines 2,086 110 

Slugging machines 1,718 12 

From this it is established that the défendants now control more 
than 95 per cent, of the entire business of shoe machinery in the 
United States. 

VI. Choice of Independent or Unrestricted Leases. 

[14] It is next claimed that lessees hâve the choice of independent 
or unrestricted leases, which do not contain the tying clauses complain- 
ed of. But lessees under thèse leases, in addition to the fact that 
lessees are not relieved of royalties and are not entitled to rebates on 
some of the leased machines and material, as lessees under the restrict- 
ed leases, nor to the henefît of the same discounts, are also required 
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to make initial payments on each machine leased. Many of thèse in- 
itial payments are over 100 per cent, greater than the payments re- 
quired under the restricted leases. The schedule of thèse initial pay- 
ments, furnished the court by counsel for the défendants, shows that 
the average increase is about 50 per cent., although on some machines 
it is over 200 per cent., while on others it is less than 50 per cent., 
thereby reducing the average to that percentage. 

In addition, lessees under the unrestricted leases are required to 
make the payments when the machines are furnished, while under the 
restricted leases they are not required to make payments until the 
expiration of the leases and the return of the machines. The amounts 
required to be paid by such lessees amount to tens of thousands of 
dollars, and for some factories hundreds of thousands. The statement 
furnished the court by counsel for défendants shows that the initial 
payments for a complète group of machines necessary to operate a 
factory amount to $9,810 for every 1,000 pairs of shoes to be made 
daily. Many factories manufacture over 10,000 pairs daily. The 
Plant Shoe Company has in one factory a capacity of 12,000 pairs 
daily ; another, the International Shoe Company, of 52,000 pairs daily, 
which would require over a half million dollars as initial payments. 
From this it will be readily seen that to lease ail the machines on the 
initial payment or unrestricted plan would require an outlay which is 
practically prohibitive, and of course no manufacturer ever chooses 
the unrestricted leases. 

The choice is limited to paying, not only royalties of which, under 
the restricted leases, tbe lessee is to some extent relieved, but large 
sums as initial payments. The loss of the use of the money requir- 
ed for the initial payments for a period of 17 years, the life of the 
leases, is an item of no small considération, as the interest would 
exceed by far the principal, if calculated at 6 per cent, annually 
compounded. This cannot be termed "freedom of choice." United 
States v. Colgate & Co., 250 U. S. 300, 39 Sup. Ct. 465, 63 L. Ed. 992, 
relied on by the défendants is clearly inapplicable to this case. See 
United States v. A. Schrader's Son (opinion filed March 1, 1920) 251 
U. S. 85, 40 Sup. Ct. 251, 64 L. Ed. . 

VII. Wholesale and Group Rates. 

[15] It is claimed that the lower rates offered to manufacturers, 
who lease ail machines used by them from the défendants, and the 
discounts allowed to them, are wholesale rates, permissible by section 
2 of the Clayton Act (Comp. St. § 8835b). If it be assumed that sec- 
tion 2 applies to section 3, which latter is the only section in contro- 
versy in this action, this claim would still be untenable. There are no 
wholesale or retail transactions. Each department, it is claimed by the 
défendants, is separate and distinct from the others. But, even if this 
claim were true, although denied by the plaintiff, still the provision in 
the leases set out in Exhibit 8 to the complaint : 

"But If any breadi or âefault shall be made in the observance of any one 
or more of tlie conditions hereiii contained, or contained in any other lease or 
lioense asp'eement, * * • the lessor shall hâve the right by notice in 
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vvritiiif; (o the It'ssce /o U'imiiidic forllnriih iinii and ail Icmics or licinxcs 
* * * Ihcn in force hctwccn thc lessor and lessce" 

— applics to ail leased machines, and not only to those in one depart- 
ment. 

[16] In the opinion of the court, section 2 of the act is limited to 
sales, and not leases, and therefore does not apply to any of the acts 
prohibited by section 3. 

But it is claimed that it is an économie advantage to shoe manufac- 
turers to operate défendants' machines in teams. The prépondérance 
of the évidence tends to support this contention. But if manufactur- 
ers are convinced that this is true, they will lease them in teams or 
groups without the restrictions in the leases. On the other hand, if 
any of them believe that they can manufacture more economically and 
obtain the same or better results at less expense by the use of competi- 
tors' machines, although mistakenly, thèse négative covenants, with 
the penalties attached, tend to deprive them of freedom of choice, 
based on their own judgment. It is hardly to be supposed that shoe 
manufacturers are less anxious to use the best and most economical 
machines than other manufacturers, or that they will use machines 
which will resuit in inferior products and less profitable results. Quot- 
ing from the opinion of Mr. Justice McKenna in the former case, re- 
ferring to patents (247 U. S. 65, 38 Sup. Ct. 485, 62 L. Ed. 968) : 

"If the world buy it or use it, tlie world will do so upon a voluntary judg- 
ment of its utility, deinonstrated, it may l)e, at great cost to the patentée. It 
Its ])rice is too higli, wlietlier in dollarH or conditions, the world will refuse 
It ; if it be worth the priée, whether of dollars or conditions, the world will 
seek it." 

To enable manufacturers to use their own judgment, and exercise 
their choice based on that judgment, was beyond doubt one reason 
for the enactment of section 3 of the Clayton Act. 

Vm. Clauses Never Enforced. 

[17] That no leases of machines hâve ever been declared forfeited 
by défendants for a breach of any of thèse clauses is not conclusive 
that they never will be. If it is not intended to enforce them, why 
insert them? The fact that they are inserted places it in their power, 
whenever they see proper to do so, and that fact is sufficient to deter 
lessees from violating them, as is fully established by the évidence. 
Although the forfeiture clauses hâve never been enforced, except in 
some few instances, and then for good cause, lessees, who hâve vio- 
lated them, bave had their attention called to thèse provisions in the 
leases, which in itself was in the nature of a threat to enforce them, if 
the violations are continued; at least, it was so understood by them. 
Some hâve been penalized by the refusai of the défendants to lease 
them additional machines, except on the initial payment plan. Full 
royalties bave been exacted for shoes made in part on machines other 
than those leased from défendants, as if wholly made on their leased 
machines. Witherell & Dobbins Co. v. United Shoe Machinery Co., 
supra, was an action to recover such royalties. The évidence also 
shows a number of other instances of such demands bv défendants. 
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For thèse reasons this daim cannot be snstained in an action tinder 
the Clayton Act, although in a proceeding under the Sherman Act the 
conclusion may be otherwise. 

IX. Leases Since the Clayton Act. 

[18] The leases required to be executed since the enactment of the 
Clayton Act do not contain the tying clauses complained of, but they 
are only "temporary leases," as is printed in large letters at the top of 
every lease made by the défendants since then. Thèse leases contain 
the f ollowing clause : 

"At any time prior to the redelivery by the licensee to the United Company 
as hereinafter provided of ail of suid maehinery, the United Company may pré- 
sent to the licen.see a lease and license agreemont setting forth tlie terms and 
conditions upon which the United Comi)any Is willing thtit the said maehinery 
may continue to be held and used by the licensee, and within a perlod of 
ten (10) days after such présentation Ihe licensee shall either (a) exécute snch 
agreement in duplicate, and deliver the same to the United Company, making 
such payment, if any, as may be provided by such new agreement to be made 
upon the exécution thereof, or (b) within said period of ten (10) days, pay to 
the United Company in respect to each machine the amount set opposite 
the name thereof in said colunin II, and within twenty (20') days theroafter 
surrender and redeliver the said machines to the United Company as here- 
inafter provided, v?hereupon the lease thereof shall terminale." 

In addition to this provision in the leases, lessees are required to 
enter into an "additional agreement," which, after reciting the pen- 
dency of this action, contains the f ollowing provision : 

"Now, therefore, in addition to and independently of ail agreements and 
obligations set forth in said order and temporary loan agreement, the licensee 
hereby agrées that, in case bis said order sball be aceepted and the machines 
referred to in said order and temporary agreement be supplied to the licensee, 
the United Company shall hâve the right at any tlme or times thereafter to 
présent to the licensee a new or additional agreement or agreements for exé- 
cution by the licensee, establishing the terms and conditions upon which 
said machines sliall thereafter be held, used and paid for by hlm, and contam- 
ing such provisions, in substitution for and in addition to those set forth in 
the attached order and temporary loan agreement, as the United Company may 
décide upon as necessary or désirable, for the proper protection of its property, 
interests, and rights, and the assurance to it of a proper return of the use of 
its property duriug the further continnance of tlie use thereof by the licensees ; 
and, if not, when such new and additional agreement or agreements are pre- 
sented, the licensee agrées that within five days after the présentation there- 
of he will either exécute the same (in which case the maehinery referred to in 
the order and temporary loan agreement hereto attached shall tliereafter be held 
by the licensee in accordance with the terms of said new agreement or agree- 
ments), or if lie does not so exécute wlU within said period of tixe days exer- 
cise hls right as provided in article 13 of said order iind temporary loan 
agreement to tei-mlnate the same on 30 days' notice, and will return the ma- 
ehinery therein iiamed within said 30 days, ail as provided in said article 13, 
and in such case failure so to exercise bis right of terminating said order and 
tenii)C>rary loan agreement, or to return the machines therein referred to, shall 
constitute a default for which, under the provisions of article 14 of said or- 
der and temporary loan agreement, the United Company shall be entltled to 
exercise its right of terminating the same as therein provided." 

This establishes beyond question that thèse leases are intended for 
temporary use, to avoid the prohibitions of section 3 of the Clayton 
Act, pending the litigation affecting their legality. But, should the con- 
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tention of the défendants be sustained that thèse conditions are not 
unlawful, the right reserved would no doubt be promptly exercised, 
and new leases containing thèse clauses demanded ; at least, the power 
to do 80 is reserved. To prevent this a court of equity is justified in 
extending its protecting arm, so far as, in its opinion, any of the clauses 
are unlawful under this statute. 

X. Invalidity of Clauses. 

[19] The clauses set out in Exhibits 2 and 7 to the complaint are 
not obnoxious, for reasons stated in the former opinion. 234 Fed. 127. 
[20] Exhibit 4 contains two distinct covenants. The first is: 

"Tho lessee shnll obtain from llie Irssor oxcliipivcly, and shiill pay therefor 
at the régulai- priées from time to tinic established by the lessor, ail dupli- 
cate parts, extras, inechiuiisins, and déviées of every kind needed or vised in 
operatiiis, repairiiiR, or renewing the leased niachinery, and the same shall 
form part of the leased inacliinery, and the lessee shall not othenvise niake or 
allow to be made any addition, subtraetion, or altération to, from, or in the 
len'îrHi maehinery wifiioiit tne consent in writing of the lessor, nor interfère 
■with the proper opération of the same." 

In the opinion of the court there is nothing unreasonable in this pro- 
vision. The évidence shows that most, if not ail, parts of thèse ma- 
chines, are very délicate, and unless perfectly adjusted will, if not 
entirely, at least very seriously, prevent the proper opérations of the 
machine, and in some instances prove ruinons, necessitating costly re- 
pairs, thus depriving the lessee of a full output, and the lessor of 
royalties. They may also cause dissatisfaction with the machines, 
owing to the decreased and unsatisf actory output. The parts f urnished 
by the défendants are ail standardized and fit perfectly, so that by re- 
placing broken or worn-out parts with the parts made by défendants, 
the machines will perform the work in as satisfactory manner as a 
new machine. As testified by a witness: 

"Many of the machines are necessarily of a very complicated nature. Many 
of tliem hâve very many moving parts, which must be so made, arrangea, cor- 
related, and adjusted that they will not interfère with each other in the 
opération of the machine. Many of the machines operate at very high speed, 
so that the size of the parts and the adjustments must be accurate to the flnest 
degree. The parts must be made of proper matei'ials, with proper attention 
to temper, hardness, wearing qualities, as well as made with the utmost ac- 
curacy as to fit. The parts, when placed in the machine, become constituent 
parts of tlie machine itself, which is the United Comiiany's own ijroperty." 

The évidence also establishes that ail repairs of leased machines are 
made by the défendants' skilled mechanics, which, of course, would 
only be donc if the parts to be replaced are purchased from them. 

[21] The second part of this clause is : 

"The lessee shall also purchase from the lessor exelusively, at the priées 
from time to time established by the lessor, ail supplies, including string 
nail, tack strips, and other fastening material used in connection with the 
leased machinery." 

This part is objectionable as tending to substantially lessen compéti- 
tion and create a monopoly in thèse articles. It is true the évidence 
establishes that the priées charged for them by défendants are reason- 
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able; that they hâve not been advanced in years, not even slnce the 
outbreak of the European War, although the priées of similar articles, 
manufactured by competitors, hâve been advanced materially since 
then; and that at the présent time the défendants offer them at lower 
priées than any of their competitors in that line. But by this part of 
the clause they reserve the right to raise the priées at any time, and 
the lessees would be compelled by the terms of the leases to purchase 
them frora the défendants "at the prices from time to time established 
by the lessor." This places it in the power of the lessor to substantial- 
ly lessen compétition in thèse lines of trade, and therefore is obnoxious 
to the statute. As said in Patterson v. United States, 222 Fed. 599, 
620, 138 C. C. A. 123, 144: 

"But, thougli but one compctUor can make a sale, ail competitors can enjoy 
the free opportunity of approacliiiiK each aiul ovei'y prospective purchaser on 
equal terms, with the chance of making a sale, if he can persuade him to buy. 
For one competitor to eselude ail, or sulistantlally nll, other competitors from 
such opportunity — i. e., drive them from the tield of freely offcrin;; their goods, 
so as to hâve that tield to liimself — is to monopolise, according to the légal 
and accurate sensé of the word." 

This also applies to the condition in Exhibit 12. 

[22] The clause set out in Exhibit 8, so far as it relates to the 17- 
year term of the leases, is not prohibited by the statute, nor is there 
any reason for the courts to interfère with the freedom of contract by 
the parties, in the absence of a statute forbidding it, assuming that the 
Législature has that power, which it is unnecessary to détermine in 
this action. 

[23] Aside from this, the leases contain a provision that— 

"The lessec or lessor may termiuate the contract at any time upon 60 days' 
notice to tlie other party." 

The part of this clause which gives the lessor the right to terminate 
the lease for the breach of any of the conditions contained in the lease 
is also proper, provided the conditions found by the court to be unlaw- 
ful are eliminated. There is no reason why a lessor may not stipulate 
for the forfeiture of a lease for a breach of lawful conditions. There 
are few leases made which do not contain such a provision. As the 
decree in this cause will enjoin the enf orcement of the provisions found 
to be unlawful, and also from inserting them in new leases, this clause 
will be unobjectionable. The other provisions in that exhibit, relating 
to forfeitures of leases, are clearly in violation of the statute. 

[24] The provisions in Exhibit 10 are unobjectionable, except the 
proviso, which is in the nature of a rebate. This proviso and the last 
clause, beginning with the words, "In respect to ail footwear," should 
be eliminated, as being objectionable to that part of section 3 of the act 
which makes unlawful to allow — 

"a discount from, or reliate upon, such price, on the condition, agreement or 
understaudiug that the lessee or purchaser thereof sliall not use or deal in 
rhe goods, wares, merchandise, nuiclUnei'y, supiilies or other commodities 
01 a competitor or competitors of llie lessor or seller." t^oiinnonwealth v. 
Strauss, 191 Mass. ô-lô, 78 N. K. IISG, 11 L. K. A. Qi. S.) DOS, « Anu. Cas. 842. 
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The part of the clause sel ont in Exhibit 9 to the complaint, which 
States the schedule of pa3'ments for shoes welted "in zuhole or in part, 
or the soles of which shall ha^'e been ?)t zvhole or in part attached to 
welts by the use of any welting or stitching or sewing machinery 
* * * in respect to each ]jair of 'turned' boots, shoes, or other foot- 
wear, or portions thereof, manufactured or prepared by or for the 
lessee, the soles of which shall bave been sewed or attached to their 
uppers in zvhole ur in part by the use of any sewing or stitching ma- 
chinery," can only be sustained after striking out the words "in whole 
or in part" and the word "any," wherever they occur in this clause, as 
in the opinion of the court they are in violation of the statute. 

Counsel for défendants claimed that the object of thèse provisions 
is to enable them to collect from the lessors ail the royalties to which 
they are entitled, and without them dishonest lessees may defraud 
them by claiming that other machines were used for part of the manu- 
facture. But unlawful conditions may not be imposed to prevent prob- 
able unlawful or fraudulent acts. The law is ample to protect parties 
against them, without resorting to unlawful means. 

That part of the clause set out in Exhibit 11 to the complaint, which 
requires the payments set out in the schedule of payments, "whetlier 
performed by the machinery of the United Company or by other ma- 
chines," is unlawful, and should be eliminated. 

This also applies to the rebate provided in that exhibit as an ex- 
ception. 

[25] The conditions set out in Exhibàts 1, 3, 5, and 6 are ail in vio- 
lation of the statute, and therefore should be enjoined. 

XL Is Section 3 of the Clayton Act to be Given a Rétrospective Con- 
struction, so as to Effect Leases and Contracts Entered into 
Before Its Enactment? 

[26, 27] That Congress may enact a statute having a rétrospec- 
tive efïect is undoubted, but the question is, bas it donc so? The 
gênerai rule is well established that a législative act will not be con- 
strued as rétroactive or rétrospective, unless the language clearly shows 
that this was the intention of the lavvmakers, and that no other con- 
struction will make the act effective. United States v. Heth, 7 U. 
S. (3 Cranch) 399, 413, 2 L. Ed. 479 ; Twentv Per Cent. Cases, 87 U. 
S. (20 Wall.) 179, 187, 22 E. Ed. 339; Chew Heong v. United States, 
112 U. S. .536, SS9, S Sup. Ct. 2.S.5, 28 L. Ed. 770; United States v. 
liurr, 1.59 U. S. 78, 15 Sup. Ct. 1002, 40 E. Ed. 82; United States v. 
American Sugar Co., 202 U. S. 363, 573, 26 Sup. Ct. 717, .50 L. Ed. 
1149; Union Pacific P. P. v. Earamie Stock Yards, 231 U. S. 190, 199, 
34 Sup. Ct. 101, 58 E. Ed. 179; Holt v. Henley, 232 U. S. 637, 34 Sup. 
Ct. 459, 58 L. Ed. 767; Waugh v. Mississippi University, 237 U. S. 
589, 595, 35 Sup. Ct. 720, 59 L. Ed. 1131. In the Heth Case the court 
said: 

"Words in a statute ou^ht iiot to hâve a rétrospective opération, unless 
they are so elear, stroni?, and imiierative that no other meaning eau be an- 
nexpd to tlieni, or uuless the intention of the Législature cannot otherwise 
he satislied." 
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This is qiioted and foUowed in Chew Heong v. United States, su- 
pra; the court adding: 

"And such is tlie settled doctrine of this court." 

Even if an act is remédiai, the same rule of construction will be 
adopted, although such acts are ahvays Hberally construed. Win- 
free v. Northern Pacific Ry., 173 Fed. 65, 97 C. C. A. 392, 44 L. R. 
A. (N. S.) 841, affîrmed 227 U. S. 296, 301, 33 Sup. Ct. 273, 57 L. 
Ed. 518. If the statute, by giving it a rétrospective construction, will 
deprive one of a contractual right or interfère with antécédent rights, 
this rule of strict construction will never be departed from. Twenty 
Per Cent. Cases, supra; Chew Heong v. United States, 112 U. S. 
536, 559, 5 Sup. Ct. 255, 28 L. Ed. 770; City Railway v. Citizens' 
Street R. R., 166 U. S. 557, 565, 17 Sup. Ct. 653, 41 L. Ed. 1114; 
Knights Templar Indemnity Ce. v. Jarman, 187 U. S. 197, 205, 23 
Sup. Ct. 108, 47 L. Ed. 139; Union Pacific R. R. v. Laramie Stock- 
yards, 231 U. S. 190, 199, 34 Sup. Ct. 101, 58 L. Ed. 179; Atoka Coal 
Mining Co. v. Adams, 104 Fed. 471, 473, 43 C. C. A. 651. The rea- 
soning of the court in this case was adopted in Southwestern Coal 
Co. V. McBride, 185 U. S. 499, 503, 22 Sup. Ct. 763, 46 L. Ed. 1010, 
and Jaedicke v. United States, 85 Fed. 372, 375, 29 C. C. A. 199. 

[28] Does the language of section 3 of the Clayton Act require a 
rétroactive construction under thèse well-established rules of law? 
Four national courts of high standing, one of them a Circuit Court of 
Appeals, hâve held that this section should be given the rétrospective 
construction claimed on behalf of the government. ElHott Machine 
Co. V. Center (D. C.) 227 Fed. 124, decided by Judge Sessions. It 
was so construed by Judge Dyer in the instant case, when the ap- 
plication for a temporary injunction was heard by him. 227 Fed. 
507. In Motion Pictures Patent Co. v. Universal Film Mfg. Co. the 
same conclusion was reached at nisi prlus, and this ruling was ex- 
pressly affirmed by the Circuit Court of Appeals for the Second Cir- 
cuit. 235 Fed. 398, 148 C. C. A. 660. This case was affirmed by the 
Suprême Court, without passing upon this question, or the effect of 
the Clayton Act (243 U. S. 502, 37 Sup. Ct. 416, 61 L. Ed. 871, L. R. 
A. 1917E, 1187, Ann. Cas. 1918A, 959), the court saying: 

"Our conclusion renders it uuuecessary to muke tlie aiiplieation of the 
statute [referrlng to the Clayton Act] to the case at bar wliich the Circuit 
Court of Appeals made of it, but it niust be accepted by us as a most persua- 
sive expression of tlie public policy of our country with respect to tlie question 
before us." 

In Elliott Machine Co. v. Center it was unnecessaiy to pass on 
that question, and what is there said may well be treated as obiter, 
and but for the other authorities cited would be so treated. The court 
bases this conclusion on the fact that the motion of défendants to dis- 
miss was denied on the ground that to sustain it would resuit in in- 
justice to the plaintiff, regardless of the provisions in section 3 of 
the Clayton Act, and it was unnecessary to détermine the efïect of the 
Clayton Act. 
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The authorities relied on by the learned judges in ail thèse cases 
are Armour Packing Co. v. United States, 209 U. S. 56, 28 Sup. Ct. 
428, 52 L. Ed. 681; Louisville & Nashville R. R. Co. v. Mottley, 
219 U. S. 467, 31 Sup. Ct. 265, 55 L. Ed. 297, 34 L. R. A. (N. S.) 
671, and kindred cases arising under the Interstate Commerce Act; 
rhiladelphia, etc., R. R. v. Schubert, 224 U. S. 603, 32 Sup. Ct. 589, 
56 E. Ed. 911, and others arising under the Employcrs' Liability Act; 
and Addyston Pipe & Steel Co. v. United States, 175 U. S. 211, 20 
Sup. Ct. 96, 44 L. Ed. 136, involving the Sherman Act. In the last- 
cited case no question of rétrospective construction of the act was 
involved. The unlawful combinations charged by the government 
in that action were begun on December 28, 1894, more than four 
years after the passage of the Sherman Act. It is therefore inap- 
plicable to this issue. 

A comparison of the provisions of those acts with that now under 
considération will show how materially the language in the Clayton 
Act difïers from that employed in those acts. Section 5 of the Em- 
ployers' Eiability Act '(Comp. St. § 8661), the section construed in 
the Schubert Case, déclares : 

"Any (-ontract, rule, resulation, or devlce wliatsoever, the purpose or In- 
tent of wlilch shall l)e to eiiable atiy coinmon carrier to exempt itself from any 
liability created by this act, sliall to that cxtent be void." ; 

The Suprême Court, construing this provision of the act, held the 
language to be sufficiently comprehensive to nuUify ail such contracts, 
saying : 

"But that the provisions of section 5 were intcnded to apply as well to 
existing as to future contracts and régulations of the describcd character 
caunot be doubted. The words, 'the purpose or intent of wliich shall be to 
enable any common carrier to exempt itself from any liability created by this 
act,' do not refer simply to an actual intent of the parties to circumvent the 
statute. The 'purpose or intent' of the contracts and régulations, within the 
meaning of the section, is to be found in their necessary opération and effect 
in defoating the lialnlity which the statute was designed to enforce. Only 
by such gênerai apiilication could the statute accompli sh the object which it 
is plain that Congress had in vlew." 

Section 3 of the Clayton Act does not déclare "any contracts and 
leases [prohibited by that section] to be void," but that "it shall be 
unlawful for any person," etc., "to make such contracts," etc. Or- 
dinarily the word "shall" indicates that the act is to be prospective, 
and not rétrospective. In United States v. Burr, 159 1.^. S. 78, 87, 
15 Sup. Ct. 10O2, 1006 (40 E. Ed. 82), the court, in construing a tariff 
act, said: 

"The language of section 1 was that on and after the Ist of August there 
shall be levied, and of the second section, that on and after tlie Ist day of 
August certain enumerated articles, when iniported, shall be exempt from 
duty. In our judgment, the word 'shall' spoke for the future, and was not 
intended to apply to transactions compleied when tlie act became a law." 

In the Armour Packing Company Case Act March 2, 1889, c. 382 (25 
Stat. 857) was under considération. That act makes it unlawful "to 
charge, demand, collect, or receive * * * ^ greater or less com- 
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pensation," etc., "than is specified in the schedule filed" with the In- 
terstate Commerce Commission, and then in force. The court said: 

"There is no provision exceptlns spécial contracts frorn tlie opération of 
the iaw. One rate is to l)e cliar^ed, and tliat tlie ono flxed and i)ul)lislied in 
tlie manner pointed ont in tlie statTite, and siil),)ect to cliange in tlie only way 
open by tlie statute. There is no provision l'or the tiling of contracts with 
shippers, and no metliod of nial<iiif; them public deflned in tlie sratnte. Il: 
the rates are subject to sei'ret altération liy spécial agreemeut, tlieu the statute 
vvill l'ail of ils purpose to estnblish a rate duly published, known to ail, and 
from which neither shipjier iior cari'icr niay départ." 

In the Mottley Case the question before the court was whether a 
contract made by the railroad company and the Mottleys in 1871, in 
compromise of claims for damages for injuries sustained by them, 
while passengers on one of the railroad's trains, caused by its négli- 
gence wdiereby the raihoad company obhgated itself to issue annual- 
ly free passes to them on its railroad and branches during the lives of 
either of them, was enforceable aftcr the Ilepburn Act of June 29, 
1906 (chapter 3591, 34 Stat. 584, 586), became a law. The sections 
of the act construed were sections 1 and 2 (Comp. St. §§ 8563, 8569) ; 
the latter amending section 6 of the Interstate Commerce Act. The 
court, after referring to the original Interstate Commerce Act of 
1887 (24 Stat. 379), said : 

"Bnt the act of June 20, 1906, made a material addition to the words of the 
act of 1887; for it expressly prohibited any carrier, iiuless otherwise provided, 
io demand, collect or receive 'a greater or less or différent compensation' ïor 
the transportation of persons or pr'operty, or for any service in connection 
therewith, than the rates, fai'es, and cliarses spei.-ifled in the tariff tilod and 
in effect at the time. We cannot suppose that tliis change was without a dis- 
tinct purpose on the part of Congress. The words 'or différent,' loolving at the 
context, cannot be regarded as superfiuoiis or nieaningless. We must hâve 
regard to ail the words used by Congress, and as far as possible give effect to 
them. Washington Market Oo. v. Hotïman, 101 U. S. 112, 115, 25 L. Ed. 782. 
The history of the acts relating to commerce shows that Oongress, when m- 
troducing Into the act of 1900 tlie word 'différent,' had in mlud the purpose of 
curing a defect in the law and of suppressing evil practices under it, by pro- 
liibiting the carrier from chargiug or receiving compensation, except as indi- 
cated in its published tariff. 11 Ann. Rep. Interstate Cora. Com. 141; 19 Id. 
78, 15 ; 40 Gong. Kec. lit. 7, p. G(i0.S ; Td. 0017 : Id. 7428, 7484 ; Itept. of Confer. 
Oom. 40 Cong. Kec. 9522 ; 42 Cong. Rec. pt. 2, p. 1740. 

"In our opinion, after the jiassage of tlie Commerce Act, the railroad com- 
pany could not lawfully accept from Mottley and wife any compensation 
■•différent' in kind from that mentioned in its ])iiblished schedule of rates. 
And it cannot be donbted tliat the rates or cliargcs specified in such schedule 
were payable ouly in money. Tliey could not l)e paid in any other way, 
without producing the utmost confusion and defeating the policy established 
l)y the acts regulatiug commerce. The evidi'ut purpose of Congress was to 
establish uniforni rates for transportation. to give ail the same opportunlty to 
know what the rates were, as well as to hâve the e<iual benefit of them. To 
that end the carrier was required to print, post, and file its schedules, and to 
keen tliom open to public inspection. No change could be made in the rates 
embraced by the schedules, except upoii notice to the Commission and to the 
public. But an examination of the schedules would be of no avait, and would 
not ordinarily be of any practical value, if the published rates could be disre- 
garded in spécial or particular cases by the acceptance of property of varions 
kinds, and of such value as the parties iminediately coucerned chose to put 
upon It, in place of money for the services performed by the carrier." 
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In disposing of the contention that the contract, being originally 
valid, is not affected by the act of 1906, the court said: 

"It solved the (]uestion when, without making any exceptions of exlsting 
contracts, it fordade l)y broaù, expUcit worOs any carrier to cliarge, demand, 
colleef, or reçoive a 'greater or U'xs or (Uffcrcnt eoinpeiisation,' for any serv- 
ices in conneciioii wiili Ihe transiiortation of passengers or property, than 
was S))ecifie(l iu its pnl)lis]u'(l scliediiles of rates. Tlie court cannot add an ex- 
ception iiased on equital)le Ri'onnds wiien Con,i;ress forliore to nialie sucli an 
exception. Ytnrliiue v. l'iiited States, 22 llow. 2!)!), 29:'. [tO L. Ed. .'5421. The 
words of the act, therefore, nnist l)e taken to mean that a carrier, engaged 
in interstate commerce, cannot charge, collect, or reçoive for transportation 
on its road anythiug but money." 

Had Congress, when enacting the Clayton Act, intended to apply 
the prohibitions in section 3 to existing contracts, it would hâve 
used language similar to that found in the Hepburn Act of 1906 or 
the Employers' Liability Act (Comp. St. §§ 8657-8665). 

In Peters v, Veasey, 251 U. S. 121, 40 Stip. Ct. 65, 64 L. Ed. 

(opinion filed December 8, 1919), the effect of the amendments of 
October 6, 1917 (chapter 97, 40 Stat. 395 [Comp. St. 1918, Comp. 
St. Ann. Supp. 1919, § 991(3)]), to clause 3 of section 24 and clause 
3 of section 256 of the Judicial Code (Comp. St. § 1233), was before 
the court. The f acts in that case were : 

In Southern Pacific Co. v. Jensen, 244 U. S. 205, 37 Sup. Ct. 524, 
61 h. Ed. 1086 E. R. A. 1918C, 451, Ann. Cas. 1917E, 900 (opinion 
filed May 21, 1917), it had been dccided that one sustaining an injury 
while engaged in work, maritime in its nature, is not entitled to the 
benefits of the Workmen's Compensation Laws of the state where the 
injury was sustained. Almost iminediately thereafter the bill to 
remedy this was introduced in Congress, to amend thèse sections of 
the Judicial Code by adding to each, after the words "saving to suit- 
ors, in ail cases, the right of a common-law remedy where the com- 
mun law is compétent to give it," the words, "and to claimants the 
rights and remédies under the Workmen's Compensation Law of any 
state," and promptly enacted as a law. The intestate of the plaintiff 
had been employed by the défendants, as a longshoreman, on hoard 
of a ship at the port of New Orléans, in the state of Louisiana, and 
while engaged in that work, on August 6, 1915, accidentally fell 
through a hatchway; death resulting therefrom. At the time of his 
injury and death the Compensation Eaw of the state of Eouisiana (Act 
No. 20 of 1914) was in force. The administratix of the deceased 
instituted an action in a court of that state, claiming compensation 
under that statute, and recovered a judgment, after the amendatory 
act of 1917 had become a law. This judgment was affirmed by the 
Suprême Court of Louisiana. 142 La. 1012, 77 South. 948. On 
error to that court the Suprême Court reversed this judgment. Mr. 
Justice McReynolds, who delivered the unanimous opinion of the 
court, said : 

"The court below erroneously concluded that this act [Act Oet. 6, 1917] 
should be glven rétroactive effect and applied in the présent controversy. 
There is nothing in the language employed, nor is there any circmustance 
known to us, which indicates a purpose to make the act applicable when the 
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cause o£ action arose before its passage, and we tliiuk It must not be so coii- 
strued." 

In Missouri, Kansas & Texas Ry. v. Sealy, 248 U. S. 363, 365, 39 
Sup. Ct. 97, 63 ly. Ed. 296, it was held that the Carmack Amendment 
to the Interstate Commerce Act (Comp. St. §§ 8604a, 8604aa) was not 
rétroactive, and does not apply to causes of action which arose before 
the passage of that act. 

If there is room for doubt as to the intention of Congress, it is 
removed by référence to the pi-oceedings in Congress when the bill 
was pending in the Senate. Senator Lee moved to amend the sec- 
tion, which, in the bill as passed by the House of Représentatives, was 
section 4, and in the act as finally passed is section 3, the section under 
considération, by inserting, after tbe word '^'condition," the words 
"whether heretofore or hereafter made," so that the clause would read 
as f ollows : 

"And any such conditions whether heretofore or hereafter made shall be 
null and void, as being in restraint of trade and contrary to public policy." 

The amendment was defeated. Cong. Record, Aug. 26, 1914, pp. 
15575, 15576. Senator White otifered an amendment: 

"And that any agreement embraciiig any such requlrement or prohibition is. 
hereby declared illégal." 

This was also rejected. Cong. Record, Sept. 2, 1914, pp. 15959, 
15961. 

Nor were either of thèse amendments, or words of similar import, 
inserted in the bill, when reported from the conférence committee of 
the two bouses and as finally enacted. 

[29] That the probative value of the rejection of an amendment 
will he considered by the courts in construing an act, if the language 
is at ail doubtful, has been frequently decided. Lapina v. Williams, 
232 U. S. 78, 89, 34 Sup. Ct. 196, 58 L. Ed. 515; Pennsylvania R. R. 
Co. v. International Coal Co., 230 U. S. 184, 198, 33 Sup. Ct. 893, 57" 
L. Ed. 1446, Ann. Cas. 1915A, 315; Carey v. Donohue, 240 U. S. 
430, 437, 36 Sup. Ct. 386, 60 L. Ed. 726, L. R. A. 1917A, 295 ; United 
States v. St. Paul, etc., Ry. Co., 247 U. S. 310, 318, 38 Sup. Ct. 525, 
62 L. Ed. 1130; McDonald & Johnson v. Southern Express Co. (C. 
C.) 134 Eed. 282, 288, and inferentially in Boyd v. Thayer, 143 U. S. 
135, 167, 12 Sup. Ct. 375, 36 L. Ed. 103. In the Pennsylvania R. 
R. Co. Case the court said : 

"The fact that this provision measuring the amount of recovery by rebate 
was omitted from the act, as finally reported to both houses and passed, is 
not only signifleant, but so eonclusive against the contention of the plalntifE 
that it quotes, not the report of the conférence committee, but a statement 
made by a member of the conférence committee, to support the présent argu- 
ment that section 8 means the same thing as the omitted clause." 

In Carey v. Donohue, the court, speaking of the effect of an amend- 
ment striking out a part, said : 

"We cannot but regard the action of Congress as a deliberate refusai to 
conform the requirements of section 60 to those of section 3b, and we are not 
at llberty to supply by construction what Congress has clearly shown its- 
intentlon to omit." 
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In United States v. St. Paul, etc., Ry, Co., the latest expression on 
that subject, it was said : 

"It is not our purpose to relax the rule tbat debates in Congress are not 
appropriate, or even relialile, guides to tlic meaning of the Innguage of an en- 
actment. United States v. Trans-Mlssoviri Frelght Ass'n, 166 U. S. 290, 318 
[17 Sup. et. 540, 41 L. Ed. 1007]. But the reports of a committee, including 
the bill as introduced, changes nmdc in the frame of the hill in the course of 
Its passage, and statements made by the committee chairman in charge of it, 
stand upon a dltïerent footing, and niay bc resorted to uuder proper qualifi- 
cations." 

The conclusion of the court is that the act should not be given a 
rétroactive construction, declaring thèse clauses in Icases made before 
its enactment void. 

[30] This resuit has not been reached without the most careful con- 
sidération of the opinions of the learned judges in the cases herein- 
before referred to. If this court were at ail in doubt as to the con- 
struction of the act on this question, it would consider it its duty to 
follow the décisions of the learned judges in construing the act as 
rétroactive, upon the ground that courts should always lean toward 
uniformity of décisions. But in the absence of a décision by a court, 
whose judgment is authoritative on the court tiying the case, every 
judge must exercise his best judgment, and décide légal questions 
submitted to him in accordance with his own views, when, after a 
most careful considération of the lavv, he reaches the conclusion that 
to follow such précédents would resuit in misconstruction of the law 
and a miscarriage of justice. 

A decree in conformity with the views expressed may be prepared, 
and, if counsel are unable to agrée on any provisions, the court will 
hear them and détermine what the decree shall be. 



UNITED STATES v. A. SCHRADER'S SON, Inc. 

(District Court, N. D. Ohio, E. D. September 24, 1919.) 

No. 4037. 

). Monopolies <®==> 12 (2)— Prohibitions against restraint of trad& apply to pat- 
ented and unpatented articles. 

Articles of commerce, altliough covered by valid patents, when nianu- 
lactured, sold, and placed in the ordinary channels of trade, become 
subject to the same limitations and stand on tlie same footing as un- 
patented articles, and whatever would be an illégal comblnatlon In re- 
straint of trade in the case of unpatented articles will be equally so 
if the articles are patented. 

2. Patents (®=»206— Contracta held sales and not licenses. 

Transactions by which the manufacturer dellvers patented articles 
under a so-called license agreeraent, recelving fuU payment, except a 
stnall part of the prlce denominated a "royalty," to be paid when the 
articles are resold, with reserved right to retake the articles on violation 
of the contract and repayment of the sum paid therefor, held not licenses, 
but sales, which vest title in the purchasers. 

<S=3For other casesi sge same toplc & KBY-NUMBBR in aU Key-Numbered Digests & Indexes 
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3. Monopolles ®=3l7(l)— Contract to sell at fixed price held not a "contract, 
combination, or conspiraoy In restreint of trade." 

A method of doing business by whlch a manufacturer sells Its product 
to jobbers under written agreements that tïiey shall resell to retailers and 
consumers only at priées fixed by the manufacturer, but whlch contain no 
restrictions upon the priées at which retailers may sell to consumers, 
held not to involve a "contract, combination, or conspiracy in restraint 
of trade," within Sherman Anti-Trust Act, § 1 (Comp. St. § 8820). 

[Ed. Note. — For other définitions, see Words and Phrases, First and 
Second Séries, Restraint of Trade.] 

Criminal prosecution by the United States against A. Schrader's 
Son, Incorporated. On demurrer to indictment. Sustained. 

Judgment reversed 252 U. S. 85, 40 Sup. Ct. 251, 64 L. Ed. . 

W. S. Mitchell, Asst. Atty. Gen., and E. S. Wertz, U. S. Atty., of 
Cleveland, Ohio, for the United States. 

Chas. S. Wachner, of Cleveland, Ohio, and Eugène V. Myers, of 
New York City, and H. H. McKeehan, of Cleveland, Ohio, for défend- 
ant. 

WESTENHAVER, District Judge. The substantive allégations of 
this indictment are that défendant is engaged in manufacturing valves, 
valve parts, pneumatic pressure gauges, and varions other accessories ; 
that it sells and ships large quantities of such articles to tire manufac- 
turers and jobbers in the Northern district of Ohio and throughout 
the United States; that thèse tire manufacturers and jobbers resell 
and reship large quantities of thèse products to (a) jobbers and vehicle 
manufacturers, (b) retail dealers, and (c) to the public, both within and 
without the respective states into which the products are shipped; 
that thèse acts hâve been committed within three years next preceding 
the présentation of this indictment and within this district; that the 
défendant executed, and caused ail the said tire manufacturers and 
jobbers to whom it sold its said products to exécute with it, uniform 
contracts concerning resales of such products; that every manufac- 
turer and jobber was informed by the défendant and well knew when 
executing such contracts that identical contracts were being executed 
and adhered to by the other manufacturers and jobbers ; that thèse 
contracts thus executed purported to contain a grant of a license frora 
the défendant to resell its said products at priées fixed by it to (a) 
jobbers and vehicle manufacturers similarly licensed, (b) retail dealers, 
and (c) the consuming public; that ail thèse contracts provided that 
the products thus sold to tire manufacturers and jobbers provided that 
they should not resell such products at priées other than those fixed by 
the défendant. Copies of thèse contracts are identified by exhibit 
numbers and attached to the indictment. It is f urther chargea that the 
défendant f urnished to the tire manufacturers and jobbers who entered 
into such contracts lists of uniform priées, such as are shown in said 
exhibits, which the défendant fixed for the resale of its said products 
to (a) jobbers and vehicle manufacturers, (b) retail dealers, and (c) the 
consuming public, respectively ; and that the défendant uniformly 
refuséd to sell and ship its products to tire manufacturers and jobbers 

^33For otbsr cases see same topic & KEY-NUMBER in ail Key-Numbered Dlgests & Indexes 
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who did not enter into such contracts and adhère to the unifonii resale 
priées fixed and listed by the défendant; further, that tire maniifac- 
turers and jobbers in the Northern distriet of (jhio and throughoiit tlie 
United States uniformly resold defendant's products at uniform priées 
tîxed by défendant, and uniformly refused to resell such products at 
lower priées, whereby compétition was suppressed and the priées of 
such products to retail dealers and the consuming public were main- 
tained and enhanced. 

Such, as I understand them, are ail of the substantive allégations of 
the indictment. The remaining paragraphs state mercly the pleader's 
conclusions of law from thèse facts and do not aid any defective or 
insufficient allégations of fact. Thus it will be observed that the con- 
tract, combination, or conspiracy charged cornes merely to this : That 
the défendant has agreed, combined, or conspired with tire manufac- 
turers and with jobbers, by selling or agreeing to sell valves, valve 
parts, pneumatic pressure gauges, and various accessories, with the 
further understanding or agreement that in making resales thereof 
they will sell only at certain fixed priées. It will be further observed 
that the retailers, to whom the jobbers in ordinary course of trade 
would naturally sell rather than to the consuming public, and who in 
turn sell and distribute thèse articles to and among the ultimate con- 
sumers, are not included within the alleged combination or conspiracy. 
True, if a tire manufacturer or licensed jobber makes a sale to a 
consumer, it is charged he has agreed to sell only at the listed priées, 
but so far as retailers themselves are eoncerned they may sell or give 
away the articles thus bought without violating any agreement, under- 
standing or condition of the alleged combination or conspiracy in re- 
straint of trade. 

[1] The défendant urged upon me at the former hearing and at 
this hearing that défendant had a right to fix and control the priées 
at which its product might be resold not only by tire manufacturers 
and licensed jobbers but also by retailers, for the reason that the ex- 
hibits annexed to the indictment are license agreements only, reserving 
title to the défendant, and exacting a royalty to be paid only when the 
final sale to the retailer or consumer had been made. In my opinion 
this question does not properly arise under the allégations of this in- 
dictment, for the reason that the provisions of thèse exhiljits cannot 
be substituted for or add to the substantive allégations of the indict- 
ment. Be that however, as it may, I am clearly of the opinion that 
the fact that articles of commerce said to be the subject-matter of an 
illégal combination in restraint of trade are covered by letters patent 
of the United States does not require any conclusion différent from 
what would be required if they werc not covered by patents. This 
conclusion is deduced from a careful study made on the former hear- 
ing of this demurrer of the many décisions of the Suprême Court of 
the United States cited bv counsel, chiefly the following: Ikment v 
Harrow Co., 186 U. S. 70, 22 Sup. Ct. 747, 46 L. Ed. 1058; Dr Miles 
Médical Co. v. Park, 220 U. S. 373, 31 Sup. Ct. 376, 55 L. Ed 502- 
Henry. V. Dick Co., 224 U. S. 1. 32 Sup. Ct. 364, 56 L. Ed. 645, Ann 
Cas. 1913D, 880; Bauer v. O'Donnell, 229 U. S. 1, 33 Sup. Ct. 616, 57 
204 F.— 12 
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L. Ed. 1041, 50 L. R. A. (N. S.) 1185, Ann. Cas. 1915A, 150; Straus 
V. Victor Talking Machine Co., 243 U. S. 490, 37 Sup. Ct. 412, 61 
L. Ed. 866, L. R. A. 1917E, 1196, Ann. Cas. 1918A, 955; Motion Pic- 
ture Co. V. Universal Film Co., 243 U. S. 502, Z7 Sup. Ct. 416, 61 L. 
Ed. 871, E. R. A. 1917E, 1187, Ann. Cas. 1918A, 959; Boston Store v. 
American Graphophone Co., 246 U. S. 8, 38 vSup. Ct. 257, 62 L. Ed. 
551, Ann. Cas. 1918C, 447. The net resuit, as I understand it, of the 
holding of thèse several cases, is that the doctrine of the Button 
Fastener Case, 77 Fed. 288, 25 C. C. A. 267, 35 E. R. A. 728, is 
overruled and that articles of commerce, notwithstanding they are 
covered by vahd patents become when manufactured, sold and placed 
in the ordinary ciiannels of trade, subject to the same limitations and 
stand on the same footing as ordinary unpatented articles of com- 
merce; and whatever vvould be an illégal combination in restraint of 
trade having for its subject-matter unpatented articles will be an 
illégal combination if the articles are patented. 

[2] The so-called license agreements, exhibited with the indictment, 
are in my opinion both in substance and efïect only selling agree- 
ments. The title to the valves, valve parts, pneumatic pressure gauges 
and other automobile accessories, passed to the so-called licensees and 
licensed jobbers. The privilège reserved in three of them to substitute 
at the so-called licensor's discrétion, new stock for stock in possession 
of tire manufacturers and licensed jobbers, and the provision in ail of 
them that upon termination for deîault or violation the licensor may 
reclaim ail undisposed of stock, paying therefor the invoice price, does 
not change the transaction into a conditional sales agreement, or re- 
duce the title of the tire manufacturers or licensed jobbers to a mère 
license to use in the meantime a patented article. The privilèges thus 
reserved are more in the nature of a right to repurchase than in the 
nature of a license to use or a conditional sale. The fact that a certain 
relatively small part of the price is to be paid only when the tire 
manufacturer has used thèse parts in making tires, or when they hâve 
been sold to some other licensed jobber or to dealers and consumers, 
and that this deferred payment is denominated a royalty, does not 
modify or control the légal force and efïect of the transaction. This 
is merely a deferred payment of part of the sale price, and to this 
extent crédit is extended to the tire manufacturer and the licensed 
jobber. AU the rights, risks, burdens, and privilèges of ownership are 
with and are borne by the so-called licensees. The use of the word 
"royalty" cannot be regarded otherwise than a subterfuge, intended 
only to give color to defendant's theory that articles of commerce 
covered by a patent, although sold and distributed through channels 
of trade in the customary way, may still be kept under the patent 
monopoly, if the patentée has not as yet received the purchase price in 
full. This theory, in my opinion, is not tenable, and that the authori- 
ties above cited are conclusive to the contrary. For both reasons, 
namely, that the provisions of thèse exhibits cannot add to the sub,stan- 
tive allégations of the indictment, and, even if considered, do not call 
for any différent conclusion, the proposition advanced and relied upon 
by défendant is, in my opinion, not Sound. 
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This brings us to the proposition relied on by the government and 
strenuously controverted by défendant. Do or do not the substantive 
allégations of the indictment as above summarized state a contract, 
combination in the form of trust or other\v)se, or conspiracy in re- 
straint of trade or commerce among the several states? And the an- 
swer to this question dépends on whether or not section 1 of the Sher- 
man Anti-Trust Law (Comp. St. § 8820) is to be so construed as to 
bring within its provision a method of doing business such as is dis- 
closed by the indictment. The government asserts that agreements 
between a manufacturer and jobbers for the sale to them of the manu- 
facturer's own product on condition or with the understanding on their 
part that they will resell that product only at certain priées fîxed or 
listed by the manufacturer is per se a contract or combination or con- 
spiracy in restraint of trade in violation of the provisions of the Sher- 
man Anti-Trust Act (Comp. St. §§ 8820-8823, 8827-8830). It is fur- 
ther asserted that this is true, regardless of whether or not the priées 
thus fixed are reasonable, whether or not the arrangement is one made 
only to prevent ruinons compétition tending to paralyze production, 
and whether or not, except as is implied by the agreements themselves, 
any monopolization or unreasonable restraint of interstate trade is 
thereby produced ; in other words, a case is stated and is proved, mere- 
ly by proving an agreement between the manufacturer and jobbers 
who resell and distribute bis product whereby the latter agreed to sell 
at priées fîxed by the former ; and it is asserted tliat section 1 of the 
Sherraan Anti-Trust Law, properly construed, forbids any such ar- 
rangement. Manifestly, if this construction is given said section, the 
crime is committed if the manufacturer makes thèse agreements with 
two or more of his jobbers; and if, upon the trial, proof is produced 
that the défendant has made such contracts with two or more, and with 
stronger reason when proof is produced that he has made such con- 
tracts with ail or substantially ail of his jobbers, then the court must 
charge the jury as a proposition of law that the défendant is guilty, 
and refuse to permit the introduction of testimony to show that 
monopoly has not resulted, that trade has not been restrained or that 
the tire manufacturers and jobbers sell httle or no part of the product 
to the consumera. 

The cases cited in argument fall within several classes. One class 
consists of those which deal with agreements by the manufacturer for 
the resale of his own product. Of this class there are, so far as I 
know, only two Suprême Court cases and those are Dr. Miles Médical 
Co. V. Park, 220 U. S. 373, 31 Sup. Ct. 376, 55 L. Ed. 502, and U. S. 
V. Colgate Co., 250 U. S. 300, 39 Sup. Ct. 465, 63 L. Ed. 992, decided 
June 2, 1919. The holdings of thèse cases and a comparison of what 
seems to me to be the conflicting reasoning of them, as well as the di- 
verse resuit, will not be made until after I hâve said what I intend to 
say about the cases of the other classes. 

Another class of cases are those in which the manufacturer has 
undertaken to annex to the sale of a patented article a term or condi- 
tion that it should be resold by any subséquent purchaser only at a 
fîxed price. Of this class are the f ollowing : Bauer v. O'Donnell, 229 
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U. S. 1, 33 Sup. Ct. 616, 57 L. Ed. 1041, 50 L. R. A. (N. S.) 1185, Ann. 
Cas. 1915A, 150; Straus v. Victor Talking Machine Co., 243 U. S. 
490, 37 Sup. Ct. 412, 61 L. Ed. 866, L. R. A. 1917E, 1196, Ann. Cas. 
1918A, 955 ; Motion Picture Co. v. Universal Film Co., 243 U. S. 502, 
Z7 Sup. Ct. 416, 61 L. Ed. 871, L. R. A. 1917E, 1187, Ann. Cas. 1918A, 
959; and Boston Store v. American Graphophone Co., 246 U. S. 8, 38 
Sup. Ct. 257, 62 L. Ed. 551, Ann. Cas. 1918C, 447. The holding of 
thèse cases, as I understand them, is as stated by Mr. Chief Justice 
White in Boston Store v. American Graphophone Company, in sub- 
stance as follows : Under the gênerai law the owner of movables can- 
not sell the movables and lawfully by contract fix a price at which the 
product should afterwards be sold, because to do so would be at one 
and the same time to sell and retain, to part with and yct to hold, to 
l^roject the will of the seller so as to cause it to control the movable 
parted with, when it was not subject to his will because owned by 
another, and thus to make the will of the seller unwarrantedly take the 
place of the law of the land as to such movables. The case of Henry 
V. Dick exempted from the opération of this rule patented articles. It 
was held that the United States patent laws conferred upon the pat- 
entée a right to impose conditions of this nature, as had been previous- 
ly held in the Button Fastener Case. This led to the long séries of 
cases above cited, in which the proposition was ultimately established 
that no difïerence in this respect exists between lîatented and unpatent- 
ed articles, and that the maker, after he has received the full value of 
his article, including the value given thereto by his patent, stands 
upon no différent footing than the maker and seller of any other 
article of personal property. In this séries of cases the Dr. Miles Co. 
Case is repeatedly referred to, and it is said that the eiïort of a manu- 
facturer to impose this limitation was within the prohibition against 
restraint of trade and monopoly contained in the Sherman Anti-Trust 
Taw. It is a little ditificult, logically, to perceive why an invalid stipula- 
tion in a contract could become a contract in restraint of trade, al- 
though one can readily see why a combination or conspiracy using 
invalid agreements might resuit in such a violation. This is noted in 
passing because of the insistence of counsel for the government that 
a combination or conspiracy, such as was clearly disclosed in the Col- 
gate Case, might not be in violation of the Sherman Anti-Trust Law, 
whereas, if that combination and conspiracy had been put in writing in 
the form of an agreement, it wovUd be a violation, notwithstanding 
such provisions in the agreement were themselves void. Furthermore, 
the référence to the Dr. Miles Médical Co. Case and ail others hearing 
on this question were merely incidental ; no re-examination of the 
principles upon which the Dr. Miles Médical Co. Case is based was 
made and no substantial support is given by them to the Dr. Miles 
Médical Co. Case. 

Another class of cases are those in which two or more persons en- 
gaged in making or selling compétitive articles of commerce make con- 
tracts or enter into combinations or conspiracies for the purpose of 
controlling or fixing the price at vi'hich their compétitive articles shall 
be sold. Of this class are Addyston Pipe & Steel Co. v. United States, 
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175 U. S. 211, 20 Sup. Ct. 96, 44 L. Ed. 136; Eastern States Retail 
Eumber Dealers' Association v. United States, 234 U. S. 600, 34 Sup. 
Ct. 951, 58 L. M. 1490, L. R. A. 1915A, 788; and Thomsen v. Cayer, 
243 U. S. 66, 37 Sup. Ct. 353, 61 L. Ed. 597, .Ann. Cas. 1917D, 322. 
The books are full of cases of this class, but thèse are named bccause 
they were cited in argument by counsel for the government. This is 
the typical and classical case of illégal combination in restraint of trade. 
Such combinations hâve froni time immémorial, independently of the 
Sherman Anti-Trust Law or any state trust law, bcen held to be illégal. 
They were illégal at common law, and I fancy that the authors of the 
Sherman Anti-Trust Law had such combinations in mind primarily 
when they framed it. In this class of cases compétition is suppressed, 
and the theory of the law from time immémorial is and always bas 
been that such combinations were so inherently dangerous in their 
tendency that no proof was required to show that monopoly resulted 
or trade was restrained, and no proof coidd be received to show the con- 
trary. Such was and bas been the prevailing économie belief which bas 
found its reflection in this long line of cases. Thus, in the Addyston 
Pipe & Steel Co. Case, the pipe manufacturers entering into that com- 
bination produced only about 30 per cent, of the similar product be- 
ing produced by ail the manufacturers in the United States, yet the 
illégal combination resulted from the mère fact of the agreement and 
combination; and such I believe to be the uniform holding in ail cases 
where two or more persons engaged in producing independently com- 
pétitive articles of commerce make an agreement, combination, or con- 
spiracy whereby the priées of their competing products are fixed or 
regulated. Manifestly in this situation a différent probiem was pre- 
sented from that presented when one manufacturer makes agreements 
having to do only with the sale and distribution of bis own product 
through the channels of trade. 

Another class of cases are those in which one producer or manu- 
facturer bas monopolized trade or commerce in a certain line of prod- 
uct. Of this class are U. S. v. American Tobacco Co., 221 U. S. 106, 
31 Sup. Ct. 632, 55 L. Ed. 663, and Standard Oil Co. v. U. S., 221 U. S. 
1, 31 Sup. Ct. 502, 55 L. Ed. 619, 34 L. R. A. (N. S.) 834, Ann. Cas. 
1912D, 734. The books are also full of cases of this class, particularly 
within récent years. Obviously the doctrine of the Addyston Pipe & 
Steel Co. Case and a récognition of the rule of law upon which it rests 
combined to produce the one large corporation having for its object 
the bringing within its own control either ail or such a part of one 
line of trade or industry as woidd enable it to dominate the industrial 
field and fix priées, which ail lesser competitors would be obliged to 
observe and folio w. As a means to this end, price cutting became 
perhaps the most effective weapon of the larger corporation. Thèse 
cases are controlled by the second section of the Sherman Anti-Trust 
law. This section makes it a crime for any person to monopolize 
trade or commerce, whether or not that monopolization is the resuit 
of bis own individual activities or the resuit of a combination or con- 
spiracy with another person or other persons. And such, I understand, 
is the basis for the décision in the Standard Oil Co. and American 
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Tobacco Co. Cases. It was in thèse cases that the so-called doctrine of 
the "rule of reason" was originated and applied. In their essential 
nature they are more akin to the Dr. Miles Médical Co. Case, the Col- 
gate Co. Case, and the case now before the court than are either of the 
other classes already cited and briefly reviewed. In determining thèse 
cases a wide range of inquiry and testimony is required. The history 
of the organization of the particular corporation has been inquired into ; 
the effect upon trade and commerce generally as a resuit of the bring- 
ing within one control of previously competing industries and upon 
trade and commerce in that line of product throughout the United 
States ail become relevant and important. Whether or not monopoliza- 
tion in trade and commerce has resulted dépends, not upon the form 
of cprporate organization, nor upon the acquisition of previously exist- 
ing competing industries, but upon the resulting effect thereby pro- 
duced upon trade and commerce in the particular articles of commerce. 
The crime may be committed, even though there is no contract, com- 
bination, or conspiracy with any other person; but obviously, for the 
reason that the facts alleged do not include any which charge monopo- 
lization of trade or commerce, the Sherman Law cannot be so con- 
strued as to make defendant's conduct a crime under section 2 of the 
act. 

Let us now return to the cases of the class to which the présent in- 
dictment belongs, namely, Dr. Miles Médical Co. v. Park, supra, and 
U. S. V. Colgate Co., supra. Défendant urges that there is a manifest 
inconsistency between the reasoning, if not between the holdings, of 
thèse two cases ; that if the basic principles announced in the latter 
case are to be taken in the ordinary sensé imported by the language the 
présent case f ails within the Colgate Case ; and that, properly con- 
strued, neither section 1 nor 2 of the Sherman Anti-Trust Law makes 
the defendant's conduct a crime. 

The Dr. Miles Médical Co. Case, standing alone, would seem to re- 
quire that this demurrer be overruled, and a holding that the Sherman 
Anti-Trust Law is violated and a crime committed, merely upon a 
showing of the making by défendant and two or more jobbers of the 
agreements set up in the indictment, certainly if the jobbers were com- 
petitors in the same territory. That case has been frequently cited as 
establishing this proposition. The question arose upon a demurrer to 
a bill brought by the Dr. Miles Médical Company to enjoin a violation 
of alleged contracts with its jobbers and retail dealers, ail of whom, 
it was alleged, had entered into agreements not to resell except at 
priées fixed by the vendor. The demurrer might well hâve been sus- 
tained on the ground stated under the heading "Second" (220 U. S. 
404, 31 Sup. Ct. 383 [55 L. Ed. 502]), namely, that the manufacturer 
who sells an article and receives its value cannot impose restrictions 
upon the purchaser's right to alienate it. The bill was therefore seek- 
ing to enf orce void provisions in the contract, and such I understand 
to hâve been the view of the court. However, at page 400 and at page 
408 of 220 U. S. (31 Sup. Ct. 381, 382, 384, 385 [55 L. Ed. 502]), it is 
explicitly stated that thèse agreements are agreements to fix priées and 
restrain trade and are therefore invalid both by common law and 
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under the Sherman Anti-Trust Law. It should be observed, though, 
that the agreements in question allège that the maker, the jobbers, and 
ail retail dealers handling, selling and dealing in the maker's product 
had entered into thèse agreements and had donc so for the purpose of 
fixing and establishing certain priées. In the présent case the retailers 
are not included. Inclusion of them in the Dr. Miles Médical Company 
Case is much stressed in the opinion. Thus at page 399 of 220 U. S. 
(31 Sup. Ct. 381, 55 h. Ed. 502), it is said: 

"It Is, as we hâve seen, a System of interlocking restrictions by which 
the coniplalnant seeks to control, not merely the iirices at wiiich its agents 
may sell its products, but the priées for ail sales by ail dealers at Wholesale 
or retail, whether purchasers or svibpurehasers, and thus to li.K the amount 
which the consumer shall pay, ellminating ail compétition." 

Further, on page 400 of 220 U. S., on page 381 of 31 Sup. Ct. (55 L. 
Ed. 502) : 

"Next, ail compétition between retailers is destroyed, for each such re- 
tailer can obtain his supply only by sii;ning one of the uniforni contraets 
prepared for retailers, whereby he covenants not to sell to any one who 
projioses to sell again unless the buyer Is authoriz^ed in writing by the eom- 
plair.ant, and not to sell at less than a stiindard priée named in the agroe- 
rjient. Thus ail room for compétition between retailers, who sup])!y the 
r»ublie, is made impossible. If thèse contraets leave any room at any point of 
the line for the usual play of compétition between the dealers hi the product 
marketod by complainant, it is not discoverable." 

Let me repeat: The retailers are not in the présent case included. 
They may compete freely with one another, and may even give away 
the articles purchased by them. No restriction is imposed which pre- 
vents them from selling to the consumer at any price, even though it 
be at a ruinous sacrifice and less than the price made to them by the 
jobber. 

Personally, and with ail due respect, permit me to say that I can see 
no real différence upon the facts between the Dr. Miles Médical Co. 
Case and the Colgate Co. Case. The only différence is that in the 
former the arrangement for marketing its product was put in writing, 
whereas in the latter the wholesale and retail dealers observed the 
prices fixed by the vendor. This is a distinction without a différence. 
The tacit acquiescence of the wholesalers and retailers in the prices 
thus fixed is the équivalent for ail practical purposes of an express 
agreement, and as has already been observed, the mère fact that there 
were some retailers who did not uniformly acquiesce in and observe 
the prices thus fixed does not amount to a distinguLshing considéra- 
tion, for a combination or conspiracy in restraint of trade results, if 
at ail, whenever two or more of the wholesalers or retailers thus agrée 
by an express or implied contract to observe certain prices in a com- 
pétitive territory. 

Counsel for the government urged that the two cases are to be dis- 
tinguished because in the former a contract had been entered into 
between the maker and the jobbers and retailers, whereas in the latter 
no such contraets had been entered into, but the maker merely fixed 
the wholesale and retail prices and procured an express or tacit agree- 
ment to observe them by certain methods less formai but none the less 



184 2(Ji FEDKItAL HEPOUÏER 

esscntially the same. Thèse methods, as summarized in the opinion in 
the Colgate Case, vvere distribution among dealers of letters, tele- 
grams, circulars, and lists showing uniform priées to be cliarged; 
urging them to adhère to such priées and notices, stating that no saies 
would be made to those who did not; requests, often complied with, 
for information concerning dealers who had departed from spccified 
priées ; investigation and diseovery of those not adhering thereto and 
placing their names upon "siispended lists"; requests to offencling 
dealers for assurances and promises of future adhérence to priées, 
which were often given; uniform refusais to sell to any who failed to 
give the same; sales to those who did; similar assurances and prom- 
ises required of , and given by, other dealers, f oUowed by sales to them ; 
unrestricted sales to dealers with established accounts who had ob- 
served specified prices, etc. It seems to me that the method hère de- 
scribed, namely, putting a wholesaler or retailer out of business who 
refuses to observe and keep the list of prices made by the vendor, is 
of equal force with an express promise voluntarily made as a condi- 
tion upon which he obtains his supplies. 

Section 1 of the Sherman Anti-Trust Act is not limited to contracts 
in restraint of trade. It includes any combination or conspiracy hav- 
ing for its object a restraint of Interstate trade or commerce. Any 
subterfuge, device, indirect acts, which brings about co-operation to 
accomplish a predetermined purpose vvill amount to a conspiracy. In 
the Colgate Case the predetermined purpose of the maker, known to 
ail the wholesalers and retailers, was to market a product at certain 
fixed prices. Every wholesale or retail dealer who acquiesced therein 
or acted in furtherance of the accomplishment of that purpose made 
himself a member of a conspiracy. ît matters little, it seems to me, 
whether the maker exacted a written agreement to resell at certain 
fixed prices before selling to a wholesale or retail dealer, or only sells 
to such wholesale and retail dealers who do in fact, with knowledge of 
the intent and purpose of the maker, buy and continue to buy and sell 
at such fixed prices. Granting the fundamental proposition stated 
in the Colgate Case, that the manufacturer has an undoubted right 
to specify resale prices and refuse to deal with any one who fails to 
maintain the same, or, as further stated, the act does not restrict the 
long-recognized right of a trader or manufacturer engaged in an entire- 
ly private business freely to exercise his own independent discrétion as 
to parties with whom he will deal, and that he of course may announce 
in advance the circumstances under which he vvill refuse to sell, it 
seems to me that it is a distinction without a différence to say that he 
may do so by the subterfuges and devices set f orth in the opinion and 
not violate the Sherman Anti-Trust Act, yet if he had done the same 
thing in the form of a written agreement, adéquate only to effectuate 
the same purpose, he would be guilty of a violation of the lavv. Mani- 
festly, therefore, the décision in the Dr. Miles Médical Case must rest 
upon some other ground than the mère fact that there were agreements 
between the manufacturer and the wholesalers. 

That further ground, it seems to me, is pointed out in the Colgate 
Case and in the quotations heretofore made from the Dr. Miles Medi- 
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cal Co. Case. There must be a purpose to create and maintain a 
monopol}', and the acts charged in the indictment must be sufficient to 
show that there was effective means adopted to create aftd maintain a 
monopoly; otherwisc the right of the trader or manufacturer to speci- 
fy resale priées and refuse to deal witli any one who fails to maintain 
the same is of necessity destroyed. 

In the Dr. Miles Médical Co. Case the allégations of the bill were 
interpreted as disclosing a purpose to create or maintain a monopoly, 
and as describing conduct and acts adéquate so to do. The particular 
allégations emphasized as adéquate so to do were the contracts and the 
System of business imposed upon the retailers, regulating and con- 
trolling their relations to the ultimate consumer. This conclusion re- 
ceived some support from section 2 of the Clayton Act (Comp. St. § 
8835b), adopted October 15, 1914. It is there made unlawful for any 
]îerson engaged in Interstate commerce or in the course of such com- 
merce either directly or indirectly to discriminate in price between 
différent purchasers of commodities. A proviso follows that nothing 
in that section contained shall prevent such persons from selecting 
their own customers in bona fide transactions and not in restraint of 
trade. The indictment hère charges the sélection of tire manuf acturers 
and jobbers as the customers of the défendant company. If it has a 
right to sélect such customers in bona fide transactions, and is for- 
bidden from either directly or indirectly discriminating in price be- 
tween them, what harm results if it puts such agreements in writing? 
The point, however, which I wish to emphasize, is that the allégations 
of this indictment, not alleging any purpose, or facts from which such 
a purpose can be inferred, to monopolize Interstate trade, within the 
prohibition and meaning of section 2 of the Sherman Anti-Trust Act 
and the last clause of section 2 of the Clayton Act, does not charge a 
crime under section 1 of the Sherman Anti-Trust Act as that act should 
be construed. 

What the indictment charges I hâve already stated at the beginning 
of my remarks. I interpret it as charging that défendant has made 
contracts with ail tire manufacturers and jobbers to whom it sells its 
product to exécute uniform contracts, and that thèse contracts contain 
provisions requiring that they shall not sell to jobbers and vehicle 
manufacturers, retail dealers and the consuming public except at cer- 
tain priées fixed by the défendant. The Sherman Anti-Trust Law, as 
I construe it, in the absence of other and additional allégations charg- 
ing an intent and purpose to monopolize trade, does not make the acts 
thus charged a crime ; and this conclusion is the same, despite the f act 
that défendant contends this product is covered by patents which per- 
mit it to control the resale priées in the manner set forth in the agree- 
ments exhibited with the indictment. 

I am content to dispose of the demurrer in this way. If I ani wrong, 
the important question involved can be reviewed promptly by the gov- 
ernment by rncans of error proceedings direct to the Suprême Court. 
The question is of such importance that it probably will not be settled 
satisfactorily to the profession, except by a décision of that tribunal. 
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If I should adopt the contrary view, the opportunity to hâve the ques- 
tion thus reviewed will be denied to the parties. 

An order may be entered, vacating my order of last term overruling 
the demurrer, and sustaining the demurrer to the indictment, and ex- 
ception may be noted. 



CHRISTIAN FEIGENSPAN, Inc., v. BOOINE, U. S. Atty., et al.* 
(District Court, D. New Jersey. March 9, 1920.) 

1. Constitutional law <S='IO— Elghteenth Amendment valid. 

Bishteenth Amenclment, with respect to Its subject-matter, leW wlthln 
the power to ameiid glven by article 5, and valid. 

2. States ®=»4 — Amendment of fédéral Constitution not Invalid as diminishing po- 

lice power of States. 

Every grant of power to the fédéral government, whether by the Con- 
stitution as originally framed or by subséquent amendment, necessarily 
diininlshed the powers of the several states, and that an amendiiient takes 
away a police power previously in the state does not render it invalid. 

3. Constitutional law <®=>I0— Amendment valid, though provision is not altérable 

at will of majority of people. 

That a constitutional amendment Is in effect législation controUing the 
conduct of private individuals, in that it ordalns a iiual permanent law 
prohibiting certain acts, not altérable at the will of a majority, does not 
render it invalid. 

4. Constitutional law <s=>IO— Resolution proposing amendment need not express 

necessity thereof. 

The provision of Oonst. art. 5, authorizlng Congress to propose amend- 
ments "whcnever two-thlrds of both bouses shall deem it necessary," 
does not require that a joint resolution proposing an amendment shall ex- 
pressly déclare that it is deemed necessary. 

5. Constitutional law (S=^70(,{) — Form of resolution proposing amendment not 

subject to judicial review. 

Congress alone, of ail departments of the fédéral govemment, Is In- 
tmsted with the power of proposing amendments to the Constitution, 
and the form of resolutions by which it proposes an amendment is not 
subject to Judicial investigation. 

6. Constitutional law <@=3lO— Ratification of amendment not affected by state laws 

providing for référendum; "législature." 

In Const. art. 5, providing that a proposed amendment shall be valid 
"when ratilied by the Législatures of three-fourths of the several states," 
when that mode shall be proposed by Congress, the word "Législature" 
means the then recognized représentative law-making botiies of the states, 
and the validity of an amendment ratified by the requisite number of such 
Législatures cannot be affected by state laws providing for, or pennitting, 
a référendum vote on législative acts. 

[Ed. Note. — For other définitions, see Words and Phrases, First and 
Second Séries, Législature.] 

7. States (^==4 — Elyhteenth Amendment makes oongressional législation para- 

mount without concurrence by states. 

Eighteeuth Amendment, § 2, providing that "the Congress and the several 
states shall hâve concurrent power to enforce this article by appropriate 
législation," must be construed, in harmony with Its purpose, to expressly 
authorize effective législation for euforcement of section 1, which excludes 
a construction inaking concurrence of the states necessary to the effiective- 
ness of congressional législation, and such législation, if enacted, is para- 
mount, and, while it may be supplemented by state législation, it cannot 

^ssFor other cases see same toplc £ KEY-NUMBER in ail Key-Numbered Dlgests & Indexes 
•Decree afflrmed 252 U. S. — , 40 Sup. Ct. 486, 64 L. Ed. — . 
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be defeated by any action or nonaction of the states. In the absence of ac- 
tion by Congress, any state may enact enforcement législation effective 
within its bordera. 

S. Intoxicating liquors <€= 17— Législative définition Is not arbitrary. 

National Prohibition Act Cet. 2S, 1919, § 1, in providing that "intoxicat- 
ing liquor," as used in the act, shall be oonstrued to include ail liquors, 
llquids, or compounds containing one-half of 1 per centum or more of 
alcohol by volume, does not malie a définition which may be declared arbi- 
trary and unconstitutional by the courts, but one which it was within 
the reasouable discrétion of Congress to malse for the purposes of the act. 

[Ed. Note.^For other définitions, see Words and Phrases, First and 
Second Séries, Intoxicating Liquor.] 

9. Eminent domain <@=32(l)— National Prohibition Act not Invalld as taking prop- 

erty without compensation. 

National Prohibition Act Oct 28, 1919, held not invalid, as taiîlng pri- 
vate property for public use withoiît just compensation, in violation of 
Fifth Araendment, because, as incidental to the exercise of a lawful 
power, loss may resuit to certain species of property. 

10. Constitutlonal law <S=>IO— IVIeanlng of "amendment" in Const. art. 5. 

"Aiiiendment" includes additions to, as well as corrections of, matters 
already treated, and there is nothing in the context of Const. art. 5, pro- 
viding that Congress, whenever two-thîrds of both houses shall deem it 
necessary, shall propose amendments, which suggests that It was used 
in a restricted sensé. 

[Ed. Note. — For other définitions, see "Words and Phrases, First and 
Second Séries, Amendment.] 

In Equity. Suit by Christian Feigenspan, a corpcation, against 
Joseph L,. Bodine, United States Attorney, and Charles V. Duffy, 
Collecter of Internai Revenue. On motions by complainant for pre- 
liminary injunctlon, and by défendants to dismiss. Motion for in- 
junction denied, and motion to dismiss granted. 

Harrison P. Lindahury, of Newark, N. J., and Elihu Root and Wil- 
liam D. Guthrie, both of New York City, for plaintiff. 

Joseph h- Bodine, U. S. Atty., of Trenton, N. J., for défendants. 

Wayne B. Wheeler, of Washington, D. C, George S. Hobart, of 
Jersey City, N. J., and G. Rowland Munroe, of Newark, N. J., amici 
curiae. 

RELIvSTAB, District Judge. The plaintiff, Christian Feigenspan, 
is a New Jersey corporation authorized by the laws of that state to 
manufacture and sell lager béer and other malt liquors; the défend- 
ant Joseph L,. Bodine is the United States attorney of the district of 
New Jersey; and the défendant Charles V. Dufïy is the coUector of 
internai revenue of the revenue district of New Jersey, wherein the 
plaintiff has its principal place of business. 

Generally stated (références of greater détail to appear later on), 
the bill allèges that plaintiff, the owner of a brewery and its appur- 
tenances, for a number of years prior to August 10, 1917 (the date 
of the enactme'it of the act of Congress popularly known as the 
"Lever Act" [40 Stat. 276, c. 53^]), was actively and extensively en- 
gaged in the manufacture and sale of fermented malt liquors for 
beverage purposes, commercially known as lager béer, aie, and porter; 

€:;sFor otuer '•ii >s> see same toplc & KBY-NUMBBR In ail Key-Mumbered Digests & Indexe* 
»Comp. St. 1018, Comp. St. Ann. Supp. 191S, K 311E%e-3U5Hkk, 3115%l-3115^r. 
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that on October 28, 1919 (the date of the passage of the act oî Con- 
gress the short title of which is the "National Prohibition Act" [41 
Stat. 305, c. 85]) it had, and still has, on hand a large quantity of non- 
intoxicating malt liquors containing more than one-half of 1 per cent, 
of alcohol by volume, but less than 2.75 per cent, by weight, which, in 
volume, is less than 3.4 per cent., commercially called "war béer," 
and which it had theretofore lawfully manufactured in the ordinary 
course of its business, pursuant to the presidential proclamation made 
under the authority of the "Lever Act" ; that, unless enjoined, the 
défendants, acting under the "National Prohibition Act" (which the 
plaintiff déclares to be unconstitutional), will enforce its provisions 
against the plaintifif, its agents, and customers, and prevent it from 
carrying on its business as a manufacturer and vendor of nonin- 
toxicating malt beverages, to its irréparable injury and damage. 

The plaintiff prays that the défendants be enjoined from enforcing 
or attempting to enforce against it, or its agents or customers, any 
of the penalties, seizures, and forfeitures authorized by the provisions 
of title 2 of the "National Prohibition Act," for or on account of its 
"manufacture or sale of nonintoxicating malt beverages." 

The cause is before the court on the plaintifï's motion for a prelim- 
inary injunction and the motion of the défendants to dismiss the 
bill. The scope of the allégations of fact and prayer of the bill limits 
the judicial inquiry on both motions. The questions argued on the 
hearing of thèse motions involve the validity of the Eighteenth Amend- 
ment to the Constitution of the United States, and of title 2 of the 
"National Prohibition Act." Broadly stated, the validity of the amend- 
ment is challenged on the grounds that it is net germane to any of the 
powers conferred upon the United States or those prohibited to the 
States, and cannot be added to the United States Constitution by 
amendment under article V thereof, and that it was neither proposed 
to the States nor ratified by them in the only way authorized by that 
article. The invalidity of title 2 of the "National Prohibition Act" is 
said to exist because it is based on no other authority than the Eigh- 
teenth Amendment, which is itself null and void, that the state of 
New Jersey has not concurred therein, that its définition of intoxi- 
cating liquor is arbitrary, and that its forfeiture provisions are con- 
fiscatory. 

Concerning the défendants' grounds for their motion to dismiss the 
bill, it is sufficient to say that they assert that the grounds of attack 
upon the validity of the amendment présent nonjiuticiable questions, 
that the National Prohibition Act is valid, and that no équitable 
ground for the relief prayed for is alleged. 

The matter will be considered by taking up the plaintiff's grounds 
under two heads ; 

I. The Alleged Invalidity of the Amendment. 
[1] The amendment reads : 

"Article 18. 
"Ser-tion 1. After one year l'i'oin the ralificsition of tlvis article the manufac- 
ture, sale, or transportation of iutoxicating liquors witliln, the iinportatiou 
tliei-eof into, or the exportation theieof t'roui the United States and ail terri- 
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tory subjeet to the jurisdiction tlioreol: for bcvin'agc ])iiri/Oses, is lierol)y pro- 
liiblted. 

"S(-e. 2. Ilie Congress and the scveral states shall hâve concurrent power ta 
enforce this article by appropriate le^if^lation. 

"Soc. 3. This article sball be inoperafive unless it shall hâve been ratilied 
as an auiendment to the Cons[îtution by the L<'f;islatures of the several states, 
as pro^'ided in the Constitution, within seven years froni the date of the sub- 
mission hereof to the states by the Congress." 

The liquor traffic, differing from other kinds of business, has always 
needed regulating. State after state, beginning several décades ago, 
has amended its Constitution to prohibit absohitely this business, so 
that, at the time Congress proposed this amendment to the states for 
their ratification, more than two-thirds of them had decreed it to be 
an outlaw. Previous to such submission, in response to persistent 
demands from the people of those states, Congress, in the exercise 
of its power to regulate Interstate commerce and for the purpose of 
aiding such states to enforce more effectively thcir prohibition laws, 
successively passed laws known as the Wilson Act (Act Aug. 8, 1890, 
c. 728, 26 Stat. 313 [Comp. St. § 8738]); the Webb-Kenyon Act 
(Act March 1, 1913, c. 90, 37 Stat. 699 [Comp. St. § 8739]); and 
the Reed Amendment (Act March 3, 1917, c. 162, § 5, 39 Stat. 1058, 
1069 [Comp. St. 1918, Comp. St. Ann. Supp. 1919, § 8739a]). Thèse 
acts, as well as numerous statutes of thèse states passed to enforce 
their prohibition laws, were held constitutional and valid hy the United 
States Suprême Court. In re Rahrer, 140 U. S. 545, 11 Sup. Ct. 865, 
35 L. Ed. 572; Clark Distilling Co. v. Western Maryland Ry. Co., 
242 U. S. 311, 37 Sup. Ct. 180, 61 L,- Ed. 326, E. R. A. 1917B, 1218, 
Ann. Cas. 1917B, 845; United States v, Hill, 248 U. S. 420, 39 
Sup. Ct. 143, 63 E. Ed. 337. 

Section 1 of the Eighteenth Amendment (which alone concerns us 
at présent), it will be noted, is not a délégation of power to be exer- 
cised, but a mandate operative by its own terms. If valid, it prohibits 
the manufacture of, and ail dealings in, intoxicating liquors for bever- 
age purposes throughout the United States and ail the territory subjeet 
to its jurisdiction. For hrevity, the transactions thereby prohibited will 
be hereinafter referred to as the "liquor traffic" or "trafficking in liq- 
uors." The prohibition covers both intrastate and Interstate busi- 
ness in such beverages. Plaintifif allèges it is invalid: 

P'irst. Because of its subject-niatter. 

At the outset let us keep clearly in mind that the issue hère relates 
solely to power — the power to amend the United States Constitution. 
In discussing the challenges of the plaintiff articulated under this 
head, that fact must not be forgotten. The other attacks upon the 
amendment, to be considered under separate heads, relate to the use 
made of the power, if it be found to exist. If the plaintiff is right 
in its contention of lack of power to insert the Eighteenth Amend- 
ment into the United States Constitution because of its subject-mat- 
ter, it follows that there is no way to incorporate it and others of 
like character into the national organic law, except through révolu- 
tion. This, the plaintifï concèdes, is the inévitable conclusion of its 
contention. This is so startling a proposition that the judicial mind 
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may be pardoned for not readily acceding to it, and for insisting that 
only the most convincing- reasons will justify its acceptance. 

Article V of the United States Constitution, which gives express 
power to amend that instrument, is as follows: 

"The Congress, whenever two-tliirds of both liouses sliall deem it necessary, 
sliall propose ameiuiinents to this Constitution, or, on the application of the 
Législatures of two-thirds of the severiil states, shall call a convention for 
proposing amendments, which, in either case, sball be valid to ail intents and 
purposes, as part of this Constitution, when ratifled ,by the Législatures of 
three-fourths of the several states, or by conventious in three-fourths thereof, 
as the one or the other mode of ratification may be proposed by the Congress: 
Provided that no amendment which may be inade prier to the year one thou- 
sand eight hundred and eiglit shall in any manner affect the first aud fourth 
clauses in the ninth section of tlie first article ; and that no state, witliout its 
consent, shall be deprived of its equal suffrage in the Senate." 

This power, by the terms of this article, is not unlimited, but of the 
express limitations the only one now operative relates to a subject not 
touched upon by the Eighteenth Amendment. However, it is said 
the Word "amendment," used in this article, carries its own limita- 
tions; that it is confined to corrections of the text, or at the most to 
changes in the scope of the subjects dealt with in the Constitution. 

•'Words in the Constitution of the United States do not ordinarily receive 
a narrow and contracted meaning, but are presumed to h.ave been used in a 
broad sensé with a view of coveriug ail contingencies." In re Strauss. 197 U. 
S. 324, 25 Sup. et. 535, 4!) L. Ed. 774. 

[10] The définitions of the word "amendment" include additions 
to, as well as corrections of, matters already treated; and there is 
nothing in its immédiate context (article V) which suggests that it 
was used in a restricted sensé. 

But it is argued that the Eighteenth Amendment is not germane to 
the powers granted to the United States by the Constitution, nor to 
those prohibited by it to the states ; that it tends to the destruction of 
the several states in respect to governmental powers expressly reserved 
to them ; and that it is an attempt to eiïect a f undamental change 
through the exercise of législative power, which deals solely with the 
conduct of private individuals. 

AU this, it is said by plaintiff, is so inconsistent with the funda- 
mental principles and spirit of the Constitution as to be prohibited by 
necessary implication. If this be so, then, as plaintiff contends, we 
hâve hère a plain usurpation of power by both Congress and the rati- 
fying states. But where is the usurpation? That the Eighteenth 
Amendment dififers substantially from ail the other amendments, save 
the Thirteenth, may be conceded ; also that of its own force it ordains 
a law binding upon the several states as well as the United States. But 
how does this violate f undamental principles? As an answer we are 
referred to article 1, § 1, of the Constitution. This reads : 

"AU législative powers herein granted shall be vested In a Congress of the 
United States, which shall consist of a Senate and Ilouse of Représentatives." 

Based upon this vesting in Congress of ail the législative power 
granted in the Constitution, the claim is that the grant is exclusive, 
and that the people, whose predecessors ordained the Constitution, 
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may not legislate save through the instrumentality of Congress. But 
in the last analysis Ihe people are the sovereigns, and hoth the states 
and the United States are only serving instrumentalities. Whatever 
Hmitations are on such sovereignty are self-imposed. Turning to ar- 
ticle 1, referred to, it is noted that the grant of législative power is 
limited to the enumeration of powers appearing in the subséquent pro- 
visions. The division into three separate, distinct, and independent 
departments is the outstanding, dominant feature of the governmental 
structure created by the Constitution. In the distribution of législa- 
tive, executive, and judicial powers, ail the législative powers granted 
in the Constitution were hy article 1 vested solely in the législative 
department, called the Congress. Among thèse three departments of 
governrnent, the power to legislate is exclusive in the Congress; but 
there is no warrant hère for the assumption that, as between Con- 
gress and the people, in whom the ultimate right of sovereignty ré- 
sides, only Congress could legislate. 

The limitations upon the people's power to change their Constitution 
are no more than they hâve chosen to make them. So far as article 1 
of the Constitution is concerned, there is no limitation upon the sov- 
ereign right of the people to legislate a rule, act, or principle into 
their organic law. 

But it is said that the Eighteenth Amendment, in respect to its sub- 
ject-matter, not incidentally, but directly and deliberately, destroys the 
police power of the several states, in violation of the tenth article of 
amendment. This article is as follows : 

"The powers not dele,ï;ate(l to the United States by the Constitution, nov 
prohlbited by It to the states, are reserved to the states respectively, or to the 
people." 

[2] That the police power in a very large sensé is the state itself, 
and that no express grant or délégation of such power has ever been 
made to the United States government, is conceded. License Cases,, 
46 U. S. (5 How.) 504, 12 U. Ed. 256; Keller v. United States, 213 
U. S. 138, 29 Sup. Ct. 470, 53 U Ed. 737, 16 Ann. Cas. 1066; Noble 
State Bank v. Haskell, 219 U. S. 104, 31 Sup. Ct. 186, 55 L. Ed. 112, 
32 L. R. A. (N. S.) 1062, Ann. Cas. 1912A, 487; Shgh v. Kirkwood, 
237 U. S. 52, 35 Sup. Ct. 501, 59 L. Ed. 835. However, every grant 
of power to the United States, whether by the Constitution as originally 
framed, or by subséquent amendment, of necessity diminished the 
powers of the several states, and Congress, upon the inaking of such 
grant, was immediately vested with ail needed and appropriate power 
to enforce or carry out such grant. Thèse powers, while they re- 
mained in the states, were part of their police power. Whatever they 
may he termed after they become vested in the Congress, they are, in 
essence and practical effect, the same as had theretofore resided in 
the several states. McCulloch v. Maryland, 17 U. S. (4 Wheat.) 316, 
4 U. Ed. 579; Lottery Case, 188 U. S. 321, 355, 23 Sup. Ct. 321, 47 
E. Ed. 492; Eipohte Egg Co. v. United States, 220 U. S. 45. 31 
Sup. Ct. 364, 55 L. Ed. 364; Hoke v. United States, 227 U. S. 308, 33 
Sup. Ct. 281, 57 E. Ed. 523, 43 E. R. A. (N. S.) 906, Ann. Cas. 1913E, 
905. 
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The tenth article of amendment, if not merely declaratory of what 
was necessarily implied in the Constitution as originally adopted, es- 
tablished that the undelegated powers were reserved to the several 
States or to the people. However, this residuum was not a fixed quan- 
tity, but would change, becoming less or greater, as an amendment in- 
creased or diminished the powers of the United States government. 
Therefore the fact that the Eighteenth Amendment is a further en- 
trenchment upon the poHce power of the states is not in itself a vio- 
lation of the social compact or fundamental principles evidenced by 
the Constitution ; nor is the fact that this amendment's encroachment 
is more extensive than some or even ail of its predecessors. That it 
does not surpass in that respect the Thirteenth Amendment must be 
conceded; but, if it did, that fact alone would not violate the tenth 
article of amendment. 

The extent of the encroachment upon the police powers of the states 
is a political matter, to be determined by the people. That the ex- 
ercise of the amending power granted by article V may encroach upon 
some of the State rights is true; but that is inévitable, and was nec- 
essarily contemplated when the power to amend was granted. 

That the récognition and sanction of power to prohibit the liquor 
traffic mean the existence of power to prohibit commerce in other com- 
modities does not follow. The traffic in intoxicating liquor stands on 
an entirelv différent footing from the commerce in ordinary commod- 
ities. In Mugler v. Kansas, 123 U. S. 623, 662, 8 Sup. Ct. 273, 297 
(31 L. Ed. 205) which sustained the Kansas Prohibition Law, Mr. 
Justice Harlan, for the Suprême Court, said : 

"\Ve cannot .shut out of view the fact, within the knowledge of ail, that the 
public health, the public niorals, and the public safety itiay be endangered 
by the gênerai use of intoxicating drinks ; nor tlie fact, established by statls- 
tlcs accessible to every one, that the idleness, dlsorder, pauperlsin, and crime 
existing in the country are, in some degree at least, traeeable to this evil." 

The fear that sustaining the right of the people to extinguish the 
traffic in intoxicating liquors opens the door to a like prohibition of 
other business, therefore, is not well founded. But, if it were, it 
would be of little force in dealing with the question of power. The 
right to exercise power inevitably carries with it the possibility of 
abuse, but abuse in the exercise of power is no argument against its 
existence. The line between a proper use and abuse of power cannot 
be settled in advance; but it may be said, and that is as far as the 
présent inquiry warrants, that whenever any other business produces 
like evils it may be disposed of in the same way. 

[3J The plaintiff also charges that this amendment is but législa- 
tion controlling the conduct of private individuals, not altérable by 
the will of the majority, and is not within the povi'er of amendment 
granted by article V. Undoubtedly it is not subject to change hy a 
majority. But everything in the United States Constitution is subject 
to the same limitation. Whatever becomes a part of that Constitution 
endures until changed in the method prescribed therein. That method, 
by express language, prevents altération by a mère majority. If it 
were otherwise, there would be little need of a written Constitution. 



CHRISTIAN FEIGENSPAN, INC. V. BOBINE 193 

(264 F.) 

The manifest purpose of the limitation upon the power to amend is to 
prevent hasty action in altering the organic or fundamental law of the 
nation, and to insure ample time and careful and deliberate considéra- 
tion before a change can be effected. The checks provided in requir- 
ing two-thirds of each house of Congress and the Législatures of 
three-fourths of the states to concur before any altération can be made, 
hâve hitherto proved sufficient for such purpose, and the steps leading 
up to the introduction of the Eighteenth Amendment into the organic 
law but emphasizes that this continues to be so. 

The movement so to amend the Constitution had its beginning sev- 
eral décades ago, when the first state, by amending its Constitution, 
prohibited the traffic in intoxicating liquor. Its progress is marked by 
a procession of states amending their Constitutions for a like purpose. 
Whatever the motive that brought about this organic change, it cannot 
be said that it was hasty and unattended with deliberate action. 

There being no express inhibition in the Constitution of the United 
States against ordaining a final permanent law, what authority is there 
for implying one? As already noted, article 1 is not a limitation upon 
the law-making power of the people, acting through constitutional 
means, and I fail to perceive anything in any part of the organic law 
that would justify a judicial interprétation forbidding the people to 
do so when they are convinced that on a given subject the time has 
come to prevent perennial changes in respect thereto. 

Does the fact that this mandate dénies the right of the individual to 
make, buy, transport, and sell intoxicating liquors require a différent 
judgment? The power to prohibit the trafficking in intoxicating liquor 
is not a new one. It is now well settled that, on account of the recog- 
nized noxious qualities of and the extraordinary evils shown by ex- 
périence commonly following the use of intoxicating liquors, the gov- 
emment has absolute power to prohibit the traffic therein. Mugler v. 
Kansas, 123 U. S. 623, 8 Sup. Ct. 273, 31 L. Ed. 205; Crowley v. 
Christensen, 137 U. S. 86, 91, 11 Sup. Ct. 13, 34 L. Ed. 620; Crâne 
v. Campbell, 245 U. S. 304, 307, 38 Sup. Ct. 98, 62 L. Ed. 304. As 
noted, that always resided in the several states, and the greater number 
thereof hâve interdicted it by constitutional mandate. What the 
amendment does is to extend this prohibition throughout the whole 
Union. The power so to regulate individual conduct is no différent 
now from what it was before the amendment was adopted, considered 
merely as a power; it is simply more extended in its appucation. It 
is now no longer limited to the people of the states who secured it by 
amending their Constitutions. It now embraces the people of the other 
states as well. 

As a légal proposition the effect upon the individual's mode of liv- 
ing in the nonratifying states does not differ from that upon the non- 
assenting people of the several states, the greater number of the peo- 
ple whereof wrote prohibition into their organic law. The prohibi- 
tion in the latter states applied to the nonassenting people therein, and 
the prohibition now written into the United States Constitution applies 
in the same way to the people of the nonratifying states. 

The right of the people by their représentatives, acting in accord- 
264 F.— 13 
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ance with article V, to write législation into their organic law, is not 
without précèdent. A striking example is found in the thirteenth ar- 
ticle of amendment, prohibiting slavery throughout the United States. 
Abhorrent as it is to us of this day, the doctrine that one human being 
might hâve ownership in another, and traffic in him as if he were a 
chattel, had a légal basis. The right se to own, etc., was the créature 
of the laws of a number of states. This right the Thirteenth Amend- 
ment annulled. Therefore it is not accurate to say that ail this 
amendment did was to prevent the revival of the status of slavery. 
That présupposes slavery to hâve been previously abolished and that 
the whole purpose of the amendment was to prevent its revival. So 
far as the states which sought to secede f rom the Union are concerned, 
that perhaps was its effect; but that is not so as to the other states. 

The Emancipation Proclamation of Président Lincoln (12 Stat. 
1268) and the reconstruction acts of Congress were war measures, 
and applicable solely to the states then or then recently in a state of ré- 
bellion. None was intended to hâve, nor could hâve had, any efîfect 
upon the other states. The légal right of the states to establish and 
maintain slavery was the right of ail the states, and without the adop- 
tion of the Thirteenth Amendment none of the states which had not 
joined in the rébellion could hâve been legally prevented by any power 
other than their own from establishing slavery and giving it the pro- 
tection of their la\ys. An amendment to the United States Constitu- 
tion was the only way to abolish such a right, and this was efïected by 
the Thirteenth Amendment. This was donc not by empowering Con- 
gress so to do, but by a positive mandate similar to the Eighteenth 
Amendment, and was as much législation as is the latter. 

Thèse two amendments also hâve a close analogy in the control 
exercised over the conduct of private individuals. ' By the Thirteenth 
Amendment the right of an individual to buy, sell, possess, transport, 
and use another human being was absolutely prohibited. By substitut- 
ing "slavery," of the Thirteenth Amendment for "intoxicating liquors 
for beverage purposes" of the Eighteenth Amendment, we hâve in 
légal efifect the same kind of mandatory prohibition. Every argument 
advanced hère to deny the power to incorporate the Eighteenth 
Amendment into the Constitution could be applied equally against 
the power to ordain the Thirteenth Amendment. 

Indeed, in view of several provisions in the original Constitution 
giving distinct récognition of the right of one to hold another in in- 
voluntary servitude (article I, § 9, cl. 1 ; article IV, § 2, cl. 3), much 
more forcible argument could hâve been made to raise an implied 
limitation against the power of abolishing slavery by constitutional 
amendment than could be made to the Eighteenth Amendment. 

To attempt to distinguish between the two prohibitions or amend- 
ments on the ground that the Thirteenth was the décision of war is 
futile. That the proclamation of émancipation and the reconstruction 
acts referred to were such may be conceded, and that the causes 
which led to the war and its outcome furnished the motive for the 
adoption of the Thirteenth Amendment, is highly probable ; but that 
does not réfute the argument that the Thirteenth Amendment was 
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necessary to prohibit slavery throughout the United States and every 
place subject to its jurisdiction. 

The framers of the Constitution, from their expérience with the 
Articles of Confédération, which, among other defects, failed to 
provide for their altération unless "confirmed by the Législatures of 
every state" (see article 13 of Confédération, 10 U. S. Comp. St. Ann. 
1916, p. 13050), purposely inserted article V to avoid that particular 
and very serious defect. This article, the proper interprétation of 
which Controls the attack hère considered, took on its présent form 
only after a number of propositions were offered, considered, and 
rejected or modified. It is the product of careful thought and dé- 
libération, and was adopted with a full consciousness of the tran- 
scendent powers thereby granted. See Madison Papers, pp. 531, 532, 
551, 552 ; also 1 EUiott's Debates, pp. 316, 317. 

The rejection of most of the proposed limitations on this power and 
the inclusion of but one permanent disability or restriction is strong 
évidence that, save as to the included exception, it was intended that 
the législative departments of the governments of both the United 
States and the several states, acting in a spécial capacity for such pur- 
pose, should be practically unlimited in their power to propose and 
adopt amendments. In this connection it should not be overlooked 
that the ultimate power to amend the United States Constitution is 
not given to the fédéral government, but to the people of the several 
states. The power of Congress in that respect ends with its proposing 
the amendnient to the states. The ultimate and controlling act is by 
the people themselves, acting through their chosen représentatives. 

To déclare an amendment so ordained void, on the ground that it 
runs counter to the implied limitations arising from the original docu- 
ment, is fraught with such dire possibilities that the power so to do by 
any other than the political departments of the government may well 
be doubted. But so far as concerns the présent inquiry it is not nec- 
essary to hold or intimate that there may not be implied limitations 
upon this power of amendment. The Eighteenth Amendment but car- 
ries forward into the national Constitution what had already been 
inserted into the organic law of the greater number of states, and, 
if the reasons herein expressed are sound, there is no limitation in the 
United States Constitution, express or implied, that forbids its incor- 
poration therein by action pursuant to article V thereof. 

[4] Second. Because Congress failed to propose the amendment 
in the only way authorized by article V. 

The initiative in proposing this amendment was taken by Congress. 
Article V of the Constitution, as to such proposai, as noted, provides : 

"The Congress, whenever two-thirds of both houses shall deem it necessary, 
shall propose amendments," etc. 

The concurrent resolution of Congress, proposing this amendment 
to the states, fails to déclare that they "deem it necessary." That 
a necessity should exist, and that Congress must deem it necessary, 
before it proposes an amendment, is undoubted; but how does the 
failure of Congress so to déclare in its resolution proposing the 
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amendment establish that it did not deem it necessary? It is a gênerai 
ruie that individuals and collections of individuals, such as législa- 
tive bodies, express their real mental conclusions nearer correctly and 
more forcibly by what they do than by what they say. Article V does 
not require that two-thirds of both houses shall state in words that 
they "deem it necessary." If they express their conclusions in ac- 
tions, rather than in words, that is a compliance with the terms of the 
article. Other amendments, which are now a part of our organic law, 
were proposed to the states by Congress without such formai déclara- 
tion. The public Statutes at Large, published by authorlty of Con- 
gress, show that ail of the concurrent resolutions proposing amend- 
ments omitted such déclaration. See, as to the first ten amendments, 
1 Stat. 97, 98; as to the Eleventh, 1 Stat. 402; as to the Twelfth, 2 
Stat. 306; as to the Thirteenth, 13 Stat. 567; as to the Fourteenth, 14 
Stat. 358; as to the Fifteenth, 15 Stat. 346; as to the Sixteenth, 36 
Stat. 184; and as to the Seventeenth, Z7 Stat. 646. 

The plaintiff asserts that as to the first 10 amendments the officiai 
publication of statutes is inaccurate, and that the resolution propos- 
ing such amendments declared that they were deemed necessary. 
However, it concèdes that as to the subséquent amendments no such 
déclaration is contained in the concurrent resolutions. None of thèse 
amendments has been challenged for that reason. Therefore, in pro- 
posing the Eighteenth Amendment, Congress followed a long-con- 
tinued and unchallenged practice, and its omission to déclare that it 
deemed such amendment necessary is, to say the least, not évidence 
of its failure to détermine such necessity. Congress is not a subordi- 
nate tribunal, but a co-ordinate branch of the United States govern- 
ment, and is not required to set forth in its resolutions the juris- 
dictional facts upon which it bases its govemmental action or the 
reasons that influenced it thereto. 

[5] Furthermore, it alone, of ail such departments of the govern- 
ment, is intrusted with the power of proposing amendments to the 
Constitution. In the performance of that function it acts exclusively 
of ail the other departments, and its resolution proposing the Eight- 
eenth Amendment to the several states carried with it the presumption 
that it deemed the amendment necessary. Its motives or purposes in 
passing the resolution are not subject to judicial investigation (Mc- 
Cray v. United States, 195 U. S. 27, 24 Sup. Ct. 769, 49 L. Ed. 78, 1 
Ann. Cas. 561; Hamilton v. Ky. Distilleries, 251 U. S. 146, 40 Sup. 
Ct. 106, 64 L. Ed. ") ; and much less so is the form of the resolu- 
tion in which it proposed this amendment to the states. 

Third. Because the amendment has not been ratiûed by the req- 
ulsite number of states. 

Article V, on the subject of ratification of amendments proposed by 
Congress, as noted, provides that an amendment "shall be valid to ail 
intents and purposes, as part of this Constitution, when ratified by 
the Législatures of three-fourths of the several states." On Janu- 
ary 29, 1919, the Acting Secretary of State of the United States, 
pursuant to R. S. § 205 (Comp. St. § 303), certified and published that, 
from officiai documents on file in the Department of State, the Legis- 
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latures of three-fourths of the whole number of states had ratifiée! the 
amendment in question, and that it had become a part of the Consti- 
tution of the United States. In this certificate appear the names of 
36 states whose Législatures had so ratified. 

Since such publication the Législatures of 9 other states hâve rati- 
fied the amendment. Of the ratifying states, 21 hâve embodied in 
their Constitutions what is known as the référendum provision, by 
which the people bave reserved to themselves the right to pass upon 
the measure passed by their Législatures and either approve or re- 
ject them, which states will hereinafter be called "référendum states." 
The ratification of this amendment dépends upon counting the ratify- 
ing action of the Législatures of 12 of the référendum states. 

With référence to such action, the bill, in substance, allèges that 
the Législatures of the référendum states treated this ratification as 
final, without submission to the people thereof. It names no référen- 
dum State, and the plaintifï relies solely upon the court's taking ju- 
dicial notice of the provisions of the Constitutions and laws of the 
several states. Thus taking knowledge, the court finds that under 
the Constitutions of such states the right of référendum is not abso- 
lute, but conditional, and that unless the conditions are met the acts 
of the Législatures become final. Stated generally, the conditions are 
that only a certain number or percentage of the qualified electors can 
invoke the référendum, and that the proceedings for such purpose 
must be instituted within certain specified or limited periods. 

[6] Also the bill is silent as to whether any référendum was in- 
voked to review or pass upon any of the ratifications in question, and 
for aught that appears they may bave become effective by lapse of 
time through nonaction on the part of the voters. However, without 
passing upon the effect such omissions might hâve on the plaintifï's 
motion for a preliminary injunction, the question whether, in spite 
of such référendum provisions, the ratification by the Législatures of 
the référendum states was effective, will be considered on the défend- 
ants' motion to dismiss the bill. The question thus raised turns solely 
upon the interprétation of the word "Législature" in article V. This 
article bas never been altered since it was incorporated in the Consti- 
tution as originally adopted. It, and not the Constitutions of the 
several states, controls the method by which the United States Consti- 
tution may be amended. At the time of the adoption of the Constitu- 
tion the term "Législature" had a well-defined meaning. The 13 origi- 
nal states each had a représentative assembly, generally known as a 
Législature. That it was a Législature of this kind, viz., a re]:iresen- 
tative body empowered to act for the people in the matter of législa- 
tion, and distinct from the people themselves, which was in the minds 
of those who constituted the convention which framed the United 
States Constitution, is established by the uses made of such term 
throughout the whole document. 

Of thèse I note that by Const. U. S. art. \, § 3, cls. 1, 2, the United 
States Senators are to be chosen by the Législatures of their states; 
and vacancies occurring during the recess of the state Législatures 
are to Le filled by the executive of such state until the next meeting 
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of the Législature. This has been changed by the adoption of the 
Seventeenth Amendment, and concededly there was no other way to 
bring about the élection of United States Senators directly by the 
people. By article IV, § 4, wherein the United States is charged with 
the duty of guaranteeing a republican form of govemment to every 
State, the United States is required, on the application of the Légis- 
lature, or of the executive of a state (when the Législature cannot 
be convened), to protect such state against domestic violence. In thèse 
two provisions we hâve striking évidence that a body distinct and 
acting separately from the people was intended by the use of the term 
"Législature" — a body meeting periodically, and which may be in re- 
cess. The people cannot be in a state of recess, and they cannot be 
convened. However, their représentatives in législative assembly do 
convene periodically, and therefore are at times in recess. By article 
VI, cl. 3, the members of the several state Législatures are to be bound 
by oath or affirmation to support the United States Constitution. This 
also unerringly points to a body separate and distinct from the people 
at large, for the latter are not required so to swear or affirm, and, in 
fact, none save naturalized citizens do so. 

The same idea dominâtes the use of the word in the fourteenth ar- 
ticle of amendment, adopted 80 years after the framing of the Consti- 
tution. Section 2 thereof refers to the possible déniai of United States 
citizens' right to vote for the members of the state Législatures, and 
section 3 to the disqualification to hold office of any person who, hav- 
ing previously taken an oath as a member of any state Législature to 
support the Constitution of the United States, had engaged in insur- 
rection, etc. In ail the particulars hère referred to, "Législature" by 
no possibility could hâve meant the body of the people. This word oc- 
curs twice in article V (one of the uses being now under considération), 
and also in parts of the Constitution other than hère particularly point- 
ed out ; but in no instance is there any indication that it was used 
to refer to the people, or lo any body other than their chosen repré- 
sentatives, to whom they had delegated a part of the state's govern- 
mental powers. 

Congress, in its concurrent resolution proposing the Eighteenth 
Amendment, as well as in its previous proposais of amendments to the 
States, referred to "Législature" in relation to their ratification by the 
States, and ail the amendments that hâve become a part of the United 
States Constitution hâve been submitted to and ratified by the légis- 
lative assembly referred to, and not by the people direct. 

The ratifications hère challenged hâve been recognized as effective 
by the two political departments of the United States government. The 
proclamation of the adoption of the Eighteenth Amendment by the 
Acting Secretary of State, the enactment by Congress of the "Na- 
tional Prohibition Act," and the enforcement of such législation by 
the Department of Justice, are ail founded thereon. In article V, as 
noted, two methods are authorized for the ratification of amendments, 
one by convention and the other by Législatures. If the method by 
convention had been chosen, would the ratifying action by the con- 
vention hâve been subject to a référendum vote by the people? Mani- 
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festly not, if the express language of the Constitution is conclusive; 
and, if not, where is the warrant for holding that ratification by the 
Législatures requires such a référendum vote? 

The two methods are alike in the respect that the act of ratifying is 
done, not by the people direct, but by their représentatives in conven- 
tions or Législatures. The people of the 13 original states, through 
their conventions called pursuant to article VII of the proposed United 
States Constitution, ratified it in the form proposed. In so ratifying, 
they delegated the power of amendment to their représentatives, des- 
ignating them and prescribing the fonction of each. Dodge v. Wool- 
sey, 59 U. S. (18 How.) 331, 348, 15 L. Ed. 40L This delegated power 
the people hâve never retaken. Having so delegated the power of 
amendment, it cannot be executed in any way other than as prescribed, 
nor by any instrumentality other than there designated. 

If a change in the method of proposing or ratifying amendments 
to the United States Constitution is desired, the way to bring it about 
is by altering article V thereof, and that cannot be done by changing 
merely the Constitutions of the individual states. However effective 
the State référendum requirements may be as to matters affecting the 
State alone, or in influencing members of the Législature not to 
ratify proposed amendments to the United States Constitution with- 
out causing a référendum to be taken, such requirements cannot affect 
the United States Constitution, or bring about a change in the method 
of amending it. Neither Congress in proposing the amendments, nor 
the State Législatures in ratifying, act in their législative capacity, but 
in pursuance of a spécial power granted them by article V. Neither 
proposai nor ratification need be presented to the executive or any one 
else for approval. Both acts are complète when performed. When 
the Législature (the assembled représentatives of the people as dis- 
tinguished from the people themselves) of a référendum state ratifies 
an amendment to the United States Constitution, such act is the rati- 
fication contemplated by article V of that Constitution, even though 
made without an approving référendum vote. 

The courts of the référendum states that bave had occasion to pass 
upon the question hère considered are in disagreement. I am in ac- 
cord with the following cases: Herbring v. Brown (Or.) 180 Pac. 
328; In re Opinion of the Justices (Me.) 107 Atl. 673. I hâve read 
the majority opinions in State ex rel. Mullen v. Howell (Wash.) 181 
Pac. 920, and Hawke v. Smith (Ohio) 126 N. E. 400, holding a con- 
trary view, but cannot agrée with the reasoning thereof. 

IL The AUeged Invalidity of Title 2 of the "National Prohibition 

Act." 

[7] First. Because the act lacks the concurrence of the state of 
New Jersey. 

The allégation of the bill in this behalf is : 

"Because the state of New Jersey has not concurred In the provisions of 
eaid act of Congress of October 28, 1919, Exhlblt II, and sald provisions, if 
enforced without its concurrence, would violate, override and nullify the 
rights and powers vested lu and reserved to the state of New Jersey in re- 
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spert of its internai and Intrastate affairs and eoncerns inider the Consti- 
tution ot' the United States and tlie amendnients thereto, and wonld deny 
to tlie ]>lalutiiï its constitutional rif;ht and liberty to carry on Its business 
îind manufacture and sell its nonintoxicating products as duly autliorized by 
the laws of the state of New Jersey." Paragrapli XII, cl. 5. 

This involves the interprétation of section 2 of the Eighteenth 

Amendment, and in particular the meaning of the word "concurrent" 

as used therein. The section reads as follows : 

"Sec. 2. The Congress and the sevoral states shall hâve concurrent powor 
to enforce this article by approi)riate législation." 

This word is defined by the Century Dictionary as: 

"1. Meeting In a point; passing through a coniinon point. 
"2. Concurrlng, or acting in conjiinction ; agroeing in tlio samc act; con- 
tributing to the same event or effect ; operating wltb ; coincident. 
"3. Conjoined ; Joint; concomitant; co-ordinate; conU)ined." 

By Funk & Wagnalls' Standard Dictionary as : 

"1. Occurring or. acting together ; as, concurrent signs, concurrent forces. 

"2. Meeting or joining at the same point; running together; as, concur- 
rent Unes. 

"3. United in action or application ; co-ordinnte ; concomitant ; as, con- 
current remédies or jurisdiction. Concurrent days, days added to make the 
civil correspond to the solar year." 

And by Black's Law Dictionary (2d Ed.) as : 

"Ilaving the same authority ; * * « contemporaneous." 

Of thèse différent définitions, the plaintifif has accepted "having the 
same authority, acting in conjunction," and "agreeing in the same act," 
and insists that thèse are the meanings intended by Congress in in- 
serting "concurrent" into the second section of this amendment. Un- 
der such restricted meanings, Congress and the Législatures of the 
several states would hâve to agrée upon every phase of the intended 
enforcing législation, either as a whole in one act of législation — prac- 
ticably impossible — or by separate acts of législation applicable to 
the several states, respectively. This would lead to irreconcilable dif- 
férences rather than to practical enforcing législation. To impute 
to Congress and the ratifvino- states such an impracticable purpose in 
the use of that word is unthinkable, and such imputation is not to be 
accepted, uniess no other meaning of the word is permissible, or it 
clearly appears that such restricted meaning was the only one in 
the mind of Congress when this section was framed. Of the other 
authorized définitions of the word, we bave, as noted : 

"Contributing to the same net or effect; operating with ; coincident." 
"Occurring or acting togetlier; as concurrent signs, concnri'cnt forces." 
"Meeting or joiniug at the same point; running together; as, concuri'ent 
line.s." 

"United in action or application ; « * • concurrent remédies or juris- 
diction." 

Congress framed the proposed amendment, and to it was open any 
of thèse meanings of the word, and it is not to be restricted to any one 
meaning that the spirit of advocacy of any particular construction may 
suggest. That meaning which wil! carry out the intended purpose of 
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Congress should be given to this word. The thing sought to be pro- 
hibited is the manufacture of and commerce in intoxicating liquors 
for beverage purposes, and the prohiljition extends throughout the 
United States and ail territory subject to its jurisdiction. Only the 
enforcement of this prohibition is subject to the législative power, 
and this power is delegated to both Congress and the several states. 
If congressional action, to be efifective, is dépendent upon each of 
the states joining with it in its enforcement législation, an absolute 
failure to effect such législation is not merely possible, but decidedly 
probable. 

Based upon its sélection of the more restricted meaning of "con- 
current," the plaintiff contends that, so far as concerns the manufac- 
ture, sale, and transportation of intoxicating liquors for beverage pur- 
poses within a state (intrastate business), no enforcement act of Con- 
gress, afifecting such business, has any légal force or etïect, unless the 
state concurs therein. The practical efïect of this limitlation. of the p<ow- 
er of Congress is to confine ifs enforcement législation to such manu- 
facture as might be carried on in territories subject to the United 
States and to commerce with foreign nations (imports and exports) 
and among the several states (Interstate). Such a limitation would de- 
prive Congress of any effective control over by far the greater part of 
the business, the outlawry of which the amendment was intended to 
accomplish. It would give it no voice as to what should constitute in- 
toxicating liquor when made the subject of intrastate business, and 
no régulation prescribed by it would hâve any effect on such business. 

In such a division of power, no uniformity as to what is intoxicat- 
ing liquor, or of régulations to prevent or detect violations, could be 
reasonably expected. The différences in the percentages of alcohol 
allowed could be as numerous as the states, and the power of Congress 
would be practically confined to the prévention of smuggling the in- 
toxicating liquor containing the greater quantity of alcohol from the 
states where it could lawfully be made and vended to those states 
where only that of a lesser alcoholic content was lawful. When re- 
sults of this kind are likely to flow from accepting the more limited 
définition of the word "concurrent" and the division of power built 
thereon, one naturally looks to the more enlarged meaning as more 
likely to reflect the purpose of Congress in using that word. Turning 
to the amendment, it is not perceived that any division in the enforc- 
ing power, such as is contended for by the plaintiff, was contemplated. 
It makes no such division; it deals with the subject-matter as an 
entirety, opérâtes upon the whole of the United States and ail terri- 
tory subject to its jurisdiction, and the grant of power to enforce its 
prohibitions is as comprehensive as may be necessary or appropriate. 

The amendment oblitérâtes the distinction between interstate and 
intrastate commerce, so far as its subject-matter is concerned. The 
prohibition of the first section of the amendment is self-executing 
to the extent that it outlaws the manufacture of and commerce in in- 
toxicating liquors as a beverage throughout the entire nation. It 
takes no note of state boundaries, whether the prohibited business 
is carried on exclusively within a state or extends beyond. The en- 
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forcing power granted by section 2 is intended to prevent a violation 
oî the prohibition of section 1. This power so to enforce is granted 
to both Congress and the states. The word "concurrent" does not 
divide the power, but authorizes them both to exercise it by "appro- 
priate législation." 

The failure of Congress to enact enforcing législation would not 
afïect the right of the states to do so. In such case, if the state acted, 
its législation would be the only rule on the subject. However, such 
législation would be operative only within the boundaries of the state. 
This, not because of any express limitation contained in the amend- 
ment, but solely for the reason that its jurisdiction extends no farther. 

But when Congress acts to enforce this amendment, its command 
extends throughout the Union. This, also, is not due to any express 
authority found in the amendment, but because its enactments operate 
throughout the whole land. In thus legislating it acts independently 
of and without consulting the states. Whether the states concur there- 
in is a matter for their sole détermination. Failure on their part to 
co-operate with Congress casts the duty of enforcing the amendment 
within the boundaries of the nonconcurring states solely on the United 
States authorities. Again, if a state enacts législation which in any 
particular is antagonistic to the law of Congress, such législation must 
give way to the act of Congress. This supremacy of the acts of Con- 
gress results, not from any express provision to that effect contained 
in the Eighteenth Amendment, but because of other provisions of the 
United States Constitution. In article VI thereof it is declared that : 

"This Constitution, and tlie laws of tlie Tlnited States which sliall be made 
in pursuance thereof, and ail treaties made, or which shall be made, under 
the authority of the United Stutes, shall l)e tlie suprême law of the land ; 
and the judges in every state shall be bound thereby, anything in the Con- 
stitution or laws of any state to the contrary notwitlistanding." 

By reason of this provision such a thing as a légal conflict between 
ihe laws of Congress, enacted pursuant to the powers granted or dele- 
gated to it, and the législation of any of the states, is constitutionally 
impossible. 

The United States and the several states bave concurrent povcer 
over other subjects than the one dealt with by this amendment. In the 
exercise thereof by both the state Législatures and Congress, it bas 
occasionally happened that conflicts in législation resulted. However, 
the moment the antagonism occurs, the légal conflict is ended in favor 
of the acts of Congress, and an attempt to substitute the state législa- 
tion for that of Congress is abortive. Such conflicts began quite early 
after the inauguration of our System of dual government. In Gibbons 
v- Ogden, 22 U. S. (9 Wheat.) 1, 210 (6 L. Ed. 23), in a conflict en- 
gendered by the passage of an act by the New York Législature grant- 
ing exclusive navigation of ail the waters within the jurisdiction of 
that state to certain persons, Mr. Chief Justice Marshall, speaking for 
the Suprême Court, said: 

"Since, however, in exercising (lie power of regulatlng their own purely 
internai afilairs, whether of trading or police, the states niay sometimes enact 
laws, the validity of wliich dépends on their interfering with, and being 
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contrary to, an act of Congress passed in pursuanee of the Constitution, the 
court will (>nter upon tlie inquiry, whetlier tlie laws of New York, as ex- 
pounded by the liighest tribunal of that state, hâve, in tlieir application to 
thls case, corne into collision wltli an act of Congress, and deprived a citizen 
of a right to whicli that act entitles him. Shoidd this collision exist, it will 
be imniaterial whetber tb<>so laws were ])nssed in virtue of a concurrent power 
'to regulate commerce witli foreign nations and aniong the several states.' 
or in virtue of a power to regulate tlieir doniestic trade and police. In one 
case and tbc other, the acts of New York must yield to the law of Congress; 
and the décision sustaining the privilège they confer, against a right given 
liy a law of the Union, must be erroneoiis. This opinion has been frequently 
oxpressed in this court, and is founded as weJl on the nature of the govern- 
ment as on the words of the Constitution. In ai'gument, however, it lias 
been contended that if a law passed by a state, in the exercise of Its ac- 
kuowledged sovereignty, cornes into conflict with a law passed by Congress 
in pursuanee of the Constitution, they atïect the sul).ieet, and each other, like 
equal opposing powers. But the framers of our Constitution foresaw this 
state of things, and provided for it, by doclaring the supremacy, not only 
of Itself, but of the laws niade in pursuanee of it. The nuUity of any act, 
inconsistent witli the Constitution, is produced by the déclaration that the 
Constitution is the suprême law. The nppropriate application of that part 
of the clause VAliieli confers tlie same supremacy on laws aud treaties is to 
such acts of the state Législatures as do not transcend tlieir powers, but, 
though enacted in the exécution of aclinowledged state powers, interfère 
with, or are contrary to, the laws of Congress, made in pursuanee of the 
Constitution, or some treaty made under the authority of the TJnited States 
In every such case, the act of Congress, or the treaty, is suprême ; and the 
law of the state, though enacted in the exorcise of powers not controverted, 
must yield to it." 

The doctrine hère announced has been consistently adhered to. Mr. 
Justice Harlan, in Northern Securities Co. v. United States, 193 U. S. 
197, 347, 348, 24 Sup. Ct. 436, 461 (48 h. Ed. 679) said that this was— 

"vital to the United States as well as to the states, that a state enactment, 
even if passed in the exercise of its ael^nowledged powers, must yield, in 
case of conflict, to the supremacy of the C'onstitution of the United States 
and the acts of Congress enacted in pursuanee of its provisions. This re- 
sults, the court bas said, as well froni the nature of the government as from 
the words of the Constitution." 

If section 2 of the amendment had not been ordained, Congress 
would still hâve had ample power to enf orce the prohibition decreed by 
section 1 thereof by appropriate législation enacted under article 1, 
§ 8, last clause of the Constitution of the United States, which reads 
as f ollows : 

"To make ail laws which shall be necessary and proper for carrying Into 
exécution the foregoing powers, and ail other powers vested by this Consti- 
tution in the government of the United States, or in any department or ofiicer 
thereof." 

But without section 2 of the Eighteenth Amendment, the states 
would hâve had no power to enforce the prohibition. This disability 
was removed by including the states with Congress in that section. 
However, the use of the word "concurrent" gave the States no power 
to engage in a législative conflict with Congress. The states possess 
power granted by this amendment, as they possess ail other concur- 
rent powers — dominant, when they alone exercise it; subordinate, 
when it is exercised by Congress. 
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The prohibitory section of the Eighteenth Amendment is of na- 
tional scope and opération, and its efficacy dépends upon its being 
nationally enforced. Its enforcement section was nationally envisaged, 
as was the need of the co-operation of the several states to secure g'^n- 
eral observance. To carry out such a concept, Congress alone of ail 
the législative bodies must take the lead, and its leadership, when as- 
sumed, dominâtes. 

The administrative machinery of the several states is well adapted 
for immédiate and efficient use, and the co-operation by the states with 
Congress would be of great value to the fédéral authorities, who, un- 
der the National Prohibition Act, are required initially to carry out its 
provisions. But, as noted, there is no constitutional constraint upon 
a State so to co-operate. It may choose so to do or not. If it fails 
to act at ail, the enforcement of such statute within its borders falls 
exclusively upon the executive departments of the United States gov- 
ernment. If the state enacts législation, whether under the Eighteenth 
Amendment or in pursuance of its police power, and it authorizes or 
permits the doing of anything already forbidden by the acts of Con- 
gress (as the state of New Jersey has done since the filing of this bill) 
such authorization or permission, for the reasons given, will be 
rendered unlawful ab initio by such contrary détermination of Con- 
gress, and -wiW afïord no protection to any who may violate the con- 
gressional statute. 

[8] Second. Because its définition of intoxicating liquor is wholly 
without basis in fact, and therefore arbitrary and oppressive and un- 
constitutional. 

In section 1 of title 2 of the "National Prohibition Act" Congress 
has defined what is intoxicating liquor, within the meaning of that 
act. The section, so far as it relates to such définition, is as f oUows : 

"Section 1. When used In title II and title III of this act (1) the word 
'Liquor' or the phrase 'Intoxicating liquor' shall be construed to Include al- 
cohol, bi'andy, whisky, rum, gin, béer, aie, porter, and wlne, and in addition 
thereto any spirituous, vinous, malt, or ferniented liquor, liquids, and com- 
pounds, whether medieated, proprietary, patented, or not, and by whatever 
name called, contalnlng one-half of 1 per centum or more of alcohol by vol- 
ume which are fit for use for beverage purposes: Provlded, that the fore- 
going définition shall not extend to dealcoholized wine nor to any beverage or 
liquid produced by the process by which béer, aie, porter or wlne is produced, 
if it contains less than one-half of 1 per centum of alcohol by volume, and 
is made as preseribed In section S7 of this title, and is otherwise denominated 
than as béer, aie, or porter, and Is contained and sold In, or from, such sealed 
and labeled bottles, casks, or containers as the commlssloner may by régu- 
lation preseribe." 

The plaintiflf not only assails the gênerai définition, which makes a 
liquor containing one-half of 1 per centum or more of alcohol by 
volume intoxicating, but also the more restricted définition which 
also makes béer, aie, or porter containing "less than one-half of 1 per 
centum of alcohol by volume" intoxicating, unless they are otherwise 
denominated than such beverages, and are contained and sold in con- 
tainers sealed and labeled in accordance with the régulations preserib- 
ed by the Commissioner of Internai Revenue. But the plaintiff's bill 
is not framed to question this additional and more restricted définition. 
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The bîll allées that the plaintif? has on hand large quantities of 
"nonintoxicating war béer," concededly containing more than one- 
half of 1 per centum of alcohol (paragraph VII), and that for it to 
discontinue the manufacture and sale of that kind of béer, to comply 
with the provisions of the "National Prohibition Act," would be de- 
structive of its business and property (paragraph XIV). The bill no- 
vv'here allèges that the plaintifï has on hand, or intends to manufac- 
ture and sell béer, aie, or porter containing less than one-half of 1 per 
centum of alcohol. On the contrary, it allèges that béer containing 
less than that percentage "cannot be successfully or profitably sub- 
stituted by it in its business for the war béer it has heretofore manu- 
factured and sold." Paragraph XV. 

In paragraph V, devoted to stating the percentage of alcohol con- 
tained in the plaintiff's products since the passage of the act of Con- 
gress of August 10, 1917 (the Lever Act), there is a parenthetical 
statement that since October 28, 1919, plaintifï has manufactured and 
sold some malt liquors containing less than one-half of 1 per cent, 
of alcohol by volume. But nowhere is there an allégation that plaintifï 
has any such liquor on hand which it desires to sell in containers 
labeled otherwise than the act provides, or that it desires to résume the 
manufacture or sale of any such liquors. 

The gravamen of the complainl is that the congressional définition 
that malt liquors containing one-half of 1 per cent, of alcohol by 
volume, which are fit for use for beverage purposes, are intoxicating, 
is illégal, and that the défendants intend to prevent plaintifif from 
manufacturing and selling liquor containing that percentage of al- 
cohol and its so-called war béer, which hâve a greater alcoholic con- 
tent, but not exceeding 3.4 per cent, in volume. The judicial inquiry 
hère is therefore limited to whether Congress has the power under the 
Eighteenth Amendment to détermine that malt liquors containing but 
one-half of 1 per cent, of alcohol, and fît for beverages purposes are 
intoxicating. 

Plaintifï does not contend that Congress may not enact a définition. 
It undoubtedly has the power, within limitations, to détermine facts. 
See Jacobson v. Massachusetts, 197 U. S. U, 25 Sup. Ct. 358, 49 L. 
Ed. 643, 3 Ann. Cas. 765. However, the détermination must not be 
arbitrary. Is the définition of intoxicating liquors as "containing 
one-half of 1 per centum or more of alcohol by volume which are fit 
for use for beverage purposes," without basis in fact, and, therefore, 
arbitary and void? It is the présence of alcohol that makes liquor in- 
toxicating. Experts difïer in their beliefs and opinions as to what 
quantity of alcohol will or will not produce intoxication. The effect 
of the same quantity upon difïerent persons varies, depending upon a 
number of conditions, and defying exact définition. 

A failure to define legislatively what was intoxicating liquor would 
of necessity refer that question to judicial décision. This would in- 
evitably resuit in a serions lack of uniformity of décision as to what 
constitutes intoxicating liquor. As persons are afïected difïerently 
by liquor containing the same percentage of alcohol, and as in the 
absence of a fixed standard the efïect upon the individual would most 
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frequently control the décision, we would hâve conflicting décisions as 
to liquor drawn or poured from the same container at the same time. 
Such results would conduce neither to a proper enforcement of the 
Prohibition Amendaient nor to a due respect for the administration 
of laws generally. Therefore, when Congress concluded, as it had 
a constitutional right to do, that a définition was necessary for a 
proper enforcement of the Prohibition Araendment, it, in determining 
what should be the standard, engaged in a work that necessarily in- 
volved discrétion, the bounds of which were only that it should be 
reasonably exercised. If, in its exercise of such discrétion, it de- 
termined that the proper enforcement of such prohibition required 
that a percentage be adopted that would certainly prevent intoxicat- 
ing liquors being made and bartered, and the adopted basis or per- 
centage has a reasonably appréciable relation to the subject-matter 
of the prohibition, it cannot be judicially condemned as arbitrary. 
This seems to be the rationale of both the prevailing and dissenting 
opinions in Ruppert v. Caflfey et al. (decided Jan. 5, 1920) 251 U. 

S. 264, 40 Sup. Ct. 141, 64 I.. Ed. . 

In that case the définition of intoxicating liquor for the purpose of 
title 1 of this same enactment — National Prohibition Act — was under 
attack. The décision there reached is controUing hère. Title 1 of the 
act had for its purpose the enforcement of war prohibition, and de- 
fined the words "béer, wine, or other intoxicating malt or vinous liq- 
uors," as contained in the War Prohibition Act, "to mean any such 
beverages which contains one-half of 1 per centum or more of alcohol 
by volume." At the time of the passage of the National Prohibition 
Act, the Eighteenth Amendment had not become a part of the Con- 
stitution, and therefore was lacking as an express authorization to en- 
force the définition contained in that title. However, the power of 
Congress to define what is intoxicating liquor for the purpose of en- 
forcing the War Prohibition Act, as well as the particular définition 
there drawn into question, was upheld as within the war powers of 
Congress. In the prevailing opinion, Mr. Justice Brandeis, in support 
of such proposition, said: 

"If the war power of Congress to efCectively prolilblt the manufacture and 
sale of intoxicating liquors in order to promote the nation's effielency in men, 
munitions, and supplies is as full and complète as the police power of the 
States to effectively entorce sueh prohibition in order to promote the health, 
safety, and morals of the community, it is clear that this provision of the 
Volstead Act is valid, and ha.s rendered immaterial the question whether plain- 
tiff's béer is intoxicating. For the législation and décisions of the hlghest 
courts of nearly ail of the states establish that it is deetned impossible to 
(,'fflectlvely enforce elther prohibitory laws or other laws merely regulating 
the manufacture and sale of intoxicating liquors, if liublUtj^ or inclusion with- 
in the law is made to dépend upon the issuable fact whether or not a particu- 
lar liquor made or sold as a beverage is intoxicating. * * • A test often 
used to détermine whether a beverage is to be deemed intoxicating, within 
the meaning of the liquor law, is wliether it contains one-half of 1 per cent, of 
alcohol by volume. * * • The décisions of the courts, as well as the ac- 
tion of the Législatures, rnake it clear — or, at least, furnish ground upon 
which Congress reasonably might conelude — that a rigid classification of 
beverages Is an essential of either effective régulation or effective prohibition 
of intoxicating liquors." 
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This décision was by a bare majority, but tbe minority opinion 
based its dissent, not upon the lack of power in Congress to give to the 
Word "intoxicating" a législative meaning which would be conclusive 
in litigation, but that, as the Eighteenth Amendment had not become 
effective, Congress had "no gênerai power to prohibit the manufacture 
and sale of liquors," and that there is no appreciably reasonable rela- 
tionship between the challenged enactment and the war power which 
was the only constitutional power that could then be invoked for such 
définition. 

The identical définition sustained in that case was employed by 
Congress in title 2 of the same act, which contains the provisions for 
the enforcement of the constitutional prohibition then soon to go in- 
to effect. If, as held in the cited case, the war power of Congress is 
sufficient to sustain its définition of what is intoxicating liquor, where 
the purpose was the enforcement of législation prohibiting the sale of 
intoxicating liquors for beverage purposes until the termination of the 
war — at most a temporary period — it follows beyond peradventure 
that Congress possesses the same power of définition in enacting légis- 
lation directed to the enforcement of the constitutional mandate pro- 
hibiting permanently the traffic in the same commodity. The définition 
is not arbitrary, but, on the contrary, bas a rational basis for its sup- 
port. Indeed, keeping in mind the purpose of Congress to enforce the 
Prohibition Amendment, it is very appropriate législation. 

[8] Third. Because it takes ivithoiit compensation and destroys 
plaintiff's noninto.vicating beveragcs withont due process of law, m 
violation of the ûfth article of amendment to the Constitution. 

The pertinent part of this amendment is : 

"Nor shall prlvate property be tal^en for public use witliout just compen- 
sation." 

The allégations of the bill on which this attack is based in substance 
are that the plaintiff, on the date of the passage of the "National Pro- 
hibition Act," had and still lias on hand a large quantity of valuable 
non-intoxicating war béer theretofore lawfully produced ; that the 
act allows no reasonable period for its sale or disposition (paragraph 
VII) ; that plaintifl^ cannot couvert said war béer into béer containing 
less than one-half of 1 per cent, of alcohol without destroying a large 
part of the value of said product (paragraph XV) ; and to enforce 
against the plaintiff the provisions of title 2 of the act, and thereby 
prevent it from manufacturing and selling war béer, "its valuable 
business and good will would be destroyed, ail profit therefrom would 
be rendered impossible, the value of its property as a going concem 
would be destroyed and dissipated, * * * its intricate and costly 
plant and physical assets would be at once depreciated to its junk 
or salvage value only," to its "great and irréparable injury and dam- 
age" (paragraph XIV). 

The alleged destruction of plaintiff's business and good will, and the 
dépréciation in value of its physical property, are not a taking of 
property for public use, within the meaning of the fifth article of 
amendment. This is no longer an open question. In Ruppert v. 
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Caiïey et al., supra, this same question was necessarily passed upon, 
and wa* decided against the contention that is now made hère. There 
it was held compétent for Congress, in the exercise of its war pow- 
ers, if, in its opinion, an immédiate cessation of the traffic in like 
Uquors was necessary, to order its discontinuance. In this connection 
the Suprême Court, speaking by Mr. Justice Brandeis, said : 

"Hardship resultiug froiii makiiig an act take effect upon Its pas.sage Is 
a fréquent incident of pernùssible législation; but whether it shall be im- 
posed rests whoUy in tlie discrétion of the law-making body. Tliat tlie pro- 
hibition of the manufacture of nonintoxicating béer, if permissibie at ail, 
may be made to take effect iuimediately, follows necessarily froin the ]irin- 
ciple acted upon in Mugler v. Kansas, 123 U. S. 623, 669, 8 Sup. Ot. 273, 31 
L. Ed. 205, since the incidents attending the exercise by Congress of the war 
power to prohibit the liquor traffic are the same as those that attend the 
States' prohibition under the police power. In the Mugler Case, also, the 
breweries were erected at a time wlien the state did not forbid the manufacture 
of malt liquors ; and there it was . alleged that the prohibition, which became 
effective almost immediately, would reduce the value of one of the breweries 
by three-fourths and would render the other of little value. Hère, as there, 
the loss resulting to the plaintifC from Inability to use the property for brew- 
ery purposes is an incident ot the peculiar nature of the property, and of the 
war need, which, we must assume, demanded that the discontinuance of use l)e 
immédiate. Plalntiff cannot complain beeause a discontinuance later would 
bave caused hlm a smaller loss. This, Indeed, appears to be conceded so far 
as concerns the brewery and appurtenances, The objection on the ground 
that the prohibition takes effect immediately is conflned to the prohibition 
of the sale of the béer on hand at the time of the passage of the act. Rut as 
to that also we cannot say that the action of Congress was unreasonable or 
arbitrary." 

What Congress has the power to do, in exercising an implied pow- 
er, it assuredly may do in the carrying out of an express power. The 
alleged loss to plaintiff, which it is said will necessarily resuit from 
an enforcement of the "National Prohibition Act," is incidental to 
the exercise by Congress of a constitutional power, and it alone déter- 
mines whether compensation shall be made for such loss. 

In view of thèse conclusions, the plaintiff's motion for a preliminary 
injunction is denied, and the défendants' motion to dismiss the bill is 
granted. 
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UNITED STATES v. SPOKANE DRY GOODS CO. SAME v. HILL BROS. 
SHOE CO. SAME v. CULBERTSON-G ROTE-RAN KIN CO. 

(District Court, E. D. Wasliir.gton, N. D. Mardi 13, 1920.) 

Nos. ?.?>Gi-n:',m. 

1. War ©=4— Indictment for exacting unreasonable profit sufficient, though date 

of acquisition of goods not stated. 

An indictinent t-liarping tliat a doîiler violatpd tlie Food Control and 
Di.sfrict of Colunibia Kents A(>t liy cliarsins; .f45 for a womaii's cloak, 
tlie cost price of whicli was .$21.98, Is sufticiently deflnite, witliont aver- 
rinjï wlien the dealer purchased tlie garment, wlierp it was apeciflcally 
alk'sed tiiat the spUing price was unreasonable, unfair, and excessive. 

2. Constitutional iaw ©=^45 — District Court sliould not deciare Food Control and 

District of Columbia Rents Act invalid, as exceeding war powers. 

In view of the necessarily far-reacliing effects sucli a décision would 
hâve, the District Court shouhl not déclare the Food Control and District 
of Columbia Rents Act invalid, as exceoding tlic war powers of Congress, 
on the theory that the war power of tlie fédéral government under the 
Fifth Ainendment is only comniensurare with the police power of the 
States under the Fourteenth Amenduient. 

3. Criminal iaw €=^3 13— Act mailing exaction of unreasonabie profits in necessa- 

ries an offense heid valid. 

The Food Control and District of Colunibia Rents Act, enaeted by Con- 
gress under its war powers, which denounced the demanding of exorbi- 
tant profits by dealers in nocessarîes, is not, in vlew of the décisions of 
tlie fpderal Suprême Court to the effect that the Anti-Trust Acts are di- 
rected against au unrpasoiiable monopoly, invalid on the theory that the 
offense was not suHiciently deliiied. 

The Spokane Dry Goods Company, the Hill Bros. Shoe Company, 
and the Culbertson-Grote-Rankin Company, each a corporation, were 
separately indicted for violation of tlie Food Control and the District 
of Columbia Rents Act of October 22, 1919. On demurrers to the 
indictment. Demurrers overruled. 

Francis A. Garrecht, U. S. Atty., and Charles H. Leavy, Asst. U. S. 
Atty., both of Spokane, Wash. 

Danson, Williams & Danson, of Spokane, Wash., for défendant 
Spokane Dry Goods Co. 

Graves, Kizer & Graves, of Spokane, Wash., for défendant Hill 
Bros. Shoe Co. 

Wakefield & Witherspoon and Turner, Nuzum & Nuzum, ail of Spo- 
kane, Wash., for défendant Culbertson-Grote-Rankin Co. 

RUDKIN, District Judge. The indictments in thèse cases were re- 
turned under the act of Congress of October 22, 1919, known as the 
"Food Control and the District of Columbia Rents Act." 41 Stat. 297, 
c. 80. The first section recites : 

"That by reason of the existence of a state of war, it is esseiitial to the 
national security and défense, for tli(> successful prosecution of the war and 
for the support and maintenance of tiic arniy and navy, to assure an adéquate 
sijpply aud équitable distribution, and to facilitate the moveinent of foods, 
feeds, weariug apparel, containers primariiy designcd or Intended for contain- 
iiig foods, feeds, or fertilizers, fuel, including fuel oil and natural gas, and fer- 

^z^DFor other cases see same topic & KEY-NUMBER in ail Key-Numbered Digests & Indexes 
204 F.— 14 
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tilizer and fertiliser ingrédients, tools, utensils, iiiiplements, machinery, and 
equipment required for the actual production of foods, feeds, and fuel, here- 
after In this act called necessaries ; to prevent, locally or generally, scarclty, 
monopollzation, hoarding, Injurions spéculation, manipulation, and private 
Controls affoctlng such supply, distriliution, aud nioveinents ; and to establlsh 
and maintain gôvornmental oontrol of sucli necessarips during the war. For 
STich purposes tlie instrumentalities, nieans, metliods, powers, authoritles, 
duties, obligations, and proh\l)itions hereinafter set forth are created, estah- 
lislied, conferred, and prescribed. The Président is authorlzed to make such 
régulations and to issue sach orders as are essential effectively to carry out 
the provisions of tiiis act." 

By section 2 it is made unlavvful, among other things, for any person 
■"to make any unjust or unreasonable rate or charge in handling or 
dealing in or vvith any necessaries." 

The three indictments contain upwards of 200 counts, but so far as 
material to our présent inquiry ail counts are the same, and are open 
to the same objections, if any. The first count of the indictment in 
case No. 3364 charges that the défendant did — 

"knowingly, willfully and unlawfnlly make an unjust and unreasonable rate 
and charge in the handling and dealing in and wlth certain necessary articles 
■of weariug apparel, to wit, oue certain ladies' coat, which said ladies' coat had 
theretofore been procured by said défendant at a cost to défendant of the sum 
of twenty-one aud ss/j;,^ dollars (,^21.98), and which said ladies' coat, upon 
the date aforesaid, the said défendant did then and there sell and dispose 
of at a certain sale shovvn by defendant's 'The Cresceut' sale slip, to wit, 
name, E. C. Dalilhjelm, bearing No. 12.551 and No. 7, to a certain purchaser, a 
person to the grand jurors unknown, at the price aud for the sum of forty- 
five dollars ($45.00) ; said selllug price, rate and charge of forty-five dollars 
(!f!45.00) being then and there an unreasonable, unfair, and excessive price, 
the addition of twenty-three and 0-/100 dollars (.$23.02) to the sum of twenty- 
one and "8/100 dollars ($21.98), the cost to défendant of said ladies' coat, being 
an undue, exorbitant, immoderate, excessive, and monstrous profit, and the 
said sum and price of forty-tive dollars (.$45.00) so extorted, exacted and re- 
quired from said purchaser for said ladies' coat being an unfair, unjust and 
unreasonable rate and ehai'ge in the handling and dealing in and with said 
necessary article of weariug apparel." 

Demurrers hâve been interposed to the several counts of the indict- 
ments on the ground that they fail to state f acts sufïicient to constitute 
offenses against the United States. The objections to the indictments 
are twofold. First, because the act of Congress is invalid; and, sec- 
ond, because the indictments do not charge or allège when the goods 
were purchased or procured, or that the selling price was in itself un- 
reasonable or unjust. Again, the objections to the act are twofold. 
The first objection goes to the power of Congress to enact such législa- 
tion in any form, while the second is based on the ground that the lan- 
guage of the act defining the crime is too indefinite and uncertain. 

[1] 1. Taking up first the objection to the form of the indictments, 
it is contended that, inasmuch as the date of purchase is not alleged, 
the mère différence between the purchasing and selling price of an 
article does not necessarily disclose an unjust or unreasonable charge 
for handling the same, because the owner is entitled to the full benefit 
of the increase in the value of his merchandise accruing from natural 
causes between the date of purchase and the date of sale. This is per- 
haps true, but the indictments do not stop with the mère averment of 
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the différence between the purchasing and selling price. It is further 
charged that the selling price, rate, and charge was an unreasonable, 
unfair, and excessive price, and this latter averment, coupled with the 
avei'ment showing the différence between the purchasing and selling 
price, brings the case clearly within the prohibition of the statute. 

[2] 2. The importance of the first objection urged against the Food 
Control Act cannot be overestimated, as it challenges the power vested 
by the Constitution in the législative and executive branches of the 
government in time of war and public danger. If I understand their 
position correctly, the contention of counsel for the défendants amounts 
to this: The war power of the fédéral government under the Fifth 
Amendment to the Constitution is only commensurate with the police 
power of the states under the Fourteenth Amendment, and inasmuch 
as the states are powerless to regulate priées in cases such as those now 
before the court under the Fourteenth Amendment the fédéral gov- 
ernment is equally powerless to regulate such priées under the Fifth 
Amendment, even as a war measure. 

It must be conceded that there is great force in this argument, and 
that it finds support in many adjudications and déclarations of the 
Suprême Court. Thus, in Ex parte Milligan, 4 Wall. 2, 120 (18 L. 
Ed. 281), the court said : 

"Time has proven the discernment of our ancestors; for even thèse provi- 
sions, expressed In such plain English worcls, that It would seem the ingenui- 
ty of man could net évade them, are uow, after the lapse of more thau 
seventy years, sought to be avoided. Those great and gocd men foresaw that 
troublons times would arise, when rulers and people would become restive 
under restraint, and seek by shaj-p and décisive measures to accomplish 
ends deemed Just and proper ; and tlîat the prlnciples of constitutional liberty 
would be in péril, unless established by Irrepealable law. The history of the 
world had taught them that what was done in the past might be attempted 
in the future. The Constitution of the United States is a law for rulers and 
people, equally in war and in peace, and covers with the shield of its pro- 
tection ail classes of men, at ail times, and under ail circumstances. No doc- 
trine, involving more pemiclous conséquences, was ever invented by the 
wit of man than that any of its provisions can be suspended during any of 
the great exigencies of government. Such a doctrine leads directly to anarchy 
or despotism, but the theory of necessity on which it is based Is false ; ror 
the government, within the Constitution, has ail the powers granted ta it-, 
which are necessary to préserve its existence; as has been happily proved by 
the resuit of the great effort to throw off its just authority." 

And in the very récent case of Hamilton v. Kentucky Distilleries & 

Warehouse Co., 251 U. S. 146, 40 Sup. Ct. 106, 64 L. Ed. , decided 

December 15, 1919, the court said: 

"The war power of the United States, like its other powers and llke the 
police power of the states, is subject to applicable constitutional limitations ; 
• • * but the Fifth Ainendment imposes in this respect no greater limi- 
tation upon the national power than does the Fourteenth Amendment upon 
Btate power." 

Again, the court said: 

"If the nature and conditions of a restriction upon the use or disposition of 
property is such that a state could, under the police power, impose it consist- 
ently with the Fourteenth Amendment wlthout making compensation, then 
the United States may for a permitted purpose impose a like restriction eon- 
sistently with the Fitth Amendment wlthout making compensation; for pro- 
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hibition ot tlie liquor traffic is conceded to be an appropriate means of In- 
creasing our war efRciency." 

If the war power of Congress and the Président is to be thus limited 
and restricted, it will be difficult, if net impossible, to sustain much of 
the war-time législation of Congress. The acts and régulations fixing 
the price of coal, of sugar, of wheat and its prodncts, the act taking 
over control of the railroads, and perhaps niimerous other acts and 
régulations of that period, cannot be justifïed as mère peace time 
police régulations. It vvas suggested on the argument that the act 
taking over the railroads finds justification in the commerce clause, 
but this is more than questionable. Doubtless the government might 
operate the railroads temporarily in some great emergency in time of 
peace; but the power would pass with the emergency, and an act 
taking them over for an indefinite period, and fixing arbitrarily the 
compensation of the owners, finds no justification in the Constitution. 
Of course it will be said, in response to ail this, that the unauthorized 
exercise of power in one case or in many cases cannot justify the 
passage of tlie présent act, if violative of the Constitution, and this is 
no doubt true; but a décision of such far-reaching conséquences, in- 
volving, as it does or may, the very life and foundation of the govern- 
ment, should come from the court of last resort, and not from this or 
any other inferior court. 

I hâve thus far assumed that the act cannot be justified as a mère 
State police régulation, and this is perhaps true. In discussing the 
right or power of the government to control priées in cases such as 
those now under considération, Tiedeman, in his work on Police Power, 
says : 

"It is part of the iiatural and civil liberty to forni business relations, free 
from the dictation of the state, that a like freedom should be seeured and 
onjoyed in determiniiig the conditions and tenns of the contract which con- 
stitutes the basis of the business relation or transaction. It is, therefore, the 
gênerai rule, that a nian is free to ask for his wares or his services whatever 
price he is able to get and others are willing to pay ; and no one can compel 
him to take less, although the j)rice may be so exorbitant as to becoine ex- 
tortionate. No one bas a natural right to the enjoyment of another's prop- 
erty or services upon the paymeut of a reasonable compensation ; for we hâve 
already recognized the right of one man to refuse to hâve deallngs witii 
another on any terms, whatever may be the motive for his refusai. But there 
are excejitions to the rule which can be justified on constitutional grouuds." 
1 Tiedeman, State and Fédéral Control of Persons and Proi^erty, § 96. 

The exceptions ref erred to are thus classified by Judge Cooley : 

"1. Where the business is one, the following of which is not a matter of 
right, but is permitted by the state as a matter of privilège or franchise. 
Under this head may be classed the business of setting up lotteries, of giving 
shows, and of keeping billiard tables for hire, of selling intoxicating drinks, 
and of keeping a ferry or toll bridge. 

"2. When the state on public grcunds reudcrs to the business spécial assist- 
ance by taxation, or under the emiiieut domain, as is done in the case of 
railroads. 

"3. When for the accommodation of the business spécial privilèges are 
given in the public streets, or exceptional use allowed of public property or 
public easements, as in the case of hackmen, draymen, etc. 

"4. When exclusive privilèges are grauted in considération of some spécial 
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i<!turn to the pii1)li(: and in ordcr to secure soraething to the public not 
otberwise attainal)le." 

Cooley's l'rineiplcs of Constitution, p. 234. 

It bas generally been supposée! that thèse exceptions are somewhat 
enlarged upon by the décision in Munn v. Ilhnois, 94 U. S. 113, 24 L. 
Ed. "77 , and kindred cases. Thus, in discussing the effect of the déci- 
sion in that case, Mr. Justice Field in a dissenting opinion said: 

"Tlie public is intcro.stiul in the manufacture of cotton, woolen and silken 
fabrics, in tlio construction of macbiucry, in tbe printing and pul)lication of 
books and poriodicals, aud in the making of utcnsils of every variety, useful 
and ornamental; indeed, there is hardly an iMitcrprise or business engagin^ 
the attention and labor of any consideral>le portion of the conuiuuiity, in 
which the pul)lic bas not an intcrest in tlio seusc; in which that tenn is used by 
tbe court in its o])iiiion ; and the doctrine which allows tbe Législature to 
interfère with and regulate the charges which the O'wners of property thus 
employed sliall make for its use, that is, the rates at whicb ail tliese différent 
kinds of Inisiness sball be c<iri'ied on, bas never before becn asserted, so far 
as I am aware, by any judicial tribunal in the United States." 

But without further discussing the rule or the exceptions, for rea- 
sons already stated, 1 am of opinion that the act should not be declared 
unconstitutional by this court. 

[3] 3. This brings us to the hast objection urgcd against the indict- 
ments, namely, that the act is void for uncertainty. This view is no 
doubt sustained by many adjudicated cases not readily distinguishable 
froni the cases at l)ar. Thus, in Andrew Jacl<son, Ex parte, 45 Ark. 
158, an act making it a misdemcanor to "commit any act injurions to 
the public health or public niorals, or the perversion or obstruction of 
public justice, or the due administration of the laws," was declared 
void for uncertainty ; the court saying : 

"We eannot conçoive how a crime can, on any sound i)rinciple, be defi]ied in 
so vague a fasbion. (^riminality depen<is, under it, upon tlie moral idiosyncra- 
sies of tbe indivicJuals wbo compose tbe court and .lury. Tbe standard of 
crime woutd he ever varyiug, and the courts would constantly 1)e ajjpealed 
to as the instruments of moral reform, changing with ail lluctuations of moral 
.sentiment. The law is simply nuU. The Constitution, wliich forbids ex 
post facto laws, couUl not toh^rate a law wliich would niake an act a crime, 
or not, according to the moral sentiment wdiicii ndglit happen to prevail with 
the judge and jury ufter the act Uad becii connnitted." 

So in C, B. & Q. R. R. Co. v. People, 77 111. 444, an act providing 
that if any railroad company in the state shall charge, collect, deinand, 
or receive more than a fair and reasonable rate or toll or compensation 
for the transportation of passengers or freight, the same shall be guilty 
of extortion, was adjudged void for the like reason. A similar ruling 
M-as made in Louisville & N. R. Co. v. Commonwealth, 99 Ky. 132, 35 
S. W. 129, 2,2, L. R. A. 209, 59 Am. St. Rep. 457. 

In Matthews v. Murphy (Ky.) 63 S. W. 785, 54 I,. R. A. 415, an act 
providing that the state board of health might refuse to issue a certifi- 
cate to practice medicine to any individual guilty of grossly unpro- 
fessional conduct of a character likely to deceive or defraud the pub- 
lic, and might after due notice and hearing revoke the certificate for 
like cause, was declared void for uncertainty In Hewitt v. State 
Board of Médical Examiners of the State, 148 Cal. 590, 84 Pac. 39, 3 
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L. R. A. (N. S.) 896, 113 Am. St. Rep. 315, 7 Ann. Cas 750, a similar 
ruling was made by the Suprême Court of California. 

In Cook V. State, 26 Ind. App. 278, 59 N. E. 489, an act providing 
that it shall be unlawful for any person to haul ovcr any turnpikes or 
grave! roads at any time when the same are thawing through, or are 
by reason of wet weather in condition to be eut up and injured by 
heavy hauling, a load on a narrow-tired wagon of more than 2,000 
pounds, or on a broad-tired wagon of more than 2,500 pounds, was 
declared void for the same reason. 

In Louisville & N. R. Co. v. Railroad Commission of Tennessee 
(C. C.) 19 Fed. 679, 691, an act forbidding the taking of unjust and 
unreasonable compensation and the making of unjust and unreason- 
able discriminations was declared void. A similar ruhng was made in 
Tozer V. United States (C. C.) 52 Fed. 917. 

In United States v. Capital Traction Ce, 34 App. D. C. 592, 19 Ann. 
Cas. 68, it was held that an act making it an offense for a street rail- 
way Company to fail to provide a sufificient number of cars to accom- 
modate ail persons desirous of using the cars, without crowding the 
cars, but without deiining the term "crowding," was too indefinite and 
uncertain to be enforced, and was void under the Sixth Amendment of 
the Constitution of the United States. There are other cases of the 
same gênerai import. State v. West S'ide St. Ry. Co., 146 Mo. 155, 
47 S. W. 959; State v. International & G. N. Ry. Co. (Tex. Civ. App.) 
165 S. W. 892. 

No doubt, as declared by the Suprême Court of the United States 
in United States v. Brewer, 139 U. S. 278, 288, 11 Sup. Ct. 538, 541 (35 
Iv. Ed. 190) : 

"Laws which create crime ought to be so expressed tlmt ail meri subject to 
tlieir penaltles inay know what acts it is their duty to avoid," and "before a 
man can be punished, bis case must be plainly and unraistakably witliin tbe 
statute." 

This rule is simple enough, but its application is often fraught with 
diffîcultv. Thus, it was generally supposed that the décisions of the 
Suprême Court in the Standard Oil Case, 221 U. S. 1, 31 Sup. Ct. 502, 
55 E. Ed. 619, 34 E. R. A. (N. S.) 834, Ann. Cas. 1912D, 734, and the 
Tobacco Case, 221 U. S. 106, 31 Sup. Ct. 632, 55 L. Ed. 663, adopting 
the rule of reason, rendered the Anti-Trust Act (Comp. St. §§ 8820- 
8823, 8827-8830) invalid, at least as a criminal statute. Indeed, such 
seems to hâve been the view of the Senate Judiciary Committee, as 
appears from a dissenting opinion of Mr. Justice Harlan in 221 U. S. 
97, 31 Sup. Ct. 530, 55 L. Ed. 619, 34 L. R. A. (N. S.) 834, Ann. 
Cas. 1912D, 734, from which we quote: 

"The Anti-Trust Act makes It a criminal offense to vlolate the law, ana 
provides a punishment both by fine and iinprisonment. To inject into the 
act the question of whether an agreement or combination is reasonable or 
unreasonahle would render tlie act as a criminal or pénal statute indefinite 
and uncertain, and hence, to that extent, utterly nugatory and void, and 
vyould practlcally amount to a repeal of that part of the act. * • » And 
while the same technical objection does not apply to civil prosecutions, the 
injection of the rule of reasonableness or unreasonableness would lead to the 
greatest variableness and uncertainty in, the enforcement of the law. The 
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défense of reaftonable re.ttrnint iconli le maée in evcrjj case and there would 
he as many différent rvlcs of reasnvahlenrss as cases, courts and juries. 
What ono court or jury misht deem luireasoiiiible sinolher court or ,1nry 
might deem reiisoiiiiWe. A court or jury in Ohio niiglit find a glven agreement 
or combinatioii reasonable, while a court and jury in Wisconsiii miglit find 
the same agreenient and conibination unroasonal)le. In the case of People v. 
Sheldon, 139 N. Y. 264 [34 î^. E. 785, 2." h. R. A. 221, 36 Am. St. Rep. 0901, 
Cliief Justice Andrews remarlvs: 'If agreements and combinations to prevent 
compétition in priées are or may be hurtful to trade, tlie onh/ sure remedy is 
to prohil/it ail agreements of that charaeter. If tbe validity of such an agree- 
ment was marte to dépend upon actual proof of i/ublic préjudice or injury, it 
would be very dllRcult in any case to establish the invalidity, although tbe 
moral évidence might be very (■onvincing.' * * * To amend the Anti- 
Trust Act, as suggested by this bill, would be to entirely eniasculate it, anrt 
for ail practlcal purposes render it nugatory as a remédiai statute. Criminai 
prosecntions \'\ou!d net lie and civil remédies would labor under the greatest 
doubt and uncertainty. The act as it exists is clear, comprehensive, certain 
and hlghly remédiai. It practically covers the field of fédéral .iurisdietion, and 
is in every respect a mortel law. To destroy or undermine it at the présent 
.luucture, when combinations are on the inerease, and appear to be as oblivious 
as ever of the rights of the public, would be a calamity." 

Yet it may safely be said that thèse views hâve not been shared by 
the Suprême Court. Thus, in the majority opinion in the Standard 
Oil Case, 221 U. S. 63, 31 Sup. Ct. 517, 55 L. Ed. 619, 34 L. R. A. (N. 
S.) 834, Ann. Cas. 1912D, 734, the Chief Justice said : 

"The merely generic enumeration which the statute niakes of the acts to 
which it refers and the absence of any définition of restraint of trade as usert 
in the statute leaves room for Imt oue conclusion, which is, that it was ex- 
pressly designed not to unduly lirait the ai>plication of the act by précise 
définition, but while clearly llxing a standard, that is, by deliuing the ultermr 
boundaries which could not be tvansgressed with impunity, to leave it to be 
determined by the light of reason, guided by the principles of law and the 
duty to apply and enforce the public policy emhodied in tbe statute, in 
every given case whether any particular act or contract was within the con- 
templation of the statute." 

And again: 

"So far as the arguments proceed upon the conception that in view of the 
generality of the statute it is not susceptible of being euforced Ijy the courrs 
becanse it cannot be caiaied eut without a judicial exertion of législative 
Power, they are clearly ansound. The statute certainly generically enumerates 
the charaeter of acts which it prohibits and the wrong which it w-as intcnded 
to prevent. The propositions therefore but iasist that, consisteutly with the 
fundamental principles of due process of law, it never ean be left to the ju- 
diciary to décide whether in a given case particular acts come within a geneno 
statutory provision. But to reduce the propositions, however, to this their 
final meaniug makes it clear that in substance they deny the existence of 
essential législative authority and challenge the right of the judiciary to 
perform duties \^hich that department of the government has exerted from 
the beginning. This is so clear as to require no élaboration. Yet, let us demon- 
strate that which neerts no démonstration, by a few obvious exaraples. Take 
for instance the fanuliar cases where the judiciary is callod upon to détermine 
whether a particular act or acts are within a given prohibition, depending 
upon wrongful intent." 

In Waters-Pierce Oil Co. v. Texas, 212 U. S. 86, 29 Sup. Ct. 220, 53 
L. Ed. 417, the Anti-Trust Law of Texas was upheld as against a 
charge that the act was too vague and indefinite. A similar ruling was 
made in Nash v. United States, 229 U. S. 373, 33 Sup. Ct. 780, 57 E. 
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Ed. 1232. In the latter case, in answer to a similar charge, the court 
said : 

"The objection to the criminal 0))ei'ution of the statiite is thou^ht to be 
wai-ranled by St.imhird Oil Co. v. United States, 221 U. S. 1 [:n Suj). Ct. 
502, 55 L. Ed. 619, ?A L. R. A. (N. S.) SM, Ann. Cas. 10120, T.'MI, and United 
States V. Amerl<-'an ïobaeco Co., 221 U. S. 106 131 Sup. Ct. Gr!2, 55 I,. lOd. 663]. 
Those cases uiay be talcen to hâve estalilislied that only siicli contracts and 
combinations are within the act as, by leasou of intent or tlie inlieivnt nature 
of the contempla ted acts, préjudice the public interests by unduly restrict ins 
compétition or unduly obstructing the course of trade. 221 U. S. 17!» |.'ll Kii]). 
Ct. 682, 55 L. Ed. 663]. And thereupon it Is said that the crime tbus define<l by 
the statute contains in its deiinition an élément of defjree as to wbieh esti- 
mâtes maj^ dilïer, with the resnlt that a nian mifîht tind himself in prison 
because his honest judgment did not anticipate that of a jury of Icss compé- 
tent men. The kindred proposition that "the crlminality of an act cannot 
dépend upon whether a jniy may thinic it reasonable or unreasonable. There 
must be some definitencss and cortainty,' is cited from the late Mr. Justice 
Brewer sitting lu the Circuit Court. Tozer v. United States (C. C.) 52 Fed. 
917, 919. 

"But apart from the conunon law as to restraint of trade thus taken up by 
the statute the law is full of instances where a man's fate dépends on his 
estlmatlng riglitly, that is, as the jury snbsequently estimâtes it, some matter 
of degree. If his judgment Is wrong, not only may lie incur a fine or. a short 
Imprisonment, as hère; lie may incur the penalty of death. 'An act causing 
death may be murder, manslau.çhter, or misadventure according to the de- 
gree of danger attending it' by comnion expérience in the circumstances known 
to the actor. 'The very nieaning of the fiction of Implied malice in such cases 
at common law was, that a man might hâve to answer with his llfe for consé- 
quences which he nelther intended nor foresaw.' Commouwealth v. Pierce, 138 
Mass. 165, 178 [.52 Am. Rep. 264] ; Coramonwealth v. Chance, 174 Mass. 245, 
252 [54 N. E. 551, 75 Am. St. Eep. 306]. 'The criterion in such cases is to 
examine whether common social duty would, under the circumstances, hâve 
suggested a more clrcumspeet couduct.' 1 East, P. O. 262. If a man shouid 
klU another by drlving an automobile furiously Into a crowd he might be 
convieted of murder however little he expected the resuit. See Reg. v. Des- 
mond, and otlier illustrations In Stephcn, Dig. Crim. Law, art. 223 (Ist Ed.) p. 
146. If he did no more than drive negligently through a street he might get, 
off with manslaughter or less. Reg. v. Swiudall, 2 C. & K. 230; Kex v. 
Burton, 1 Strange, 4SI. And in the last case he might be held although he 
himself thought that he was acting as a prudent man shouid. See The 
Germanie, 196 U. S. 5S9, 596 [25 Sup. Ct. 317, 49 L. Ed. 010]. But wlthout 
further argument, the case is very nearly disposed of by ^A'aters-Pierc•e Oil 
Co. V. Texas (No. 1), 212 U. S. 86, 109 [29 Sup. Ct. 220, .53 L. Ed. 417], where 
Mr. Justice Brewer's décision and other similar ones were cited in vain. 
We are of opinion that there is no constitutional difflcuity lu the way of 
enforcing the crimlnil part of the act." 

In International Harvester Co. v. Kentucky, 234 U. S. 216, 34 Sup. 
Ct. 853, 58 L. Ed. 1284, an opposite conclusion was reached, but the 
case was distinguished from the Nash Case in the follbvving language : 

"We regard tlils décision as consistent with Nash v. United States. 229 U. 
S. 373, 377 [.•« Sup. Ct. 780, 57 L. Ed. 1232], lu which it was held that a 
criminal law is not unconstitutloual merely because it throws upon men the 
risk of rightly estlmatlng a matter of degree — whac is an undue restraint of 
trade. That deals with the actual, not with an imaglnary condition other 
than the facts. It goes no further than to recognize tliat, as with négligence, 
between the two extrêmes of the obviously Illégal and the plalnly lawful there 
is a graduai approach and that the complexity of life makes it impossible to 
draw a line in advance wlthout an artificial simplification thut would De 
unjust." 



UNITED STATES V. SPOKANE DRY GOODS GO. 217 

(2(;4 F.) 

So in Sears, Roebuck & Co. v. Fédéral Trade Commission, 258 Fed. 
307, 169 C. C. A. 323, the court said: 

"Petitioner urges that the deelariition of SRction 5 must be lifild void for 
Indetiniteness uiiless the words 'imfîiir methods of coiupetition' be construed 
to ein'orace no more than acts vvhieh on Septoinhcr 26, ]014, when Consi'(>s.s 
KpoKn, wore identiflal)le as acts of unfair trade tlien condemned by tlie com- 
nion law as expressed in prier cases. But tlie phrase is no more indetinite 
tlian 'due process of Ijw.' The gênerai idea of tliat ])hrase as it appears in 
constitutions and statutes is quite well known ; but we hâve nevor encoun- 
teri^d wl'-at purported to he an all-einl)racin,c; schedule or found a spécifie 
définition that woiih] bar the continuing processcs of judicial inclusion and 
exclusion based upon accumnlating ex])erience. If the expression 'unfair 
methods of compétition' is too un certain for use, then nnder tlie same condeni- 
iiation would fail tlie iniunnerable statutes whicli predicate rights and pro- 
hibitions upon 'unscund mind,' 'undue influence,' 'unfaithfulness,' 'unfair use,' 
'unfit for cultivation,' 'unreasonablo rate,' 'unjust disei'liuinatioii,' and the 
lilie. This statute is remédiai, and orders to desist are civil; but even in 
crimlnal law convictions are upheld on statutory prohibitions of 'rebates or 
concessions' or of 'schemes to defraud,' without any schedule of acts or spé- 
cifie définition of forbidden conduct, tbus leaving the courts free to condemn 
new and ingenious ways tluit were unl^nown when tlie statutes were enacted. 
Why? Because the gênerai ideas of 'dishonesty' and 'fraud' are so well, wide- 
ly and unlformly undei-stood that the gênerai tenu 'rebates or concessions' 
aud 'schemes to defraud' are sufficieutly accurate measures of conduct." 

Furthermore the objection to submitting questions to juries for their 
final détermination grows less each vear. Arizona Employers' Lia- 
bility Cases, 250 U. S. 400, 39 Sup. Ct. 553, 63 L. Ed. 1058; Chicago, 
R. I. & Pac. Ry. Co. v. Cole, 251 U. S'. 54, 40 Sup. Ct. 68, 64 F. 
Ed. — . 

I will only add in conclusion that the situation confronting Congress 
was a difficult one at best. To fîx profits definitely and arbitrarily, 
without référence to place or circumstance, would prove unjust and 
oppressive in the extrême, for it is matter of common knowledge that 
what would be deemed a just and reasonable profit in one place or as 
to one commodity would be unjust and unreasonable in another place 
or as to a différent commodity. Congress was therefore compelled 
to choose between the course pursued and some other course equally 
difficult, and the wisdom of its choice cannot be made the subject of 
judicial inquiry. If gênerai conditions are correctly portrayed by the 
charges contained in thèse indictments, it will not be denied that there 
is a crying need for relief of some kind from some source. The 
aggregate cost price of the articles enumerated in the 76 counts of the 
indictment against the Spokane Dry Goods Company is $836.26, and 
the aggregate selling price $1,823.45, or an average profit of 118 per 
cent., based on the cost price. The aggregate cost price of the articles 
enumerated in the 66 counts against the Ffill Bros. Shoe Company is 
$273.52, and the aggregate selling price $650.50, or an average profit 
of 138 per cent., based on the cost price. The aggregate cost price of 
the articles embraced in the 70 counts of the indictment against the 
Culbertson-Grote-Rankin Company is $492.11, and the aggregate sell- 
ing price $1,139.81, or an average profit of 131 per cent., based on 
the cost price. That such prices or profits are extortionate no one will 
deny. Of course, if confined to the three stores in question, or to only 
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a few stores, the people hâve a remedy in their own hands by with- 
holding their patronage, and if they fail to make use of that remedy to 
the fullest extent they alone are to blâme. On the other hand, if thèse 
conditions are gênerai, and to continue indefinitely, the people are 
wiihout remedy, except through governmental action, and I hâve little 
doubt that ail the powers of government, both state and fédéral, will 
grapple with the evil, and that a remedy will be found well within con- 
stitutional limitations. It is to be hoped that such recourse will not be 
found necessary, as ail history shows that the course of législation, 
like the sum of human existence, is made up of extrêmes rather than 
of means, and if répressive measures are resorted to the day of sun- 
shine for the transgressors may be turned into days of gloom, if not de- 
spair. 

The case has been most ably presented, and if error results the 
court alone is responsible. It may be that Congress has transcended 
its constitutional powers, it may be that there is no cotinection between 
the selling priée of some small article of female attire and the prosecu- 
tion of a war, which has passed into history and is little more than a 
memory, and it may be that the act of Congress is void for uncertain- 
ty; but I am not prepared to so hold. 

The demurrers are accordingly overruled. 



UNITED STATES v. L. COHEN GROCER CO. 

: (District Court, E. D. Missouri, E. D. April 8, 1920.) 

No. 7283. 

Criminal law ©=3f3— Statute making it felony to make unreasonable charge in 
liandiing nece&saries held too indefinite^ 

Lever Act Aug. 10, 1917, § 4, as amendée] by Act Oct. 22, 1919, § 2, man- 
ing it felony to malfe unjust or unnecessary cliurge in liandiing or dealing 
in necessaries, thoiigh within the war power of Congress, does not define 
the offense with sufflcient certainty, and is void under Coust. Amend. 6, 
ontitling the accused to be informed of the nature and cause of accusa- 
tion. 

L,. Cohen Grocer Company was indicted for violating the Lever 
Food Control Act, as amended in 1919, and he demurs to the indict- 
ment. Demurrer sustained. 

Vance J. Higgs, Asst. Atty. Gen., for the United States. 
Chester H. Krum and L,ouis B. Sher, both of St. L,ouis, Mo., for 
défendant. 

FARIS, District Judge. The défendant, a corporation under the 
laws of the state of Missouri, stands indicted in this court in two 
counts under the amendment of October 22, 1919, of the Act of Au- 
gust 10, 1917. To this indictment, and to both of the counts thereof, 
défendant demurs, for that both the indictment, which follows the 
language of the amendment, supra, and the amendment itself, are 

©S3For other cases see same toplc & KEY-NUMBER in ail Key-Numbered Digests & Indexes 
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insufficient to inform it of the nature and cause of the accusation 
against it, and, therefore, that both such indictment and the amendment 
itself are violative of the Sixth Amendment to the Constitution of 
the United States. 

The language of the statute which attempts to create the crime 
charged against défendant, so far as that language is pertinent to the 
spécifie charge against this défendant, reads thus : 

"That it is licreby made unlavvful for any person wlllfully * * * to 
make any unjust or unreasonable rate or cliarge in liandling or dealing in 
* * * necessaries. * * * Any person violating any of tlie provisions 
of this section upon conviction thereof sliall be tineù. not excoeding flve 
(housand dollars and be iniprisoned for not more than two years or both." 
Section 2, c. 80, 41 Stat. 298. Amendment of Oct. 22, 1919, to the Lever Act. 

Following the language of the above statute, the indictment charges 
that défendant "did willfully and feloniously make an unjust and 
unreasonable rate and charge in handling and dealing in a certain 
necessary, to wit, sugar," and thereupon the indictment proceeds to 
aver the facts of the alleged sale of sugar, in that it sets forth the 
date of the purchase, the name of the purchaser to whom said sugar 
was sold by défendant, the amount of sugar sold, and the price charg- 
ed such purchaser therefor, and concludes by averring: 

"That said purchase price so demanded, cxacted, and collected for the said 
granulated sugar, by the said L. Colien Grocer Company from the said B. 
Hebigman, was and constituted an unjust and unreasonable rate and charge, 
as it, the said L. Cohen Grocer Company, then and there well knew." 

Shortly before this, in a trial in this court upon a similar indictment 
against this défendant, at the close of the case, and upon a demurrer 
ore tenus, bottomed upon the alleged insufïiciency of the évidence to 
convict, I took occasion in an oral charge to say to the jury this: 

"The act under which this prosecution is being had was approved on the 
22d day of October, 1919, more than 11 months after the siguing of the 
Armistice. It is, of course, fundamental, gentlemen, that the constitutional 
validity of tliis act dépends whoîTy upon wliellier, at tlie time it was passed 
and approved, a state of war e.xistcd between the United States of America 
and the Impérial German government. Clearly, in a time of peace, a statute 
like this could not stand under the Constitution of the United States for a 
single minute. 

"The fédéral Constitution is not a limitation upon the powers of Congress, 
but it is a grant of powers to Congress, and beyond the limits if that grant 
neither Congress nor any other co-ordinate brandi of the governmeut had a 
right to go. Congress bas no power to do anything, unless power to act, 
either expressly or impliedly, is conferred by the terms of the organic law it- 
self. 

"So, in times of peace, the power to pass a statute like this is to be deter- 
mined by the question whether the statute falls within the domain of Inter- 
state commerce, or within the domain of internai revenue. It must be within 
the domain of one or the other, or Congress bas no power to invade the 
state's rights and pass it. A'ery clearly, this statute is not a manifestation of 
the power of législation on matters of internai revenue. Just as clearly, in 
my opinion, or almost as clearly, at least, it is not a matter within the 
domain of Interstate commerce, This is so be-iiuse this act deals with the 
com]nodities that are atï'ectcd by it after Interstate commerce has wliolly 
ceased to deal with thèse cominodities ; after, in other words, Interstate com- 
merce lias acted and the commodity has corne to rest in the state — in this 
case, iii the state of Missouri. 
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"But, sTnce thp Suprême Court of tlie United SUitos in tlie liquor rase bas 
seemingly ruled fliat a légal state of war, or a l(>fîal fiction of war, exists and 
will continue to exist until the ratification ot tlie treaty of peace witli tho 
German republie, and until the proclamation of tliat fact liy tho l'resideut, al- 
tliougli the Impérial German government, with wlilcli th(> war was deelared, 
has ceased to be, I am, therefore, bound by tbis rulins. Coiiseiiuently, what- 
ever mental réservations I may hold personally, I take it that so fai' as that 
particular phase of the Constitution is concerned that the act in question is 
valid. 

"But a most serions question is met, after the eonstitutionality of the stat- 
ute is settled, upon the point of its invasion of states' rights, the point that 
I hâve just heen talking about. That question is whether the act is not roo 
vague, indeflnlte, and uncertain to be enforced by the courts, and whether by 
reason of such vagueness, indeflniteness, and uncertainty it does not, in effeet, 
delegate the législative power vv'liieh is vested in Congress alone to the courts 
and to the juries of tbis country, and also whether tbis act by Its existing 
terms fixes any definite or certain rule by which human conduet can be uni- 
formly governcd. In other words, the question arises — a serions question 
arises: Does it inform the accused of tlie nature and cause of the accusa- 
tion against bim, as the Sixth Amendmeut to the Constitution of the L'nited 
States specifically and certainly requires. I cannot be brought to think so, 
gentlemen. 

"Briefly : Tins statute makes it a felony for any person — which, I take it, 
includes a corporation as well — willfully to make any unjust or unreasonable 
charge In dealing in any necessary. It nowbere deflnes wliat is unjust or 
what shall be deemed unreasonable. It leaves it to the jury to flnd what par- 
ticular thing it is that the law has made a felony of. One jury niight very 
well say that a profit or charge of one cent a pound on sugar, above cost and 
carriage, is unjust and unreasonable, and so a felonious act ; wliile another 
jury might say that a charge of 25 cents was not unjust and unreasonable. 
Xo criminal statute, gentlemen, ought to be so vague and uncertain as that 
the citizen cannot at any glven moment know whether he ig a félon or a 
patriot. 

"In the présence of the existing rapacity and greed of the ijrofiteer, I con- 
fess it has heen ditticult for me to approacb tliis question in a judicial frame 
of raind. It is to nie a matter of most sincère regret that I find it my duty to 
say, so far as the application of tbis law to the facts presented in this identi- 
cal case is concerned, that it is invalid, for tho reason I hâve stated. It is 
regrettable that a law which was intended to be as beneficent as this law is 
intended to be, and which was intended and designed to reinedy a most out- 
rageons and crying evil, sliould be found ro fall short by reuson of constitu- 
tional diflicultles of the end sought to be attained. There never was a time 
when a curb of human greed and rapacity was so urgently demanded as it is 
demanded now, and I repeat that the abhorrence I feel of the selfish hog- 
gishness of the proflteer is such that I can scarcely doal with the question 
witli the amount of judicial aplomb with which I ouglit to deal with it. 

"But, in my opinion, gentlemen, thèse considérations do not warrant ruth- 
less overriding of the rights of the citizen to hâve stated in a criminal stat- 
ute the certain and definite rights which liedge hini about as a citizen, and 
the certain and definite définition, hy which he, or bis couusel, can ascertain 
whether or not lie is guilty of a felony. 

"Congress alone lias power to define crimes against tlie t'nifed States. This 
povrer cannot he delegated eitlier to the courts or to the juries of this eoun- 
ti.y. * * * 

"Therefore, because the law is vague, indefinife, aud uncertain, and hecause 
it fixes no immutable standard of gullt, but leaves such standard to the 
variant views of the différent courts and juries wliicli may be called on to 
enforce it, and because it does not inform défendant of the nature and 
cause of the accusation against it, I thlnk it is constitutionally invalid, and 
that the demurrer offered by the défendant ought to be sustained." 

To thèse views thus orally expressed I am constrained to adhère, 
notwilhstandiiig the fact that my attention has been called to certain 
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cases which, it is urged, give color to the contention that statutes 
equally as vague, uncertain, and indefinite as that hère involved, hâve 
nevertheless been upheld by the Suprême Court of the United States 
as constitutionally valid. Thèse cases are Standard Oil Co. v. United 
States, 221 U. S. 106, 31 Sup. Ct. 502, 55 L. Ed. 619, 34 L. R. A. 
(N. S.) 834, Ann. Cas. 19I2D, 734; Nash v. U. S., 229 U. S. 373, 33 
Sup. Ct. 780, 57 L. Ed. 1232 ; and Waters-Pierce Oil Co. v. Texas, 
212 U. S. 86, 29 Sup. Ct. 220, 53 E. Ed. 417. 

The case of Standard Oil Co. v. United States, supra, was a civil 
proceeding by injunction and for dissolution into its constituent élé- 
ments for monopolization and restraint of trade, and it was not a 
criminal proceeding, such as is this at bar. The statutes upheld in the 
Standard Oil Case upon an attack analogous to this (or so far anal- 
ogous as a civil case may be to a criminal one) were sections 1 and 
2 of the so-called Sherman Anti-Trust Act. Sections 1 and 2, Act of 
July 2, 1890, c. 647, 26 Stat. 209 (Comp. St. §§ 8820, 8821). Thèse 
sections denounced and declared unlawful ail monopolies and com- 
binations and conspiracies in restraint of trade. Aiding the view 
taken in the above case by the Suprême Court of the United States, 
reliance to a large extent was had upon the ancient common-law défi- 
nitions and crimes of engrossing and monopolizing. Since the above 
case was not a criminal one, but a civil action, no occasion arose there- 
in for any référence to, or considération by either court or counsel of, 
the provisions of the Sixth Amendment to the fédéral Constitution, 
and none such was made. 

Neither was the case of Waters-Pierce Oil Co. v. Texas, supra, a 
criminal case, but a civil case in the nature of quo warranto. The 
trial thereof in the Texas state courts was had under certain statutes 
of that state, which provided as punishment for the violation thereof 
ouster and the assessment of certain penalties. Not the Sixth Amend- 
ment, but that phase of the Fourteenth Amendment touching due 
process of law, was alone involved. Waters-Pierce Oil Co. v. Texas, 
supra, 212 U. S. loc. cit. 111, 29 Sup. Ct. 220, 53 E. Ed. 417. While 
the attack involved the alleged vagueness and indefiniteness of the 
Texas statutes, thèse statutes clearly defined a monopoly. Waters- 
Pierce Oil Co. V. Texas, supra, 212 U. S. loc. cit. 99, 29 Sup. Ct. 220, 
53 E- Ed. 417. For the rest, what is said touching the Standard Oil 
Case, supra, applies also to the Waters-Pierce Case. 

The case of Nash v. United States, supra, was, however, a crim- 
inal case under sections 1 and 2, supra, of the Sherman Anti-Trust 
Act. The indictment in the Nash Case was in two counts, one of 
which charged a conspiracy is restraint of trade, and the other a 
conspiracy to monopolize. It may or may not be a suggestive fea- 
ture that there was originally also a third count which charged Nash 
with monopolization. This count was held to be bad on demurrer be- 
lovv and thereafter fell out of the case. 

In the course of the opinion in the Nash Case, it was pointed out 
that no overt act — nothing, indeed, beyond the bare conspiracy itself 
— need be either charged or proven ; that the Sherman Anti-Trust 
Act punishes the conspiracies at which it is leveled on the common-law 
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footing, and therefore does not make the doing of any act other than 
the act of conspiracy itself a condition of liability. Thus the Su- 
prême Court justified the statutory crimes and conspiracies to monop- 
olize, and conspiracies in restraint of trade, which are denounced by 
the Sherman Act, hy a relegation for their constituent éléments 
back to the common-law définitions of the crimes of engrossing, mo- 
nopohes, and contracts in restraint of trade. 3 Coke, Inst. 181, c. 85; 
1 Hawkins, P. C. c. 29; 5 and 6 Edw. VI, c. 14; Standard Oil Co. 
V. United States, 221 U. S. loc. cit. 51, 31 Sup. Ct. 502, 55 L- Ed. 
619, 34 L. R. A. (N. S.) 834, Ann. Cas. 1912D, 734. Just hère the 
query may logically arise as to where at common law is there any 
crime defined or denounced as "making an un just or unreasonable 
charge in dealing in any necessary?" 

After the Nash Case was ruled, the Suprême Court of the United 
States again had occasion to refer to it, and distinguish it, in a case 
arising under the Constitution and laws of the state of Kentucky. In- 
ternational Harvester Co. v. Kentucky, 234 U. S. 216, 34 Sup. Ct. 
853, 58 L. Ed. 1284. Plaintiff in error in the above case was con- 
victed and fined in the courts of the state of Kentucky under certain 
statutes passed, pursuant to provisions of the Kentucky Constitution, 
which permitted the Législature to enact such laws as might be nec- 
essary to prevent ail trusts "from combining to depreciate below 
its real value any article, or to enhance the cost of any article above 
its real value." The statutes passed by the Législature of Kentucky 
made it lawful to enter into any combination for the purpose of 
controlling priées, "unless for the purpose or with the effect of fix- 
ing a price that was greater or less than the real value of the article." 
The Suprême Court of the United States held that neither the Consti- 
tution of Kentucky, nor the statutes above referred to, and passed 
pursuant to the Constitution, offered any standard of conduct that it 
is possible to know in advance and comply with, and that such pro- 
visions, as a conséquence, were invalid. International Harvester Co. 
V. Kentucky, 234 U. S. 223, 34 Sup. Ct. 853, 58 L. Ed. 1284. 

Distinguishing the Nash Case from what was said in the Inter- 
national Harvester Case, the Suprême Court said: 

"We regard this décision as consistent with Nash v. United States, 229 V. S. 
373, 37T [o3 Sup. Ct. 780, 57 L. Ed. 1232], in which it was lield that a oriminal 
law is not iinconstltutional merely because it throws upon men the ri sis of 
rightly estimating a matter of degree^what is an undue restraint of trade. 
That deals with the actual, not with an imaginary, condition other than the 
facts. It goes no further than to recognize that, as with négligence, between 
the two extrêmes of the obviously illégal and the plainly lawful there is a 
graduai approach, and that the complexity of life malies it impossible to draw 
a Une in advance without an artificial simplification that would be unjust. 
The conditions are as permanent as anything human, and a great body of 
précédents on the civil side coupled with familiar practlce make it compara- 
tively easy for common seuse to li;eep to what is saf e. But, if business is to 
go on, men must unité to do it, and must sell their wares. To compel them to 
guess, on péril of indictment, what the community would hâve given for 
them if the continually changing conditions were other than they are, to an un- 
eertain extent, to divine prophetically what the reaction of only partially de- 
terminate facts would be upon the imaginations and desires of purchasers, is 
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to exact gifts that maiikiud does not possess." 234 V. S. 223, 34 Sup. Ct. 855, 
58 L. Ed. 1284. 

While no référence was made by the Suprême Court in the above 
excerpt to the fact that common-law crimes (which form the very 
foundation stones of the offenses denounced in the Sherman Anti- 
Trust Act) were being dealt witli in the Nash Case, it is yet clearly 
obvious that the distinguishing features, as between the two classes 
of cases, bring this case into that class represented by the Kentuclcy 
Statutes, rather than the common-law class represented by the Nash 
Case. Indeed, upon principle, I am unahle to distinguish the instant 
case from the Kentucky case. No man would engage in business, 
and no self-respecting man would remain in business, if his fortune, 
good name, or liberty is to be determined solely by tlie heated and 
prejudiced views of what is unjust and unreasonable, which may be 
entertained by a jury personally embarrassed and harassed, it may 
be, by the inordinate rise in priées of ail commodities. Such a law 
may be ût for the trial of the guilty; but laws ought to be fit both 
to try the guilty and the innocent. A law which is fit only to try 
those who are guilty necessarily begs the question of guilt, and is 
therefore no better than lynch law. 

The définitions, boundaries, and limits of a criminal statute ought, 
at least, to be so clear that no man in his right niind can be in doubt 
when he is violating and when he is not violating such statute. There 
ought not to be necessary any chopping of logic or intricate reason- 
ing from cause to effect in order to décide the question of crim- 
inàlity. 

If this law is to stand, then no longer would there seem need of 
defining crimes by separate statutes. Ail that will be necessary will 
be to pass a single sweeping statute, declaring that any person who 
shall commit any unjust or unreasonable act, or a wrongful or crim- 
inal act, shall be deemed g'uilty of a felony, and leave it to the jury 
to détermine what is unjust, or unreasonable, wrongful, or criminal. 

Neither is justification for the indefiniteness and uncertainty which 
inhere in tlie statute under discussion to be found in any alleged ne- 
cessity to mitigate a présent and crying evil, which ail right-thinking 
men must deprecate and abhor ; for it would seem that it might simply 
bave been declared that a sale of any necessary for a stated percent- 
age increase in price beyond cost and carriage should be a punish- 
able crime. At least, such a law would not be objectionable on the 
ground hère urged. That it would bave been arbitrary may be con- 
ceded. But the statute hère is just as arbitrary, and to its arbitrari- 
ness is added an indefiniteness, vagueness, and uncertainty which 
is dangerous, beyond excusing, to the property and liberty of inno- 
cent men. 

For thèse reasons, and for others, which I might add, if leisure 
allowed, I think the demurrer to the indictment ought to be sustained. 
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BARSTON et al. v. MIFJGO DRAINAGE DIST. et al. 

(District Court, E. D. Missouri, S. E. D. March 25, 1920.) 

No. 155. 

Injunction (S=>26(4)— Avoidance of multiplicity of sults held not to extend to re- 
straining actions against drainage contractor. 

Jurisdiction of equlty on the ground of preventlng a multiplicity of 
suits held not to extend to a suit by a defaultlng contractor to do worli 
for a drainage district, who had given bond and also a contract to in- 
demnlfy his surety, to enjoin the district, ttie surety, and credltors, to 
whom he was Indebted for labor and materlals, from bringing actions 
on any clalms they might severally hâve against him, and to require them 
to submlt such clalms in that suit. 

In Equity. Suit by Charles F. Barston and others against the 
Mingo Drainage District and others. On motion to dismiss bill. 
Granted. 

Oliver & Oliver, of Cape Girardeau, Mo., for plaintiffs. 

Wammack & Welbom, of Bloomfield, Mo., and Charles & Ruther- 
ford, of St. I/Ouis, Mo., for Mingo Drainage District. 

Russell L,. Dearmont, of Cape Girardeau, Mo., and Arnot L,. Shep- 
pard and Sam M. Phillips, of Poplar Bluff, Mo., for various de- 
fendants. 

Jeffries & Corum, of St. Louis, Mo., for défendant Casualty Co. 

PARIS, District Judge. Plaintiffs sue in equity to enjoin défend- 
ants, New Amsterdam Casualty Company (hereinafter called simply 
Casualty Company), and some 40 other persons and corporations, from 
bringing actions in the state courts, against plaintiffs and against the 
Casualty Company upon a certain bond, which the Casualty Company 
executed to défendant Mingo Drainage District (hereinafter called 
simply Drainage District), to secure the faithful performance of a 
contract of plaintiffs with the Drainage District for the doing of 
certain swamp réclamation work. In order to save and hold harm- 
less the Casualty Company upon the bond which the latter gave to 
the Drainage District, plaintiffs made and executed a contract of in- 
demnity to the Casualty Company. 

Plaintiffs having, for reasons not considered pertinent, failed to 
fulfiU their réclamation contract with the Drainage District, this 
contract was on the 5th day of September, 1919, declared forfeited 
and at an end by the Drainage District; thus, prima facie at least, 
creating an obligation in favor of the Drainage District and against 
the Casualty Company on the bond of the latter. Of course, I do not 
rule this point either way. In addition to this demand in favor of 
the Drainage District, plaintiffs, as appears from their pétition, are 
indebted to the other 40 or more défendants herein in divers sums 
and on divers accounts, for the most part, however, for materials, 
supplies, and labor used in digging ditches and constructing levées for 
the Drainage District. 

$=3For other cases a«e same topic & KET-NtFMBER In ail Key-Numbered Digests & Indexes 
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Against suits to collect thèse divers damages and demands, plaintifFs 
invoke the équitable doctrine of injunction against the hringing of a 
multiplicity of suits, and hereby they seek to compel ail of their cred- 
itors to in'tervene and hâve judgments herein in their favor, or, as to 
certain of the demands, to hâve it decreed in this court that no cause 
"f action exists either against the plaintiffs or against the Casualty 
Company. 

Upon the filing of plaintiff's pétition, a temporary restraining order 
was issued herein, together with a citation to défendants to show cause 
why a temporary injunction should not be granted as prayed. When 
this matter came on to be heard upon the citation to défendants to 
show cause, some of the défendants entered their appearances, some 
30 thereof were found and duly served, and some 10 were returned 
not found in the District. 

The Drainage District, which is conceded to be the largest alleged 
creditor, appeared and moved to dismiss the plaintiffs' bill for ^yant of 
equity therein; others of défendants answered, denying the right of 
plaintiffs to an injunction upon the f acts ; while still others conceded 
this right and intervened, praying for an adjudication and a decree 
hère for the several amounts due them. 

Coming on to be heard upon the motion of the Drainage District to 
dismiss, plaintiffs contend that they are, upon the facts stated, en- 
titled to a ternporary injunction against the threatened institution of 
a multiplicity of suits. It may be conceded that upon the face of the 
pétition a multiplicity or a multitude of suits against plaintiffs and the 
Casualty Company is threatened. The difficult question is whether 
the multiplicity of suits so threatened is such a multiplicity as is con- 
templated by the well-known and well-settled equity rule pursuant to 
which equity interposes. Thèse numerous suits, it is averred, will be 
brought against plaintiffs and the défendant Casualty Company upon 
the theory that the latter, by executing its bond to the Drainage Dis- 
trict, became obligated to pay ail of the debts and demands, of what- 
ever sort, which might be incurred by plaintiffs in fulfilling their réc- 
lamation contract with the Drainage District. Upon the recovery 
against the Casualty Company (if it be liable, and upon this point 
likewise I do not rule) actions will Fie in favor of the latter and against 
the plaintiffs upon the indemnity contract of plaintiffs with the Cas- 
ualty Company. 

No défense in favor of plaintiffs as against any of the défendants, 
except the Drainage District, is set up in the bill before me. Thèse 
demands, I repeat, were incurred by plaintiffs in the prosecution of 
the réclamation contract, and are due to laborers, to merchants and 
dealers for supplies and materials furnished, and so it is difficult (short 
of a plea of payment, of which there is none) to infer any défense 
thereto. With référence to the demand of the Drainage District it is 
alleged that no action lies in favor of the District either against plain- 
tiffs or against the Casualty Company. This is so, it is alleged, be- 
cause under the contract the Drainage District retained 10 per cent, 
of ail amounts earned by plaintiffs in the doing of the work actually 
performed by them, which 10 per cent., it is contended, constitutes 
264 F.— 15 
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liquidated damages, and is the limit of the recovery to which the 
Drainage District is entitled as against either plaintiffs or the Casualty 
Company. I mention this as part of the facts in the case, but I do 
not consider it pertinent upon the motion to dismiss, and of course do 
not pass upon it hère. 

It is also averred, as upon the advice of counsel, that no Habihty 
exists upon the hond made by the Casualty Company to the Drainage 
District in favor of the creditors of plaintiffs other than the Drain- 
age District. In other words, in favor of those défendants whose de- 
mands accrued from their having furnished labor and materials and 
supphes to plaintift's to enable them to prosecute the work. 

Under thèse facts are plaintiffs entitled to enjoin défendants from 
bringing civil actions in the state courts for the amounts due them, 
and thus compel the several défendants to forego a trial in the state 
courts before a jury, and to intervene herein, upon the sole équitable 
ground that the facts stated constitute that multiplicity of suits which 
gives jurisdiction to a court of equity? I do not think so. I am 
forced to the view that the multiplicity of suits held in mind by the 
writers and courts as conferring jurisdiction in equity is an entirely 
différent thing from the situation presented hère. 

Hâving made the Casualty Company a défendant, plaintiffs' in- 
terests are adverse to it, and plaintiffs cannot hère speak for it or 
bind it. Thomas v. Council Bluffs, etc., Co., 92 Fed. 422, 34 C. C. 
A. 428; Mechanics' Ins. Co. v. Distilling Co., 173 Fed. 888, 97 C. C. 
A. 400, 32 L. R. A, (N. S,) 940. Clearly, if the case were one un- 
complicated by the contract of indemnity, and by the bond of the 
Casualty Company for faithful performance of the réclamation work, 
the mère fact that plaintiffs are indebted to 35 or 40 dift"erent per- 
sons or corporations, upon 35 or 40 différent accounts, would furnish 
to plaintiffs no groimd of equity jurisdiction. If the Casualty Com- 
pany, as a défendant hère, is in law and in fact liable to each one of 
its codefendants upon its bond to the Drainage District, and if each 
of thèse codefendants were threatening suit against the Casualty Com- 
pany, this would furnish no ground for equity jurisdiction in favor of 
the plaintiffs; for, if ail thèse several codefendants should sue the 
Casualty Company at law and obtain several judgments against it, it 
would not be necessary for the Casualty Company to sue plaintiffs 
upon the contract of indemnity held by it from plaintiffs as many times 
as the Casualty Company itself had been sued. No reason is now ob- 
served why a single suit in such case would not sufïice ; for it is not 
possible that défendants (other than the Casualty Company) would, 
or could join plaintiffs and the Casualty Company as joint défend- 
ants, and sue them both in the same action, the latter upon a bond 
and the former upon an open account. 

Moreover, it is obvions that the causes of action which may ulti- 
mately be brought against plaintiffs by creditors other than the Drain- 
age District hâve neither facts nor law in common with each other, 
save and except that possibly they are ail open accounts, and that there 
must be determined in each case, sooner or later, the common ques- 
tion of law whether the Casualty Company is, caîteris paribus, liable 
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on its bond in each of them. The évidence to prove them, as well as 
the évidence to défend against tliem, would be as différent and varied 
as thèse causes of action are numerous. No two of them would nec- 
essarily hâve any facts whatever in common. Without doubt, in a 
proper case, the doctrine of equity jurisdiction to avoid a multiplicity 
of suits is ancient and well settled. The difficulty lies in deciding to 
what State of facts this doctrine is applicable. By reason of the fact 
that a sort of twilight zone exists, wherein the causes in which it is 
applicable, shade imperceptibly into those wherein it is not applicable, 
courts hâve had much difficulty with the question, and great di- 
versity of opinion is found to exist. Setting out generally four classes 
of causes to which the doctrine is applicable, the Suprême Court of 
Wisconsin, in the case of Illinois Steel Co. v. Schroeder, 133 Wis. 567, 
113 N. W. 53, 14 Iv. R. A. (N. S.) 245, 126 Am. St. Rep. 981, said: 

"ïhis jurisrlictlon has bccn cl<assifled under four heads: (1) When, from 
the nature of the wroiig and Ihe rules of légal procédure, the same party, 
in order to obtaln complète relief, Is obliged to brlng a number of actions, 
ail growing out of one wrongful act, and Involving similar questions of fact 
and law. (2) When a dispute is between two individuals, and one Institutes 
or is about to institute a nuinber of actions against the other, ail depend- 
ing upon the same ls.sues of fact and law. (3) When a number of persons 
hâve separate claims against the same party, arising from sorae common 
cause, governed by the same légal rule, and involving similar facts, and the 
whole inatter can be setfled in a single suit. (4) When the same party has 
or claims to hâve a common right against several persons." 

Dealing more intimately with the détails of this jurisdiction, the 
learned editors of a very valuable compilation deduce from leading 
and selected cases this rule, to wit: 

"Despite the reasoning of the auDioritles clted in the preceding paragraph, 
the larger number of cases, and cspeciaUy the more re(!ent ones, seem to 
incline tovvard conflnhig the jurisdiction of equity within a narrower field, 
in order to conserve and préserve in Its fuU integrlty the right of trial by 
jury. ïhus, in some it is said to be a fundamental propo.sition that a person 
who seeks to come into equity must himself hâve an equity, and that juris- 
diction on the ground of preventing multiplicity of suits should not be en- 
tertained merely to lessen the labors of tbe court appealed to, or of other 
courts ; and the wholly fortuitous, accidentai, and collatéral fact that nu- 
merous other persons bave like, but entirely independent and disconnected 
légal rights, estâtes, or défenses cannot, on any conceivable principle, in- 
vest him with any right, légal or équitable, and bis rights, v/hatever they 
may be, are precisely the same as if no person had similar rights. Conse- 
quently the trend of the authorities is to the efCect that there must be at 
least some well-recognizcd ground of équitable interférence, or some commu- 
nity of iuterest in tbe subject-matter of the controversy, or a common right or 
title on which ail the separate claims and the questions at issue dépend, or 
there must be some common purposc in purstiit of a common adversary 
where each may resort to equity in order to invoke its aid to adjudicate in 
one suit the rights of numerous différent parties whose claims are separate 
and distinct; and the mère fact that their separate rights will require the 
application of the same principle of law, and that their right origlnally 
sprang from the source, is not sufïicient." 10 R. C. L. 282. 

Wcighed by this rule, which in my opinion is fairly to be deduced 
from the great weight of authorities (Johnson v. Swanke, 128 Wis. 
77, 107 N. W. 481, 5 L. R. A. [N. S.] 1048, 8 Ann. Cas. 544; South- 
ern Steel Co. V. Hopkins, 174 Ala. 465, 57 South. 11, 40 I^. R. A. 



228 264 FEDERAL REPORTEE 

[N. S.] 464, Ann. Cas. 1914B. 692; Lehigh, etc., Co. v. McFarlan, 
31 N. J. Eq. 730; Tribbette v. Railroad, 70 Miss. 182, 12 South. 32, 
19 L. R. A. 660, 35 Am. St. Rep. 642 j 22 Cyc. 791),_as well as 
from the reason of the thing, I am of opinion that there is no equity 
in plaintifïs' bill, and that the facts stated therein do not confer juris- 
diction on this court. It follows that the motion to dismiss the bill 
ought to be sustained. Let this be donc. 



CLINTON MINING & MINERAL CO. v. BEACOM.* 
(District Court, W. D. Pennsylvania. January 30, 1920.) 

No. 1S99. 

1. Words and phrases— "Debt." 

The word "debt," In common intent and as used in the commercial af- 
fairs of the world, means an obligation to pay a sum of money, either fixed 
or readily calculable. 

[Ed. Note. — For other définitions, see Words and Phrases, First and 
Second Séries, Debt] 

2. Corporations <@=3239— Stockholders not liable for judgment against corporation 

for tort. 

Under Civ. Code S. D. § 441, providing that each stockholder of a corpo- 
ration shall be indlvldually Uable "for the debts of the corporation to the 
extent of the amount that Is unpaid upon stock held by him," the test of 
a stockholder's liabllity for a claim against the corporation Is the nature 
or character of the original obligation, and a claim for damages sounding 
in tort is not converted into a "debt," within the meanlng of the statute, 
by recovery of a judgment thereon against the corjwratlon. 

3. Corporations <sx=>237— Stockholder liable only on debt for which he Is llabie by 

statute. 

In an action to enforce against a stockholder a judgment against the 
corporation, défendant Is entitled to look behind the judgment to ascer- 
taln the nature of the claim on which it rests, and If he Is not liable on 
such claim under the statute, the judgment is not admissible or enforce- 
able against him. 

At Law. Action by the Clinton Mining & Minerai Company against 
J. S. Beacom. On motion by plaintiflf to take oflf compulsory nonsuit. 
Denied. 

See, also, Clinton Mining & Minerai Co. v. Cochran, 247 Fed. 249, 
159 C. C. A. 503 ; Same v. Jamieson, 256 Fed. 577, 167 C. C. A. 607. 

A. O- Fording, of Pittsburgh, Pa., for plaintiff. 

Sterling, Higbee & Mathews, of Uniontown, Pa., for défendant. 

THOMSON, District Judge. This is a motion to take oflf a judg- 
ment of compulsory nonsuit. The plaintiff, a corporation of the state 
of lowa, recovered a judgment in an action of tort against the Im- 
périal Gold Mining & Milling Company, a corporation of the state 
of South Dakota. The judgment being unpaid, the plaintifï brought 
this action against the défendant as a stockholder of the Impérial 
Company, to recover for an alleged balance unpaid upon his stock. 

®=jFor other cases see same topic & KEY-NUMBBR in ail Key-Numbered Dlgests & Indexe» 
•Judgment afflrmed 266 Fed. 621. 
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The action is brought imder section 441 of the Civil Code of South 
Dakota, which is as follows : 

"Kach si<K-khol(lei- of a coriwratioii is individually and personally liable 
for tlie deiils of llie coiporatiou to tho oxtent of tlic amouiit tliat is iiiipaid 
upon tlu' stock hcld liy liim. Ar.y ercditor of tlie corporation may Institute 
joint or sevei'al actions ajiainst any of its stocklioiders tliat liave not fully 
pald tlie capital stock liold liy tlu'iii, and in siicli action tlie court imist ascer- 
tain tlio aniount tliat is unpaid npon the stock held by eacli stockholder and for 
wliicli hc is liablo, and sovcral Jud^ment nmst be rcndered against each in 
oonforniity tberewitb. The lial)iïity of oach stockholder is deterniined by the 
amount unpaid upon t!ie stock or stiarcs owned by him at the tinie such ac- 
tion comnienced, and such liahility is not released by any subséquent transfer 
of stock. And in no other case si^all the stocklioiders be individually and per- 
sonally liable for the délits of the corporation." 

The capital stock of 1,000,000 shares, of the par value of $1 per 
share, was, by corporate action, paid by the transfer to the company 
of five mining- claims covering 35 acres of land, of the estimated value 
of $1,000,000. The vvhole of the capital stock being issued to one 
Elder, the latter transferred to the cornpany 750,000 shares as treasury 
stock. Of this latter stock, the défendant acquired by purchase 83,- 
500 shares, and 20,000 shares as bonus stock transferred to him by 
the company on his purchase of a like amount of the company's bonds. 
On the theory that the defendant's stock was not fuU-paid, this ac- 
tion was brought against hiin, founded on the judgment which plajn- 
tiiï had recovered against the company. Plaintiff ofïered évidence 
tending to establish a great disparity between the value of the prop- 
erty transferred to the company and the capital stock issued in con- 
sidération of the transfer. At the close of the testimony, the défend- 
ant assigned the following reasons in support of its motion for a 
nonsuit : 

"First, that the claim of the plaintiff is not a deht, Avithui the nieaning of 
the statute of South Dakota; .second, tno statute oî South Dakota does not 
apply to stock of a corporation, paid for by projierty tiiercof as full-paid and 
nonassessable, but is limited in its opération and eiïeet to that class of stock 
for which paynient lias not been fully niade accordin.i; to tlie ternis of the 
subscription contract ; third, the claim of the plaintiff is barred by tlie statijte 
of limitations; fourtli, the évidence is insutficient to show any liahility on tho 
part of the défendant as a holder of full-paid and nonassessable stock of the 
corporation." 

The first reason raises the vital question whether the plaintiff's 
claim, based on its judgment, is a "clebt" of the corporation within 
the meaning of the South Dakota statute. As this question lies at the 
threshold of the case, and as there can ultimately be no recovery 
unless it is answered in the plaintiff's favor, I base my décision on 
the motion for nonsuit on a considération of that question alone. 

[1, 2] The word "debt" in common intent, and as used in the com- 
mercial afïairs of the world, is an obligation to pay a siirn of money, 
either fixed or readily calculalile. It is very frankly admitted by plain- 
tiff's counsel that an unliquidated claim for damages sounding in tort 
is not a dcbt within the meaning of the statute. On the other hand, 
under the authorities, there can be little question that a judgment is 
a debt, and that a claim for damages arising on a tort, when sanc- 
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tioned by a judgment, becomes a debt of record. From this plaintiff's 
counsel proceeds to the conclusion that, because the judgment is a 
"debt" of the corporation, therefore he has brought his case within 
the purview of the Dakota statute. Just hère is the parting of the 
ways. A careful considération of the authorities arising under stat- 
utes of the same gênerai character has convinced me that, as against 
the stockholder or individual sought to he charged, the nature or 
character of the original obligation, and not the judgment based upon 
it, is the real test of the individual's liability. If not liable for the 
original obligation, no liability can be created against him by judg- 
ment against the corporation. Keeping this principle in view, I think 
the apparent conflict in the décisions of the appellate courts will dis- 
appear, and the cases be found to be in harmonv. In Chase v. Cur- 
tis, 113 U. S. 452, 5 Sup. Ct. 554, 28 L. Ed. 1038, under section 12 
of a New York statute (Laws 1848, c. 40), the trustées of manufac- 
turing and certain other companies were required to make certain 
reports as to capital stock, debts, etc., and then provided: 

"If any of sa ici companies sliall fall so to do, ail tlie trustées of the company 
stiall be jointly aad severally liable for ail the debts of the company, then exist- 
ing, and for ail that shall be contracted before such report shall be made." 

The plaintifif, in a claim for a tort, recovered judgment against the 
company, and then brought action thereon against the trustées to 
recover the amount of the judgment. The complaint being dismissed 
on demurrer, an appeal was taken to the Suprême Court. The Su- 
prême Court, while holding that the section under which the action 
was brought, being pénal in its character, must be strictly construed, 
decided (1) that under the language of the statute the liability of the 
trustées is limited to debts of the company existing and arising ex 
contractu ; (2) that the settled course of décision in the New York 
Court of Appeals rejects the judgment against the corporation as 
either évidence or ground of liability against the trustées, and founds 
the liability on the obligation of the corporation on which the judg- 
ment rests; (3) that no liability against the défendant was created 
for the tort of the company, although reduced to judgment. 

The court in its opinion refers to the case of Miller v. White, 50 
N. Y. 137, being an action brought under tlu same section upon a 
judgment obtained against the company, where it was held that the 
judgment was not compétent as évidence of any debt due from the 
corporation, and that no action could be maintained thereon against 
the trustées. The court also cites the case of Whitney Arms Co. 
V. Barlow, 63 N. Y. 62, 20 Am. Rep. 504, to the same efïect, where it 
was said: 

"The debt must be proved by évidence compétent against the défendants. 
The faets upon which the debt is founded nmst be proved. The naked admis- 
sions of the corporation or judgment against the corjroration are not évidence 
against the trustées." 

In the opinion the court also recognizes and points out the distinc- 
tion between an action under section 12 against the trustées, and an 
action against a stockholder under section 10. This latter section 
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makes the stockholders individually liable to the creditors of such Com- 
pany "for ail debts" and liabilities of "such company until the whole 
amount of the capital stock" so held by him "shall bave been paid" 
to the Company. This section is not pénal, the liability is ex contractu, 
and should be construed liberally in furtherance of the remedy, and 
the judgment is évidence against the stockholder to establish the right 
of the plaintifï to succeed to the rights of the corporation. 

[3] A careful examination of this and ail New York cases cited 
in the opinion will show that the individual, whether trustée or stock- 
holder, bas a right to look behind the judgment to ascertain the na- 
ture of the obligation upon which the judgment rests; and, if he finds 
that for such obligation he is not liable under the statute, the judg- 
ment thereon is not enforceable against him. But, if liable for the 
original obligation, the judgment thereon against the company is at 
least nrima facie évidence against him. 

In Hancock National Bank v. Farnum, 176 U. S. 640, 20 Sup. Ct. 
506, 44 L. Ed. 619. it was held that a judgment on a claim ex contractu 
against a corporation, was binding on a stockholder in a suit against 
him, under the Constitution of the state of Kansas, which provides 
(article 12, §' 2) : 

"Dues from corporations shall be sefiired by individual liability of the 
stoclilioldors to an additional amount eiiual to tlie stock owned by each stocli- 
holder." 

But the true distinction, above pointed eut, appears in the case of 
Ward V. Toslin, 186 LJ. S. 142, 22 Sup. Ct. 807, 46 L. Ed. 1093, arising 
under the same section of the Kansas Constitution. Hère it was held 
that, where a judgment bas been rendered against a corporation of 
that state by default, on contracts which the corporation had no power 
to make, while the judgment is binding on the corporation, it is not 
binding on the stockholder, and that it was not error to permit him to 
go behind the judgment so far as to show that it was not enforceable 
against him, when rendered against the corporation on a contract 
bevond its power to make. 

In Whitman v. Oxford National Bank, 176 U. S. 559, 20 Sup. 
Ct. 477, 44 E. Ed. 587, an action to enforce a claim against a stock- 
holder under the section of the Kansas Constitution heretofore refer- 
red to, the Suprême Court held : 

"ïhe liability which by the Constitution and statutes is tlius deelared to 
rest upon the stocl^holdor, though atatutory in its origin, is contractual iu its 
nature." 

That is, while the liability is created by statute, it rests upon the 
contract: of subscription to the capital stock, and the individual 
liability stands as a sort of surety for the corporate liability ; credi- 
tors of the company being supposed to contract with référence to 
this individual responsibility. 

Bohn V. Brown, 33 Mich. 258: In Michigan, by statute, the stock- 
holders of every corporation were made jointly and severally liable 
in their individual capacity for the debts of the company, to the 
amount of any unpaid stock held by them at the time such debt was 
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contracted and suit brought thereon. Action was brought against the 
Company for damages occasioned by injuries to a passenger on the 
defendant's railroad. Judgnient was recovered, and suit brought 
thereon against the stockholder. It was held that the plaintiff could 
not recover, the Suprême Court basing its ruling on two propositions : 
First, under the statute, a cause of action against the stockholder is 
identical with that against the company, and the statute assumes the 
existence of a cause of action against the stockholder prior to judg- 
ment against the company. Second, that although the company was 
guilty of a breach of contract in failure to carry safely, for which 
breach assumpsit might hâve been brought, yet the plaintiff's claim 
in judgment was not intrinsically a "debt contracted" by the com- 
pany. In other words, the stockholder was permitted to look behind 
the judgment, to détermine whether the obligation on which the judg- 
ment rested was one binding upon it. 

In the case of Marshall Wells Hardware Co. v. New Era Coal Co., 
13 N. D. 396, 100 N. W. 1084, the Suprême Court of North Dakota 
held, interpreting a statute of that state identical with that in the case 
at bar, that the stockholder's liability is primary and absolute, and 
that suit can be brought thereon before reducing his claim to judgment 
against the company. 

Reading the statute in the light of the authorities, it seems clear that 
the plaintiff must fail in its action. Défendant clearly bas the right 
to look behind the judgment to see the nature of the claim. On doing 
so, we find a claim for damages sounding in tort, which is not a debt 
of the corporation, . for which he could not be sued, and for which 
there is no existing liability. As against the défendant, no virtue is 
infused into this claim by putting it in judgment against the corpora- 
tion. 

The motion to take off the nonsuit is therefore overruled. 



STOFFREGEN v. MOORE, Internai Revenue Collecior. 

(District Court, E. D. Mitisouri, E. D. Mardi 2(i, 1920.) 

No. 407:5. 

Internai revenue <s=^7 — "Income" includes dividends paid from accumulated sur- 
plus. 

T^iider Income Tax Act Oct. 3, 101.3, S 2, the "income" of a stockholder 
of a coriioration includes dividends recoivcd l)y him during a tax ycar, 
although declared and paid in wliole or in part from tlie accumulated 
surplus of prior years. 

[IM. Xote. — For other définitions, see Words and l'hrases, First and 
Second Séries, Income.] 

At Law. Action by Charles Sloiïregen against George H. Moore, 
Collector of Internai Revenue. Trial to court. Judgment for défend- 
ant. 

ÊssFor other cases see same topic & KEY-NUMBER in ail Key-Numbered Digests & Indexes 
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Jourdan, Rassieur & Pierce and John M. Goodwin, ail of St. Louis, 
Mo., for plaintiff. 

Benj. L. White, Asst. U. S. Atty., and A. L. Boulware, Sp. Asst. U. 
S. Atty., of Washington, D. C, for défendant. 

PARIS, District Judge. Plaintifï sucd défendant, as collecter of 
internai revenue of the United States for the First district of Missouri 
to recover the sum of $9,678.54 paid by plaintiff under protest as in- 
come tax for the year 1913. There is no dispute about the facts, which 
in brief substance run thus : 

Plaintiff and one Steinwender, long partners in business in the city 
of St. Louis, as dealers in cofïees, teas, and spices, incorporated their 
business under the laws of Missouri in 1896, and said business ever 
since has been and now is a corporation of Missouri under the nanie 
and style of Steinwender-Stoffregen Coffee Company (hereafter I shall 
refer to this corporation simply as the company). When incorporated, 
the capital stock of the company was $150,000, divided into L500 
shares of the par value of $100 each. Of thèse shares, Steinwender 
owned 750, plaintiff owned 749, and one Cari Stoffregen, the son of 
plaintiff, owned 1. Thèse three persons constituted ail of the share- 
holders and directors of the company till June, 1912, when Stein- 
wender died. In September, 1913, plaintiff purchased the interest of 
Steinwender in the company, under orders duly made by the probate 
court of the city of St. Louis. Plaintiff paid for this Steinwender in- 
terest the full book value thereof , to wit, $339,380.02, in cash. 

After the death of Steinwender, but before the purchase by plaintiff 
of the interest of the former's estate in the company, and on October 
3, 1913, the Income Tax Act, under which the défendant collected the 
money in controversy, took effect, as of March 1, 1913. Act Oct. 3, 
1913, 38 Stat. 166, c. 16, § 2. From the year 1898 until December 
26, 1913, the company declared no dividends whatever, but carried its 
annual earnings on its books to the crédit of the surplus account. On 
December 1, 1912, which date seems to bave been the end of the com- 
pany's fiscal year, this surplus account amounted to $569,111, omitting 
odd cents as unnecessary to this statement or to the argument. On 
December 1, 1913, this surplus had grown to $631,826, thus showing 
the company 's income for its fiscal year 1913 to hâve been $62,715. 

In December, 1913, for a reason not particularly pertinent hère (but 
which may be briefly stated as the désire of plaintiff to reward certain 
faithful employés with an interest in the company), the capital stock 
of the company was increased from the original 1,500 shares to 5,000 
shares, likewise of the par value of $100 each. In order to put thèse 
new shareholders on an equality with plaintiff and his son, who were 
then the owners of ail of the original stock of the company, the com- 
pany declared a dividend of ail existing surplus, amounting then, as 
already stated, to the sum of $631,826, and passed this dividend to the 
crédit of the plaintiff on the books of the company. This surplus was 
then represented almost wholly by goods, wares, and merchandise upon 
the shelves and in the warehouses of the company, and by solvent 
accounts and bills receivable, it is to be assumed, since it then had only 
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some $3,000 in cash on hand. Against this crédit, so transferred to 
plaintiff on the books of the company, there was at once made a charge 
of $350,000, being the aggregate of the amounts advanced by plaintiff 
as loans made by him to the new shareholders, in order that the latter 
might acquire shares in the company. The balance of this dividend, 
so credited to plaintiff, as above stated, was subsequently, and at some 
indefinite time prior to June, 1915, paid to him by the company pre- 
sumably in cash. 

Thus, in brief, run so many of the facts as I deem pertinent to the 
contentions made, respectively, by plaintif! and the défendant. vSub- 
stantially the contention of the plaintiff is that he is bound by the pro- 
visions of the Income Tax Act, supra, to pay a tax only on such income 
as accrued to him from bis part of the earnings of the company after 
the Ist day of March, 1913. The défendant contends that plaintiff is 
bound to pay an income tax on the whole of the surplus of the com- 
pany which was transferred to the crédit of plaintiff on December 26, 
1913, to wit, $631,826, less, of course, the sum in cash paid by plaintiiî 
to the estate of Steinwender for the interest in the company of the 
latter, to wit, the sum of $339,380. The exact figures I do not regard 
as material, for upon the trial it seems to hâve been assumed that the 
sum exacted from plaintiff was the correct amount due from him, if he 
was by law subject to pay a tax on this dividend at ail. Likewise, 
therefore, it seems to hâve been assumed that, if plaintiff is entitled to 
recover at ail, the sum sued for is the correct sum due to him. The 
question, in short, is : Does the dividend declared to plaintiff, and 
transferred to his crédit in the mode stated, constitutf such income as 
is taxable by the act of October 3, 1913? 

By the provisions of this act there is assessed an income tax "upon 
the entire net income arising or accruing from ail sources in the pre- 
ceding calendar year to every * * * person residing in the United 
States * * * a, [normal] tax of one per centum. per annum." 
Paragraph A, subdivision 1, Act October 3, 1913, 38 Stat. 166, c. 16. 
If this dividend to plaintiff did not constitute income, within the pur- 
view of the language of the statute above quoted, plaintiff ought to 
hâve judgment for the amount claimed by him. If it did constitute 
such income, then the judgment ought to be for the défendant. 

By subséquent provisions of the Income Tax Act "net income," as 
used in the act, is defîned thus : 

"The net income of a taxable person s'aall Include gain, profits, and income 
derived from * * * divideuds * * * derived from any source what- 
ever." Section 2, par. B, c. le, 38 Stat. 167. 

Construing the above provisions of the Incombe Tax Act, the Su- 
prême Court of the United States in the case of Uynch v. Ilornby, 247 
U. S. loc. cit. 344, 38 Sup. Ct. 545, 62 L. Ed. 1149, said: 

"Hence we construe tlie provision of the act tliat 'the net income of a tax- 
able person shall include gains, prolits, and income derived from * * * 
interest, rent, dividends, * * * or gains or profits and income derived 
from any source whatever' as including (for the pui'poses of tlie additional 
tax) ail dividends declared and paid in the ordinary course of business by 
a corporation to its stockholders after the taklug effect of the act (March 
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1, 1913), wliether from current eaniings, or from tlie accumulated surplus 
made up of past eaniings or increase in value of corporate assets, notwith- 
stanrting it accrued to tlie corporation in wliolp or in part prier to Mardi 
1, 1913. In sliort, the word 'dividends' was employed in the act as descriptive 
of one Uind of gain to tlie individual stockJiolder ; dividends being treatcd 
as tlie tangible and récurrent returns upou his stock, analogous to the interest 
sind rent received upon otlier forins of invested capital." 

Again in this sanie case the Suprême Court of the United States, in 
discussing the intention of Congress not to tax surplus which was not 
distributed, unless fraudulently accumulated for the purpose of evad- 
ing the tax, said : 

"ïliis treatment of undivided profits applies only to profits permitted to 
accumulate after the taking efïect of the act, since only with respect to thèse 
is a fraudulont purjyose of evading the tax predicable. Corporate profits 
that accumulated before the act took effect stand on a différent footing. As 
to thèse, however, just as we deeni the législative intent nianifest to tax the 
stockholder with respect to such accumulations only If and when, and to the 
extent that, his interest in them cornes to fruition as inconie, that is, in 
dividends declared, so we can perçoive no constltutional obstacle that stands 
in the way of carrying out this intent when dividends are declared out of 
a pre-existing surplus. The act took effect on March 1, 1913, a few days 
after the requisite nuniber of states had glven approval to the Sixteeuth 
Amendment, under \\lnch for the first time Congress was empowered to tax 
Income from property without ai)portioiiing the tax among tlie states ac- 
cording to r»pulation. Southern Pacific Co. v. Lowe [247 U. S. 330, 38 Sup. 
et. 540, 62 L. Ed. 1142], supra. That the retroactivity of the act from the 
date of its passage (October 3, 1913) to a date not prior to the adoption of 
the amendment was permissible is settled bv Brushaber v. Union Pacific R. 
R. Co., 240 U. S. 1, 20 [36 Sup. Ct. 230, 00 L. Ed. 493, L. R. A. 1917D, 414, 
Ann. Cas. 1917B, 713]. And we deem it equally clear that Congress was at 
liberty under the amendment tO tax as income, without apiiortionment, every- 
thing that became income, in the ordinary sensé of the word, after the adop- 
tion of the amendment, including dividends received in the oi'dinary course 
by a stockholder from a corporation, even though they were extraordinary 
in amount and might appear upon analysis to be a mère réalisation in pos- 
session of au inchoate and contingent interest that the stockholder liad iu 
a surplus of corporate assets previously existing. Dividends are the appro- 
priate fruit of stock ownership, are commonly reekoned as income, and are 
expended as such by the stockholder without regard to whether tliey are 
declared from the most récent earnings, or from a surplus accumulated from 
the earnings of the past, or are based upon the increased value of the prop- 
erty of the corporation. The stockholder is, in the ordinary case, a différent 
ontlty from the corporation, and Congress was at liberty to treat the dividends 
as coming to him ab extra, and as constituting a part of his Income when 
they came to hand." Lynch v. Hornby, 247 U. S. loc. cit. 343, 38 Sup. Ct. 545, 
62 L. Ed. 1149. 

I am constrained to conclude that the better view is that this case 
is ruled by Lynch v. Hornby, supra, and not by the cases of Lynch v. 
Turrish, 247 U. S. 221, 38 Sup. Ct. 537, 62 L. Ed. 1087, and Southern 
Pacific Co. V. Lowe, 247 U. S. 330, 38 Sup. Ct. 540, 62 L. Ed. 1142. 
It is true that it is not precisely upon ail of its facts on ail fours with 
the Hornby Case; but it likewise has distinguishing features of dis- 
similarity from the Turrish Case and the Lowe Case. See, also, Pea- 
body V. Eisner, 247 U. S. 347, 38 Sup. Ct. 546, 62 L. Ed. 1152. 

Since this is a jury-waived case at law, I bave deemed it wise and 
fair that an expression of my views should be given thus formally in 
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the guise of conclusions of fact and law, se as to afford, in the absence 
of requests for déclarations of law, a basis for review, should a review 
be desired. 

Let judgraent be rendered for défendant, with costs. 



FIDELITY MAT. BANK & TRUST CO. OF KANSAS CITY v. ENRIGHT^ 

State Bank Com'r. 

(District Court, W. D. Missouri, W. D. March 26, 1920.) 

No. 225. 

Banks and banking <s=^233— Rights lawfully conferred on national bank cannot be 
Impaired by state. 

Where a national bank lias been authorized by tlie Fédéral Keserve 
Board nnder the power conferred by Act Dec. 23, 1913, § 11, subd. (k), as 
amended by Act Sept. 26, 1918, § 2 (Comp. St. Ann. Supp. 1919, § 9794), 
and not in contravention of the laws of the state, to act as trustée and in 
other flduciary capaeities, and its name as a bank and trust company 
has been approved by the Comptroller, Its rlght to use the name and to 
exercise such functions cannot be impaired by any action of the state or 
Its ofïicers. 

In E^uity. Suit by the Fidelity National Bank & Trust Company of 
Kansas City against C. F. Enright, Bank Commissioner of the State 
of Missouri. On motion to strike answer. Sustained, and injunction 
granted. 

Frederick W. Lehmann, of St. Louis, Mo., and J. G. h. Harvey and 
Justin D. Bowersock, both of Kansas City, Mo., for complainant. 

Frank W. McAllister, Atty. Gen., and John T. Gose, Asst. Atty. 
Gen., of the State of Missouri, for respondent. 

VAN VALKENBURGH, District Judge. The complainant, «n- 
der the name of Fidelity Trust Company, was formerly a trust com- 
pany organized under the lawS of the state of Missouri as such. Later 
it reorganized as a national banking corporation, clothed by the Fédéral 
Reserve Board with the right to act as trustée, exécuter, administra- 
tor, registrar of stocks and bonds, guardian of estâtes, assignée, re- 
ceiver, committee of estâtes of lunatics, or in any other capacity in 
which state banks, trust companies, or other corporations, which come 
into compétition with national banks, are permitted to act under the 
laws of the state of Missouri. In such capacity it took the name of 
"Fidelity National Bank & Trust Company of Kansas City, Missouri," 
which name was duly approved by the Comptroller of the Currency, 
as provided by law. The respondent, in his officiai capacity, has taken 
the position that in the discharge of its functions as a trust company, 
under the name assumed, complainant is acting in violation of the 
laws of the state of Missouri, particularly of section 167 of article 3, 
of the title "Banks, Trust Companies, Savings Banks and Safe De- 
posit Institutions" (Session Acts 1915, p. 190), which provides as fol- 
lows: 

^=:9For other cases see same topic & KEY-NUMBEB in ail Ke7-Numbered DisesU & Indexes 



FIDELITY NAT. BANK & TRUST CO. V. EXRIGHT 237 

(264 F.) 

"ProMlnfion againgt Encronclirnents upon Powcrs of Trust Companies.- — 
No pcrsoii, associntion, finii or eorporation, other than a oonioratlon author- 
izcd by the luws of tliis state to do the business of a trust corapany and sut)- 
jcct to tbe supervision of the banlc eonnnis'sioner as provlded by sueh laws, 
shall make use of the word or words 'trust' or 'trust company' as part of any 
ai-tifielaî or corporate namo or title, nor mal;e use of any slgn at the place 
where his or its business is transacted, having Ihoreon 'Such words or any 
other word or words indicatinji 1bat such place or office is the place or office 
of a trust Company, nor make use of or eircuLate auy written or printod, or 
partly written or partiy printed niatter whatever liaving thoreon any such 
words or any <illier word or words iudicatins that the business conducted is 
that of a trust corapany, nor transact business in such way or nninner as to 
lead the put)lic to believe, or as in the opinion of the l)an!v connuissioner might 
lead the public to believe, tliat his or its business is that of a trust company." 

Respondent concèdes that if complainant has been granted the power 
to act as trust company by the P'ederal Reserve Board, and if the Féd- 
éral Reserve Board had power and authority to confer such powers 
and authority upon complainant, that complainant has the right to 
exercise such powers as it clairns to be exercising. It is conceded in 
the brief that complainant can use either the name "bank" or the name 
"trust company" ; but it is asserted it cannot use both, although such 
use is authorized by the statutes of the United States, and has been 
approved and sanctioned by the Comptroller of the Currency, and, 
further, that it is illégal for complainant to adverlise in any manner 
to the public that it is engaged in the exercise of the trust powers 
vested in it by act of Congress and the grant of the Fédéral Reserve 
Board, and that complainant, because of its use of such name, and of 
its advertising, as aforesaid, is transacting business in the state un- 
lawfully and without warrant or authority. 

Accordingly it is alleged in the bill, and not controverted in the an- 
swer, that the respondent bank commissioner has notified certain state 
banks and trust companies, making reports to him, that lie cannot ap- 
prove the complainant as a depository of their reserves or any part 
thereof, and has refused to approve their reports showing the deposit 
of reserves in the complainant; that he has threatened, and still 
threatens, to give like notices to other banks and trust companies so 
reporting to him, and that he will, unless enjoined therefrom, continue 
to give such notices ; that lie withholds his approval of the complain- 
ant as such depository of reserves in the case of various banks and 
trust companies, who are willing and désire to designate the com- 
plainant as a depository, and unless enjoined therefrom will continue 
to withhold such approval. Complainant avers that such action of re- 
spondent is without warrant in law, and in dérogation of the rights 
of complainant, vested in it by act of Congress and the grant of the 
Fédéral Reserve Board, and therefore constitutes a discrimination 
against complainant, and is greatly to the injury of complainant in 
the conduct of its business as a national banking association. 

It is apparent that said section 167 of the State Banking Act was 
intended to prevent ail persons, associations, firms, or corporations 
from making use of the word or words "trust" or "trust companies" 
as a part of their title, unless authorized by the laws of the state to do 
,the business of a trust company, and subject to the supervision of the 
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bank commissioner, as provided by such laws. The complainant was 
a corporation authorized by the laws of the state in this behalf, and 
remains so authorized, unless its reorganization as a national banking 
corporation has deprived it of this privilège. The fédéral act (40 
Stattites at Large, part 1, p. 969 [Comp. St. Ann. Supp. 1919, § 9794]) 
expressly subjects national banks exercising such trust powers to 
State supervision and inspection with respect to trust transactions : 

"National banks exercising any or ail of the i)Owers enumerated in tliis sub- 
section shall segregate ail assois lield in any fiduciary capacity from the gên- 
erai assets of the banlt and shall Ivcep a separate set of bonkhJ and records show- 
ing in proper détail ail transactions engagea in under autbority of this sub- 
section. Such books and records shall be open to inspection by the state au- 
thorities to the same extent as the books and records of corporations organ- 
ized under state law which exercise fiduciary powers, but nothing in this act 
shall be construed as authorizing the state authorities to examine the books, 
records, and assets of the national bank whlch are not held in trust under 
autbority of this subsection." 

It seems to be the policy of the state officers, as disclosed by the an- 
swer, that Missouri corporations shall not be permitted to assume the 
name of "Bank & Trust Company." The autbority for this prohibi- 
tion seems difficult to deduce from the sections cited. Section 102 of 
the Banking Act (Laws of Missouri 1915, p. 152) provides that no 
person, except a national bank, a fédéral reserve bank, a private bank- 
er, or a corporation duly authorized by the commissioner to transact 
a banking business in this state, shall make use of any office sign at 
the place where such business is transacted indicating that such place 
or office is the place or office of a bank, nor otherwise indicate that 
such business is the business of a bank. Section 167, as we hâve seen, 
prohibits the use of the word or words "trust" or "trust company," 
unless by a person or organization authorized to do the business of a 
trust company. No good reason is perceived why any one authorized 
to do both kinds of business may not use both names. But, however 
this may be, it is beyond debate that the Fédéral Reserve Board, by 
valid législation, under a valid act of Congress, has clothed complain- 
ant with power to act in this same fiduciary capacity — 

"iTi which state banlfs, trust companies, or other corporations whlch oome Into 
eox-npetition with national banks are permitted to act under the laws of the 
state in whlch the national bank is located." 

This was the obvions purpose of the grant, to promote the efficiency 
of thèse agencies of the fédéral government to discharge the duties, 
for the performance of which they were created, and to relieve them 
from the disadvantage of compétition with state institutions under less 
favorable conditions. True, it is provided that the permit shall be 
granted only "when not in contravention of state or local laws." But 
in the same section it is declared that — 

"Whenever the laws of such state authorize or permit the exercise of any 
or ail of the foregoing powers by state banks, trust companies, or other cor- 
porations which oompete with national banks, the granting to and the exercise 
of such powers by national banks shall not be deemed to be in contraventloa 
of state or local law within the meaning of this act." 
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It can no longer be questioned that — 

"National banks are Instrumentalities of the fédéral governraent, created 
for a publie purpose, and as sxich necessarily subjeet to tlie paramount authori- 
ty of the United States. It follows that an attempt by a state to define their 
duties or control the condnet of their aft'airs is absolutely void, wherever such 
attempted exercise of authority expressly conflicts with the laws of the tJnlted 
States, and either frustrâtes the purpose of the national législation or im- 
pairs the eflicieney of thèse aReneies of the fédéral government to discliarge 
the dnties for the performance of which they were created." Davis v. Klmira 
Sav. Bank, 161 TJ. S. 283, 10 Sup. Ot. 503, 40 K Ed. 700. 

When the government of the United States enters any field over 
which Congress is given express, or necessarily implied, jurisdiction, it 
appropriâtes that field to the fullest extent necessary to insure the com- 
plète and effective exercise of its sovereignty. The name of a na- 
tional bank must be approved by the Comptroller of the Currency. It 
can be changed, or its use interfered with, by no other authority. We 
hâve hère, then, a national bank, empowered by the laws of the United 
States to act in a fiduciary capacity, and bearing a name confirmed by 
national authority. Clearly, any act on the part of the state which 
impairs, hampers, embarrasses, restricts, or, in efïect, wholly prevents, 
the discharge of its functions as a national banking institution with 
the incidental powers enumerated, must be void, because in express 
conflict with the paramount laws of the United States. 

But, in my opinion, this discussion is, in large measure, académie, 
because the décision of the Suprême Court of the United States in 
First National Bank v. Fellows, 244 U. S. 416, 37 Sup. Ct. 734, 61 
L. Ed. 1233, L. R. A. 1918C, 283, Ann. Cas. 1918D, 1169, is determina- 
tive of the question hcre before us. The power of Congress and the 
validity of the action of the Fédéral Reserve Board is expressly up- 
held. "The court, citing McCulloch v. Maryland, 4 Wheat. 316, 4 
U. Ed. 579, and Osborn v. Bank, 9 Wheat, 738, 6 L. Ed. 204, declared : 

That "the implied power of Congress to confer a partlcular function upon a 
national bank is to l)e tested, not by the nature of the function viewed by it- 
self, but by its relations to ail the functions and attributes of the bank con- 
sidered as an entity" ; that "the circumstance that a function is of a class 
subject to state régulation does not prevent Congress from authorizing a na- 
tional bank to exercise it, nor would it lie with the state power to forbid this" ; 
that "a business not inherently such that Congress may empower national 
banks to engage in it may nevertheless become appropriate to their func- 
tions if, by state law, state banking corporations, trust companies, or other 
rivais of national banks are permitted to carry it on" ; that "the section au- 
thorizes tho specified functions to be exerclsed by national banks when the 
right to perform them is given by state law, or is deducible therefrom through 
being so conferred on state banks or corporations whose business in some 
degree rivais that of national banks ; and it gives administrative power to the 
Keserve Board as a means of eo-ordinating such functions, in their exercise by 
national banks, with the reasonable and nondiscrlminating provisions of 
state law regulating their exercise as to state corporations." 

The language and reasoning of that opinion so completely answers 
the contentions of the respondent in the case at bar that further élab- 
oration is unnecessary. It surely cannot be contended that if valid 
authority is granted to a national banking corporation to exercise 
certain functions, under a name which no state agency is entitled to 
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question, the enjojnment of the legitimate powers thus conferred can 
be indirectly limited or destroyed in the manner alleged in this bill. 
That such would be the necessary efïect of the action of the bank cora- 
missioner cannot be doubted. 

It follows, then, that the motion to strike must be sustained and 
such injunctive relief granted as will protect complainant in the exer- 
cise of the national powers conferred upon it. 



KAIGLER V. GIBSON et al. 

(District Court, N. D. Georgia, W. D. Aprll 1, 1920.) 
No. 21. 

1. Bankruptcy €=3293(1)— When trustée can sue In fédéral court, where no dl- 

versity of citizenship involved, stated. 

Under Bankruptcy Act, § 23 (Comp. St. § 9607), authorizing trustée 
to sue in fédéral court only as bankrupt mlght hâve done, except with 
defendant's consent, or to recover property under sections 60b, 67e, and 
70e (Comp. St. §§ 9644, 9651, 9654), a trustée cannot sue In fédéral court, 
wliere there Is no dlversity of citizenship and no isileral question, un- 
less he brlngs the case vvlthin one of the exceptions. 

2. Courts @=923— Jurisdiction cannot be conferred on fédéral courts by con- 

sent. 

As a gênerai rule, Jurisdlctlon of the fédéral courts, as distinguished 
from venue, cannot be conferred by cousent of the parties. 

3. Bankruptcy <S=>293(4)— Answer reserving motion to dismiss for want of juri». 

diction does not consent to Jurisdiction. 

An answer to the merits, accompanied with a motion to dismIss for 
want of jurisdiction, whlch motion was expressly reserved in the an- 
swer, does not give defendant's consent to the jurisdiction of court, un- 
der Bankruptcy Act, § 23b (Comp. St. § 9607). 

4. Bankruptcy <®=»293(2)— Court bas jurisdiction over suit for property fraudu- 

lently transferred by bankrupt. 

Under Bankruptcy Act, i 23 (Comp. St. § 9607), the fédéral court has 
jurisdiction over a suit by a trustée in bankruptcy to recover property 
fraudulently transferred by the bankrupt, so that the transfer was void 
under Bankruptcy Act, §§ 67e and 70e (Comp. St. §§ 9651, 9654). 

5. Bankruptcy @=9293(i)— Court bas no jurisdiction over suit to invalidate trans- 

fer by bankrupt's motlier. 

The fédéral court has no Jurisdiction, under Bankruptcy Act, § 23 
(Comp. St. i 9607), in the absence of dlversity of parties, over a suit by 
trustée in bankruptcy to Invalidate a transfer to bankrupt's wife, made 
by his mother, on the ground of mental incapaclty to transfer. 

6. Bankruptcy <S==>293 (2)— General motion to dIsmiss denied, if court lias juris- 

diction on ground of fraudulent transfer. 

Where a trustée in bankruptcy flled a bill to recover property from 
the bankrupt's wife, alleging that It either was fraudulently transferred 
by the bankrupt or was transferred by his mother, who had not capacity 
to make the transfer, a gênerai motion to dismiss the suit was properly 
denied, slnce the court had jurisdiction if the property was fraudulently 
transferred, and the court could retaIn the suit until the évidence at 
final bearing disclosed whether recovery could b«! allowed on that ground. 

7. Bankruptcy @=3293(t)— Suit distnissed when évidence sliows only right to 

recover not dépendent on fédéral action. 

Where trustée in bankruptcy sued to recover property on two théories, 
one of which entltled him to sue in fédéral court, but his évidence fail- 
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ed to .çustain that theory, the court will not retain jurisdiction to dé- 
termine liis ri^iit to recover uiider tlie otlier tlieory, but will require hini 
to proceed in a state court having jurisdiction thereof. 

In Equity. Stiit by H. M. Kaigler, trustée in bankrtiptcy of L. E. 
Gibson, against Mrs. F. D. Gibson and another. On exceptions to the 
findings of référée. Pétition dismissed withotit préjudice, with right 
to bring suit in a court having jurisdiction of conlroversy. 

A. H. Merrill & Son, of Eufaula, Ala., and Glessner & Collins, of 
Blakely, Ga., for petitioner. 

Yeomans & Wilkinson, of Dawson, Ga., and George H. Perry, of 
Cuthbert, Ga., for Mrs. Gibson. 

SIBLEY, District Judge. Kaigler, as trustée in bankruptcy of L. 
E. Gibson, brought a plenary suit in equity in the District Court against 
Mrs. F. D. Gibson and a bank for the recovery of certain money on 
deposit in her name and an automobile in her possession. The pétition 
allèges that the money in bank and that with which the automobile was 
bought was inherited by the bankrupt f rom his mother, Mrs. J. E. Gib- 
son, at her death about a year previous to the bankruptcy, and by him 
transferred to his wife, Mrs. F. D. Gibson, in fraud of his creditors. 
It then allèges, "if petitioner is mistaken in the above allégation as to 
the transfer of said money by L. E. Gibson," that the transfer was 
made by Mrs. J. E. Gibson in her lifetime, but that she was at the time 
and afterwards until her death insane and unable to make a gift, and 
that the gift was an effort to create a trust which was unsuccessful 
under the Georgia laws, and that at her death L. E- Gibson, as her 
sole heir, became entitled, and for this cause his trustée should recover. 

Mrs. F. D. Gibson moved to dismiss on the ground, among others, 
that the court was without jurisdiction. An answer to the merits "ex- 
pressly denying and not consenting to the jurisdiction of the court, 
but subject to the motion herein filed," was also made. The case was 
ref erred to the référée and exceptions to his findings bave been made : 

[1] 1. Under the pleadings, as well as the proof, Mrs. Gibson was 
an adverse claimant of the money and automobile in her possession at 
the time of the bankruptcy, and the jurisdiction of a controversy 
with her over them is fixed by section 23 of the Bankruptcy Act (Comp. 
St. § 9607). By that section the trustée could sue in the fédéral court 
only as the bankrupt might hâve done had bankruptcy not intervened, 
with two exceptions : First, by consent of the défendant ; and, second, 
in suits for the recovery of property under sections 60b, 67e, and 70e 
(Comp. St. §§ 9644, 9651, 9654). There is no diversity of citizenship 
and no fédéral question, and the bankrupt could not hâve maintained 
suit in a fédéral court for the property. The trustée must there fore 
rely for jurisdiction on the exceptions stated. 

[2] 2. It may be doubted whcther the consent of the défendant 
mentioned above extends further than a question of venue, which mav 
be waived. In re Moore, 209 U. S. 490, 28 Sup. Ct. 585, 706, 52 L. 
Ed. 904, 14 Ann. Cas. 1164, and cases cited ; Western Loan Co. v. 
Butte Co., 210 U. S. 368, 28 Sup. Ct. 720, 52 L. Ed. 1101. As a gên- 
erai rule, fédéral jurisdiction, properly so called, cannot be so con- 
2G4: F.— 10 
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ferred. Minnesota v. Northern Securities Co., 194 U. S. 48, 24 Sup. 
Ct. 598, 48 h. Ed. 870. In Lovell v. Newman, 227 U. S. 412, 426, 33 
Sup. Ct. 375, 380 (57 L. Ed. 577), it was said on this point, in con- 
struing this section of the Bankruptcy Law : 

, "Fiirthermore, the consent provided for in section 23b certainly was not 
întended to enlarge the jurisfilction of the Circuit Courts of the Tliiited Stsites, 
so as to give them a jurisdiction which they would not hâve because of <li- 
verse citizenship and a requisite amount in controversy, or by reason of a 
cause of action arisiiig under the Constitution or laws of the United States." 

[3] In this case the référée erred in finding that Mrs. Gibson con- 
sented in fact. Her answer to the merits was accompanied with a 
motion to dismiss for want of jurisdiction, which was expressly re- 
served in the answer, and any inference of consent that might hâve 
arisen from the filing of an answer. to the merits was rebutted. Louis- 
ville Trust Co. V. Comingor, 184 U. S. 18, 26, 22 Sup. Ct. 293, 46 L. 
Ed. 413. 

[4] 3. Of the two antagonistic causes of action pleaded in the alter- 
native by the trustée, the District Court had jurisdiction of the first, 
because it made a suit for the recovery of property transferred by the 
bankrupt in fraud of his creditors, under sections 67e and 70e. Such 
transfers are voided by the Bankruptcy Act, and suits to annul them 
are treated as suits arising under the laws of the United States, with 
no fixed amount required to be involved. 

[5 I But the second cause of action did not seek to avoid a transfer 
"of his property * * * made * * * by a person adjudged a 
bankrupt, * * * " in the language of 67e, nor a "transfer by the 
bankrupt of his property which any créditer might hâve voided," in the 
language of 70e. It was an efïort to recover property to which it is 
claimed the bankrupt had a better title than his wife because of the in- 
validity of the transfer to her by Mrs. J. E. Gibson. If Mrs. J. E. 
Gibson had mental capacity, manifestly she might give her property to 
her son's wife, instead of to his creditors, and even at his wish and re- 
quest. If she did not hâve capacity, or the gift was otherwise in- 
valid, her transfer would be void or voidable; but the jurisdiction to 
try the case is in the state courts, unless the requisites of diversity of 
citizenship and amount involved exist. Harris v. First National Bank 
of Mt. Pleasant, 216 U. S. 382, 30 Sup. Ct. 296, 54 L. Ed. 528; Bush 
V. Elliott, 202 U. S. 477, 26 Sup. Ct. 668, 50 L. Ed. 1114; Lovell v. 
Newman, 227 U. S. 412, 33 Sup. Ct. 375, 57 L. Ed. 577. 

[6] 4. The motion to dismiss, being gênerai, was properly denied, 
as the court had jurisdiction to try one of the contentions set up. It 
also had jurisdiction to inquire in a preliminary way as to there being 
any real substance in the adverse claim of the bankrupt's wife to the 
possession of the property. 

"In many cases jurisdiction may dépend on the ascertainment of facts 
involving tlie merit.s, and in that sensé tlie court exercises jurisdiction in 
disposing of the preliminary inquiry, although the resuit may be that it flnds 
that it cannot go farther. And where in a case like that before us, the 
court erroneously retains jurisdiction to adjudicate the naerlts, its action 
can be corrected on review." Louisville Trust Co. v. Comingor, 184 U. S. 
18, 26, 22 Sup. Ct. 293, 296 (46 h. Ed. 413). 
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See Linstroth Wagon Co. v. Ballew, 149 Fed. 960, 966, 79 C. C. A. 
470, 8 h. R. A. (N. S.) 1204; In re Rathman, 183 Fed. 913, 106 C. C. 
A. 253. 

[7] The évidence taken in this case wholly fails to support the 
contention of voidable transfer by the bankrupt of bis property to bis 
wife. It clearly shows a transfer by Mrs. J. E. Gibson, more than a 
year before her death. Whether her transfer be invalid for mental 
incapacity or other cause, with the conséquence that the administrator 
of Mrs. j. E. Gibson, or the bankrupt, or through hini the trustée, has 
a better right to the property than Mrs. F. D. Gilîson, can be tried only 
in a court where L. E. Gibson could bave tried the question. It is 
true ordinarily that, when a fédéral court appears on the face of a 
pétition to hâve jurisdiction because a substantial fédéral question is 
involved, it has the right and duty to décide ail questions, regardless of 
how the fédéral question is decided, or whether it is decided at ail. 
Greene v. Louisvilîe R. R. Co., 244 U. S. 499, 37 Sup. Ct. 673, 61 L. 
Ed. 1280, Ann. Cas. 1917E, 88. But the principle cannot control hère. 
Section 23 of the Bankruptcy Act establishes a rule of déniai of juris- 
diction, with exceptions stated therein. If a pleader is permitted to 
State a case within the exceptions untruly, whether by design or by 
mistake, and then to state it truly and make a case within the rule, 
and if the court is held to thereby acquire jurisdiction over the whole, 
it would be possible in every controversy to évade the déniai of juris- 
diction and make the exceptions to annul the rule. The déniai of ju- 
risdiction is as authoritative and binding as are the permissions of the 
exceptions to it. If the trustée desired to assert a title at law and 
also a title in equity, he could not do so in a law case with two counts, 
but would bave to go into a court that might entertain questions of law 
and equity. So, if he desires to press, at the same time, two alterna- 
tive views of bis right to recover against an adverse claimant, he must 
seek a court that has jurisdiction to entertain the questions arising 
in both of the views. 

It will be ordered that the pétition in this case be dismissed, without 
préjudice to the right of the trustée to bring another suit in a court 
having jurisdiction of the controversy. 



KUENSTER v. MEREDITH, Secretary of Agriculture, et al. 

(District Court, N. D. Illinin,;, E. D. April 13, 1920.) 

I. War <S=>4 — Licenses grantèd under Food Control Aot may be revoked. 

Under l'ood Control Act (Comp. St. Ann. Supp. 1919, §§ 3H5%e-iill5%kk, 
3115%J-3115%r) authorizlng the Président to license the importation or 
distribution of neœssaries and to prescribe régulations for the issuance 
of licenses, etc., the povver to revoke licenses so issued is implied. 
2. War ^x=34 — Overcharge by commission mercliant for feed for stock not ground 
for revoking license then not uniawful. 

Under Food Control Act, § 4 (Comp. St. Ann. Supp. 1919, § ZlWVstt), 
maklng it uniawful to make auy unjust and unreasonable rate or charge 
in handling or dealing In necessarles, section 5 (section 3115^g), punlsh- 
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Ing violations, and the régulations of fixe Président thereunder, prohlbit- 
ing unjust charges for feeding Uve stock in connection with stockyards, 
It was not ground for revoklng a llve stock commission agent's lieense 
that he cbarged more for feed than the cost of the feed to hlm, where 
the overcharge was not willful or intentlonal, but due to the method ot 
purchasing and dlsposing of hay and feed at the stockyards. 

3. United States <@=3l25— Suit to enjoin revoklng of lieense not suit against 

United States. 

A suit to enjoin the Secretary of Agriculture from revoking a Uve stock 
commission agent's lieense «nder the Food Control Act (Oomp. St. Ann. 
Supp. 1919, §§ 3115i/àe-3115%kk, snsVsl^llSVsT) was not one against 
the United States. 

4. Injunction <@=;975— Revocation of iicense under Food Control Act may be re- 

strained. 

The threatened revocation by the Secretary of Agriculture of a Uve 
stock commission agent's lieense under the Food Control Act (Comp. St, 
Ann. Supp. 1919, §§ SlWiée-SllSyskk, 3115i/s«-3115y8i-) niay be enjolned, 
as there Is no adéquate remedy at law, and irréparable Injury would 
resuit from such revocation. 

In Equity. Suit by Earl H. Kuenster, doing business as the Kuen- 
ster Live Stock Commission Company, against E. Meredith, Secretary 
of Agriculture, and olhers. On motion to dismiss the supplemental 
bill. Motion denied, and temporary injunction continued. 

Sims, Welch & Godman, and Winston, Strawn & Shaw, ail of Chi- 
cago, m., for plaintiff. 

Charles F. Clyne, U. S. Atty., and Frederick Dickinson, Asst. U. S. 
Atty., both of Chicago, 111., for défendants. 

SANBORN, District Judge. This is a motion to dismiss a supple- 
mental bill, filed March 25, 1920, for an injunction against the Secre- 
tary of Agriculture, the former Secretary, and certain officers of the 
Bureau of Markets, to restrain the revocation of the lieense of the 
plaintifï, issued under Food Control Act Aug. 10, 1917, 40 Stat. 276, 
U. S. Comp. Stat. 1919 Supp. § SllSi/ge, Fed. Stat. Ann. 1918 Supp. 
181. The original bill was filed August 26, 1919, against the former 
Secretary and market officers. Secretary Houston resigned his office, 
and Secretary Meredith succeeded him in February, 1920, and was 
therefore made a défendant under Act Feb. 8, 1899, 30 Stat. 822, U. 

5. Comp. Stat. § 1594, 8 Fed. Stat. Ann. (2d Ed.) 953. Caledonian 
Coal Co. V. Baker, 196 U. S. 432, 25 Sup. Ct. 375, 49 L. Ed. 540. 

[ 1 ] To State the case briefly : The Food Control Act made the live 
stock commission business at the Chicago stockyards unlawful unless 
licensed by the Secretary of Agriculture. There is nothing in the stat- 
ute, the presidential proclamation, or the rules and régulations ex- 
pressly making the lieense revocable; but thèse stockyards licenses 
themselves expressly provide that each one is subject to revocation for 
violation by tlie licensee of any provision of the statute or régulations. 
The power to revoke is of course implied. Plaintifï admits the réser- 
vation is valid. 

[2] The question, then, is whether the licensees hâve violated the 
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statute, or the régulations referred to in section 5 thereof. Section 4 
provides : 

"It is made unlawful for any person willfully • • • to engage In any 
xiiscriminatory and unfair, or any deceptive or wasteful, practice or device, 
or to make any unjust and unreasonaWe rate or charge in handling or dealing 
in or witli any necessaries." Comp. St. Ann. Supp. 1919, § 3115%ff. 

Section 7 of régulation 3 provides : 

"A licensee shall not make any unjust * • • charge • • • for 
feeding * • • live stock in or In connection with stocliyards." 

Section 5 of the Food Control Act provides: 

"Any person who • • ♦ wilfully fails or refuses to discontinue any un- 
just, unreasonable, discriminatory and unfair • • * profit or practice, 
in accordance with the requirement of an order Issusd under this section, or 
any régulation prescribed under this section, shall" bc punlshed. Comp. St. 
Ann. Supp. 1919, § 3115%g. 

There is no évidence of any kind in the record of any willful viola- 
tion of the statute or régulations. The finding of Secretary Meredith 
does not so décide. It reads thus : 

"Upon considération of ail the évidence in this case, and in the exercise of 
the authority conferred upon me pursnant to said act, proclamation, and the 
régulations of the Président governing llcensees thereunder, dated July 26, 
1918, I hereby flnd that since the date of the issuance of said license, in 
carrying on your business as a commission man thereunder, you exacted 
from persons who consigned live stock to you for sale, on account of feed 
procured and furnished by you to such live stock, the sum of $2,525.G0 in ex- 
cess of the cost of sucli feed to you ; that in handling such feed account for 
such customers you were acting only as their agent, and did not disclose to 
them the fact that you were exacting such overcharges ; and that by reason 
of such conduct you hâve been guilty of making an unjust charge, in violation 
of section 4 of said Act of August 10, 1917, and of section 7 of régulation 3 
of said Régulations. 

"Done in duplicate In the District of Columbia on 19th March, 1920." 

The supplemental bill allèges that plaintiff has conducted his busi- 
ness under the license in ail respects according to lav/ ; that vrh'ûe there 
is a charge to his customers on his books for feed charged to them 
from July, 1918, to June, 1919, for $2,525.60 more than the amount 
paid by him for such feed, yet — 

"that It is and has been impossible, owing to the methods of dolng business 
which hâve existed for many years, and which are known to and acquiesced 
in by the shippers and customers of your orator, to détermine to whom such 
money thus showing as a crédit upon the books actually belongs." 

"That neither the Président, the Secretary of Agriculture, nor any of the 
subordinates charged with the enforcement of the aforesaid act of Congress 
hâve at any time found or intimated that your orator is guilty of any moral 
turpitude in his aforesaid dealings with his customers or in the accumulation 
of the aforesaid crédit in the aforesaid feed account." 

"Your orator allèges that the évidence produced before and considered by 
said Secretary of Agriculture shows that the moneys aceumulated as a crédit 
in your orator's feed account were not the resuit of any unjust charge or prac- 
tice, but were due unavoidably to the method of purchasing and disposing of 
hay and feed In the Union Stockyards, as fuUy described in said original blu 
of complaint, and were not aceumulated by virtue of any intentional over- 
charge by your orator agalnst his customers, or any of them." 
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The plaintiff allèges that he has discontinued the practice of over- 
charging his customers for feed, and makes the following averments 
on that subject, in paragraphs 9 and 13 of the supplemental bill : 

"9. And your orator avers that there has not been, and tliat uo claim is 
made by sald Secretary of Agriculture or aiiy of his reiiresoutalives or asents 
that there has been, any fund accumulated in suid fccd aoconnt as a cvsHlit 
thereto since said May 28, 1919, and that the said two letters of March 19, 
1920, herein set ont, referred to, and are concerned with, the accuniiilafioii and 
distribution of exactly the same fund as was referred to in said ioller of 
August 11, 1919, set out in the original bill of eomplaint, and wbich was sont 
to your orator by said David Franklin Houston, tho predecessor, as Secretary 
of Agriculture, of the said B. Meredith, the présent Secretary of Agriculture." 

"13. Your orator further avers that since the receipt of said letter of 
August 11, 1919, set out and referred to in the original bill of eomplaint, he 
has given assurances to the then Secretary of Agriculture, David Franklin 
Houston, that he would endeavor in every possible way to prevent the accumu- 
lation of any crédit in the feed accouut, and would in every possible way 
endeavor to make proper crédits and allowances to shippers whose cattle 
falled to consurr^e ail of the hay and feed ordered for their consumption by 
your orator or the shipper, or both, and that he would endeavor, so far as 
possible, to keep a strict and accurate clieck upon the deliveries of hay and 
feed to the pens where live stock are fed and watered, to the end that, If at ail 
avoidable, the shipper would be charged only for the amount of hay and 
feed actually consumod by his live stock." 

By the letter of March 19, 1920, the Secretary notifies plaintiff that 
he will revoke his license if he does not distribute the $2,525.60 among 
his customers, but will not do so because he fails to so distribute, but 
because he has violated the law. 

Finding nothing in the record to show any such violation, the motion 
to dismiss should be denied, and the temporary injunction continued 
until further ordered. Since the Secretary's décision does not show 
the violation of either the statute or the régulation to hâve been a will- 
ful one, and the supplemental bill clearly showing that the excess 
charges were not willful, no violation appears — no ground for revoca- 
tion. 

[3] The suit is not one against the United States, but to restrain the 
ultra vires action of its officer. U. S. v. Lee, 106 U. S. 196, 210, 1 Sup. 
Ct. 240, 27 Iv. Ed. 171 ; Lane v. Watts, 234 U. S. 525, 540, 34 Sup. Ct. 
965, 58 h. Ed. 1440; Id., 235 U. S. 17, 35 Sup. Ct. 3, 59 L. Ed. 104. 

[4] Nor is this a suit to restrain criminal proceedings. There is no 
adéquate remedy at law. The Secretary has done nothing, but only 
makes a threat. Défendants make no suggestion of any spécifie légal 
remedy. Irréparable injury would resuit from a revocation of the 
license. This is so obvious as to requirç no further statement. 



SUPREME TRIBE OF BEN HUR V. CAUBLE 247 

(264 P.) 

SUPREME TRIBE OF BEN HUR v. CAUBLE et al. 

(District Court, D. Indiana. February 2, 1920.) 
No. 7. 

1. Courts c®=3308— Jurisdiction of class suits limited to cases of diverse citizen- 

ship. 

As the Constitution gives fédéral courts jurisdictlon over cases in- 
volviug nonfederal questions only whcn the parties are of diverse citi- 
zenahip, their jurisdictlon over suits on behalf of a class is limited to 
cases wliereln the parties are purely interstate. 

2. Courts (©=3332 — Equity ruie ineffective to conter jurisdictlon of class suits with- 

out diverse citlzensiiip. 

If the omission from equity rule 38 (lOS Fed. xxix, 115 C. C. A. xxix), 
relative to suits on behalf of a class, of the former qualification that in 
such cases the decree sball be without préjudice to the rights and claims 
of absent parties, was intended to remove the interstate limitation 
of the jurisdictlon of fédéral courts when class suits are the subjeet- 
matter, it is ineffective to aceomplish such intention, as the jurisdictlon 
of the fédéral courts is limited by the Constitution and cauuot be af- 
fected by court rules. 

3. Courts ©=3308— Class suit against Indiana corporation is within jurisdlction of 

fédéral court, thougli there are Indiana citizens who are members of class. 

Jurisdictlon of fédéral court of a class suit brought by nonresident 
members of the class against an Indiana corporation is not ousted by 
the fact that there are Indiana citizens wlio are members of the class, 
in View of equity rule 39 (198 Fed. xxix, 115 C. C. A. xxix), providing that 
when persons cannot be made parties by reason of their being ont of 
the jurisdlction of the court or because their joinder would oust the 
jurisdictiou of the court, the court may proceed without them and that 
decree sball be without préjudice to their rights, 

4. Courts <S=264(I)— Nonfederal controversy between citizens of same state can 

be heard only when necessary to administration of res. 

It is only when a fédéral court is already properly in possession of 
a res, and the détermination of an intrastate nonfederal controversy is 
necessary to its just administration, that a fédéral court luay hear and 
détermine a nonfederal controversy between citiz,ens of the same statc 
on an ancillary bill or intervening pétition. 

5. Courts <@=3264(4)— Suit to restrain citizen of same state as plaintiff not ancil- 

lary to suit by noncitizens against plaintiff. 

Wliere citizens of other states on behalf of holders of a class of beneflt 
certificates issued by an Indiana corporation brought a suit against it, 
resuKing in a decree for the corporation, a suit by tlie corporation 
against Indiana citizens holding such certificates to restrain actions by 
them involving the same question was not an ancillary bill, but an origi- 
nal bill between citizens of Indiana, of which the fédéral court had no 
jurisdictlon. 

In Equity. Suit by the Suprême Tribe of Ben Hur against Aurélia 
J. Cauble and others. Bill dismissed. 

Crâne & McCabe, of Crawfordsville, Ind., and Miller, Dailey & 
Thompson, of Indianapolis, Ind., for complainant. 

Bachelder & Bachelder, Guilford A. Deitch and Frank G. West, ail 
of Indianapolis, Ind., for défendants. 

BAKER, Circuit Judge. The original bill in this case was brought 
against the Suprême Tribe of Ben Hur by George Balme and others in 
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their own right and on behalf of other holders of class A certificates. 
The court took jurisdiction on the ground of diversity of citi;;enship, 
as the défendant was an Indiana corporation, and none of the named 
complainants was a citizen of that state. A decree in favor of the 
défendant resulted. Actions against the Suprême Tribe of lien flur 
raising the same questions were then started in the state courts of 
Indiana by Indiana holders of class A certificates. The Suprême 
Tribe of Ben Hur thereupon presented this as an ancillary bill to re- 
strain those Indiana citizens from prosecuting their actions in the 
state courts, claiming that the original bill was a class suit and the 
rights of ail holders of class A certificates were fully adjudicated, as 
in Royal Arcanum v. Green, 237 U. S. 531, 35 Sup. Ct. 724, 59 L. Ed. 
1089, X. R. A. iyi6A, 771. 

It is a fundamental principle oi our system of jurisprudence that 
no court may adjudicate the rights of parties who are not subject to 
its jurisdiction. Had the Indiana holders of class A certificates been 
named in the original bill, the court could not hâve taken jurisdiction 
on the ground then relied on — i. e., diversity of citizenship. Was 
there anything in the subject-matter of this as a class suit which 
would give the court jurisdiction over the rights of those who could 
not be named parties to the bill without ousting the jurisdiction? 

Before the Judiciary Act of 1789 (1 Stat. 73) created the fédéral 
courts, the doctrine of class suits (though not called by that name) 
was a well-established exception to the gênerai rule that only rights 
of actual parties to the bill mav be affected hy the decree. Story's Eq. 
PL (lOth Ed.) §§ 94-116; Wést v. Randall, 2 Mason, 192, Fed. Cas. 
No. 17,424; Adair v. New River Co., 11 Ves. 429; Wendell v. Van 
Rensselaer, 1 Johns. Ch. (N. Y.) 349; Mare v. Malachy, 1 Myl. & Cr. 
559; Fenn v. Craig, 3 Y. & Coll. 216; Barker v. Walters, 8 Beav. 
92. At that time the courts of a state in which a particular corpo- 
ration was domiciled were the necessary forums of ail grievances 
concerning the rights of any of its citizens against that corporation. 
To state the same thing from a différent viewpoint, the rights of 
a citizen against a corporation of his own state could hâve been 
adjudicated only in the courts of that state. To be sure, a citi- 
zen of a différent state might hâve brought an action against the 
corporation; he might even hâve brought a class suit against it; but 
he must hâve brought it in the courts of the home state of the cor- 
poration. 

[1] The Constitution gave to the fédéral courts jurisdiction over 
cases of law and equity involving nonfederal questions only when the 
parties were of diverse citizenship. Their jurisdiction over the sub- 
ject-matter of class suits, then a well-established doctrine, was thereby 
îimited to cases wherein the parties were purely Interstate. Therefore 
adjudication of the rights of a citizen against a corporation of his 
own state, being only intrastate litigation, could not be had in the 
fédéral courts. 

[2j Equity rule 38 (198 Fed. xxix, 115 C. C. A. xxix) is as fol- 
lows: 
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"When the question is one of common or soneral intcrest to many persons 
constitnting a olass so mimerons as fo niake It impractlcable to briiig them 
ail before tlie court, one or more may sue or rlcfend for the wliolo." 

This rule f ormerly was qualified by the following- clause : 

"Rut in sucli cases the decree sliall be witliout préjudice to tbe rlglits and 
claims of the absent parties." 

It is urged by complainant that this omission was intended to re- 
move the interstate hmitation of the jurisdiction of the fédéral courts 
when a class suit was the subject-matter. If it was intended tO' extend 
jurisdiction in such a naive fashion, such intention could not hâve 
been thus accomplished, for the limitation of the jurisdiction of the 
fédéral courts with respect to subject-matter heing constitutional, it 
could not be afïected by rules, either affirmatively or negatively ex- 
pressed. 

[3] A rule more applicable to the présent case is rtile 39. This 
rule and Act Feb. 28, 1839, c. 36, § 1, .S Stat. 321 (Comp. St. § 1032), 
on which it is based, merely formulate a long-established practice. 
Commercial Bank v. Slocomb, 14 Pet. 60, 10 L. Ed. 354; Shields v. 
Barrow, 17 How. 130, 15 L. Ed. 158; Thomas v. Anderson, 223 Fed. 
41, 138 C. C. A. 405 (C. C. A. 8th Cir.). The rule is as follows: 

"In ail cases whpre it shall appear to the court that persons, who might 
otherwiso be deenied ])roper parties to the suit, cannot be niade parties by 
reason of their being out of the jurisdiction of the court, or incapable other- 
wise of being niade parties, or because their joinder would oust the juris- 
diction of the court as to the parties before the court, the court niay, in its 
discrétion, proeeed in the cause wlthout making such persons parties ; and 
in such cases the decree shall be without préjudice to the rights of the ab- 
sent parties." 

It cannot be doubted that Indiana citizens were "out of the juris- 
diction" of the fédéral court in the suit against an Indiana corpora- 
tion. Nor can it be doubted that "their joinder would oust the ju- 
risdiction of the court." Although that did not prevent the court 
from proceeding with the cause, the rights of Indiana citizens were 
not affected, because "in such cases the decree shall be without préj- 
udice to the rights of the absent parties." In other words, although 
the original bill was a class suit, the class did not include Indiana citi- 
zens. 

[4] Sometimes by means of an ancillary bill or an intervening pé- 
tition a fédéral court hears and détermines a nonfederal controversy 
between citizens of the same state; but that occurs only in those cases 
in which the fédéral court is already properly in possession of a res 
and the détermination of the intrastate nonfederal controversy is 
necessary to a just administration of the res. Manifestly this bill is 
not of that character, for the original bill involved only the charter 
rights of the Ben Hur Society under the Indiana statutes. 

[5] The présent défendants not being parties to the original bill, 
this proceeding is not an ancillary bill, but is an original bill of an In- 
diana corporation against Indiana citizens, and this court is without 
jurisdiction. 

The bill is therefore dismissed, on the sole ground that the court 
is without jurisdiction to entertain it. 
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UNITED STATES v. MASTERS (MORAN, Intervener). 

(District Court, B. D. Missouri, E. D. March 25, 1920.) 
No. 7314. 

1. Intoxicating liquors <g=325l— Lien on confiscated vehiole must be proved. 

Olaimant of a lien on an automobile, solzed under Volstead Act Oet. 28, 
1919, § 26, as havlng been used l'or illégal trausportatiou of liquor, must 
estaWish lus clalm by compétent évidence. 

2. Internai revenue <S=:334— Unstamped promissory note not compétent. 

A promissory note not bearing the internai revenue stanips required 
by Act Feb. 24, 1919, § 1107 (Conip. St. Ann. Supp. 1919, § 0318p), by 
virtue of section 1105 (section 6,S18n) continuing ail applicable prior 
laws in force, and Act June 13, 1S98, § 14 (section 631Shhh), is not admis- 
sible in évidence in a fédéral court. 

Criminal prosecution by the United States against David Masters. 
On application of Frank Moran, intervener, for return of automobile 
used in transporting liquor. Denied. 

N. C. Whaley, Asst. U. S. Atty., of St. Louis, Mo. 
Benj. H. Marbury, of Farmington, Mo., for intervener. 

FARIS, District Judge. Défendant, David Masters, was arrested 
on the 29th day of February, 1920, while transporting intoxicating 
liquor in violation of the provisions of title 2 of the Volstead Act (Act 
Oct. 28, 1919, c. 85, 41 Stat. 305). The vehicle used by him as a car- 
rier of this illicit cargo was an automobile. This automobile was 
seized, pursuant to the provisions of section 26 of said act, and after 
a hearing upon the question of good cause was ordered sold. Défend- 
ant had theretofore, to wit, on the Uth day of March, 1920. pleaded 
guilty in this court and been fined the sum of $500 and costs, which fine 
and costs he paid. 

Frank Moran, the intervener herein, as the alleged holder of a 
chattel mortgage on said automobile to secure the sum of $1,500, evi- 
denced, as it was alleged, by the note of Masters for said sum, inter- 
vened, praying that out of the proceeds of the sale of the automobile 
in question intervener be paid his debt and interest, as evidenced by 
said note. This note bore date of February 3, 1920, and became due 
30 days after date, and was therefore past due when défendant plead- 
ed guilty and was fined by this court. 

This note had no documentary stamps affixed thereto as required 
by the Internai Revenue Act of February 24, 1919 (section 1107, Act 
Feb. 24, 1919, c. 18, 40 Stat. 1135 [Comp. St. Ann. Supp. 1919, § 
6318p]). On the ground that no stamps were affixed to the note the 
government objected to the competency and admissibility thereof as 
évidence. The chattel mortgage had not been recorded or filed for 
record in the state of lowa, wherein the automobile is alleged to hâve 
been at the date of the giving of said note and mortgage, and wherein 
the intervener and défendant both resided. Therefore the government 
objected to the admissibility of the chattel mortgage as not being com- 

^=3For other cases see same topic & KBY-NUMBBK in ail Key-Numbered Dlgests & Indexe» 
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pètent évidence of a bona fide lien. Botli of thèse objections were 
taken under advisement with the motion of intervention, as being in 
the view of the court décisive of the intervener's claim. Other évi- 
dence in the case tended to show that no part of the note in question 
had been paid by the intervener. No scienter of the defendant's ilhcit 
traffic was brought home to intervener, and upon this phase of the case 
intervener may be conceded to be a claimant in good faith of the 
property seized. 

That part of the Volstead Act, which this proceeding and the above 
facts bring up for construction, reads thus : 

"Whenever Intoxicating liquors transportée! or possessed lUegally shall 
fte seized by an offleer he sliall take possession of the vehicle and team or 
automobile, boat, air or water craft, or any other couveyanee, and shall ar- 
rest any person in charge theroof. Such oflieer shall at once proceed against 
the person arrested under the provisions of this title in any court having 
compétent jurisdiction ; but the said vehicle or conveyanee shall be returned 
to the owner upon exécution by him of a good and valid bond, with sufflcient 
sureties, In a sum double the value of the property, which said bond shall 
be approved by said offleer and shall be conditioned to return said property 
to tlie custody of said officer on the day of trial to abide the judgraent of the 
court. The court upon conviction of the person so arrested shall order the 
liquor destroyed, and unless good cause to the contrary is shown by the 
owner, shall order a sale by public auction of the property seized, and the 
officer makjng the sale, after deducting the expenses of lieeping the property, 
the fee for the seizure, and the eost of the sale, shall pay ail liens, accordlng 
to their priorities, which are established, by intervention or otherwise at said 
hearing or in other proceedings brought for said purpose, as being bona fide 
and as having been created without the lienor having any notice that the 
carrying vehicle was being used or was to be used for illégal transportation 
of liquor, and shall pay the balance of the proceeds into the Treasury of the 
United States as miscellaneous receipts. Ail liens against property sold un- 
der the provisions of this section shall be transferred from the property to 
the proceeds of the sale of the property. If, however, no one shall be found 
clalniing the team, vehicle, water or air craft, or automobile, tlie taking of 
the same, with a description thereof, shall be advertised in sonie newspaper 
published in the clty or county where taken, or if there be no newspaper pub- 
lished in such a clty or county, In a newspaper having circulation in the coun- 
ty, once a week for two weeks and by handbills posted in three public places 
near the place of seizure, and if no claimant shall appear within ten days 
after the last publication of the advertiseuKmt, the property shall be sold 
and the proceeds after deducting the expenses and costs shall be paid into 
the Treasury of the United States as miscellaneous receipts." Section 26, 
Act Oct. 28, 1919. 

[1] However harsh the above provisions may be (and this is a ques- 
tion addressed to the législative branch of the government, and not 
to the judicial branch thereof), 1 deem it fairly deducible from the 
language used by Congress that the lien referred to is a lien which 
must be established by compétent évidence. The mère assertion of a 
bona fide lien does not prove the fact that the lien is such. 

[2] I hâve reached the conclusion that the promissory note ofïered 
hère was inadmissible as évidence for lack of documentary stamps 
thereon, as required by the Revenue Act of 1919, supra. Briefly, this 
act required the affixing of documentary stamps of the value of 2 cents 
for each $100 of the amount of the note, or in this case 30 cents in ail. 
Other provisions of the Revenue Act of 1919, supra, provided for 
the rétention in force of ail laws relating to the assessment and coUec- 
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tion of taxes, so far as applicable, for the purpose of collecting stamp 
taxes omitted through mistake or fraud from any instrument, docu- 
ment, paper, or writing. Section 1105, c. 18, 40 Stat. 1134 (Comp. St. 
Ann. Supp. 1919, § 6318n). 

The efïect of the above provision was by référence to read into the 
Revenue Act of 1919 the provisions of the act of June 13, 1898 (Act 
June 13, 1898, c. 448, § 14 [Comp. St. Ann. Supp. 1919, § 6318hhh]), 
which has never been repealed, and v^^hich so far as pertinent reads 
thus: 

"Hereafter no Instrument, paper or documont requlred by law to be stampod, 
which has been slgned or issued without being dul.y stamped, or with a 
déficient stamp, nor any copy thereof, shall be recorded or admltted, or used 
as évidence in any court until a légal stamp or stamps, denoting the amouut 
of tax, shall hâve been affixed thereto, as prescribed by law." 

It follows, therefore, that whatever may be the rule in the state 
courts as to the admissibility in évidence of documents which are not 
stamped, though required so to be, the fédéral courts are bound by the 
statute quoted, and the note offered to establish the lien of intervener 
was not compétent or admissible in évidence of such alleged lien. 
Since, therefore, the évidence of intervener's lien has failed, the lien 
itself must fail. 

This view disposes of the case. So I need not take time or space to 
consider whether the failure to record the chatte! mortgage in the 
county and state of the résidence of défendant and intervener is, or is 
not, also, under the facts, another point of weakness in the case of the 
intervener, nor, as germane to this point, whether, lacking proof of 
the law of lowa, such chattel mortgage vifas, or was not, required to be 
recorded therein, nor whether, lacking a lecord thereof, the govern- 
ment in a seizure of the sort before me stands in the position of a 
purchaser for value, as does such ordinary purchaser of a mortgaged 
chattel in the state of Missouri, in a case wherein the chattel mortgage 
is neither filed nor recorded, as the law of the state of Missouri re- 
quires. 

The motion of intervener to hâve his lien declared, and to hâve paid 
to him so much of the proceeds of the sale as shall be sufficient to 
liquidate his debt, should be denied. 

Let an order be entered accordingly. 



WHIFFIN V. COLE. 

(District Court, D. Idaho, S. D. Jaiuiary 24, 1010.) 

Ko. 6.50. 

Removal of causes <g==>21— Action against manager of réclamation project remov- 
abie. 

An action against tlie manager for the United States of a réclamation 
Project to recover damages for négligence while acting in his représenta- 
tive caiiacity Iwld to presuniptively involve a fédéral question and to be 
removable. 

^:=5For other cases see same topic & KEY-NUMBER in aU Key-Numbered Digests & Indexes 
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At Law. Action by C. W. Whiffin against D. W. Cole, On motion 
to remand to state court. Denied. 

Ira E. Barber, of Boise, Idaho, for plaintiff. 

J. L. McClear, U. S. Atty., and B. E. Stoutemyer, both of Boise, 
Idaho, for défendant. 

DIETRICH, District Judge. The précise question involved is 
whether the "project manager" of a United States réclamation project, 
when sued in a state court for damages on account of his alleged neg- 
hgence in operating a project canal, can remove the cause to a fédéral 
court. The answer, it is thought, must be in the affirmative. In view 
of the relation of the government to such a project and the administra- 
tive status of the manager, a fédéral question is presumed to be in- 
volved ; and af ter ail that is the ultimate inquiry, for upon that ground 
alone défendant predicates his claim of a right to remove. True, there 
may be some doubt whether in a strict légal sensé Cole is an "officer" 
of the United States. U. S. v. Mouat, 124 U. S. 303, 8 Sup. Ct. 505, 
31 L. Ed. 463; U. S. v. Germaine, 99 U. S. 508, 25 L. Ed. 482. It is 
not uncommon, however, to refer to those having responsible charge 
of a réclamation project as officers. Swigart v. Baker, 229 U. S. 187, 
33 Sup. Ct. 645, 57 L. Ed. 1143 ; Réclamation Manual, pp. 227, 270. 

But whether the manager is an "officer" is not the controlling ques- 
tion. Admittedly he is the governmental représentative, through whom 
the project is managed and carried on, and it is not highly material 
whether his status be that of an officer or a responsible agent. He is 
engaged in the administration of a fédéral law, and he has the right to 
bring into the fédéral courts controversies, to which he is made a party, 
touching the validity or propriety of acts done by him in his représenta- 
tive capacity. Moon on Removal of Causes, pp. 259 to 263 ; Sonnen- 
theil v. Christian Moerlein Brew Co., 172 U. S. 401, 19 Sup, Ct. 233, 
43 L. Ed. 492; Bock v. Perkins, 139 U. S. 628, 11 Sup. Ct. 677, 35 L. 
Ed. 314. 

Accordingly the motion will be denied. 



KOHN V. JACOB & JOSEF KOHN, Inc., et al. 

(District Court, S. D. New ïork. April 9, 1920.) 

1. War <©=>I2— Deht due enemy may be ordered transferred to Alien Property 

Custodian. 

Ululer Trading wlth tlie Eneiny Act, § 7c (Coiiip. St. 1918, Comp. St. 
Ann. Siipp. 1019, § SllSy^a), providlng that, If the Président shall so 
require, any rnoney or property owlng or belonging to an enemy shall 
be transferred or paid to the Allen Troperty .Custodian, a debt due an 
enemy is included. 

2. War (®=> 12— Executive rule that demand by Alien Property Custodian should 

vest title in liim was valid. 

i;nder Trading wlth the Enemy Act, § 7c (Comp. St. 1918, Comp. St. 
Ann. Supp. 1919, § 3115%d), rules i)romnlgated by the Président pro- 
vidlng for a demand by the Alien l'ropei-ty Custodian for the transfer 

^=»Por other cases see same topic & KEY-NUMBBK in ail Key-Numbered Dlgests & Indexes 
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to him of property belonglng to enemies, and providing that such demand 
should forthwith vest in him such riglit or title as mlght be Included 
in tlie demand, were valid, and such demand gave the Custodian a com- 
plète title. 
3. War <S=>I2— Courts without jurisdiction of suit to recover property lawfully 
captured by one subsequently becoming an alien friend. 

Under Trading with the lOnemy Act, § 9 (Comp. St. 1918, Comp. St. 
Ann. Supp. 1919, § 3115%e), providing that, exoept as therein providp.d, 
money transferred to the Alien Property Custodian sliall not be subject 
to any order or decree of court, wliere a debt due an alien enemy was 
lawfuUy captured by the Alien Property Custodian, and the alien subse- 
quently became an alien friend, his sole remedy was by suit under section 
9, following the President's failure to recognize a claim to the funds, and 
the court had no jurisdiction of a suit not brought under that section. 

In Equity. Suit by Julius Kohn against Jacob & Josef Kohn, 
Incorporated, and Francis P. Garvan, individually and as Alien Prop- 
erty Custodian. On motion by the Alien Property Custodian to 
dismiss the bill. Bill dismissed. 

Motion by the Alien Property Custodian to dismiss a bill in equity brought 
against a domestic corporation and the Alien Property Custodian for lack of 
jurisdiction. The bill alleged that the domestic corporation ovt'ed plaintiff a 
large sum of money in December, 1917, at whlch time he resided in, and was 
presumably a subject of, that part of the Austro-Hungarian Empire which 
is now Included in the republic of Czecho-Slovalàa ; that on June 27, 1918, 
the Alien Property Custodian served a demand upon the domestic corpo- 
ration to pay the debt to him, and the corporation has paid part of, but 
not ail, the amount due; that the Alien Property Custodian threatens to 
take action to recover the balance not yet paid; that on September 4, 1918, 
the United States recognized the republic of Czecho-Slovaliia, of which the 
plaintiff was a citizen and résident, by which he hecame an alien friend; 
and that on November 14, 1918, the last German forces withdrew from its 
territory. The bill prays an injunction against the Alien Property Custo- 
dian and a decree against the domestic corporation. 

Spier Whitaker, of Washington, D. C, for the motion. 
Arthur Garfield Hays, of New York City, opposed. 

LEARNED HAND, District Judge (after stating the facts as 
above). The chief question raised is whether the right of capture was 
effectively exercised by the demand of the Alien Property Custodian 
on June 27, 1918, at which time the plaintiff was an enemy. The 
"property" was a debt of which he was the obligée and the domestic 
corporation the obligor. Two questions arise: Was a debt within 
the scope of section 7 (c) of the act (Comp. St 1918, Comp. St. Ann. 
Supp. 1919, § 3115i/2d), on June 27,. 1918? Was the demand of the 
Alien Property Custodian an effective capture, if it was ? 

[1] On the date in question the section read as follows: 

"If the Président shall so require, any money or other property owing or 
belonging to * * * an enemy * * * which the Président after in- 
vestigation shall détermine is so owing or so belongs * * * shall be 
* * * transferred * * * or paid over to the Alien Property Custo- 
dian." 

"Money * * * owing * * * to * * * an enemy" cer- 
tainly includes a debt. The transfer or payment of such money in- 
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cludes the transfer or payment o£ a debt. Therefore the answer 
to the first question is clear. 

[2] The question of the proper formalities for capture remains. 
The obliger is to "transfer * * * or pay" the "money," "if the 
Président shall so require." The Président promulgated, under sec- 
tion 5 (a) of the act (section 3115%^), certain rules on February 26, 
1918. Rule 2 (a) prescribed a "demand" by the Alien Property Cus- 
todian as the proper way to require the transfer, etc., and rule 2 (c) 
that such a demand — 

"shall forthwitlj vest in tlie Allen Property Custodian such rlght, tltle, etc.. 
In the iHoney or other property demanded * • ♦ as may be included In 
the demand." 

If the rule is valid, the demand effects the transfer of the prop- 
erty. A moment's reflection seems to me to make it clear that it must 
be so, else the statute puts a premium upon résistance and delay. 
The analogies of attachment and garnishment are directly in point. 
It cannot of course, hâve been the purpose of section 7 (c) to per- 
mit its purpose to be frustrated by récalcitrants, who might, by pro- 
longing their contests, destroy the right of capture till peace was 
declared, when it would be too late. Section 17 gives the Alien Prop- 
erty Custodian his remédies to reduce to possession his title (Garvan 

V. $20,000 Bonds, 265 Fed. 477, C. C. A. ), but that title must 

be complète by the symbolic act of capture. Probably the rule was 
unnecessary, but it was unquestionaLly valid. 

[3] Hencc there can be no doubt that the debt was subject to cap- 
ture, and was in fact captured on June 27, 1918, while the plaintiff was 
still an enemy, though he bas since become an alien friend. But the 
objection is to the jurisdiction of this court, not to the equity of the 
bill, so that the foregoing does not precisely meet the motion. As 
a friend ^ the plaintiff may sue, but only under section 9 of the act 
(section 3115%e), because that section concludes as follows: 

"Except as hereln provided, the money * • ♦ transferred * * * to 
the Allen Property Custodian shall uot be * ♦ • subject to any order or 
decree of any court." 

The preceding provisions are for a suit following the President's 
failure to recognize a claim made to the funds. This is the sole 
remedy given any claimant friend ^ for any property captured under the 
act. As this bill is clearly not one brought under section 9, and as 
under its allégations the debt was lawfully captured, this court is 
without jurisdiction. The plaintiff relies upon section 17 (section 
31151^1), but in the face of section 9 that section will not serve the 
plaintiff. 

This court is therefore without jurisdiction to entertain the bill, and 
it will be dismissed, with costs. The plaintiff may hâve 20 days ta 
plead over, if he thinks he can mend his case. 

1 Whetber an enemy may sue aade>- section 9, after déclaration of peace, 
le uot luTOlved. 
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SHEPARD &. GLUCK v. SNODGRASS. 

(District Court, E. D. Loulsiana, New Orléans Division. March 4, 1920.) 

No. 16110. 

AttacKment (@3:3249— Motion to vacate held not sustained by évidence. 

Evidence held not to siistain a motion to vacate an attachment of 
property of a iionresldent défendant, on the si'ound that plalntiffs fraud- 
ulently induced liini to ship tlie proi>erty into tlic district for the purpose 
of attaching It. 

At Law. Action by Shepard & Gluck against John Snodgrass. On 
rule to dismiss writ of attachment. Rule discharged. 

Ross E. Breazeale, of New Orléans, L,a., for plaintifïs. 
P. M. Milner, of New Orléans, La., for défendant. 

FOSTER, District Judge. This suit was originally brought in the 
civil district court for the parish of Orléans, and service obtained by 
an attachment levied on lOO baies of cotton, property of the non- 
resident défendant, and then removed to this court. A rule was filed 
to dissolve the attachment, on the ground that the plaintifïs had ob- 
tained the shipment into Eouisiana of the said cotton by fraudulent 
représentations and purely for the purpose of attaching it. 

It appears that the parties had dealings that resulted in a claim by 
the plaintiffs on account of deficiency in grades and other damages 
resulting from the transactions. A partial adjustment of this claim 
was made, and défendant agreed to deduct $2,000 from the next in- 
voice of cotton shipped, and thereafter to deduct $500 from each suc- 
ceeding invoice. Défendant wired plaintifïs that they had sold 100 
baies of cotton for their account and to ship it, deducting $500 from 
the invoice, which seems to be in accordance with their previous agree- 
ment. The défendant shipped the cotton, deducting only $350 from 
the invoice, and plaintiffs declined to accept it or pay the draft. After 
that the cotton was turned over to another broker for defendant's 
account, and subsequently the writ of attachment was issued, and the 
cotton was seized thereunder. 

Undoubtedly, if the plaintiffs had been induced to ship the cotton to 
New Orléans purely for the purpose of having it subjected to a writ 
of attachment, the attachment might properly be dissolved; but I do 
not find that such is the case hère. 

The rule will therefore be discharged. 

®=5For other cases see same topic & KEY-NUMBER in ail Key-Numbered Dlgests & Indexes 
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SEARS V. UNITED STATES (three cases). 

(Circuit Court of Appeals, First Circuit. Mardi 23, 1920.) 
Nos. 1447-1449. 

1. Bribery <§=! (2)— Inspectors "performing an officiai function" held to be gov- 

ernment officers. 

Inspoftors placed by autlîorily of the War Department in tlic plant 
of a contrnotor for the manufacture of army shoes to mako preliminary 
inspection of inaterial use<l. in an advisory capacity, pursuant to tlie 
terms of tlie (!ontract, and fioverned as to tlieir duties liy régulations of 
the departnient, held perfoi-minp; an officiai function for the United 
States, within Pénal Code, § ."!9 (Comp. St. § 1020:î1, makinfr bribery of 
such persons an offense, althousli the shoes were sulyect to final inspec- 
tion l)efore acceptance. 

2. Criminal law (S=>37l ( 12)— Evidence of other offenses compétent on question 

of intent. 

On trial of défendant on an indictment charginj"; him with defrauding 
the Kovei-nment, by using in the manufacture of army shoes Inner and 
outer soles not of the quality called for l)y the contract, évidence that he 
also knowingly used bad middle soles held compétent on the question of 
intent. 

3. Criminal law ©=l 168(3)— Harmiess error in failing to swear witnesses. 

That two governnipnt witnesses were not sworn beforo tcstifying held 
not réversible error, whcre the facts to which they testified were subse- 
quently in substance testifled to by défendant. 

4. Criminal law ®=3l 134(4)— Déniai of new trial not reviewabie. 

The déniai of a motion for new trial in a criminal case by a fédéral 
court is not, except under unusual circumstances, reviewabie by the ap- 
pellate court. 

5. Conspiracy <©=345— Testimony to facts too remote iield incompétent. 

In a prosecution for conspiracy to defraud the L'nited States and to 
bribe government insi)ectors, testiniony that in a quantity of shoe soles 
purchased from a coucern was found a large percentage of soles of a 
better grade than those bought held properly excluded, as too remoto, 
when offered to establish the presumption that a quantity purchased from 
the same coucern a year before, when market conditions were différent, 
also contained such percentage of the higher quality. 

6. Conspiracy <®=348— Instructions approved. 

In a trial for conspiracy to defraud the Tlnited Stales and to hribe 
govei'nuient officers or agents, instructions held correct and to fuUy 
protect defendant's rights. 

7. Words and phrases — "Iron." 

The «ord "iron," when used as a measurement for shoe soles, means i/^g 
of an inch in thickness. 

LEd. Note. — For other définitions, see Words and Phrases, First and 
Second Séries, Iron.] 

In Error to the District Court of the United States for the District 
of Massachusett.s ; James M. Morton, Judge. 

Criminal prosecutions by the United States against Frank I. Sears. 
Judgments of conviction, and défendant brings error. Affirmed. 

Charles F. Choate, Jr., of Boston, Mass. (William H. Garland, of 
Boston, Mass., on the brief), for plaintiff in error. 

Lewis Goldberg, Asst. U. S. Atty., of Boston, Mass. (Thomas J. 
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Boynton, U. S. Atty., of Boston, Mass., on the brief), for the United 
States. 

Before BINGHAM, JOHNSON, and ANDERSON, Circuit 
Judges. 

ANDERSON, Circuit Judge. The défendant, Sears, was convicted 
under three indictments charging him jointly with one Sherwood with 
conspiracy to defraud the United States and to bribe two government 
inspectors, Smith and Honen. 

The three cases were tried together. On the day of the trial, Sher- 
wood retracted his former plea of not guihy and pleaded guilty to each 
of the three conspiracy indictments. The two inspectors, Smith and 
Honen, who were also separately indicted for receiving the bribes al- 
leged to hâve been given by Sears and Sherwood, were not put to trial, 
but were called by the government as witnesses at the trial of the de- 
fendant Sears. 

Sears was sentenced to imprisonment in the House of Correction at 
Greenfield for a term of one year and one day on each of the three in- 
dictments, the sentences to run concurrently. 

The alleged fraud and bribery took place with relation to the per- 
formance by A. J. Bâtes Company of a contract with the government 
dated October 13, 1917, for the manufacture and delivery to the United 
States of 114,000 pairs of shoes for army use. Sears was vice prési- 
dent and gênerai manager of the Bâtes Company. He signed this 
contract and was familiar with its elaborate and minute spécifications 
in respect to the kind and quality of the materials to be used in the 
manufacture of the shoes. Sherwood had been in the employ of the 
Bâtes Company over 20 years, during the last 7 of which he was f ore- 
raan of the sole leather room and assistant to Sears in purchasing sole 
leather. Smith and Honen were government inspectors placed in the 
Bâtes plant in order to inspect the shoes while in the process of manu- 
facture and to reject any materials or workmanship not conforming to 
the requirements of the contract; such action, however, was in an 
advisory capacity only; final inspection was made at the time and 
place of delivery. 

[7] The indictment for conspiracy to defraud the United States 
charged in substance that Sears and Sherwood conspired to buy and 
use outer and inner soles inferior to those called for by the contract. 
The contract called for outer soles of a thickness of 9 iron. "Iron" 
means ^/^s of an inch in thickness. About the time the contract for 
thèse shoes was placed, in October, 1917, the défendant Sears instruct- 
ed Sherwood to purchase, and Sherwood did purchase, a large quan- 
tity of outer soles graded as 8I/2 iron outer soles. 

Thèse outer soles were purchased at an average price of about 65 
cents. There was évidence tending to show that the average market 
price of 9-iron soles at that time was about 75 or 76 cents. Sears him- 
self put the market price at about 72 cents. There was also évidence 
tending to show that a large part of the 83/2-iron outer soles thus pur- 
chased were used in manuf acturing the shoes called for by the govern- 
ment contract. There was also évidence that in October, 1917, Sher- 
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wood, under instructions from Sears, boiight inner soles of a lower 
grade than that required by the contract, at priées ranging from l5i/i> 
to 17 cents per pair, whereas inner soles of the contract grade had at 
that time a market price of about 25 cents per pair. 

The défendant, who testified in his own behalf, admitted the pur- 
chase of the 8i/2-iron soles, but contended in effect that at the time of 
this purchase the market had been stripped of 9-iron outer soles, be- 
cause the government had contracted for large quantities of shoes 
specif ying 9-iron soles ; that he purchased in the aggregate some 200,- 
000 pairs of outer soles graded at 8%-iron, expecting therefrom to cuU 
enough 9-iron soles to enable his company thus substantially to per- 
form its contract with the government, using the balance of thinner 
soles on shoes intended for civilian use. 

There was little dispute as to the facts concerning the payment of 
money to the inspectors. Frank Smith was inspecter at the Bâtes 
Company factory of outer soles and inner soles and sole leather from 
some time in the fall of 1917 until about April, 1918. There was évi- 
dence that about November 17, 1917, the défendant Sears told Sher- 
wood that Smith was a pretty good old scout and had not caused much 
trouble, and that he (Sears) was going to make Smith a little présent, 
and desired Sherwood to give it to him. Shervv'ood said that he did 
not — - 

" 'like the idea. I don't wiint to do it.' Hears replied, 'Wliat, hâve you got 
cold feet?' I replied, 'No.' He said, 'Do you know what they would do with 
yen, if tliey had you in the ariny?' I said, 'No;' and he said, They wonld 
take you out and shoot you.' Ile said, 'You corne with me ;' and I went. 
He took me into the office to the ea.shler's desk. He went up and spoke with 
Miss Hawley, or hc said — I don't know just what he said, but Miss Hawley 
got some money and a yellow slip whlch they call a voucher. The yellow slip 
was handed over to me, and I was requosted to sign it. I signed the yellow 
slip — put my name on it, and I was handed $50, whicli I took in to Mr. 
Smith. As soon as I got the money, Mr. Sears lett and went into his office." 

That he gave Smith the money. That about a week before Christ- 
mas Sherwood had another talk with Sears, in which Sears said: 

" 'Tom, it is pretty near Christmas, and I want to make Smith a Chrîstmas 
présent, and I want you to hand it to him, and you corne ovcr to Mi.ss Hawiey 
and get the money.' We went in to Miss Hawley and got $50, and I signed a 
yellow slip, took the money, and gave it to Smith as a Christmas présent." 

There was évidence of other similar gifts to Smith, making an ag- 
gregate of $190 in ail. 

Honen was also an inspecter of sole leather who came to the factory 
in the fall of 1917 and remained until some time in the spring of 1918. 
Sherwood testified in eiïect that shortly before Christmas, 1917, he 
had a conversation with the défendant Sears concerning Honen, in 
which Sears said in effect that Honen "bas not used us very good. He 
hasn't given us anything. Perhaps if we give him a little Christmas 
présent it will sweeten him up." "I am going to make him a little 
présent and a little later on I will give him more." Accordingly, Sears 
took Sherwood into the office, got $25 from the cashier, and Sberwood 
gave the money to Honen. Two other similar gifts were made, making 
an aggregate of $75 given Honen. While it is not in dispute that such 
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payments were made to Inspectors Smith and Honen, and cliarged to 
profit and loss, the défendant says that the suggestion of making prés- 
ents to the inspectors originated with Sherwood, and that Sherwood 
said it was to be in lieu of an allowance which might otherwise be 
made to thèse inspectors if transferred to some other factory. 

From the foregoing it appears that there was no dispute that Sears 
and Sherwood intended to buy, and did buy, outer soles graded as 8'/;- 
iron for use in manufacturing army shoes under spécifications which 
called for 9-iron outer soles, and also bought and used inner soles on 
the same contract of a grade lower than that called for by the spécifi- 
cations, and that money was paid to the government inspectors as 
charged in the indictments. There was, therefore, except in minor 
particulars, no dispute as to the basic facts. The case turned upon the 
interprétation to be put by the jury upon thèse facts and upon the 
intent of the défendant. 

Other facts of minor importance will be hereafter referred to in 
dealing with the assignments of error. 

[1] (1) Learned counsel for the défendant urges as the defendant's 
chief rehance an alleged error arising under the twenty-eighth assign- 
ment. This, in efïect, is that under the indictments for bribing the in- 
spectors the court should hâve ordered verdicts for the défendant, on 
the ground that thèse inspectors were not, as matter of law, exercising 
officiai functions within the meaning of section 39 of the Pénal Code 
(Comp. St. § 10203). Défendant contends that the right and duty of 
thèse inspectors to inspect were created only by the contract between 
the government and the Bâtes Company, and that the inspectors were 
therefore not exercising officiai functions. 

It is true that the contract provides that the government — 

"shall hâve tlie riglit at any time to inspect in the niannei" deemed necossary, 
by duly authorized offlcer or agent, tlie article.? in process of manufacture and 
to reject any materials or worl^mansliip not conforming to requirements ; 
the action of such inspecter to be in an advlsory capacity only, the final in- 
spection to be made at the place where delivery is required." 

Also that in a later clause the contract provides for final inspection 
as soon as practicable after delivery, at which time the shoes were to 
be either accepted or rejected. 

But defendant's counsel hâve fallen into serious error in assuming 
that the contract is the only basis for the présence and activity of 
thèse inspectors in the factory of the Bâtes Company. The relations 
between the government and the Bâtes Company in time of war were 
quite other than those which accrue between private parties otit of 
ordinary contracts. If the Bâtes Company had declined to contract 
with the government on terms satisfactory to its représentatives, the 
government might hâve taken possession of and operated the factory 
under the provisions of the National Défense Act of June 3, 1916, c. 
134, § 120, Barnes' Fédéral Code, § 10151 (Comp. St. §§ 3115f-3115h). 

Moreover, it appears that there are elaborate régulations as to in- 
spectors promulgated by the direction of the Secretary of War ap- 
pearing in the Manual for the Ouartermaster Corps of the United 
States Army, vol. 1, published in 1916. Of thèse we must take judicial 
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notice. Caha v. United States, 152 U. S. 211, 221, 14 Sup. Ct. 513, 38 
L. Ed. 415; Jones v. United vStates, 137 U. S. 202, 212-215, 11 Sup. 
Ct. 80, 34 U. Ed. 691. Under section 171 of this Manual there is a 
provision including inspectors of shoes in the classified service coming 
within the opérations of the Civil Service Act (22 Stat. 403). Sec- 
tions 182 and 1115 provide, inter alia, for taking the oath of office. 
Section 977 provides in effect that raw material used in government 
work shall be "as frequently inspected as the United States govern- 
ment may require by inspectors especially qualified for such work." 
Circular No. 5 issued from the Quartermaster's Department under 
date of March 10, 1915, contains detailed and spécifie instruction as to 
the inspection of shoes, requiring. inter alia, that at least two inspectors 
should be maintained at shoe factories where ail the materials are 
assembled and the goods constructed, and that "the utmost care and 
closest scrutiny is necessary to prevent unsatisfactory results even at 
the factories of the most willing and honest of contractors" ; also that 
"ail leather used in the contract must be critically examined and be 
absolutely of the kind and quality, tannage and weight, specified," etc. 
It is impossible to hold that thèse inspectors were not performing an 
important officiai function in connection with the government's ac- 
ceptance or rejection of the shoes called for by the contract. Compare 
Poster v. United States, 256 Fed. 207, 211, 167 C. C. A. 423. 

In United States v. Birdsall, 233 U. S. 223, at page 230, 34 Sup. Ct. 
514 (58 L. Ed. 930), Mr. Justice Hughes said : 

"Fîvery action tliat is within tlie raiiRe of officiai duty cornes within the 
purriew of thèse sections. * * » To c-onstitute it officiai action, it was not 
necessary that it .should be prescribed hy statute; it was siifflcient that it 
was governed by a lawful requiremenr of the department under whose an- 
thority the officer was aeting. Rev. Htat. S ICI [Comp. St. § 2.S5] ; Benson v. 
Henlsel, 198 U. S. 1, 12 [25 Sup. Ct. SfiO, 40 !.. Ed. 9191 ; Haas v. Henkel, 216 U. 
S. 462, 4S0 [.'ÎO Sup. Ct. 249, 54 L. Va]. 509, 17 Ami. Cas. 11121. Nor was it 
necessary that the requlreinent should be prescribed by a written rule or 
régulation. It might also be found in an establisUed usage which constitnted 
the comnion law of the départaient and fixed the dnties of those engaged in 
ifs activities. United States v. Macdaiiiel, 7 Pet. 1, 14 [8 L. Fa]. 587]. In mi- 
merons instances, duties not conipletely defined by written rules are clearly 
establisbed by settled practice, aii<! action taken in the course of their per- 
formance must be regarded as within the provisions of the above-mentloned 
.statutes against bribery." 

The fact that thèse inspectors acted only in a preliminary or in an 
advisory capacity, and without final power to reject or accept, does not 
prevent their duties from being officiai duties. Final décisions fre- 
quently, perhaps generally, rest in large part upon the honesty and 
efïiciency of preliminary advice. In the Birdsall Case, the functions of 
the spécial officers convicted were purely advisory — the final décision 
on the application for executive clemency being that of the Président, 
who necessaril)^ relied in large part upon the Secretary of the Interior 
and the Commissioner of Indian Atïairs, who in turn relied upon the 
advice of the défendants. Honesty at the top is not enough; it must 
begin at the bottom and run through the whole service. To sustain the 
contention of the défendants that thèse inspectors were not performini;- 
an officiai function would be to rule that the thousands of inspectors 
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employée! to advise and assist the government under the contracts for 
the hundreds of millions of war supplies might be bribed with impunity. 
To State the proposition is to reject it. 

[2] (2) The défendant also complains of alleged prejudicial error 
through the admission of évidence that middle soles too narrow were 
used, and that in order to stretch them to make them flush with the 
outer soles they were slit, thus leaving a hole through the middle sole 
under the bail of the foot. The indictments contain no allégation of 
fraud in the use of middle soles. This évidence was admitted as bear- 
ing solely on the question of the defendant's intent, which was, as 
already pointed eut, the gist of the case. On this point the court in- 
structed the jury as follows: 

"As bearing on whether this intent was honest, as he says it was, or dis- 
honest, as the government says it was, tlie government was allowed to intro- 
duce évidence as to the middle soles — évidence the upshot of whicli, if you be- 
lieve It, is that with the defendant's knowledge and approval middle soles were 
used, which were too narrow and which were widened out, so that they showed 
falr around the edges of the shoe, by slittlng them through the middle and 
then puljing them out, which, of course, left a hole under the bail of the foot. 
Now, the inference of an intent in the purcliase of materials from what the 
man did in the manufacturing of the product is perhaps rather a far cry, but 
the government's argument Is this: That if he intended, as they say they 
believe he did, to use bad middle soles, he probably Intended to use bad in- 
ner soles. They say: 'We don't care how the defect in the middle soles arose. 
If you find a man intentionally putting in a bad middle sole, then you may 
vlew with suspicion, and perhaps with rejection, his assertions that he did not 
intend the bad inner soles which, hehad to be used.' The government says to 
him: 'We find you using bud rtiiddle soles, and are we to believe your protes- 
tations that thèse bad inner soles that you bought were to be cullcd and pieked 
over very carefully before they were used, and that you did not intend any 
of the bad inners to be used, when we flnd you using l)ad middle soles?' — that 
is the argument, Mr. Foreman and gentlemen. 'And therefore,' the govern- 
ment says, 'he was intending to jiut out a bad shoe, and a shoe substantially 
différent from the contract.' That Is the only way in which that évidence as 
to middle soles bears on this trial and accusation." 

There was évidence that this practice of using middle soles too nar- 
row and slitting and stretching them so as to make them come out 
flush with the outer soles was brought to the defendant's attention, and 
that he said : 

"Those are the only soles that we hâve got and they hâve got to go." 

This évidence was plainly compétent for the purpose for which it 
was admitted by the trial judge. See Coldwell v. United States, 256 
Fed. 805, 811, 168 C. C. A. 151. This was an indictment under the 
Espionage Act of June 15, 1917 (40 Stat. 217), for publishing on 
January 13, 1918, statements charged as viàllful attempts to cause in- 
subordination, etc., in the military and naval forces of the United 
States. As bearing upon the question of the defendant's intent, the 
court admitted circulars containing advice not to register, and against 
conscription, distribtited by the plaintiff in May, 1917, before the act 
under which he was tried had been enacted into law. But this court 
held that they were properly admitted— 

"for the purpose of showing the intent with which the défendant mnde the 
statements with which he was cliarged in the indictment under whicli he was 
being tried." 
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In Pass V. United States, 256 Fed. 731, 168 C. C. A. 17, an indict- 
ment for failure to register under the Sélective Draft Act (Comp. St. 
§§ 2044a-2044k), where tlie défense was that the défendant had in good 
faith registered in a place other than his allcged permanent home, 
the Court of Appeals for the Ninth Circuit held it was no error to 
admit a circular puhlished on or about May 11, 1917, attacking con- 
scription, although the defendant's only connection with that circular 
was that at a meeting the défendant contributed money taken at a col- 
lection to pay for the leaflet. 

It is not necessary for us to go as far as the court went in that 
case in order to sustain the admissibility of the évidence of using sht 
middle soles as indicating an intent to defraud the government in 
using outer and inner soles inferior to the requirements of the con- 
tracts. The acts were similar, contemporaneous, and bore directly on 
the problem put to the jury for solution — did the défendant intend to 
cheat the government by palming off shoes known by him to fall far 
below the contract standard, or did he honestly intend and attempt to 
comply in ail substantial respects with the provisions of the contract? 
See, also, Heike v. United States, 227 U. S. 131, 33 Sup. Ct. 226, 57 
L. Ed. 450, Ann. Cas. 1914C, 128; Williamson v. United States, 207 
U. S. 425, 441, 28 Sup. Ct. 163, 52 L. Ed. 278 ; Wood v. United States, 
16 Pet. 342, 360, 10 L. Ed. 987; Jelke v. United States, 255 Fed. 264, 
166 C. C. A. 434; Melanson v. United States, 256 Fed. 783, 168 C. C. 
A. 129; State v. Lapage, 57 N. H. 245, 24 Am. Rep. 69. 

In State v. Lapage, 57 N. H. 245, 24 Am. Rep. 69, and People v. 
Molineaux, 168 N. Y. 264, 61 N. E. 286, 62 L. R. A. 193, nearly ail the 
earlier cases bearing on this class of évidence are cited and revievved. 

The case at bar bears little or no resemblance to the case of Fish v. 
United States, 215 Fed. 544, L. R. A. 191 5A, 809, 132 C. C. A. 56, 
where évidence of previous fîres under suspicions circumstances was 
held incompétent on the issue whether the défendant had burnt his 
yacht to defraud the insurance company. 

[3] (3) The trial took place in May, 1919. After the filing of the 
defendant's draft bill of exceptions, one of the defendant's counsel 
discovered that two government witnesses, Kempton and Winship, 
were not sworn before giving their testimony. Thereupon a motion 
was made for a new trial, which, after hearing, was denied by the Dis- 
trict Court. On this déniai is grounded assignment of error No. 33. 
The witnesses in question testifîed to subordinate f acts concerning the 
purchase of the 8%-iron soles and the inferior leather used in the inner 
soles. The défendant, later, testified in substance to the same facts. 
The court in denying the motion stated that when the case was com- 
mitted to the jury the facts testified to by thèse unsworn vi'itnesses — 

"had been removed from the reahn of dispute and controversy, and were prac- 
tlcally admitted. That being so, the évidence of thèse two -witnesses, AVin- 
sliip and Kempton, which at first had becn of very considérable importance, be- 
came of very sliglit importance because the fact to which Kempton and Win- 
ship testified had ceased to be in the realm of controversy. So that we are, in 
fact, dealing with the failui'e to swear witnesses wliose testimony, in my opin- 
ion, didu't enter in any degree iuto the tinal resnlt ol the case." 
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Moreover, one of the defendant's counsel noticed at the time that 
the witnesses took the stand that they were not then sworn, and made 
a note of the fact; he called it to the attention of counsel who was 
conducting the trial, and at his suggestion inquired of the clerk wheth- 
er thèse witnesses had been swoi'n. The clerk stated that the witnesses 
had been sworn on a previous day, and defendant's counsel proceeded, 
content with this assurance. Months after, on examining the certifi- 
cate of the witnesses, it was discovered that the witnesses were not 
présent on the day when the clerk supposed they had been sworn. 

It is manifest that if, when defendant's counsel observed the omis- 
sion, the matter had either been brought to the attention of the court 
or of the witnesses who were testifying, the omission would at once 
hâve been con-ected. It is not necessary to détermine whether on thèse 
facts the défendant must, because of the knowledge of his counsel, be 
held to hâve waived the right to hâve the witness sworn ; for it is 
clear that the failure to administer the oath was but harmless error, 
and that the motion for a new trial was addressed to the sound discré- 
tion of the court. It would be trifling with justice to set aside this 
verdict for failure to administer an oath to witnesses, after the de- 
fendant had himself voluntarilv testified to essentiallv the same facts. 
Motes V. United States, 178 Û. S. 458, 20 Sup. Ct. 993, 44 L. Ed. 
1150. 

[4] The déniai of such motion is not, except under unusual circum- 
stances, reviewable by the appellate court. Holmgren v. United States, 
217 U. S. 509, 521, 30 Sup. Ct. 588, 54 L. Ed. 861, 19 Ann. Cas. 778; 
Kirchner v. United States, 255 Fed. 301, 306, 166 C. C. A. 471 ; Mitch- 
ell V. United States, 196 Fed. 874, 116 C. C. A. 436; Garanflo v. 
United States, 246 Fed. 910, 913, 159 C. C. A. 182; Dean v. 
United States, 246 Fed. 568, 574, 158 C. C. A. 538; Preeman v. United 
States, 244 Fed. 1, 11, 156 C. C. A. 429; Rilev v. ilonohan, 26 lowa, 
507, 509; Motes v. United States, 178 U. S. 458, 20 Sup. Ct. 993, 44 
L. Ed. 1150; Wigmore's Ev. §§ 21, 1819. Cf. Judicial Code, § 269, 
as amended by Act Feb. 26, 1919; Yazoo, etc., R. R. v. MuUins, 249 
U. S. 531, 533, 39 Sup. Ct. 368, 63 L. Ed. 754; Camp v. Gress, 250 U. 
S. 308, 318, 39 Sup. Ct. 478, 63 L. Ed. 997. 

(4) By his twenty-ninth assignment the défendant urges error be- 
cause the court permitted the case to go to the jury after the United 
States attorney in his closing argument had said : 

"I firmly believe the goveruiueiit is uiititled to a verdict of guilty." 

This assignment is without merit, because, without discussing other 
grounds, the défendant did not ask the trial court to take the case from 
the jury because of the alleged improper argument, but, on the con- 
trary, desired, and so indicated to the court, to hâve the case go to the 
jury under the court's instruction, given and repeated at the defend- 
ant's request, that the personal opinion of the prosecuting officer was 
not for the jury to consider. Moreover, defendant's counsel expressh' 
stated to the court that the matter should be left to be dealt with on his 
motion for a new trial, and thereafter made two separate motions for 
new trial without even suggesting to the District Court that the remark 
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objected to vvas ground for setting asicle the verdict. On siich a record 
il: is unnecessary to discuss wlietlier, under any circnmstances, such 
argument bv the United States attornev could be held réversible error. 
See Diggs v. United States, 220 Fed. 545, 555, 136 C. C. A. 147, and 
cases cited. 

(5) By assignments Nos. 2, 3, 11, 12, 13, and 16 the défendant urges 
error in admitting évidence from the witness Sherwood to tlie efïect 
that inner soles, soft and coarse-fibered, would spread from the shoe 
sole, and that the coarse fiber would tear, and other évidence to the 
effect that such inferior grade inner soles would curl up and leave a 
hard ridge; also to the admission of évidence from one Strink to the 
efïect that he called Inspector's Smith's attention to the pjrrsing of 
inner soles with holes in them. But ail this évidence was plainly com- 
pétent on the question of the extent to which the inferior leather shown 
to hâve been purchased for use under this government contract actual- 
ly went into the army shoes and its efïect upon the quality of the shoes. 
As already pointed out, the defendant's chief contention was, not that 
there was not variation from the contract, but that this variation was 
trifling, negligible, not warranting the inference of an intent to de- 
fraud the government. 

For the same purpose, the évidence of Inspecter Farley was plainly 
compétent. He testified, in effect, that about 60 per cent, of the inner 
soles in the shoes inspected by him would barely meet the spécifica- 
tions, and that about 40 per cent, were below the spécifications. In the 
présence of the jury he examined varions shoes taken from those fur- 
nished by the Bâtes Company under the contract, and described the 
results of using in them poor inner soles, stating as to one that it was 
an inner sole that would curl and roll up under a man's foot. The 
f ollowing then occurred : 

"Q. 5. Do you know what tbe efïect on the man's foot would be, a man wlio 
walked on a sole lU;e that, raarching for several hours? A. Tt would bllster 
Lis feet. 

"Mr. Walsh: Just a moment. 

"Q. 6. If you know from your expérience with sole leather. 

"The Court: Do you know what would happenî 

"Tlie Witness: Ypg, sir. 

"The Court : Then what would happen ? 

"Mr. AValsh : My exception to that, your honor. 

"The Court: Yes. 

"The Witness: Blister the man's feet. [Examliiing another pair of shoes:] 
There is a sole that, if a man walked three miles, I would bet my life ho 
would hâve blisteis on his feet." 

The question excepted to was manifestly proper. No motion was 
made to strike out the last part of this answer as irresponsive or other- 
wise improper. 

(6) The defendant's twenty-eighth assignment of error is directed 
against the court's refusai to order a verdict of not guilty upon the 
indictment charging the défendant with conspiracy to defraud the 
government. On this, as indeed throughout much of the defendant's 
counsel's lengthy and able brief, the court is really asked to assume 
the functions of the jury. Plainly, the purchase of Si^-iron outer 
soles instead of 9-iron, at a price substantially less than the market 
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price for the 9-iron soles; the piirchase of inner soles of a lower grade 
than that called for by the contract, also at a price much below the 
market for the quality called for by the contract; supplemented by 
other évidence of the use of large qnantities of thèse inferior outer 
and inner soles — warranted the jury in finding, as they did find, that 
the défendant conspired with Sherwood to defraud the government. 
It was for the jury to say whether the defendant's explanation that out 
of purchases of about 200,000 Si/o-iron soles he honestly expected to 
cull 114,000 9-iron outer soles was an honest or a dishonest explana- 
tion. So, also, as to the purchase and use of the inferior inner soles ; 
It was for the jury to say whether this was a minor, and perhaps negli- 
gible, variation from the contract, or was a part of a scheme to de- 
fraud the government by putting into army shoes leather much in- 
ferior in quality to that called for by the spécifications. 

[5] (7) By the twenty-sixth assignment the défendant allèges error 
in the court's refusai to permit the witness Slayton to testify as to the 
percentage of 9-iron soles found in a lot of 80,000 8y2-iron soles 
bought by the witness in September, 1918, from the same concern from 
which the Bâtes Company had bought S^/G-iron soles in large part in- 
tended for and used in the government contract in the period from 
October, 1917, to March, 1918. But this exclusion was plainly within 
the court's discrétion. It appears that there was a substantial différ- 
ence in the sole leather market in October, 1917, and in September, 
1918, growing, in part, out of the fact that in the later period the gov- 
ernment was permitting the use of 8y2"iron soles in army shoes, thus 
diminishing the demand for 9-iron soles. It f urther appeared, and the 
court stated, that there was no évidence that this concern was grading 
its, soles in September, 1918, as it was in October, 1917. 

Compare Griffin v. United States, 248 Fed. 6, 160 C. C. A. 146; 
Alexander v. United States, 138 U. S. 353, 356, 11 Sup. Ct. 350, 34 L. 
Ed. 954; Commonwealth v. Holmes, 157 Mass. 233, 240, 32 N. E. 
6, 34 Am. St. Rep. 270. 

[6] (8) By the thirtieth assignment the défendant allèges error in 
the court's refusai to instruct the jury, as requested by the défendant, 
with référence to the two indictments for conspiracy to bribe the in- 
spectors, and urges that the eighth, ninth, eleventh, fourteenth, and 
fifteenth requests were not given either in form or substance. Thèse 
requests are as follows: 

"8. If' the .lury flnd tlint eitlior inspecter receiveil the gil'ts of money inno- 
cently and without intending to he improperly inthi(>nc(!d ni the perforniiince 
of his duties, that is sonie évidence that the money was given to liim inno- 
cently and for a proper pui'pose. 

"9. Tlie government, having called Sherwood as its witness, cannot Impeach 
his testimony and argue tliat he is unworthy of beîief. Sherwood testified 
that he did not give the money to either inspecter witli any intent to influence 
him in his officiai action. Tlie government is bouud by this testimony, and 
there is no testimony or évidence to contradict it." 

"11. If the jury believe that Shei-wood acted as a mère instrument of Sears 
in giving the money to either of the inspectors, and did not intend that eltlier 
of them should be influenced in his offlcial action by such gift, you cannot find 
that the conspiracy alloged in the indictmeiit w»s executed by the giving of 
the money, and Mr. Sears must be aequittod." 
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"14. If the jury flnd tliat the défendant intcnded to offer the money to Smitli 
or Honen morely as an équivalent of the allowance whlch the government 
would give them in case they were transferred to another factory, he cannot 
be eonvicted. 

"15. If Smith and lîonen had a riglit to apply to the War Department for a 
transfer to sonie other slioe faetory, and if the purpose of the défendant in 
giving them money was merely to induce tlieni not to apply for such transfer, 
but to reinain at the Bâtes factory, the défendant cannot be convicted." 

Kccord, pp. lOî, 108. 

After carefully cautioning the jury to remember, in considering 
Shervvood's testimony, that he was a self-confessed criminal and an 
accomphce of the défendant, the court continued : 

"Jlay I remind yoii, gentlemen, that we are regarding, not the statement 
of this witness or that, but the fact itself. We are looking through the wit- 
ness to the occurrence, and tr.^■ing to see what that occurrence was. Sherwood 
says it was a very corrupt pièce of business on the part of Sears. Sears dé- 
nies that. What is the fact about itV 

"Upon the défendant'» testimony this charge of bribery would rest on what 
view you took of hls intention in the matter of making the payments. Bribery 
is a crime that, as I told you, rests on corruption. A man must hâve a corrupt 
purpose, or he should not be convicted of bribery or of conspiracy. There is 
no such thing as an innocent bribery. Taking the defendant's testimony, was 
his purpose in authorizing or approving the payments to Smith and Honen 
an innocent purpose, or was it a corrupt purpose? 

"In deciding that question, of course, you are not limited to what he says 
his purpose was, or to what Sherwood says his purpose was. ïou are, as I 
said, to look through the man's expressions and iirotestations to the fact it- 
self. Why dld he authorize the payment? With what motive did he sanction 
it — with what end in view? A man is presurnsni to intend the natural rcsults 
of his act. That presumption is not conclusive ; but if a man pays money to a 
government inspcctor, and the natural resiilt of that payment would be to in- 
fluence the inspector's action, there is a presumption that the man realized It 
at the time when he made the T>ayraent, and intended that resuit. You may, 
however, disregard that presumption. You may say, 'The faets convince me 
that it was not so in this case, and that in this instance I either am in doubt 
about the corruption, or I am satisfied there was no corruption ;' and you 
should glve the défendant the beneflt of the doubt and of your flnding, if tliey 
are his way. • * * In référence to tlie alleged conspiracies to bribe the 
inspectors, the défendant should not be con-s-icted there unless both he and 
Sherwood planned to brine those men. As I described to you, both the de- 
fendant and Sherwood nmst bave had a corrupt plan in making the payments 
of money to them. And I will add this as to Sherwood: In so far as you 
consider Sherwood's évidence, you should not follow it, unless it is corrobo- 
rated in ail material particular.s. Sherwood's évidence, you know, was only a 
part of the évidence in that case." 

Thèse instructions were adéquate and ftilly protected the defendartt's 
rights. There was no error in refusing to give Verbatim the spécifie 
instructions requested. The charge was eminently f air to the défend- 
ant and correctly submitted the case to the jury. 

We hâve dealt with this assignment on its merits and without référ- 
ence to defendant's faihire to comply with rule 11 of this court (150 
Fed. xxvii, 79 C. C. A. xxvii), which requires alleged error to the 
charge of the court in instructions given or instructions refused to be 
set out in the assignnients totidem verbis. 

Various other alleged errors are urged as to the admission or exclu- 
sion of évidence of very insignificant importance ; but we regard it as 
sufficient to say that on careful examination of them we regard them 



268 264 FÏ3DERAL REPORTER 

ail as without merit. We are satisfied, and hold, that the défendant 
had a fair and légal trial. The judgment below must be affirmed. 
The judgment of the District Court is affirmed. 



SNEIERSON V. UNITED STATES.* 

(Circuit Court of Appeals, Fourth Circuit. February 18, 1920.)' 

No. 1712. 

1. Indictment and information <g=>l28— Indictment for briliery not invalid because 

describing oflicer differently in différent counts. 

An indictment, under Criminal Code, g 39 (Comp. St. § 10203), for 
bribery of a person actlng in an officiai funotion for the United States, 
objected to as duplicitous, held not bad because it stated the officiai char- 
acter or function of the person bribed differently in différent couuts, 
charging the same offense in différent ways. 

2. Bribery ©=6(1)— Indictment for bribing ofllcer need not allège ownership of 

property involved. 

An indictment under Criminal Code, § 39 (Corap. St. § 10203), charging 
défendant with giving a bribe to a person actlng in an officiai function 
for the United States, to intiuence hls action in his officiai capacity in 
the sale of certain bags, need not allège that the bags were the property 
of the United States. 

3. Bribery <@=»I0— Evidence held compétent to show officiai character of person 

bribed. 

On trial of défendant for bribing of a person acting in an officiai ca- 
pacity for the United States, testimony of such person as to his officiai 
dutles, and original letters showlng his appointment and instructions, 
held properly admitted to establish the officiai character in which he was 
acting. 

4. Criminal law (S=34I9, 420(12) — Witnesses ®=259 — Private stenographer's 

notes not admissible, but niay be used as aid to memory. 

Notes of a private stenographer are inadmissible in évidence as hearsay, 
but where the stenographer is a witness may properly be used by him as 
an aid to memory. 

5. Criminal law <S=»II86(4)— Admission of évidence held not ground for reversai. 

Admission In évidence of stenographer's notes in a criminal case held 
harmless error, not affecting substantial rights of défendant, nor wsli- 
ranting a reversai, under amendment to Judiclal Code, § 269, of February 
26, 1919 (Comp. St. Ann. Siipp. 1919, § 1240), when other évidence con- 
clusively established defendant's gullt. 

In Error to the District Court of the United States for the District 
of Maryland, at Baltimore; Charles A. Woods, Judge. 

Criminal prosecution by the United States against Samuel L. Sneier- 
son. Judgment of conviction, and défendant brings error. Affirmed. 

Charles L,. Abernethy, of New Bern, N. C, and David Stoneman, of 
Boston, Mass. (William H. Garland, of Boston, Mass., Harry B. Wolf, 
of Baltimore, Md., and Elijah Adlow, of Roxbury, Mass., on the brief), 
for plaintiflf in error. 

Samuel K. Dennis, U. S. Atty., and James A. Latane, Asst. U. S. 
Atty., both of Baltimore, Md. 

Ô=»For otlier cases see same toplc & KEY-NUMBBR in ail Key-Numbered Dlgests A Indexes 
•Certiorari denied 2î2 U. S. — , 40 Sup. Ct. 6S4, 64 L. Ed. — . 
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Before PRITCHARD and KNAPP, Circuit Judges, and WAD- 
DILL, District Jndge. 

WADDILL, District Judge. The plaintiff in error, hereinafter call- 
ed the défendant, was indicted by the grand jury of the district of 
Maryland on December 19, 1918, for an otïense under section 39 of the 
Pénal Code of the United States (Comix St. § 10203). The indictment 
contained four counts, and charged, in substance, that the défendant 
gave $1,000 to one Loyal S. Fox, described in counts 1 and 2 as an 
officer of the United States, and in counts 3 and 4 as a person acting 
for the United States in an ofiîcial function, vvith intent to influence the 
décision and action of Fox in respect to a matter pending before him in 
his officiai capacity, to wit, the disposai of certain used nitrate of soda 
bags, for which the défendant had submitted a bid to Fox, who was 
charged with the duty of obtaining bids for the sale of such bags, and 
with the further duty of disposing of them to the highest bidder. 

The défendant duly appeared and demurred to the indictment, set- 
ting forth 10 spécifications of objection thereto, ail of which, after 
argument, were overruled by the court. Thereupon the défendant 
pleaded not guilty, a jury was impaneled, and upon the évidence ad- 
duced returned a verdict of guilty. The défendant interposed a motion 
in arrest of judgment, which was overruled by the court, and judgment 
entered upon the verdict, and the défendant sentenced to confinement 
in the Maryland penitentiary for 15 months and the payment of a fine 
of $1,500. From this action, a writ of error was sued out. 

The défendant filed sundry exceptions to the action and rulings of 
the court in overruling the demurrer, in admitting évidence, to the 
court's instructions to the jury, its failure to direct a verdict for the 
défendant, and in overruling the motion in arrest of judgment, which 
form the basis of the assignments of error set forth in the record. 
Thèse assignments will now be considered : 

[1] First. The grounds of demurrer, in so far as they relate to the 
first and second counts of the indictment, necd not be especially con- 
sidered, as the verdict was for the défendant, by direction of the court, 
on said counts. The demurrer raises, among others, the question of 
the failure to aver that the bags mentioned in the indictment were the 
property of the United States ; that Loyal S. Fox was acting by au- 
thority of and for the United States ; that he was authorized to receive 
bids for, and to dispose of or sell, the said bags, either as United States 
stores inspector, or as "balance of stores clerk in the Ordnance Depart- 
ment at large" ; that said indictment was bad for duplicity, in that the 
officiai title of Fox was differently described in différent counts, as well 
as his officiai position and relation to the several matters covered by 
the indictment; and, further, that the indictment was vague and un- 
certain, in that, in the several counts thereof, contradictory and con- 
flicting averments were made regarding the title and functions of the 
same person, to wit, the said Fox, in connection with the transaction, 
the subject of the said several counts. 

It is entirely proper to charge the same offense specified in the 
indictment against the défendant in différent vvays in the several counts ; 
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the différences mainly having relation to the officiai name or title of the 
person sought to be bribed. The same act of bribery is charged in 
each count. In the first and second counts, Fox is described as being 
an officer of the United States ; as he was technically not such an 
officer, a verdict of not guilty was instructed on those two counts. In 
the third count, he is described as "a certain person who was then and 
there acting for and on behalf of the United States, in a certain officiai 
function, to wit, as United States stores inspecter," etc., and in the 
fourth count as "a certain person who was then and there acting for 
and on behalf of the United States in a certain officiai fonction, to wit, 
as balance of stores clerk in the Ordnance Department at large." In 
both the third and fourth counts it is charged that, in his said officiai 
relation, he was stationed at the United States ammonia nitrate plant 
at Perryville, Md., acting under and by virtue of a certain department 
and office of the government of the United States, to wit, the office of 
the Chief of Ordnance of the War Department of the United States ; 
that the said Fox was charged in his officiai position with the duty of 
obtaining bids for the sale of used nitrate of soda bags at said plant, 
and with the disposition of the same ; and that the défendant, having 
submitted bids to the said Fox as such officiai, for the purchase of said 
bags, when the acceptance or rejection of such bids were pending be- 
f ore said Fox, in his said officiai capacity, and with the full knowledge 
on the part of the défendant, he, the défendant, offered the alleged 
bribe with a view of influencing in his favor the action of said Fox 
on said bids. 

[2] Thèse two counts set out in substantially the language of the 
act the offenses charged in the indictment, with full averments and 
amplification in respect to the f acts covering the offenses charged, and 
are in ail respects valid and free from légal objection. Nor is the posi- 
tion well taken that it was necessary to aver the title and ownership 
of the bags, that they were the property of the United States. This 
is not necessary under the statute under which the prosecution is had. 
It would bave been as much an offense to bribe an officer under the 
circumstances hère, in handling the property of a stranger, passing 
through government channels, intended for government use, as if it 
actually belonged to the United States. 

Second. The assignments of error regarding the admission and 
exclusion of testimony will be considered along with the assignments 
and exceptions to the court's charge, save that assignment No. 5, upon 
the admissibility of testimony, will be considered separately, after the 
others hâve been disposed of. 

Assignment of error No. 2 relates to the admission in évidence of 
three original letters, addressed to the witness Fox, alleged to hâve 
been bribed, bearing upon his appointment and officiai duties, and as- 
signment No. 3, to the admission of certain printed and mimeographed 
circulars, purporting to show the authority of Fox to exercise the 
officiai functions in which he was employed; assignment No. 4 relates 
to the admission of the paper showing Fox's exonération of certain 
charges attempted to be shown against him during his cross-examina- 
tion as a witness for the government; assignments 6 to 16, inclusive. 
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seek in varions ways to question the correctness of the court's ruling, 
bearing upon the évidence showing the connection between the United 
States and the Atlas Powder Company of Wilmington, Del., alleged to 
bave been the government's agent for the opération of its ammonia 
nitrate plant at Perryville, Md. ; and assignments Nos. 17, 18, 19, 20, 
21, and 22 relate to the court's rulings in its charge to the jury, the 
détails of which will be hereafter referred to, and assignment No. 23 
to the court's overruling defendant's motion in arrest of judgment. 

[3] In order intelligently to pass upon the several assignments of 
error to the court's rulings as set forth, it will be necessary to review 
briefly the testimony in the case, and thus show the circumstances un- 
der which the several rulings were made. The défendant was on trial 
for the alleged violation of section 39 of the Criminal Code, in that he 
feloniously gave to one Loyal S. Fox, a person then and there acting 
for and on behalf of the United States, at the United States ammonia 
nitrate plant at Perryville, Md., the sum of $1,000, with intent to in- 
fluence in bis favor the décision and action of said Fox in a certain 
officiai function which he was then discharging. In the third count, 
the officiai function is described as that of United States stores inspec- 
ter, and in the fourth count as that of balance of stores clerk in the 
Ordnance Department at large. The government's case is that Fox, as 
United States stores inspecter, in reply to a letter from Sneierson & 
Bros., East Cambridge, Mass., inquiring if we "had any nitrate of soda 
bags for sale," referred to him by the Atlas Powder Company as the 
person who handled those particular transactions, on the 31st of Au- 
gust, 1918, wrote Sneierson & Bros., giving them full information as 
to the nitrate of soda bags the government had on hand and the 
proper sample and grade of same. This letter was written on officiai 
stationery, headed "War Department, Stores Branch, Finance Section, 
Office of Chief of Ordnance, Perryville, Md.," and was mailed at 
Perryville in an officiai envelope, with the words "Penalty for private 
use $300," and the card "U. S. Stores Inspecter, War Department, 
Office of Cbief of Ordnance, Perryville, Md., Officiai Business." On 
the 3d of September, 1918, Sneierson & Bros, wired as follows: 

"Referrlng to nitrate bags, our Mr. Sneierson will be at your city to-mor- 
row, the fourth." 

This was addressed to L. S. Fox, care Atlas Powder Co., U. S. 
Stores Inspecter, Perryville, Md. On the next day, the défendant 
reached Perryville, went into the bag bouse with said Fox, examined 
the bags, and upon going outside said he was very anxious to get hold 
of those bags, and he would like te bave Fox fix it so he could get hold 
of them, and said that nobody ceuld object to making a dollar if they 
had the chance, and that he would be willing to pay ene-half cent for 
each bag, provided Fox was able to see that he was the successful bid- 
der, and therefere able to purchase the bags. Before making this ofifer, 
the défendant inquired of Fox if he had the right to dispose of the 
bags, which Fox assured him he had. Fox promised the défendant 
that he would let him know something within a week or 10 days, and 
the défendant then left. Fox, on the same day, made a detailed report 
of the matter to his superior officer. 
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In about 10 days, Sneierson called over the phone, and was again 
put off for a week, and was subsequently telegraphed to, and on the 
18th of September, he wired Fox that he would see him the next morn- 
ing about 10 o'clock. On the next morning, he phoned Fox from 
Havre de Grâce, saying that he was at the Harford House there, and 
ready to see him. Fox at once went over to Havre de Grâce, met the 
défendant on the porch of the Harford Hôtel, and in reply to defend- 
ant's suggestion to go to his room. Fox said that he would rather go 
to his résidence at Port Deposit, to which the défendant assented, and 
the two proceeded to Fox's résidence in an automobile. They went in 
the parlor on the floor below the room occupied by Fox. After talking 
over the matter, the défendant was still agreeable to his proposition. 
He also wanted an option on bags for the year 1919, to which Fox, 
after some discussion, assented. Thereupon the défendant presented 
and paid him 50 $20 bills for 200,000 bags at one-half cent per bag, and 
he was to be paid another $1,000 when a further 200,000 bags had 
been accumulated. The défendant and Fox thereupon left the house, 
taking the automobile for Perryville. 

Upon reaching Perryville in a short time, the défendant was placed 
under arrest, and the $1,000 paid Fox was taken from him by Capt. 
Starke, Chief Intelligence Officer, Bureau of Investigation. The de- 
fendant admitted paying Fox the $1,000, and said he gave it to him as 
a présent, and then remarked: "I guess I had better say nothing else." 
In anticipation of the défendant and Fox going to the parlor of the 
latter's house, the government officiais had placed a stenographer in 
the room, secreted behind the piano, to take down ail that occurred, 
and, in addition, Chief Intelligence Officer Starke and a private re- 
mained in the room above, and sought to hear what took place. The 
witness Fox testified in détail to what occurred in the room, including 
the payment of the money. Capt. Starke heard as to the amount of 
money, but, being in the room above, he could not intelligently catch the 
conversation. He also testified as to Fox and the défendant going to 
and leaving the house in an automobile. 

The government also introduced William M. Hayes, Chief Clerk 
to the Field Auditor at Perryville, who testified that he drove the auto- 
mobile to the Harford House, and carried P'ox and the défendant to 
Port Deposit, and saw them enter Fox's house, where they remained 
some 15 or 20 minutes, and left, and that he then drove them to the 
réservation at Perryville. The stenographer, Gilpin, who had been 
placed behind the piano, testified to two men, neither of whom he could 
see, coming into the room, and that he took down in shorthand what 
occurred between them, and he produced a sténographie report of what 
occurred, written from his original notes within three-quarters of an 
hour after the same was taken down. He testified he did not know 
the défendant, but knew Fox's voice. Fox, Charles E. Cole, govern- 
ment disbursing officer at the plant at Perryville, and the Chief Intelli- 
gence Officer at the plant, were ail présent when the défendant was 
taken into custody, and the $1,000 taken from Fox, and ail agrée in 
the statement that the défendant admitted having given the money to 
Fox, and stated that he intended it as a présent. The witness, Starke, 
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recalled that the défendant said he gave it as a présent, in order to be 
givcn a préférence on contracts. 

The toregoing testimony was introduced by the government ; no 
évidence was offered by the défendant, nor did he testify in his own 
behalf. The exceptions to the action of the lower court, and the as- 
signments of error in respect thereto, must be viewed in the hght of the 
record as made, and, when so considered, it cannot be said that erroi' 
was committed prejudicial to the défendant, of which he could law- 
fully complain, either in tlie admission or exclusion of évidence, or 
giving or refusing instructions. 

Much time was spent in the contention that Fox's appointment, his 
authority especially to act in référence to the disposition of the nitrate 
of soda bags, and the relation that he occupied between the Atlas 
Powder Company and the United States ammonia nitrate plant, should 
ail hâve been shown, either by spécifie act of Congress, or copies of 
records of the War Department, pursuant to section 882 of the Revised 
Statutes.^ Assuming the way indicated to hâve been proper, can there 
be any reason why the same f acts could not hâve been proven by other 
compétent évidence of those having personal knowledge of the matters 
to which they deposed? Why should not the witness Fox testify as 
to what his officiai duties were, and be allowed to introduce the original 
évidence of his appointment, and the original instructions issued to 
him? Moreover, he was the officiai in possession of and having con- 
trol of the bags, the subject of the alleged bribery. He was the person, 
after the officiai correspondence in relation thereto, and inspection of 
the bags, that the défendant saw proper to ofïer and pay the bribe to, to 
secure a fraudulent advantage against the United States; and the 
défendant should not now, when the government and the party sought 
to be bribed are endeavoring to punish him for the great wrong at- 
tempted to be perpetrated, be heard to interpose mère flimsy and 
fallacious objections, in order to escape liability for the crime commit- 
ted. 

The assignments regarding the connection between the Atlas Powder 
Company and the United States ammonia nitrate plant are equally 
devoid of merit. That the government might hâve gone into some 
détail regarding the ownership of its ammonia plant, and its business 
relations with the Atlas Powder Company, in the opération of the 
same, may be true; but, in a criminal trial of this character, undue 
extension of this testimony would hâve been undesirable, and hâve 
tended to withdraw the attention of the jury from the merits of the 
case. It was entirely proper for the government to prove, by proper 
officiais at the plant, how it was operated, if the facts were within 
theif knowledge, as they seem to hâve been. The witness Fox testified 
that the Atlas Powder Company was the agent for the United States 
to operate the plant; the witness Hayes, that the nitrate of soda was 
shipped from the army officer at Baltimore to the United States ammo- 
nia nitrate plant, care of the Atlas Powder Company, agent, at Perry- 
ville, Md., on a government bill of lading; and the witness Capt> 
Charles E. Coe, United States Army disbursing officer, at the Perry- 
ville plant, testified that — 

264 F. — m » Comp. st. § 1«4. 
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"when the nitrate of soda, in earload lots, packed In bags, cornes to the Atlas 
Powder Company plant at Perryville, it is eheeked up by the departmcnt of 
whieh Mr. Fox is tlie head, and tiiat it is in t!ie custody of the property oflficer 
of the United States government ; it cornes on a goveniment bill of lading, and 
the freight is paid for by Hie goveninient." 

Thèse witnesses further testified that the Atlas Powder Company 
was paid $161,000 for the construction of the plant, and approximately 
$30,000 for opération; that he paid ail the bills for work done and 
materials furnished by check drawn on the Treasurer of the United 
States ; that he had disbursed on account of labor and material about 
$17,500,000; and that ail moneys arising from the sale of bags made 
by the witness Fox, were turned over to him, and by him deposited to 
the crédit of the Treasurer of the United States, 

Third. The assignments of error respecting the refusai of the court 
to grant defendant's instructions asked for, and to the charge given, 
when considered in the light of the testimony, will be f ound to be en- 
tirely lacking in merit. The instructions asked for, one to find a verdict 
of not guiîty, and the other that there was not sufficient évidence that 
Fox was lawfully authorized and empowered to dispose of the bags 
mentioned in the indictment, were properly refused. To hâve taken 
the case from the jury would hâve been plainly an unwarranted usurpa- 
tion of authority, and instead of granting such motion, had the case 
been civil, instead of criminal, it would hâve been the duty of the 
court to instruct a verdict in accordance with the undisputed testimony. 
It would likewise hâve been error on the part of the court to take 
from the jury the détermination of the question of whether, upon the 
whole évidence, the witness Fox was authorized to sell and dispose 
of the bags. The court's charge was eminently fair to the défendant, 
and correctly submitted the case to the jury. It emphasized the fact 
the jury must be satisfied that the witness Fox was acting on behalf of 
the United States in an officiai function under the authority of the 
Secretary of War, in his disposition of the bags referred to in the in- 
dictment; that his authority must hâve been directly derived from the 
Secretary of War, or through subordinate officiais of the Secretary of 
War, acting under his sanction ; that the same might be inf erred from 
the gênerai course of conduct of the War Department; and, further, 
that they must be satisfied that the money paid to Fox by the défend- 
ant was for the purpose of influencing him in his officiai action of and 
concerning the subject-matter of the alleged bribery. 

The court also advised the jury of the right of the défendant to the 
benefit of every reasonable doubt ; that there was strong évidence, both 
written and oral, tending to show that Fox was authorized by the 
Secretary of War to sell the nitrate of soda bags, and if the jury so 
believed, and further believed the witnesses for the government as to 
the payment of the $1,000 by the défendant to Fox, and the purpose 
for which it was paid, then, in the court's opinion, the ofifense charged 
in the third and fourth counts of the indictment had been proven, and 
it would be the duty of the jury to convict under said two counts. The 
court, however, expressly told the jury that, while this was its im- 
pression, no opinion expressed by the court could control, or even in- 
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fluence, thembeyond its intrinsic merit; that they were the sole judges 
of the facts, and that their verdict should express their own conclu- 
sions f rom the évidence, after giving the défendant the benefit of every 
reasonable doubt, and bearing in mind that he appeared before the 
court with the presumption of innocence. 

[4] Fourth. Returning to the considération of assignment 5, having 
relation to the objection to the ruling of the trial court in permitting 
the notes of the stenographer, Gilpin, to be read to the jury, it may be 
said that, while the question presented is by no means f ree from doubt, 
in the judgment of the court the better, and indeed proper, course to 
hâve pursued, under the facts and circiimstances of this case, was not 
to hâve allowed the notes to be read to the jury, but only to be referred 
to by the witness, if he so desired, for the purpose of refreshing his 
memory regarding anything that he might hâve heard at the time of 
taking the same. 

"The reports of an orrtinarj' private stenographer are, of course, not re- 
eeivable, being merely hearsay reports by a person not produced. * * * 
If the stenographer is produced, the notes may, of course, be produced as an 
aid to memorj'." Wigmore on Evidence, vol. B, § 1609. 

[5] This, we think, is the gênerai, safer, and more reasonable rule, 
certainly in référence to the admission of stenographer's notes taken 
under the conditions hère. Chamberlain's Handhook on Evidence, § 
638; Bâtes v. Preble, 151 U. S. 149, 157, 14 Sup. Ct. 277, 38 L. Ed. 
106; Matthews v. United States, 161 U. S. 500, 16 Sup. Ct. 640, 40 
L. Ed. 786. Just what efïect should be given to the notes admitted in 
testimony in this case is a very différent question. In other words, was 
or has the défendant been prejudicially affected by what was donc? If 
not, a verdict otherwise proper and lawful ought not to be disturbed 
because of harmless error. We must pass upon the question in the 
light of the amendment to section 269 of the Judicial Code, by the Act 
of February 26, 1919 (Comp. St. Ann. Supp. 1919, § 1246). The sec- 
tion is as follows : 

"Sec. 269. AU of the said courts shall hâve power to grant new trials. In 
cases vphere there has been a trial by jury, for reasons for which new trials 
hâve usually been granted in the courts of law. On the hcaring of any ap- 
peal, certiorari, writ of error, or motion for a new trial, in any case, civil or 
oriminal, the court shall rjive judgment after an cxamination of the entire 
record before the court, tmthout regard to tcchnioal errors, defects, or excep- 
tions which do not affect the suhstantial riyhts of the parties." (The amend- 
ment italicized by the court.) 

This court, in the case of Dye v. United States, 262 Fed. 6, C. 

C. A. , decided October 14, 1919, for the first time had under con- 
sidération this amendment, and recognized the duty to give efïect to it, 
with the resuit that the court in that case said : 

"Even if there had been distinct errors in the admission or rejectlon of 
testimony, or in the charge, they would not justify reversai. The guilt of tne 
défendant was so concluslvely proved that his acquittai would hâve been a 
clear misearriage of justice." 

We cannot well conceive of a case in which the guilt of the accused 
is more clearly and conclusively established than hère, entirely inde- 
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pendent of anything that the st:;nograpiier nay hâve testified to, or 
that may hâve been contained in his notes, and ^"- are therefore of the 
opinion that the action of the lower court sbould be 
Affirmed. 



THE CLAVERESK, 
EARN LINE S. S. CO., Limited, v. SUTHERLAND S. G. CO., Ub..ited. 

(Circuit Court ôf Appeals, Second Circuit. February 18, 1920.) 

No. 114. 

1. Amiens curiae €=:9l— Term defined. 

An "amicus curise" is one who glves information tu the court en somu 
matter of law in respect to whlch the court is doubtful. 

[Bd. Note. — For other définitions, see Words and Phrases, First and 
Second Séries, Amicus Curise.] 

2. Amicus curica (^=3| — Parties not entitled to object. 

An application for the privilège of appearing as amicus curije is of no 
Personal concern to the parties, and the court may grant or refuse the 
request, according as It deems the profCered information timely and useful, 
or otherwise. 

3. Amicus curiaB c=»l— Information, if of evidential value, to be tested by légal 

ruies. 

If the Information given the court by an amicus curise is of evidential 
value, it must, like other évidence, be weighed and tested by légal rules. 

4. Appeal and error <S:=:'969— Receiving suggestion of amicus curi» not review° 

able. 

Whether the trial judge should or should not hâve received and con- 
sidered a suggestion filed by the British ambassador as amicus curise 
is not reviewable. 

5. Shipping <s::=>4l— Effect of charter, which is not a démise, stated. 

Where a time charter of a steamsliip is not a démise, the master, subject 
to the charterer's chartered rights, is the owner's master, and the ship, 
through him, is in the owner's possession. 

6. Shipping <$x=35l— Réquisition by government is within clause as to "restraint 

of princes." 

The "restraint of princes" clause of a time charter of a steamshlp ia 
not limited to physical restraint of the ship itself, but includes restraint 
exercised on the owner by a governmental réquisition of the ship. 

[Ed. Note. — For other définitions, see Words and Phrases, First and 
Second Séries, Kestraints of Kings or Princes.] 

7. Shipping (g=35i — Restraint of ruiers must be governmental. 

The fundamental essential of a restraint of ruiers, within a time 
charter of a steamshlp, is Lhat the restraining act should be governmental. 

8. Shipping <@=»5I— Restraint by government need not be resisted. 

The owner of a steamshlp covered by a charter containing the usual re- 
straint of princes clause was not required to attempt to resist or évade a 
réquisition of the ship by its government, in order to rely on such clause. 

9. Shipping (@=35l — Réquisition of ship constituted lawful restraint within 

charter, 

Where the réquisition by the British government of a ship under a 
charter containing the usual restraint of princes clause was a govern- 
mental act, done within British territory, It was a lawful act, within such 
clause of the charter, whether or not the municipal and constitutional 
law of that country was strictly foUowed. 

^:5»For other cases see same topic & KEY-NUMBER In aU Key-Numbered Dlgests & Indexes 
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10. Shipping <S='38— Réquisition by govornment lield to termlnate charter. 

Though restraint of princes provided for by the usual clause of a char- 
ter does not ordinarily termlnate the charter nor dissolve the contract, the 
réquisition of a British steamship by the Brltish government m January 
or February, 1917, frustrated the adventure and terminated the charter, 
where there was no reasnnable expc^ctatlon that the steamshlp would be 
released by tlie government for any use contemplated by the charter dur- 
Ing its term. 

11. Sliipping ig;==>39— Languago of différent "mercantile contracta" to be givon 
same construction. 

A chaiter party, a bill of lading, a freight contract, and most written 
ag]-peiiioni.s aff(;cting sUiiis as veliiclcs of commerce are "mercantile con- 
tracts." and the same words in ail of them should receive the same con- 
struction. 

12. Contracts <S=3309(2)— Dissolved by cessation of existence of tliing on which 
It dépends. 

A contract is ended and dissolved by the cessation of existence of some 
thiiig, coiirlition, or state of things upon the continued existence of which 
the contract was kiiown to dei)cnd, provided such cessation of existence 
arises without fanlt of either party. 

13. Admiralty <S=o63— Replicaticn not entitled to fillng, uniess allowed. 

In a suit in adinirully, a rcplicaîiou is not entitled to be filed, when not 
allowed under admiralty rule 51 (.29 Sup. Ct. xliv), 

14. Admiralty ©=>63— Repîication denying matter in answer unnecessary. 

A replicatlou in admiralty, so far as it dénies matter in the answer, Is 
unnecessary. 

15. Shipping <g=358(2)— Repiication Improper, as setting up inconsistent cause 
of action. 

Wliere the libel sought damages for breach of a charter covering a 
steaniship, which was retiuisitioned during the life of the charter by the 
British government, a replication seeking to recover the différence be- 
twecn tbo charter hire and the amount paid by the government was not a 
proper replication, as It set up a new cause of action whoUy inconsistent 
with that propounded in the libel. 

16. Shipping €=^58(1)— Profits under governmentai réquisition not recoverabie 
by eiiarterer under libel for damages. 

If, in finy case, a chartcrer of a steamshlp requisitioued by the gov- 
ernment before expiration of the term of the charter may recover from 
the owner the différence between the charter hire and the amount paid by 
the govermiient, it cannot do so under a libel seeking damages for breacn 
of the charter, as profits are not damages. 

Appeal from the District Court of the United States for the South- 
ern District of New York. 

Libel by the Earn Line Steamship Company^ Limited, against the 
steamship Claveresk, her engines, etc., claimed by the Sutherland 
Steamship Company, Limited, with others impleaded. From a decree 
dismissing the Ubel (254 Fed. 126), the libelant appeals. Affirmed. 

Libelant, a corporation of Pennsylvania, filed thls lll)el in rem against the 
steamship ClavereslJ, and in persouam against her owner — this respondeut and 
a Br'i'ish corporation. No seizure of the vessel ever occurred, and the action 
remalns In persouam only, in "a cause of contract civil and maritime," viz. 
for breach of the charter party hereinafter described. 

In 19ia respondent (hereafter called Sutherland) executed to libelant (here- 
after called Earn Line) a charter of its steamship Claveresk for "about flve 
years" ; 1. e., until say April, 1918. The hiring was in the ordinary "govern- 
ment form" of time charter, which is not a démise; the use of the vessel was 
restricted to a part of the Atlantic and to Mediterranean waters. Earn Lme 

^saFoi otlier cases see same topic & KBY-NUMBER in ail Key-Numbered Digests & Indexe» 
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couM sublet, and the usual "break down" and "restraiut ot princes" clauses 
were embodied in the document. 

On January 25, 1917, the Olaveresk under this charter was on a voyage froin 
Baltimore to Cuba, when Sutherlaud, at its home office in Xewcastle, lOngland, 
received a telegram from a division or bureau of the Admiralty, known as 
"Transports," stating that Clavereslî was "vequlrert for govornment service 
nfter compTetion discharge in West Indies ; formai réquisition follows." Two 
days later Sutherland received a "formai requisitiouing letter vvlth the signa- 
ture of the Secretary of the Admiralty." 

Sutherland owned upwards of 20 steamers otlier than Claverev?k : in Janu- 
ary, 1917, ail had been requisitioned except 3, and they were "nmning in gi)e- 
cial trades subject to approval of the govcrnn^.eiit." Re(iuisition was not ob- 
jected to, and neither then nor down to triai (Oetober 23, 1018) was effort made 
to obtain release of Claveresk. On February 1, 1017, the steamer was in a 
Cuban port, and the master was instructed l)y Sutherland to put himself under 
the orders of agents named by the Admiralty. 

On Febraary 10, 1017, her inward cargo having been discharged, Claveresk 
passed under control of the British Admàralty, which tendered Sutherland a 
formai charter at a rate much higher than that of Earn Line's contract, but 
much below the market. We flnd it proven that, following the gênerai custom 
of owners of requisitioned bottoms, Sutherland declined to sigu the Admiralty 
charter, but expected to get and did reeeive the rate of hire therein named. 
When Olaveresk thus passed under control of British Admiralty, she seems 
to hâve been subehartered by Earn Line to Munson ; and on the day for pay- 
ment of charter hire next following February lOth, Earn Liue tendered in 
writing to Sutherland's agents in New York the amount due under the origi- 
nal charter of 1913, and added : "Claveresk-Munson : AVe présume you will 
be collecting half month's hire to-day from Munson Line, and remit us in the 
usual way." 

We infer from this that thèse agents (the house of Winchester & Co.) were 
acting for Earn Line In respect of the subcharter. Winchester replied, de- 
clining payment, adding: "The owners [of Claveresk] consider that the réq- 
uisition of the steamer by the Admiralty bas eompletely frustrated the 
adventure covered by the charter party." 

From this we deduoe the flnding that, as of February 10, 1917, Sutherland 
took and stood on the position that its charter with Earn Line was then law- 
fully terminated, and that ail rights or demands growing therefrom, iuelud- 
ing subeharters, ceased and determined ; while Earn Line held, and in légal 
effect asserted, that the Admiralty réquisition did not terminate the contrac- 
tual relation either between Sutherland and it.self, or itself and the subchar- 
terer. 

This exchange of views occurred February 16-17, 1917, but on February 10, 
1917, this libel was filed, wherein the subtraction of the steamer from Earn 
Line's service was treated as a refusai by Sutherland to perform the charter 
party, and a répudiation thereof. Damages for the breach are clalmed in usual 
form ; i. e., the charter hire was £1,320 per month, the market rate at date of 
libel filed £18,500 per month, the charter party had still 14 nionths to run, 
wherefore libelant asserted its damages to be more than $1,250,(KX). 

The answer substantially pleaded the réquisition ( 1 ) as a restraint of princ- 
es ; (2) as a frustration of the commercial adventure between the parties. 

At trial the British ambassador obtalned leave as amicus curise to file a sug- 
gestion, accompanied by a certihcate that the Claveresk had been requisitioned 
on February 10, 1917, had been retained in government sen'ice down to date 
of certiflcate (a few days before hearlng), and that such réquisition and réten- 
tion wa:s a governmental act on the part of the "government of sald United 
Kingdom." The suggestion was that the court should "décline to adjudloate" 
the claim in suit, "in so far as such (claim) arises eut of the réquisition of 
said steamship by the British government." 

At trial respondent rested on the ambassador's certiflcate, or the légal efifect 
of the facts therein set forth. liibelant showed the further facts hereiuabove 
recited, and filed what Is calied a "replication" — in form a pleading wherein 
Earn Line (1) "dénies that respondent was under any légal compulsion to with- 
draw the Claveresk," and asserts the vessel to hâve been "voluntarily with- 
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dravvn and rolet." at a higlier rati'; antl (2) alloues (in the evont of losal 
comiralsion on rospondent being shown) that it as clwrtorer is entitled to, and 
"respondent Is bOTind to pay," ail excess over the charter hire of 1913 whlcli 
Sutlierland In îiv:l received from the Adrairalty durhig so much of tUe poriod 
of réquisition as coincided with the chartered poriod. This "replication" was 
filed over the respondent's "protest." In an opinion reported 254 Fed. 127, Ïj. 
Hand, .1., dismissed the lihel ; this appeal followed. 

We hère insert as findin;;s of fact by us on this new trial; (1). Sutherland 
did not voluntarily — i. e., did not seek to — withdraw Claveresk trora libelant's 
service, nor ask nor iuduce government to réquisition ; (2) in January — ^Fobru- 
ary, 1917, having regard to the then violence of Gernian subinarine warfare on 
merehant vessels, and the success thereof, no reasoiiable man would hâve ex- 
pected or even dared liope that the Claveresk, once taken into government 
service, would be released for any use contemplated by the charter of IdVÔ, 
before the expiry of the term of that charter. 

In this court, on motion duly made before argument, the Brltish ambassador 
was agaln permitted to appear as amicus curia?. 

Howard Thayer Kingsbury and Frédéric R. Coudert, both of New 
York City, for the ambassador. 

Haight, Sanford, Smith & Griffin, of New York City (Charles S. 
Haight and Wharton Poor, both of New York City, of counsel), for 
appellant. 

Kirlin, Woolsey & Hickox, of New York City (John M. Woolsey, 
of New York City, of cotinsel), for appellee. 

Before ROGERS. HOUGII, and MANTON, Circuit Judges. 

HOUGH, Circuit Judge (after stating the facts as above). [1,2] 
The phrase amicus curiœ means one who gives information to the 
court on some matter of law in respect of which the court is doubtful 
(Bouv. Dict., and cases cited) ; and it is assigned for error that the 
court below permitted its friend to speak. vSuch seeking of advice 
cannot with propriety be called error ; the act is the right of the court, 
existing because it is for the pubUc interest that the men who happen 
to be judges shall be well informed in matters of pubUc concern, and 
the law is always such a matter. That application was made for the 
privilège of so appearing is of no personal concern to the parties, and 
the court may grant or refuse the request, according as it deems the 
profifered information timely and useful or otherwise (e. g., vide The 
Employers' Liability Cases, 207 U. S. 490, 28 Sup. Ct. 141, 52 L. 
Ed. 297). 

[3] What effect the court gives to the information so received is a 
différent matter. The friend's statements, if of evidential value, must, 
like other évidence, be weighed and tested by légal rule. In this in- 
stance the substance of the suggestion ofïered was that the British 
embassy avowed as a governmental act on the part of the United King- 
dom the requisitioning of the Claveresk on or about February 10, 
1917, and its continuons rétention in government service substantially 
down to the day of trial. 

[4] The question whether the trial judge should or should not hâve 
received and considered this suggestion is not reviewable ; but it may 
be and bas been assigned for error that the court below held the sug- 
gestion conclusive évidence of two essential facts, viz. : (1) The 
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compulsory nature of the Claveresk's service; and (2) the identifica- 
tion of government as the compelling force. While this court feels 
no inclination to départ from the rulings of The Carlo Poma, 259 Fed. 
396, and Agency, etc., Co. v. American, etc., Co., 238 Fed. 368, 169 
C. C. A. 379, holding that a certificate such as this, describing a certain 
act and avowing it as governmental, is to be taken as verity, we do 
not find it necessary to rest décision on this ground. The évidence in 
the ordinary sensé o£ that word — i. e., the compétent and material tes- 
timony of persons duly sworn and papers produced — is sufficient for 
our purposes; indeed, we think this vvas the course pursued below. 

That évidence shows that within the kingdom of England an order 
was given by the British Admiralty to the owner, requiring him on a 
day certain to place his vessel, tlien within (or soon to reach) the waters 
of the republic of Cuba, at the service of Admiralty agents, there to 
remain for an indeflnite period. Thus the question is reached whether 
in obeying the order, Sutherland yielded to that restraint of princes 
excepted in the charter party. 

[5] It is hère to be noted that the charter was not a démise. Sub- 
ject to the chartered rights of Earn Line, the shipmaster was the 
owner's master, and the ship, through that master, in the owner's pos- 
session. The Santona (C. C.) 152 Fed. 518. Therefore in légal con- 
templation the vessel was taken or received from the owner, and not 
from the charterer. 

On the question last stated appellant offers two propositions: (1) 
The clause refers merely to physical restraint of the ship ; an order 
to the owner is not within its meaning. (2) The order was "ultra 
vires," meaning that it was not in accord with English municipal or 
constitutional law. 

[6, 7] The first proposition is untenable. In times past, when a 
vessel left port, she disappeared from lier owner's ken ; there was 
no means of communicating with her, except by other ships like her, 
and electricity and steam did not keep owner and ship in constant 
touch. In such times force, governmental or other, was more swiftly 
and more usefully exerted on the ship than on the owner. Now it is 
more efficacious to act on the ship through the owner, and (so to speak) 
réquisition or commandeer the owner, and through him his vessel, 
putting upon that owner the same necessity of obédience that i.i for- 
mer days was exercised on the master wherever the ship might be. 
The theory has not changed, but the method of application has been 
modernized. The fundamental essential of a restraint of rulers is 
that the restraining act should be governmental. Northern, etc., Co. 
V. American, etc., Co., 195 U. S. 467, 25 Sup. Ct. 84, 49 _L. Ed. 269 
et seq. That the restraint need not be physical was in etïect held in 
The Stvria, 186 U. S. 18, 22 Sup. Ct. 731, 46 T. Ed. 1027. And see 
cases c'"°d in The Athanasios, 228 Fed. (D. C.) 558. The matter is 
f'.dly covered by Lord Reading in Sanday v. British, etc., Co., [1915] 2 
K. B. 802, in which case, on appeal to the House of Lords, it was said 
(in aflïrming the judgment) that "the circumstances that force was nei- 
ther exerted nor présent [is immaterial], for force is in reserve behind 
every state demand" ; and it was added, in substance, that it would be 
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"a strange law" which required one to resist, "till the hand of power 
was laid upon him, an order which it was his duty to obey. If it were 
an order which he was not bound to obey, and which he might hâve 
successfully resisted either by violence or by process of law, a question 
might arise. * * * " 

[8] The évidence hère is plain that résistance was impossible; ail 
that Sutherland could hâve done would hâve been to say : 

"I l'efiiwe to ordHr niy caplain to report to th(> Adiiiiralty agents ; I prefer to 
loave niy ship in tlie service of a ncutral charterer." 

The supposed case need not be pursued, to the probable and proper 
punishment of such an act. No citizen or subject is by lawful private 
contract either required to or justified in proceeding to such lengths in 
resisting or evading the compulsion of his government. 

[9] The second proposition is equally without support, even though 
we disregard the multiplied décisions, including our own, regarding the 
efficacy of the ambassadorial certiticate. It is hère proven, without any 
référence to that document, that the act commonly called "réquisition" 
was governmental, and contained or expressed in a letter or order over 
the signature of the Secretary of the Admiralty. Further, that such 
letter or order was in assumed compliance with a proclamation dated 
August 3, 1914, and an Order in Council dated November 10, 1915. 
Whether in exercising this power the officers sending the telegram, 
signing letters, and issuing orders were acting in strict accord with the 
municipal and constitutional law of the United Kingdom, is a question 
with which we cannot be concerned ; for there is plainly proven a 
governmental act done within British territory, and we entirely agrée 
with the court below that it is settled law that the act of another 
sovereign within its own territory is for our purposes légal of neces- 
sity. Hewitt v. Speyer, 250 Fed. 370, 162 C. C. A. 437, and cases cited. 
The réquisition of the Claveresk was a restraint of princes, lawful 
so far as we are concerned to inquire ; what légal complaints the own- 
er may seek to advance within the United Kingdom is not our business, 
nor that of the libelant. 

[10] It is next urged that "restraint of princes," etc., does not ter- 
minate the charter, nor dissolve the contractual bonds between the 
parties thereto. Within limits that is true ; but no rule can be under- 
stood, unless it be measured by the reason for its existence. 

Ordinarily that governmental pressure, which is restraint, is but 
temporary; and the usual restraint clause, such as we bave before us, 
is drawn on that assumption. Thus in Clyde, etc., Co. v. West India, 
etc., Co., 169 Fed. 279, 94 C. C. A. 551, we found a quarantine déten- 
tion to be within the restraint clause, and held that such temporary de- 
lay did not even stop the daily hire due by charter, not only because 
the words of the clause did not provide for such .stoppage, but be- 
cause the charterer "had the use of the vessel for which it was to pay, 
notwithstanding the interruption." 

Whether a given act suspends or dissolves a relation is, like most 
matters, a question of degree. It was well put arguendo by Lord 
Haldane, when he pointed to the restraint clause as an instance of 
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providing for the "partial or temporary suspension of certain obliga- 
tions" of a charter, yet said : 

"To the extent to whicli the périls mentloned interfère with the fulËllment 
of [charter] obligations, the pai'tles are exempted from liabillty for nonper- 
formance." Tamplin, etc., Co. v. Anglo-Mexican, etc., Co., [1916] 2 A. 0. 397, 
at pages 406-409. 

Evidently the interférence may be total ; it may amount to préven- 
tion. 

The same kind of restraint, the same act of power, may at one 
time or in one instance produce but a temporary delay, changing the 
contractual obligations of no one, and at another time, or when operat- 
ing on other attending circumstances, may so change the relation of 
parties as to destroy the contract itself. 

[11] In referring to décisions or authoritative reasoning on this 
whole subject, it must be remembered that a charter party, a bill of 
lading, a freight contract, and most written agreements aiïecting ships 
as vehicles of commerce, are "mercantile contracts" (Dorrance v. Bar- 
ber, 262 Fed. 489, C. C. A. ), and the same words in ail the 

various contract writings of that kind should and usually do receive 
the same construction (The G. R. Booth, 171 U. S. 460,' 19 Sup. Ct. 
9, 43 L. Ed. 234). Bearing this in mind, The Styria, 186 U. S. 1, 22 
Sup. Ct. 731, 46 L. Ed. 1027, and The Kronprinzessin Cecilie, 244 U. 
S. 12, 37 Sup. Ct. 490, 61 L. Ed. 960, are modem instances of how 
appréhension of restraint, something much less than actual govern- 
mental compulsion, may suffice to dissolve the obligation of a contract. 
■ Contracts of carriage, voyage charters, and other short term agree- 
ments may be terminated by "restraint of rulers," as well as any other 
exception, if there is enough of it ; but since the bald fact of any re- 
straint does not per se terminate (for the sufficient reason that it was 
not intended so to do), the efïect of the clause on time charters is un- 
satisfactory, because uncertain. The written charter party long com- 
monly used, and of which the one at bar is an instance, does not con- 
template a compulsory governmental use extending over years ; no 
such thought was présent to the mind of its draftsman, and indeed the 
thing is still terrifyingly new. This is shown by the internai évidence 
furnished by the document, and is historically a matter of gênerai 
knowledge. 

The relief afforded by the restraint clause is also too slow ; one par- 
ty always demands, both parties ought to ask, and in the interest of 
the public the law insists on knowing: How does the contract stand 
eo instanti the ship is taken away? Is the private contract living or 
dead, and, if dead, what killed it? This question cannot be answered 
by référence to the restraint clause, or any other expressed term of the 
written contract; therefore another légal création, and one underlying 
the words chosen by the parties, is appealed to, and we find that this 
charter party ended or died, and its obligations were forever dis- 
solved, on February 10, 1917, because the commercial adventure was 
then frustrated. 

This phrase is said to hâve been born in the judgment in Jackson v. 
Union Marine Ins. Co., h. R. 10 C. P. 125 (Bank Line v. Capel [1919] 
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1 A. C. 457) ; it has been the subject of récent exhaustive discussion 
in the House of Lords (Horlock v. Beal [1916] 1 A. C. 486, and the 
Tamplin & Bank Line Cases, supra), and the doctrine was recently 
applied in The Allanwilde, 248 U. S. 377, 39 Sup. Ct. 147, 63 L. Ed. 
312, 3 A. L. R. 15, and Lewis v. Mowinckel, 215 Fed. 710, 132 C. C. 
A. 88. It is so authoritatively held in the cases cited, and those on 
which they rely, that the doctrine of frustration applies to a variety 
of maritime contracts including time charters, that more than mention 
of the fact scarcely seems necessary. In our judgment the justification 
for the holdings is best expressed by Lord Sumner (Bank Line Case, 
at page 454), in saying: 

"Kights ought not to be left in suspense or to hang on the chances of subsé- 
quent events. The contract binds or it does not blnd, and the law ought to be 
that the parties eau gather their fate then and therc." 

But since parties almost never agrée about it, courts must ascertain 
fate for them, by (says Lord Loreburn, in Tamplin Case at page 404) 
inferring, "from the nature of the contract and the surrounding cir- 
cumstances, that a condition not expressed was a foundation on which 
the parties contracted." It follows naturally that, when the founda- 
tion is removed the superincumbent contract f ails and dies ; it is kill- 
ed by that malignant disease — a change of circumstances. It may also 
be accepted on authority that frustration of adventure and termination 
of contract may be the instant resuit of an act which may be properly 
described as "restraint of princes," etc. Bank Line Case, at page 442. 

Applying thèse rules to the facts before us, it being true that gov- 
emment on February 10, 1917, made it impossible for either Suther- 
land, Earn Line, or any other private individual to use the Claveresk, 
and did this under circumstances clearly showing to any sensible man 
that such indefinite taking would almost certainly outlast the life of 
the charter, it further appearing that the boat was so retained far be- 
yond the charter period, and indeed (by admission at bar) still is kept 
by government (cf. Bank Line Case, at page 454), it follows as a con- 
clusion of law that the charter party was terminated by frustration on 
February 10, 1917. 

Although this resuit has been worked out in the highest British 
court with an enormous expenditure of writing, an examination of 
the case law relied on shows that the doctrine of frustration as ap- 
plied to time charters is regarded as a logical outcome of the Union 
Marine Insurance Case, supra, and Geipel v. Smith, L. R. 7 Q. B. 404, 
which are likewise the précédents forming the foundations of The 
Styria, supra, and kindred décisions. 

[12] Indeed, we cannot think the doctrine new except in phrase- 
ology and application; for it is elementary that among the ways in 
"which any contract ends and is dissolved is the cessation of existence 
of some thing, condition, or state of things, upon the continued exist- 
ence of which the contract was known to dépend, provided such ces- 
sation of existence arises without fault in either contracting party. 
Jenks, Dig. English Civil Law, bk. 2, part 1, § 297, citing cases. 

In the présent instance, what ceased to exist was Sutherland's 
control of the Claveresk ; that swept away the foundation of contract, 
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as thoroughly as might a fire or shipwreck. Ail arguments leadîng to 
an opposite resuit, ail suggestions that such charter as this survived 
February 10, 1917, make of the superior force that removed every 
reasonable chance of doing what both parties expected to do when they 
agreed together, no more than an option to cancel, to be exercised after 
a nice calculation of possible loss or gain, by owner or charterer as the 
case may be. Indeed, there seems nothing left to cancel but a chance 
of loss; for never is it admitted that any portion of the charter sur- 
vived seizure except the chance of gain. No suggestion of sharing loss 
is admitted. 

But a charter party is not a partnership agreement, nor is it pri- 
marily an agreement for money payments ; it is a promise to serve 
with and by a named ship, and when the ship is gone the charter is 
ended ; and ail the law can do is to apportion blâme for the loss, guid- 
ing inquiry, first, by the words of the agreement; and, second, by the 
implications of underlying inhérent conditions presumed to be common 
to sensible and honest men. It is impossible to imagine such men even 
wishing to agrée that if government pays a high price, the advance 
goes ail to one, while if a low price is paid, the burden falls only on 
the other. "Heads I win, tails you lose," as a bargain, is beyond the 
pale of implication. 

For thèse reasons, libelant can take nothing by this libel. That 
pleading rests solely on a breach, called a "répudiation" by the plead- 
er; this is another of the ways in which a contract ends or dies, in 
which case the breach gives rise to damages. A breach is a wrong, 
but there was no breach, therefore there can be no damages. 

[13] This situation libelant sought to prevent by proffering the 
"replication" above described. That pleading was not entitled to filing, 
because not allowed under the fifty-first rule in admiralty (29 Sup. 
Ct. xliv). 

[14, 15] Nor should it hâve been allowed if applied for, because in 
so far as it denied matter in the answer, it was unnecessary ; and in so 
far as it claimed from Sutherland the différence between charter hire 
and admiralty payments, it was not and could not be a replication. It 
is really an attempt to set up a new cause of action, wholly inconsist- 
ent with that propounded in the libel. The trial court properly dis- 
regarded the paper. 

[16] The légal inquiry suggested by the second part of this "rep- 
lication" is whether Earn Line bas any claim of any sort to whatever 
Sutherland gained because the admiralty payments tvirnad out to be 
higher than those stipulated in the charter ]3arty. The subject is one 
whose difficulty has not been diminished by such dicta as that of Lord 
Lorebuni (who to be sure was holding a cliarter not dissolved) that 
the owner will be "accountable to the charterers'' for such sums as 
he might receive from government ; while Lord Atkinson held that 
what was so paid came "from the bounty of the crown, they hâve no 
légal right to it" (Tamplin Case at pages 405, 422) ; but we are not 
required, nor indeed permitted, to attempt solution. 

This libel was brought, and, after pleading a breach, could be 
brought, for libelant's damages only; what is now demanded is re- 
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spondent's alleged profits. Profits are not damages, and Sutherland's 
gains are not Earn Line's losses. The first statement is elementary 
law ; the second is a fact obvions from the évidence. Whether, after 
a contract is dissolved without fault in either party, there can there- 
from arise or remain any contractual relation between the parties, 
except for matters preceding dissolution ; whether, if such a demand 
as bas been stated exists at ail, it is légal or équitable (cf. Agency, etc., 
Co. V. American, etc., Co., supra) ; whether admiralty bas any juris- 
diction affording recovery either of the certain sum suggested by the 
"replication" or of a sum reachable only on accounting; whether Earn 
Line's demand is afïected by the subcharter ; and what are the rights 
of the subcharterer — are questions not before us on the pleadings, 
and matters on which the apostles are empty of sufficient évidence to 
justifv fîndings, were they permissible. 

We hold, then, only that no breach of charter party has been shown, 
wherefore no damages can be recovered, and damages only were de- 
manded. Beyond this it is not necessary to go ; if thèse findings are 
at variance with some of the reasoning of the leamed court in The Isle 
of Mull (D. C.) 257 Fed. 798, we prefer the views above expressed;. 
but we are not informed as to the pleadings in that case. 

Decree affirmed, with costs. 



THE ROSALIA. 

(Circuit Court ot Appeals, Second Circr.it. February 18, 1920.) 

No. 152. 

Shipping ig=>l4l (3)— "Péril of the sea," wlthin exception of bill of lading, 
delined. 

A "péril of the sea," which forins a good exception in a bill of lading, 
means something so catastrophic as to triumph over those safeguards by 
which skillful and vigilant seamen usually bring ship and cargo to port 
in safety. 

[Ed. Note. — For other définitions, see Words and Plirases, First and 
Second Séries, Terils of the Sea.] 

Shipping <g=3l32(5)— Claitn that damage was due to unexpected force of ex- 
pected rough weather shouid be sustained by convincing évidence. 

The elaim that a hatch covering or teinporary hulkbead gave way, dani- 
aging the cargo, through the unexpected force of expected rough weather, 
wliere the rest of the ship was snbstantially uninjured, Is one of those 
unusual clainis, which ought to be sustained by évidence correspondingly 
convincing. 

Shipping «g;^ 132 (3)— Carrier has burden of showing damage to goods receipted 
for In good order arose from excepted péril. 

In an action for breach of a contract of earriage expressed in a steam- 
ship bill of lading, the bald fact of damage to goods receipted for in good 
order raises a presumption of unseawortliiness or négligence, and maltes 
it the duty of the carrier aifirniatively to show that the damage arose 
froiti an excepted péril, and the carrier is not excused if the niatter re- 
mains doubtful, whether the doul)t exists as to tlie nature of the occur- 
rence or the sufflciency of the cau.se assigned. 



<Ê=>For other cases see same topic & KEY-NUMBBR in ail Key-Numbered Dlgests & Indexes 
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4. Shipping ®=5l32(5)— Proof of damage to cargo from sea water is décisive 

against carrier. 

In an action for damage to tobaceo covered by a steamship bill of 
lading, the fact, vvhen establislied, that it was wet by sea water, wlthout 
further exxjlanation, is décisive against the carrier. 

5. Appeal and error ig=3l022(l) — Finding of commissioner, approved by District 

Court, not to be disturbed uniess manifestly wrong. 

A commissioner's findlngs, which. hâve becn reconsidered on exceptions 
and approved by the trial court, wiU not be disturbed by the Circuit 
Court of Appeals, uniess manifestly wrong. 

6. Evidence <@=;3486— Opinion évidence of value admissible. 

As a gênerai rule opinion évidence as to value is admissible. 

7. Admiralty <S=>73— Court not bound by common-law rules of évidence. 

In admiralty, the court is not bound by ail the rules of évidence fol- 
lowed in courts of common law, and where justice requires it may take 
notice of matters not strictly proved. 

8. Evidence <S=>523— Opinion évidence of value of damaged tobaceo admissible in 

admiralty. 

In a suit in admiralty for damages to a cargo of tobaceo from sea water 
and coal dust, expert évidence as to the value of the damaged tobaceo 
was admissible, wliere tlie piiysical séparation of the good and bad tobaceo 
would be slow and expensive. 

9. Evidence <@=^57l (7)— Opinions of experts as to value not inadmissible, because 

shown to be wrong in part. 

Where experts, testlfying as to the value of tobaceo damaged by sea 
water and coal dust, bad made an examination and estimated the amount 
of the injury, the fact that thelr estimâtes were shown to be too high 
with respect to certain baies by the physieal séparation of the wet and 
dry tobaceo did not require rejection of their testimony as to the damage 
to other baies, but went only to its credibility. 

10. Evidence <S=>2I9(I)— Participation in determinination of amount of damage 
not admission of liability. 

A steamship owner's participation in a survey of damaged cargo by the 
cousignee's insurers would not constltute an admission of its liability for 
the damage. 

11. Evidence <S==>333(7) — Invoice value of goods may be shown by Invoice on 
wliich tliey are entered at the custom house. 

Where, under the steamship bill of lading, it Is necessary to show the 
invoice value of damaged tobaceo, it can be proved by the invoices on 
which entry was made at the ciistoni house, in view of the safeguards 
thrown around such invoice, 

Appeal from the District Court of the United States for the South- 
ern District of New York. 

Libel by the American Tobacco Company against the steamship 
Rosalia, her engines, etc., claimed by the Societa Anonima Di Navi- 
gazione, Adriatica, in which the Societa Anonima Transport! Mestre 
was impleaded. From a decree for the libelant, the claimant ap- 
peals. Affirmed. 

Action is by the consignée of a large quantity of leaf tobaceo shipped at 
Patias, Greece, and brought by the Rosalia to New Yorlt under bills of lading 
which recited receipt in good condition and contained the usual exception 
against périls of the sea. On arrivai mv\ch of the tobaceo in hold No. 4 was 
wet with sea water, while some of that in hold No. 2 was also wet and more 
soiled with coal dust. 

The steamer arrived in the end of December, having had a rough winter 
passage. While the weather was continuously bad, and the passage slower 

(gssFor other cases see same topic & KEY-NUMBBR m ail Key-Numbered Digesta & Indexes 
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than usual, the lower court Ceclined to fiud tbut the. vessel liacl passed through 
any great or destructive storm, and with this fiiKling we agrée. It is not 
denied that, beyond breaking a steeriiig cbain, tlie steamship roceived no 
structural injury. Some 13 days bcfore arrivai in New York, the wedges 
holding in place the bars over the tarpaulins on No. 4 hatch loosened, and the 
tarpaulins them.selves bocame loose, at a tiine wlien the sea was washing 
freely over the deck. It is asserted hy claimant that the sea water in hold 
No. 4 came in for thls reason ; no other explanation is offered. The wet to- 
bacco in hold No. 2 was near the hatchway; whether the dampness came 
from sea water or sweat was a matter of contest at trial. The lower court 
held that the cargo was wet with sea water, and we agrée with that finding. 

The more extensive damage in hold No. 2, however, was caused by coal 
dust. The steamship liad taken on as miich coal as possible in Englaud, and 
obtained additional bunkers by erecting a temporary wooden bulkhead in 
hold No. 2 and filling one of the spaces tlms created with coal ; the tobacco 
was in the other. The coal so carried was CardifC, which is easlly reduced to 
a greasy dust. There is évidence that no coal dust had been observed after 
coal had been carried from l'îugland to the Mediteri'anean, and that at Fatras 
the bulkhead was in good condition. On arrivai at New York, some of the iron 
stanehions supporting this bulkhoad were found bcut, and claimants allège 
that this was the resuit of sea pei'il, and the only reason for séparation of the 
boards composing the bulkhead and the conséquent distribution of coal dust 
over the tobacco. 

We find, on conflicting évidence, that the bulkhead was not so constructed as 
to secure cargo near it from coal dust; that weather sufficiently severe to 
bend the stanehions would certainly hâve shifted cargo, and iujured the 
steamship in places far more directly exposed to storm than the interior of a 
hold. 

An interlocutory decree for libolant having been entered, very prolonged 
hearings were had before the commissiouer as to damages. It was testifled, 
without contradiction, that if eacli wet and dusty baie of tobacco had been 
sold as damacred stock the money loss would hâve been very much greater than 
that for which recovery was allowed. 

The method of adjusting loss was this : Asknowledged experts in the busi- 
ness opened and examined each wet baie showing signs of damage, and ex- 
amined, without (for the most jiart) opening, the dusty baies, and then agreed 
upon a certain percentage of injury for every baie. Those baies, however, 
which shovv'ed an injury of 10 per cent, or more were forwarded in bond to 
Canada, where less drastic and more civilized customs laws permitted the 
physical séparation of the wet from the dry tobacco, the destruction of the 
wet, and the avoidance of duty payment on tlie part destroyed. It was found, 
when each baie had been treated in this way, that the destroyed tobacco was 
not so large a percentage of the wliole as was the estimate of the experts. 
To reduce the damages to money, it was necessary to show (under the terras 
of the bill of lading) invoice value. This was done by offeriug in évidence 
the invoic-es upon which entry of the tobacco had been made at the custom 
house. 

Claimant, having appealed from the final decree, allèges as error: (1) AU 
the damage received was due to péril of the .sea; (2) the method of ascertain- 
ing damage and the amount thereof was unlawful ; (3) the quantity of iu- 
jured tobacco allowed for was too great; (4) there was no légal proof of 
invoice value. 

Butler, Wyckoff & Campbell, of New York City (Homer L. Loomis, 
and Joseph A. Barrett, both of New York City, of counsel), for ap- 
pellant. 

Kirlin, Woolsey & Hickox, of New York City (William H. Mc- 
Grann and George M. Lanning, both of New York City, of counsel), 
for appellee. 

Before ROGERS, HOUGH, and MANTON, Circuit Judges. 



288 264 FEUKUAL KEl'OUTKU 

HOUGH, Circuit Judge (after stating the facts as above). [1] 
The décisions of this court already contain two accepted définitions 
of the phrase "péril of the sea." The Warren Adams, 74 Fed. 415, 
20 C. C. A. 486; The Giulia, 218 Fed. 746, 134 C. C. A. 422. They 
need not be repeated, further than to insist that the péril which forms 
a good exception in a bill of lading means something so catastrophic 
as to triumph over those safeguards by which skillful and vigilant 
seamen usually bring ship and cargo to port in safety. 

[2] It is true that the strain of long-continued storm may injure 
some one pièce of apparatus, good of its kind, while leaving the rest 
of the ship substantially unhurt. The Charlton Hall, 207 Fed. 343, 
125 C. C. A. 116, is an example. But this is very rare; and when it 
is said that a hatch covering or temporary bulkhead gave way through 
the unexpected force of expected rough vveather, the assertion be- 
longs to that class of unusual claims, which "ought to be sustained 
by évidence correspondingly convincing." The Grapeshot (D. C.) 42 
Fed. 505. 

[3] Since this is an action for breach of a contract of carriage ex- 
pressed in a bill of lading, it is to be remembered that the bald fact 
of damage (such as exists hère) to goods receipted for in good order, 
raises a presumption of unseaworthiness (The Warren Adams, su- 
pra), or of négligence (Herman v. Compagnie Générale, 242 Fed. 
859, 155 C. C. A. 447). It is the duty of the carrier under the gênerai 
maritime law (not to dwell on the Harter Act [Comp. St. §§ 8029- 
8035]) affirmatively to show that the damage arose from an excepted 
péril ; if the matter remains doubtful, the carrier is not excused (The 
Edwin I. Morrison, 153 U. S. 212, 14 Sup. Ct. 823, 38 L. Ed. 688), and 
this is true, whether the doubt exist as to the nature of the injurions 
occurrence or the sufficiency of the cause assigned. 

To apply the rule : If we doubted whether sea water got into No. 
4 through the hatchway, or coal dust into the cargo space of No. 2 
through the bulkhead, that doubt would give décision to the cargo 
owner ; we are not so doubtful, but if we further doubted whether the 
hatch coverings leaked and the bulkhead opened solely because of an 
elemental force irrésistible by human skill, that doubt would résolve 
the matter for libelant. Thus, even if we were not as fully satisfied 
on the facts as was the District Judge, his décision on the merits is 
right. 

[4] As for the wetted tobacco in No. 2, the fact once established 
that it was wet by sea water, there being no further explanation (The 
Folmina, 212 U. S. 354, 29 Sup. Ct. 363, 53 E. Ed. 546, 15 Ann. Cas. 
748), is décisive against the carrier. The décisions urged upon us by 
appellant (Gough v. Hamburg, etc. [D. C] 158 Fed. 174; The Hyades, 
124 Fed. 58, 59 C. C. A. 424) only, we think, illustrate the extremity 
of sea violence necessary to be proven with great clearness, in order 
to establish défense under the exception hère relied on. 

[5] The assignments of error based on proceedings before the com- 
missioner we take up guided by our ruling in Appeal of Cahill, 124 
Fed. 63, 59 C. C. A. 519, that, where the commissioner's findings hâve 
been reconsidered on exceptions and approved by the trial court, "they 



THE ROSALIA 289 

(264 P.) 

should not be disturbed by this court, utiless manifestly wrong." 
Being far from convinced that the commissioner was manifestly wrong 
on any issue of fact, we examine only the légal propositions argued. 
That the quantum of damage was not proved in accordance with law, 
and was too great anyhow, is really based on two légal propositions : 
(1) Expert opinion évidence of value was not admissible. (2) Er- 
ror in opinion as to baies thought to be damaged over 10 per cent, 
invalidated similar testimony as to baies less severely injured. 

[6] While the first proposition bas in times past been the subject of 
much différence of opinion, it is settled in the United States courts 
that as a gênerai rule opinion évidence on value is admissible (Mon- 
tana Ry. V. Warren, 137 U. S. 352, 11 Sup. Ct. 96, 34 L.Ed. 681), 
and we regard Clarlc v. Baird, 9 N. Y. 183, as a well-considered dé- 
cision to the same efïect. Perhaps no opinion bas been more persua- 
sive than that of Story, J., in Alfonso v. United States, 2 Story, 421, 
Fed. Cas. No. 188. And see Buckley v. United States, 4 How. 251, 
11 L. Ed. 961. 

[7] But this proceeding is in admiralty, and we "are not bound by 
ail the rules of évidence which are followed in the courts of common 
law, and * * * may, where justice requires it, take notice of 
matters not strictly proved." The Boskenna Bay (D. C.) 22 Eed. 
667, not changed as to this point by (D. C.) 40 Fed. 96. And see, 
for the gênerai rule, Ben. Adm. (4th Ed.) § 437, citing cases. It is 
to be remembered that, had libelant sent ail injured baies to sale as 
damaged, loss would bave ensued greater than the recovery allowed be- 
low; but respondent could, and doubtless would, bave charged that 
the good and bad tobacco was "easily separable" (The Boskenna Bay 
[D. C.] 36 Fed. 699), and complained that no division had been made. 

[8] It is now proven that such physical séparation was slow and 
expensive, and we can imagine few cases better than this for re- 
liance on expert opinion. Among marine causes The Conqueror, 166 
U. S. 110, 17 Sup. Ct. 510, 41 U. Ed. 937, affords an extrême exam- 
ple of the admissibility of opinion évidence, which may be used to 
impeach as extravagant even actual expenditures (The Mason, 249 
Fed. 721, 161 C. C. A. 628), or to prove as damages repairs never made 
(The William E. Ferguson, 108 Fed. 984, 48 C. C. A. 173). As against 
a carrier at common law, St. Eouis, etc., Ry. v. Edwards, 78 Fed. 
745, 24 C. C. A. 300, is notable. The évidence there was, we think, 
sufficient ; in kind it was like that at bar ; in degree, far less persua- 
sive. 

[9] As for the second branch of this argument, it is scarcely a 
question of law, uniess there be required a ruling (which we make) 
that a mistake as to the amount of damage on five packages does not 
require rejection of the same witnesses' testimony as to the damage 
in five other packages. In a wide sensé of the word, the matter is 
one of credibility, and goes to the jury (if there is one) with the 
other facts. We are of the opinion that the probability of error as to 
the slightly damaged goods was much less than in respect of the 
very wet baies ; but the question is of fact, and the resuit not "mani- 
festly wrong." 
264 F.— 19 
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[10] In considering this question of opinion évidence as to amount 
of lost tobacco (for ail thoroughly wet leaves were worthless) it is 
to be remembered that the men who gave évidence based their opin- 
ions on what they learned at a survey, of which claimant had notice, 
in which it declined or neglected to take any part, and v^^hich the li- 
belant's insurers conducted. If no notice had been given claimant, 
our remarks in The Westchester, 254 Fed. 576, 166 C. C. A. 134, 
would hâve been applicable. As it was, claimant was bound to know 
that surveys of damage in marine matters are held for the purpose 
of ascertaining what damage has been donc, not to discover or award 
blâme for the loss. The notion, apparently acted on by this claimant, 
that any investigation into quantum and kind of damage is something 
like an admission of liability therefor, is error. 

We do not hold that any party must join in a survey, but we think 
him ill-advised not to do so; for he has deliberately omitted to gain 
knowledge, and cannot complain when the attending parties use the 
knowledge they obtain to his disadvantage. We are aware that the 
surveyors who testified hère were not qualified because they surveyed, 
but because they were experts in tobacco and its value, but think that 
claiinant has brought on itself great expense by not attending, for it 
would hâve been apparent how persuasive were the methods pursued 
by the subséquent witnesses. Dr. Lushington's remarks, quoted in 
The Mason, 249 Fed. 720, 161 C. C. A. 628, are exactly applicable 
to the situation so often produced by parties refusing to avail them- 
selves of the opportunity for information atïorded by a survey. 

[11] We hâve no doubt that the invoice value was well proved. 
Much has been said of "consular invoices." The documents were évi- 
dence, not because they had or had not some consul's certificate attach- 
ed, or merely because they came f rom the files of a branch of the Treas- 
ury Department (see Cohn v. United States, 258 Fed. 355, 169 C. C. A. 
371), but because by many congressional acts and departmental rul- 
ings a true invoice, verified by oath, is made the basis for lawful entry 
into this country of most imported merchandise (see Index of Cus- 
tom House Régulations, sub. nom. "Invoices," for références). The 
safeguards thrown by fear of détection and personal punishment and 
confiscation of goods around the invoice, which usually represents the 
goods for customs purposes, are so great that any reasonable man 
would look with greater confidence on the document brought from the 
custom house files than on one produced from a private desk. 

This very obviously cornes within the gênerons and sensible rule 
of admiralty, above quoted, especially as invoices are commercial 
documents. For an exaraple of the respect accorded even "custom 
house weights," see Linklater v. Howell (D. C.) 88 Fed. 526. 

The appellee has asked us to consider and award certain items not 
allowed as damages below. We think the rule of Cahill's Appeal, su- 
pra, applies to them, and affirm the decree as rendered, with interest 
and costs. 
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THE ALLAN WILDE. 

CENTRAL TRANSPORTATION CO. v. COMMERCIAL SHIPPING 
CORPORATION. 

CARIBBEAN SHIPPING CO., Limited, v. SAME. 

(Circuit Court of Appeals, Second Circuit February 18, 1920.) 

Nos. 149, 150. 

1. Corporations <S=»399(4)— Acts of agent and officer wlthin scope of apparent 

authority bind corporation. 

The acts of an agent of one corporation and the officer of anotlier. In 
engaging space on a pier for a eliip, wcre binding on their respective com- 
panies, when witbin the scope of their apparent authority. 

2. Corporations (^=3409— Fixing price Incident to authority to engage space for 

ship. 

Where an agent of one corporation and an officer of another had appar- 
ent authority to engage space for a ship on a pier the flxlng of the price 
was an incident of such authority. 

3. Wharves ©=317— Statute prescribing rates does not prevent agreements for 

greater rates. 

Greater New Yorli Charter, § 859, prescribing rates that may be charged 
any vessel using or malclng fast to any pier, wharf, or bullvhead, etc., and 
section 863, providing for the recovery of treble damages for receiving 
rates in excess of those authorized, do not prevent a shipowuer and the 
owner or lessee of a privately owned pier from fixing a hlgher rate by 
mutual agreement. 

4. Wharves "S^l— Privately owned wharf may be reserved for private use. 

A privately owned wharf may be reserved for the private use of Its 
owner or lessee, even though it exists on the shore of a navigable river or 
lalie, or in the harbor of a clty, from which access is obtained directly 
to the sea. 

5. Statutes <S=»2I8 — Acquiescence by parties Interested strong évidence of inter- 

prétation. 

That owners of vessels hâve acquieseed in the understanding that a 
statute prescribing rates ehargeable to vessels using or maklng last to 
any pier does not prohibit agreements for a higher rate is strong évidence 
of its proper interprétation. 

Appeals from the District Court of the United States for the Eastem 
District of New York. 

Two libels were filed, by the Central Transportation Company and 
the Caribbean Shipping Company, Limited, respectively, against the 
schooner AUan Wilde, her tackle, etc. ; the Commercial Shipping Cor- 
poration claimant. The libels were sustained. 255 Fed. 171. Claim- 
ant in each case appeals. Affirmed. 

Macklin, Brown & Purdy, of New York City (Pierre M. Brown 
and William F. Purdy, both of New York City, of counsel), for ap- 
pellants. 

Stuart McNamara, of New York City (Raymond B. Seymour, of 
New York City, of counsel), for appellee Caribbean Shipping Co. 

David F. Barnett, of New York City, for appellee Central Transpor- 
tation Co. 

^=3For other cases see same topic & KEY-NUMBBR in aU Key-Numbered DlgesU & Indexe* 
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Before ROGERS and MANTON, Circuit Judges, and LEARNED 
HAND, District Judge. 

MANTON, Circuit Judge. Thèse actions were tried together and 
decrees were granted for libelant in each. The question of iaw in- 
volved in each action is the same. They were both argued together, 
and will be hère treated in one opinion. 

Pier 2, known as the Empire Stores in Brooklyn, was leased to 
the Central Transportation Company for the months of January and 
February, 1918. It was a privately owned, covered pier about 375 
feet long and 45 feet wide. The schooner Allan Wilde had a berth 
on the south side of the pier for 12 days, commencing January 29, 
1918. The libel in this case is filed to recover compensation for this 
occupancy of such berth. The Central Transportation Company sues 
on an agreement for hire at the rate of $75 per day. The appellant 
dénies the existence of such an agreement, admitting that an agent 
arranged for the berth, but contending that he had no authority to 
make the agreement at a hire of $75 a day. It contends, further, that 
such an agreement is illégal under the statute hereinafter referred to. 

[1,2] One Novelly was the agent referred to, and it was he who 
made arrangements for this berth for the Allan Wilde. There is 
ample évidence to justify the conclusion reached below that the 
price of $75 a day was agreed upon. The believable évidence warrants 
the assertion that Mr. Novelly, acting on behalf of the Phœnix Ship- 
ping Company, wrote to the Overseas Shipping Company, binding 
the former company to pay $100 a day for this berth. The Overseas 
Shipping Company engagea the berth from the appellee Central Trans- 
portation Company at the rate of $75 a day, and this was affirmed 
in writing by a letter of January 25, 1918. The hiring at this price 
was agreed upon with Mr. Hurd, superintendent of the Overseas Ship- 
ping Company, in Mr. Novelly's office. Mr. Sugarman, an officer of 
the appellant, Commercial Shipping Corporation, was présent in the 
office of the Phœnix Shipping Company with Mr. Novelly in January, 
when Mr. Novelly negotiated with Mr. Hurd for space on this pier 
for the ship. What Novelly and Hurd did was within the scope of 
their apparent authority as agents of their respective companies. That 
their employers were bound by their acts as against innocent third 
parties flows from the authority conferred upon them. Lamon v. 
Speer Hardware Co., 198 Fed. 453, 119 C. C. A. 1. The fixing of the 
price as Novelly did was an incident of such authority. Jenkins & 
Reynolds Co. v. Alpena Portland Cément Co., 147 Fed. 641, 77 C. 
C. A. 625. 

Pier 3, Empire Stores, at the foot of Jay street, Brooklyn, in the 
month of December, 1917, and January, 1918, was in the possession of 
the appellee Caribbean Shipping Company, Limited, as lessee. This 
pier was 295 feet long and 115 feet wide. It was privately owned 
and was known as the Jay Street Terminal. Novelly, as agent for the 
appellant, hired this pier at the rate of $100 per day. It was contracted 
for use for 13 days, to wit, December 22 to December 24, 1917, and 
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January 18 to 27, 1918, each inclusive. This contract is evidenced by 
letters of December 17 and 24, 1917, and January 18, 1918. 

The schooner came into the pier January 20 and remained until 
January 27, 1918 ; thus the pier was occupied for only 8 days, although 
engaged for 13. The space, howevcr, was reserved under the contract, 
for the schooner, for the days it was not occupied. The agency of 
Novelly and his authority to act was fully established. It is clear that 
the ship had the benefit of the contract, and actually occupied the pier 
for 8 days, and now seeks to absolve itself from this indebtedness upon 
the theory that, because of chapter 466 of the Laws of 1901 (section 
859 of the City Charter), the rate therein named, to wit, $4.95 per day, 
is the only charge that may be made for such use of the pier. This is 
the contention of the appellant in answer to both libels. The question 
is therefore presented of whether the parties are bound by this provi- 
sion of the City Charter, or whether the parties may agrée, lawfully, 
to pay a higher rate of hire. Section 859 of the City Charter provides : 

"It shall be lawful to chargp and roroive, within the city of New York, 
Wharf âge and docknge at the folio wiiig rates, naiiiely: From every vessel that 
iKes or inakes fasr f<> any ])ier, wh.nrf, or l)ulkhea(l, wlthin the said city, or 
makes fast to any vessel lying at such pier, wharf, or hulkhead, or to any 
other vessel lying ontsido of such vessel, for every day or part of a day ex- 
cept as hereinaftcr pro^'ided, as follows: * * * For every vessel over 200 
tons biirden 2 cents per ton for each of tlie flrst 20O tons biirden, and one-half 
of 1 cent per ton foi' every additional ton. * * * " 

"Sec. SO:!. * * * Any person owning or having charge of any pier, 
wharf, bulkhead, or slip as aforesaid, \i.iio shall receive for wharfage any rates 
in excess of those now aiithorized l)y law, shall forfeit to the party aggrlevert 
treble the anionnt so charged as damages, to be sued for and recovered by the 
party aggrieveil." 

[3j 4] The statute above referred to was passed in 1857. During 
the period that the piers were used by the schooner as a wharf, the 
European war had increased shipping so extensively that pier space 
was in great demand. There was testimony adduced at the trial which 
fixed the reasonable rental value at from $200 to $300 per day. Fixing 
the price therefor at $100 per day, if légal authority existed so to do, 
was not immodérate. Under such circumstances, the appellant's plea 
for payment of $4.95 a day for this wharfage should not be sustained 
unless the statute in question is ail compelling. We cannot believe that 
the purpose of the statute was to fix or regulate, to the exclusion of 
the right by mutual agreement between shipowner and pier owner or 
lessee, the price for such hire. Thèse w-ere privately owned piers of 
very substantial size. Such a private wharf, so constructed and leased, 
may be reserved for private use, and may remain so, even though it 
may exist on the shores of a navigable river or lake, or in the harbor 
of a city from which access is obtained directly to the sea. Louisville, 
etc., R. R. Co. v. West Coast Naval Stores Co., 198 U. S. 483, 25 Sup. 
Ct. 745, 49 L. Ed. 1135. 

The effect of section 863 was considered in the state court in Mur- 
phy V. Voorhis, 10 Daly, 457. There an action for treble damages 
for a violation of section 963 — the penalty being fixed under section 
859 — was based on the ground that the owner charged more than the 
wharfage rate fixed by this section. It was a pier in the city of New 



294 264 FEDERAL EEPOETEE 

York on the East River. A canal beat had lain at the bulkhead unload- 
ing, and the charge was made in excess of the amount fixed by tlie sec- 
tion. A judgment was granted in favor of the défendant in that ac- 
tion; the court saying that recovery under section 859 could not be 
had, because the plaintifï failed to show that the bulkhead was within 
that class of bulkheads to which the act of the Législature fixes dock- 
age and wharfage charges, is applicable. The court said that the plain- 
tiff had oflfered in évidence to show that the upland was a highway, 
or that he was entitled to pass over it without the defendant's permis- 
sion, for the purpose of reaching the bulkhead. It was said : 

"If, in point of fact, It was iiecessary for him to obtain the defendant's 
leave to cross over tlie upland, and if lie agreed to pay, and did pay, for such 
permission, he cannot recover the money so paid. Extortion in wharf charges, 
not extortion for licenses to pass over private properly contigiious to a river, 
is the act which it is the design of the statute to punish. The plaintifï falling 
to prove what liind of a bulkhead thia was, and also faillng to prove that he 
had a right to cross over the defendant's upland without leave, there was 
no évidence on which the justice could hâve given judgment in his favor." 

In Woodruff v. Havemeyer, 106 N. Y. 129, 12 N. E. 628, where 
there was considered section 862 of the City Charter, which fixes the 
charges of storage of goods, etc., on piers, wharf, or bulkhead at 5 
cents a ton, the défendant refused to pay a charge fixed by a written 
agreeraent, contending that he had the right to rely upon the provision 
of the statutes, and that the written agreement was not binding. It 
was held that the statute cannot be construed to prohibit the owner of 
a private wharf from entering into a contract for the landing and de- 
posit of goods upon his wharf upon such terms as may be agreed upon 
î)etween himself and the owner of the goods, and that it could not be 
construed as requiring the owner to store goods for any period of time 
without compensation, and that intention of the Législature by this 
enactment was not to exercise such an exceptional power as to pro- 
hibit the making of valid agreements fixing such hire. 

In International Hide Co. v. New York Dock Co., 93 App. Div. 
562, 87 N. Y. Supp. 886, it was held that under section 862 of the 
Charter the owner of the wharf could make a contract for the use 
of the wharf for the first 24 hours, and, if no contract was made, can 
recover on the implied contract the reasonable value for the use of 
the wharf. This was a dock in the city of New York. 

Regarding compensation for wharfage, in Ex parte Easton, 95 U. 
S. 68, 24 L. Ed. 373, which arose in the Eastern 'District of New York, 
the Suprême Court held that under the Constitution a charge for 
wharfage was within the admiralty and maritime jurisdiction, and that 
compensation for wharfage may be claimed upon an express or implied 
contract according to the circumstances, but, where a price is agreed 
upon for use of the wharf, a contract furnishes the measure of c(;m- 
pensation, and that, when the wharf is used without any such agree- 
ment, the contract is implied, and the proprietor is entitled to recover 
what is just and reasonable for use of his prooertv and the benefit con- 
ferred. 
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In the Easton Case, the section of the City Charter was not consid- 
ered by the Suprême Court. The question was considered in The An- 
tonino Zambrana (D. C.) 88 Fed. 546, in the District Court for the 
Eastern District of New York. It was held that the statute (Laws of 
New York 1877, c. 315) fixing a charge for use of a wharf at the rate 
of $4.47 per day appHed only in the absence of a contract wherein the 
rates were fixed. We think that section 859 of the City Charter must 
be similarly construed, and that it applies only in the absence of ex- 
press contract. Standing alone, it authorizes the charge fixed by the 
statute in the absence of such express contract. The Législature in- 
tended by this section to avoid extortion of claims made for wharfage 
where no express contract exists. 

As determined in Ex parte Easton, supra, a lien exists wliich sub- 
jects a vessel to arrest and permits the wharfinger to arrest and make 
demand for excessive claims, where a vessel ties up to his pier for a 
period, and where there is no agreement made as to such use of the 
wharf. In such a case, he might arrest her for unreasonable demand 
and compel the owner to pay rather than to give the necessary bond. 
Section 863 was intended to rcquire him to advise the owner of the 
limit of his légal charge and to put him upon the penalty of treble 
damages if he charged more. 

[5] This understanding of the statute seems to bave been acquiesced 
in by ail owners of vessels in port, and to us is strong évidence of its 
proper interprétation. McKeen v. Delancy, 5 Cranch, 32, 3 L. Ed. 25 ; 
Pennel v. P. & R. Ry. Co., 231 U. S. 675, 34 Sup. Ct. 220, 58 L. Ed. 
430; Matter of City of New York, 217 N. Y. 1, 111 N. E. 256; 
City of New York v. N. Y. City Railway Co., 193 N. Y. 543, 86 N. 
E. 565. 

We conclude, therefore, that this section of the City Charter does 
not prevent an express agreement for rent of this private pier. 

Decree affixmed. 



EUGENE SOL LOUIE v. UNITED STATES.» 

(Circuit Court of Appeals, Nlatli Circuit. April 5, 1920.) 

No. 83S0. 

CoBrts <®=5405 (5)— Circuit Court of Appcais without Jurisdtction, where only 
question Is that ef lower courfs jurisdlction. 

Under .Tndlcial Code, § 238 (Comp. St. § 1215), authorizlng appeals and 
writs of error to be taken direct to the Suprême Court in certain cases, the 
Circuit Court of Appeals lias no jui-isdietion to revlew the judgment of 
the District Court in a prosecution for homicide, where the only question 
is whether the Liistrict Court had jurlsdictioji of the crime charged and 
of dsefendant's person. 

Ross, Circuit Judge, dissenting. 

In Error to the District Court of the United States for the Northern 
Division of the District of Idaho ; Frank S. Dietrich, Judge. 

Eugène Sol Louie was convicted of murder in the second degree, 
and he brings error. Writ dismissed. 

^=>For other cases se« same toplc & KBY-NUMBER In ail Key-Numbered Dlgests & Indexée 
•Certiorari granted 2E2 U. S. — , 40 Sup. Ct. B87, M U Ed. — . 
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R. E. McFarland and W. B. McFarland, both of Cœur d'Alêne, 
Idaho, for plaintiff in error. 

J. L. McCiear, U. S. Atty., and J. R. Smead, Asst. U. S. Atty., 
both of Boise, Idaho. 

Before GILBERT, ROSS, and HUNT, Circuit Judges. 

HUNT, Circuit Judge. Sol Louie brought writ of error to review 
conviction of murder in the second degree for having killed Adeline 
Ivouie, a Cœur d'Alêne Indian and a ward of the United States, about 
May 24, 1919, in Benewah county, Idaho, alleged to be in an Indian 
country, within the limits of the Cœur d'Alêne Indian réservation in 
Idaho. The indictment is drawn under section 328 of the Pénal Code 
(Comp, St. § 10502), which provides that any and ail such Indians 
committing murder — 

"against the person or property of another Indian or otlier person within the 
boundaries of any state of the United States, and within the limits of any In 
dian réservation, shall be BUliject to the same hiws, tried in the sanie courts 
and in the same manner, ancl be sub.1ect to the same penalties as are ail otlier 
persons committing anv of the above crimes within the exclusive jnrisdiction 
of the United States."' 

It is alleged that Louie was a Cœur d'Alêne Indian, who had there- 
tofore been declared compétent hy the authorities of the Department 
of Indian Afïairs, and that he was a member of the Cœur d'Alêne 
tribe of Indians, by reason of the fact that he then and there had, in 
common with ail other members of said tribe, an interest in certain 
tribal funds thereafter to be disbursed to the members of said tribe, 
including Louie. Thèse f acts appeared upon the trial : 

Louie was given a patent in fee to certain lands in the Cœur d'Alêne 
Indian réservation. Prior to receiving his patent he had a trust pat- 
ent upon the land, the United States holding the land in trust for 
him. Adeline Louie was a ward of the government, and had never 
been declared compétent, and never had received any patent in fee 
for allotment. The land patented is within the boundaries of the 
Cœur d'Alêne Indian réservation as the limits of such réservation 
were prior to the time the last cession was made. There are no 
tribal lands on the Cœur d'AIene réservation, and ail lands that had 
not been allotted were open to settlement on May 2, 1910. At the 
time of the assault the woman was living on the land that was pat- 
ented to Louie, but lier death occurred upon a lot which had been 
patented to another person. There were 18,000 acres of land which 
had never been settled upon and which were included in the cession 
by the Cœur d'Alêne Tribe back to the United States ; the Indians 
having an interest in thèse lands to the extent that they will get the 
money to accrue from the sale thereof. The land itself, however, is 
owned by the United States and is thrown open and platted by white 
people. What are called Indian lands now consist of the individual 
allotments in severalty to the members of the tribe and certain town- 
sites on the réservation. By the cession of the 18,000 acres the In- 
dians relinquished their rights to the land, and when the patents are 
issued they are made. direct to the purchasers from the United States. 
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Lonie has had his share of the one distribution already made of the 
proceeds of sales of part of the 18,000 acres. He lived on the land 
included in the allotrnent to him, and had power to rent or sell the 
land. The patent to Louie was issued under the provisions of the 
Act of May 8, 1906 (chapter 2348, 34 Stat. 182), amending section 6 
of the Act of February 8, 1887. It provides : 

Tliat at the expiration of tlie trust pe]-iod, and when the lands liave b^en 
c'cmvcyod to the Indian by patent in fee, fis provided by section 5 of the act, 
"then each and every allottee shall hâve the benefit of and be suliject to the 
laws, both civil and criniinal, of the state or terrltory in which they naay ré- 
side ; and no territory shall pass or enforoe any law denying any such In- 
dian witfiin its .iurisdiction the oqiial protection of the law: * * * Pro- 
vided, that the .Secretary of the Interior may, in his discrétion, and he is 
hereljy authorlsied, whonover he shall be satisfied that any Indian allottee is 
conir)etent aud capable of managing liis or her affairs at any tlnie to cause 
to be issued to such allottee a patent in fee simple, and thereafter ail restric- 
tions as to sale, incumbrance, or taxation of said land shall be removed and 
said land sbal! not be liaiile to the satisfaction of any debt contracted prior 
to the issuing of such patent: Provided further, that until the issuance of 
fee-simple patents ail allottees to whom trust patents shall hereafter be is- 
sued shall be subjbct to the exclusive jurisdiction of the United States : And 
provided further, that the provisions of this Act shail not extend to any 
Indians in the Indian Territory." Barnes' Fed. Code, p. 801, § 3598 (Conip. 
St. § 4203). 

Counsel agrée in their respective briefs that the only question pre- 
sented by the record for détermination is whether the District Court 
had jurisdiction of the crime charged and over the person of the de- 
fendant helow. In orir opinion this court has no jurisdiction to re- 
view the judgment of the District Court. The questfon of the con- 
struction of that portion of the Act of March 3, 1891 (26 Stat. 826; 
section 238, Judicial Code [Comp. St. § 1215]), which provides that 
appeals and writs of error may be taken from the District Court 
direct to the Suprême Court in any case in which jurisdiction of the 
court is in issue, has often been considered, and the view which ob- 
tains is that, in order that the Circuit Court of Appeals may enter- 
tain the writ of error, there must be in the case something more than 
the question of jurisdiction. This court so held in Excelsior Wooden- 
Pipe Co. V. Pacific Bridge Co. et al., 109 Fed. 497, 48 C. C. A. 349. 
See, also, Halpin v. Amerman, 138 Fed. 548, 70 C. C. A. 462 ; Bos- 
ton & M. R. Co. V. Gokey, 149 Fed. 42, 79 C. C. A. 64, 9 Ann. Cas. 
384; Smith v. Farbenfabriken of Elberfeld Co., 203 Fed. 476, 121 
C. C. A. 598 : In United States ex rel. Butterworth & Powe v. Ses- 
sions, Judge, 205 Fed. 502, 123 C. C. A. 570, the Court of Ap- 
peals for the Sixth Circuit said that, where only a question of juris- 
diction of the District Court is involved, the Circuit Court of Ap- 
peals has no power, either upon error or appeal, to review the deci- 
siûir of the District Court. 

"The remecrv lies exelusively in the Suprême Court (Itemington v. Central 
Pacific K. Co., 198 U. S. 95, 97 ; 25 Sup. Ct. 577, 49 L. Kd. 959 ; Olds v. Her- 
mau H. ilottlor I.umber Co., 195 Fed. 9, 1], 115 C. C. A. 91 [C. C. A. 6th Cir.] ; 
Coler V. (Jrainger County, 74 Fed. 1(J, 21, 20 C. C. A. 207 [C. C. A. 6th Cir.]; 
Loveland, App. Jur. § 103, p. 222) ; but if the case should be tried on its merits 
in the court below, and brought to this court with assignments of error 
raising an Independent question of gênerai law, this court would hâve power 
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to hear and détermine ail thc qui'slions (sec cases last citcd, and A. J. riiil- 
lips Co. V. Grand Tnmk Western Ry. Co., 195 Fed. 12, 15, 115 C. C. A. 1)4 [C. 
0. A. 6tli Oir.] ; Smith v. Farbenfabriken of Elberfeld Oo. [C. G. A.] 203 Fed 
476, 478, 121 O. C. A. 598 [C. C. A. 6th Clr.])." 

See Hammond Lumber Co. v. U. S. District Court, 240 Fed. 924, 
153 C. C. A. 610; Great Northern R. Co. v. Blaine County, 252 Fed. 
548, 164 C. C. A. 464. 

The writ must be dismissed for lack of jurisdiction. 

ROSS, Circuit Judge (dissenting). I am unable to agrée to the judg- 
raent dismissing the writ of error for lack of jurisdiction in this 
court, in view of the f act that the record shows that the first assign- 
ment of error is in thèse words : 

"The indictment herein Is insuflicient, and does not state facts sufflcient 
to constitute or charge any. crime against tlie lavvs of the United States of 
America, nor any offense under section 273 of the Pénal Code of the United 
States." , , 

Subséquent assignments of error are to the effect that the court 
below was without jurisdiction of the person of the défendant or of 
the crime charged. 

In view of the first assignment of error above quoted, I am un- 
able to understand how it can be properly said and held that the plain- 
tiff in error intended by his assignments to raise no other question 
than the question of jurisdiction of the court below. If the court 
bélow did hâve jurisdiction of the défendant and of the crime charged, 
would not this court be obliged, in the event it should be of the opin- 
ion that the indictment did not state facts sufficient to constitute the 
alleged crime, to reverse the judgment? It seems to me that there 
can he but one answer to that. And because it is manifest from a 
reading of the indictment that it does state facts sufficient to consti- 
tute the alleged crime, is that any légal or just reason why the courts 
should hold that the plaintiff in error did not intend by his assignment 
to présent the question of the sufficiency of the indictment? In my 
opinion, surely not. 

I théi'efore think it clear that the record brought hère présents 
bOth the question of the sufficiency cf the indictment and of the ju- 
risdiction of the court below^ And being of the further opinion tliat 
the court below was without jurisdiction, I think the judgment should 
be reversed and the case remanded, with directions to dismiss the 
indictment. 

The Act of Congress of May 8, 1906 (34 Stat. 182), under which 
the plaintifï in error was alloted and received a patent in fee for his 
pièce of land, expressly déclares that each and every siich allottee 
shall hâve the benefit of and be subject to the laws, both civil and 
criminal, of the state or territory in which he may réside, and that 
the purpose of such provision was to thereafter exclude such an al- 
lottee from the opération of the criminal laws of the United States 
seems to be emphasized by the proviso to section 6 of the same act, 
in which proviso it is expressly declared that until the issuance of 
such fee-simple patents ail allottees for whom a trust patent should 
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thereafter be issued shall be subject to the exclusive jurisdiction of 
the United States. In the Celestine Case, 215 U. S. 278, 30 Sup. Ct. 
93, 54 L. Ed. 195, there was not in the statute there involved, as there 
is in the one hère involved, as will be seen near the conclusion of the 
court's opinion (215 U. S. on page 291, 30 Sup. Ct. on page 97, 54 L- 
Ed. 195) : 

"A subjeetion of the individual Indian to the laws, hoth civil and criminal, 
of the State ; no grant to hiin of the heneflt of thosc laws ; no déniai of the 
l^ersonal jurisdictiou of the United States." 



PROFFITT V. UNITED STATES. 

(Circuit Court of Appeals, Niutli Circuit, April 5, 1920.) 
No. 3417. 

1. Courts <g:=>337— State statutes as to indictments not controlling in fédéral 

courts. 

State statutes are not controlling In determining the suffleiency of an 
indictment in fédéral courts. 

2. Conspiracy <ê=>43(6)— Indictment held suffîcient. 

An indictment for oonspirlng to commit the offense of recelving, con- 
eealing, buylng, selling, and fatilitating the transportation, concealment, 
and sale of opium prepared for smoliing and imported from a foreign 
country held sufficient. 

3. Conspiracy <ê=>24 — UnIawfuI combinatlon is essence of offense. 

The essence of the crime of conspiracy is the unlawful combinatlon. 

4. Conspiracy €=;:943(3) — Indictment need not set fortli intended means of ac- 

complisliing unlawful purposes. 

If the object of a conspiracy Is the accomplishment of some unlawful 
act, the means by wlilch such act is to be accomplished need not be set 
forth in an indictment. 

5. Conspiracy <|=34l— Commission of overt act by any conspirator chargeable to 

ail. 

Where défendant and other.s conspired to reçoive, conceal, etc., opium 
prepared for smoking imported from a foreign country, the commission 
of an overt act by any of the conspirators fixed the crime upon ail. 

6. Poisons €z=39— Indictment for recelving and concealing imported opium held 

sufficient. 

Counts of an Indictment for recelving, concealing, and facllitating the 
transportation and concealment of opium prepared for smoliing and im- 
ported from a foreign country held sufflciently direct and certain as to the 
particular circumstanoes of the crimes charged. 

7. Indictment and information <S=>I25(4)— Count for receiving and' concealing 

opium, etc., not duplicitous. 

Counts of an indictment charging that défendants "dld knowingly 
* * * recelve, conceal, and facilitate the transportation and conceal- 
ment of opium prepared for smolnng ; that Is to say, the sald défend- 
ants did * * * take the sald opium prepared for smoking In an auto- 
mobile to a certain point, * * * and then and there dld secrète and 
hlde the sald opium," was not duplicitous, slnce, if the receiving, con- 
cealing, and facllitating the transportation and concealment constituted 
separate crimes, the gênerai words were quallfied and llmlted by what 
foUowed. 

@=»For otlier cases see same toplc & KEY-NUMBER in ail Key-Numbered Digeets & Indexes 
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8. Poisons ©=59— Indîctmerit for receiving and concealing opium, etc., not dé- 

tective tor failure to allège overt act. 

Counts in an Indictment charKing that défendants received, concealed, 
and facilltated the transportation and ooncealment of opium, and then 
specifically charging tliat they took sueh opium In an automobile to a 
certain point, and there seereted and lild It, were not open to the ob- 
jection that they chnrged no overt act; such counts not belng for con- 
splracy. 

9. Consprracy c©=>43(5)— Overt act not applicable to spécifie crimes. 

What is technlcally known as an overt act Is peculiar to an Indictment 
for eonspiracy, and lias no application to spécifie crimes. 

10. Criminal law <S==>I l70i/2(3)— Questions to which objections were sustained 
not prejudicial. 

On a trial for receiving, concealing, etc., o]iium prepared for smoking, 
and conspirlng to do so, where a witnoss te.stifiod that défendant was 
in his garage, trylng to hoi'row a car, at a c(>rtaln time, and that the 
car was that of B., questions as to whether he did not know that R. was 
plcked up wlth opium in hls possession and taken to the police station, 
and hls car taken away from him and put in the wltness' garage, and 
whether B. was undor arrest at the time, to whlcli objections were sus- 
tained, were not prejudicial. 

11. Criminal law <S=:3l036(2)— Objections to confidential communications, not 
presented below, not reviewable. 

The objection that the wife of defendant's witn(;ss, testifying in re- 
buttal for the government, testifled to confidential communications, is 
not properly before the court when not made below. 

12. Witnesses <s=3220— Objections insufficient to raise question of confidential 
communications. 

An objection that a question was Incompétent and called for hearsa.y 
dId not ralse an objection that it called for confidential communications 
between husband and wlfe. 

13. Criminal law <©=3l 137(5)— Error invited, where defendant's counsel said he 
had no objection. 

Where defendant's counsel objected to a question, whereupon the 
United States attorney explained tliat it was impeaching testimony, and 
the court then inqulred what objection défendant had under tliose clrcum- 
stances, to which the counsel answered, "Xone," any error was invited, 
and not ground for reversai. 

In Error to the District Court of the United States for the Southern 
Division of the Southern District of California; Oscar A. Trippet, 
Judge. 

Howard J. Proffitt was convicted of offenses, and he brings error. 
Affirmed. 

The indictment in this case contalns four counts. The first charges a eon- 
spiracy to commit an offense agalnst the United States in the foUowlng lan- 
guage: That the défendants "did knowlngly, .wlllfully, unlawfully, cor- 
ruptly, fraudulently, and feloniousy conspire, combine, confederate, and agrée 
together, and wlth divers other persons whose names are to the grand jurors 
unknown, to commit an offense agalnst the United States, to wlt, the of- 
fense of receiving, concealing, buying, selllng and faeilitatlng the trans- 
{tortation, concealment and sale of opium prepared for smoking, which said 
opium prepared for smoking then and there had been imported into the 
United States from a foreign country, said foreign country and the place of 
importation are to the grand jurors unknown, after the Ist of April, 1000, 
contrary to law, the said défendants then and there knowing that the said 
opium prepared for smoking then and there had been so Imported into tho 
United States contrary to law." The Indictment then sets forth four several 
overt acts to efCect the object of the eonspiracy. 

(gsaFor other cases see same toplc & KBY-NUMBBR in ail Key-Numbered Digests & Indexes 
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The second count cliars(>s a direct offense agoinst the United States, as 
follows: That tlie defenda.nts "did knowingly, willfuUy, unlawfuUy, fraudu- 
lently, and feloniousiy recelve, couceal, and facilltate the transportation and 
conc«alinent of opium prepared for smoking; that is to say, the said de- 
fendants did, at tlie time and place aforesaid, take the said opium prepared 
for smoking in an autoinoliile to a certahi point in tlie said city of Los An- 
geles, said point Is to the grand jurors uuknown, and then and there did 
secrète and liide the said opium prejiared for snwking, tlie quantity of said 
opiuni prepared for smoking so r<K'eiv('d and coiicealed, and the transporta- 
tion and concealnient of wiiicli was so facilitatod, was contained tlien and 
there in about fifty (50) cans of the sizes commonly called H-tael and 4%-tael, 
the exact quantity of the said opium prepared for smoking, and tlie exact 
number of said cans Is to the grand jurors unknown, whic'h said opium 
prepared for smoking then and there liad beon Imported Info the United 
States from a foreign country, the said foreigii couiitry and the place of 
importation are to the grand jurors unknown, after the Ist day of April, 
1S)(J9, contrary to law, the said défendants then and there knowing that the 
siiid opium prepared for smoking then and there had been so imported into 
the United States contrary to law." 

The tliird and fourth counts are similar to the second, but relate to différ- 
ent transactions. A donrarrer to the indictmeut was overruled, and a trial 
was had liefore a jury. 

On the trial of the case one Holmes was called as a witness on bclialf of 
Ihe défendants, and testified that the défendant l'roftitt was at his garage 
in Ix)s Angeles arranging for repairs on his car at the time Proftitt was lo- 
cated by the goveriinient witnesses at l'asadena, soveral miles distant. The 
witness fnrther testified that Proffitt asked to borrow a car from the wit- 
ness while his own car was undergoing repairs. On cross-exaniination the 
witness was asked if tliis was the Baptieste car and answered in the affirma- 
tive. The witness was then asked, "Who is Baptieste?" and the question 
was objected to as not cross-examinatlon, incompétent, and inmiaterial. On 
assurance of the assistant United States attorney that the niateriallty would 
appcar later, the court overruled the objection and no exception was taken. 
The witness was then asked the following question: "Now, dou't you know 
that Baptieste was picked up liy l'roffltt nnd Hill when he had opium in his 
]}ossession, that he was taken down to the police station, and that his car 
was taken away from him and put in your garage?" To this question an 
objection wa.s interposed and sustained by the court. Again the witness was 
asked, "Was Baptieste uuder arrest at the time?" but again an objection to 
the question was sustained. 

On cross-exannnation the witness was further asked if he had not made 
certain statements in the présence of his wife, and answered that lie had, in 
substance. ïlie wife was then called as a witness in rebuttal and testitied 
to the conversation, over an objection interposed on the ground "that same 
is incompétent, irrelevant, and immaterial, calling for hearsay évidence, out- 
side of the pre.sence of either one of thèse défendants." The assistant United 
States attorney then explained to the court that tbis was imnoaching testi- 
mony. The court inqulred whether lliis was the same question submittod 
to Holmes, and was answered in the atiirmative. The court then asked coun- 
sel for the défendants the following question; "Under those circumstances, 
Jlr. Dominguez, wliat objection liave you?" and the answer was, "Noue." 

Urom a judgment of conviction, the défendant Proflitt bas sued ont a 
writ of error. 

Frank E'. Dominguez, Milton M. Cohen, Will H. Willis, and Wil- 
liam Thomas Helms, ail of Los Angeles, Cal., for plaintiff in error. : 

Robert O'Connor, U. S. -Atty., and Gordon Lavvson, Asst. U. S. 
Atty., both of Los Angeles, Cal. 

Before GILBERT and HUNT. Circuit Tudges, and RUDKIN, Dis- 
trict Judge. 
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RUDKIN, District Judge (after stating the facts as above). [1-4] 
1. The first assignment of error is based on the order overruling the 
demurrer. Numerous objections to the différent counts of the indict- 
ment are raised by the demurrer, but many of thèse are based on the 
statutes of CaHfornia, which are not controlhng in this court. The 
two principal objections, and the only ones deemed worthy of notice, 
are : First, that the indictment is not direct and certain as to the 
particular circumstances of the crimes charged ; and, second, that the 
last three counts of the indictment charge more than one crime and 
are duphcitous. The first count of the indictment is in the usual 
form in such cases. The essence of the crime of conspiracy is the 
unlawful combination, and if the object of the conspiracy is the ac- 
complishment of some unlawful act, the means by which the un- 
lawful act is to be accomplished need not be set forth in the indict- 
ment. State V. Messner, 43 Wash. 206, 86 Pac. 636, and cases there 
cited. A similar indictment was upheld by this court in Shepard v. 
United States, 236 Fed. 73, 149 C. C. A. 283. 

[5-7] The claim that none of the overt acts charged were commit- 
ted by the plaintiff in error is of no moment. Under the express 
terms of the statute, the commission of an overt act by any of the 
conspirators fixes the crime upon ail. The remaining three counts of 
the indictment are both direct and certain as to the particular circum- 
stances of the crimes charged. Indeed, no détail seems to be omitted. 
The claim that the counts are duplicitous is equally unfounded. Crain 
V. United States, 162 U. S. 625, 16 Sup. Ct. 952, 40 L. Ed. 1097; Shep- 
ard V. United States, supra. If, indeed, receiving, concealing, and 
facilitating the transportation and concealment of opium constitute 
three separate and distinct crimes, yet thèse gênerai words are neces- 
sarily qualified and limited by what follows. 

[8, 91 The claim that the three last counts charge no overt act is 
not well founded in fact, and, furthermore, what is technically known 
as an overt act is peculiar to an indictment for conspiracy, and has 
no application to the spécifie crimes charged in the last three counts. 

[10] 2. The objections to the questions concerning Baptieste and 
his car were sustained by the court, and we fail to see how the plain- 
tiff in error could be prejudiced thereby. The questions may bave 
been improper, as the court below ruled, and were perhaps ill-advised ; 
but they afford no ground for the reversai of a judgment which is 
otherwise free from error. 

[11-13] 3. The last assignment of error is based upon the ground 
that the wife of the witness Holmes was permitted to testify to con- 
fidential communications between husband and wife. This question 
was not presented to the court below, and is not properly before this 
court. The gênerai objection, that the testimony was incompétent 
and that the question called for hearsay, tended to mislead rather 
than to enlighten the court. 

"In order to be effective, an objection must be directed to the competency 
of the witness to testify as to particular niatters as to which the statute 
makes him incompétent, and an objection which must be so understood by 
the court and the opposlng counsel Is sufflclent." 40 Cyc. 2350. 
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The objection in this case was not sufficient to inform the court 
and opposing counsel of the spécifie objection now urged. Indeed, 
when counsel was asked by the court what objection he had to the 
testimony, after counsel for the government had explained the object, 
the answer was in effect that there was none, so that the error, if any, 
was invited, and cannot be made a ground for reversai. 

A careful examination of the record satisfies us that no error prej- 
udicial to the plaintiff in error was committed on the trial, and the 
judgment is affirmed. 



MONIDAH TRUST v. ARCTIC CONST. CO. 

(Circuit Court of Appeals, Ninth Circuit. Aprll 5, 1920.) 
No. 3403. 

1. Landiord and tenant 1^^=3201— Appraiser's method of estimating value of leased 

property not improper. 

Under a lease of unimproved property on wliicti the lessee was to con- 
struct a building, provlding for reappraisement of tlie property at inter- 
vais as a basis for fixing the rent, it was not improper for an appraiser 
to capitallze the net Inconie of the building so erected as an aid in deter- 
miniug the value of the land, where he acted in good faith, and used such 
computation in connection with the testimony of witnesses, vvho gave their 
estimâtes, and where in his opinion the property was adequately improved, 
and would show as good a net retuni as any building that could be put ou 
the property. 

2. Landiord and tenant ©=3201— Appraisers valuing property not bound by ruies 

applicable to arbltrators. 

Apinaisers appointed under the terras of a lease to appraise the prop- 
erty as a basis lor fixing the rent are not governed by the rules relating 
to arbltrators, and as long as they act lionestly and in good faith they 
ha^e a vvide discrétion as to their methods of procédure and sources of in- 
formation, and generally may inform themselves in any way that an 
honest seeker for the truth would adopt. 

3. Landiord and tenant <S::=320I— Award of appraisers impeaehable only for fraud, 

misconduct, or mistake. 

An award of appraisers appointed to value leased property as a basis 
for a readjustment of the rent is subject to impeachment for fraud, or 
misconduct amounting to fraud, or mistake which is not merely a wrong 
conclusion, bue not for mère errors of judgment upon questions of fact 
or law submitted. 

4. Landiord and tenant €^:=>20l— Acts of appraiser in consulting party appointing 

him not fatal misconduct. 

ïhe acts of one of the appraisers appointed to value leased property as 
a basis lor fixing the rent in consulting the party appointing him concern- 
ing the sélection of the tbird appraiser, and again consulting him before 
agreeing to the conclusion of the tliird appraiser, and in stating to the 
other appraisers that he wished to consult his "principal," was not mis- 
conduct vitiating the appraisal, where he did not act under the direction 
of such party In agreeing to the appraisal. 

Appeal from the District Court of the United States for the North- 
ern Division of the Western District of Washington; Edward E. 
Cushman, Judge. 

Suit by the Monidah Trust against the Arctic Construction Com- 
pany. From a decree for défendant, plaintiff appeals. Affirmed. 

Ê=9For otiier cases see same topio & KEY-NUMBER in ail Key-Numbered Dlgests & Indexes 



304 264 FEDEUAL REPORTER 

The appellant brouglit a suit in the court below to set îiside an appralsal 
of the value of laud under a lease and for a decree of the court to détermine 
the true value of the land. The lease was made in 1908. It was a lease of 
unimproved city property for a terni of 50 years. It provided that the rent to 
be pald by the lessee should be upon a basis of 4 per oentuni per annum net 
upon the appraised value of the property. The lease fixod the vaine for the 
first 6 years of the lease at $540,000, and for the next 5 years at ^e.SO.OOO, and 
provided that the remalning 40 years of tlie lease should be divided into 
four periods, of 10 years eaeh, the value for each 10-year period to be deter- 
mined by appraisement, each party to tlie lease to appoint an appratser, and 
the appraisers so appointed to appoint a tliird appraiscr, ail of whom should be 
dlsinterested parties, compétent to estimate the value of said property, and it 
provided that the appraisers should examine the property without tlie improve- 
ments and détermine the value thereof, and that the décision and approval of 
the appraisers, or a majority thereof, should be binding and conclusive upon 
the parties for the next 10-year period, and that it should be the basis on 
which the 4 per cent, annual rental should be computed. The lease also pro- 
vided that the lessee at its own expeuse should construct within a limited 
time a commercial building on the premises, at least seven stories in height, 
the building at the end of the lease to revert to the lessor. After the exécution 
of the lease tbe lessee went into possession and constructed the building, and 
paid the agreed rental for the flrst 10 years. 

The apprai'sal in controversy was made for the 10-year period beginning 
.Tune 1, 1918. The appraisers were Heltman, selected by the appellant, Nichols, 
selected by the appellee, and Folsom, selected by the other two. Thèse ?> 
proeeeded to take évidence as to the value of the iiroperty. They examined 
16 witnesses, most of whom were experts on the value of real estate. The 
valuation placed on the land by the witnesses varied from $150,000 to $540,000. 
The figure flnally adopted was that of Folsom. He arrived at his resuit in 
the foUowing manner: He coinputed what in his opinion would be the total 
annual gross ineonie from the improved property, which he found to be $53,700. 
From thls he deducted estimated amounts for taxes, Insurance, and other 
items of expense, including allowanees to the lessee for amortixation of tlie 
building, management, and interest on the money invested in the building, and 
arrived at a net income of $8,685.22 per annum, and this he divided by 4 and 
multiplied by 100, whereby he arrived at the $217,130 which he nssigned as 
the value of the vacant ground. Both the other arbitrators at flrst did not 
agrée ; Heitman ctaiming that the value was too low, and Nichols that it was 
too high. Nichols, however, after conferrlng with the secretary of the appel- 
lee, announced bis williugness to acquiesce in Folsom's estimate. Heitman 
refused to assent. 

James A. Kerr, Evans S. McCord, and Stephen V. Carey, ail of 
Seattle, Wash., for appellant. 

John H. Powell and William A. Peters, both of Seattle, Wash., 
for appellee. 

Before GILBERT and HUNT, Circuit Judges, and WOLVER- 
TON, District Judge. 

GILBERT, Circuit Judge (after stating the facts as above). It is 
contended that the award should be set aside for the reason that the 
appraisers, in adopting the computation which Eolsom made as the 
basis for the finding, made no attempt to ascertain the exact thing 
submitted to them for détermination, but determined only how much, 
in view of the earning capacity of the building which was on the land, 
the lessee could afford to pay for the use of the land, or, in brief, 
that the appraisers did not décide the question which they were called 
upon to décide, but another. The évidence is that the appraisers held 
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numerous meetings and received testimony as to the value of the 
land without improvements. Folsom testified : 

"I listened to ail that testimony iiiid for iny own Siitisfaction T uiulertook to 
tisnre out what, in my owii mind, tlu' ]»roi)erty woiilù sliow a ]iet retnvii on, if 
adeqnatoly improved and adoquatcly maurtfrod. * * * y .^isn took into 
considération the testimonv of ail the witnesses. The resnlt whlch I reached 
absolutely représenta my .iudgmeut as to the triie vahie of the land without im- 
provemenis." 

He further testified : 

"The property was adequately improved, and wonld show as bia; a net re- 
turn as any building that could be put on the property at that time." 

Nichols took the position that the appraisers had no right to capital- 
ize the building for the benefit of the ground ; that their duty was 
simply and solely to fix the value of the ground, and the only thing 
they could do would be to raze the building from the ground, and take 
the présent city ordinances into considération, and build a hypotheti- 
cal building under the présent law, just as if that building did not 
exist. He objected to using the building as a basis for computation, 
for the reason that the building under the then existing ordinances of 
the city could not be built on that land, and that capitalizing it was not 
fair under the circumstances, but, he testified : 

"I finally acceded to it in order to arrive at an appraisement." 

He further testified that Folsom^ 

"used this building instead of an hypothetieal building. I didn't object to the 
rulo he used, but I objected to his using tliis partieuhir building as the 
basis of his rule, but I aftervvards assented." 

Again Folsom testified: 

"What I was undertaklng to do in making this computation was to arrive 
at the value of the ground. * * * i ^y-ij, trying to arrive at what sum 
of money that ground was worth, if adequately improved, adequately rented, 
and proi}erly managed." 

[1] It is further objected that in arriving at the net income Folsom 
deducted taxes, insurance, repairs, expenses of management, amortiza- 
tion, etc., thereby in efl^ect charging them to the lessor, whereas, by 
the terms of the lease, they were to be paid by the lessee. But it does 
not appear that thèse déductions were charged either to the lessor or 
the lessee. They were made for the purpose of ascertaining what net 
income the land would yield. Folsom testified: 

"If the land and building were owned by the same persou, I would use pre- 
cisely the same method and make the same charges for amortization, taxes, 
insurance, and Interest upon the value of the buildhig. The fact that the 
building is owned separately from the land does not enter into the problem at 
ail." 

We are not convinced that the computation made by Mr. Folsom 
was improper to be used to aid in determining the value of the land. 
It was not the sole basis of the valuation arrived at. It was used in 
connection with the testimony of witnesses who gave their estimâtes 
of the value of the land. 
204 F.--20 
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[2] It is important to bear in mind the distinction between arbitra- 
tion and appraisement. The lease provided for a board of appraisers, 
and this was a case of appraisement for the purpose of carrying eut 
a contract. The purpose was not to settle an existing controversy, but 
to avoid future dispute by fîxing a valuation. Appraisers are not 
governed by the rules relating to arbitrators. "As long as appraisers 
act honestly and in good faitli, tliey hâve a wide discrétion as to their 
methods of procédure and sources of information. Generally speak- 
ing, they may inform themselves in any vvay that an honest seeker for 
the truth would adopt." Omaha Water Co. v. City of Omaha, 162 
Fed. 225, 233, 89 C. C- A. 205, 213 (15 Ann. Cas. 498), affirmed in 
Omaha v. Omaha Water Co., 218 U. S. 180, 30 Sup. Ct. 615, 54 L. Ed. 
991, 48 L. R. A. (N. S.) 1084, where it was held that the fact that the 
appraisers, who were three engineers, deemed it within their power to 
hâve a confidential examination made of the books of the water com- 
pany to assist them in arriving at a valuation of the company's System 
of waterworks, was not a ground for setting aside the award. Folsom, 
who resorted to the method of computation which is hère challenged by 
the appellants, obviously acted in good faith, and as an honest seeker 
for the truth, and no suggestion is made of fraud or bias on his part. 

[3] An award of appraisers is subject to impeachment for fraud, 
or misconduct amounting to fraud, or mistake which is not merely a 
wrong conclusion upon the matters submitted, but it is not to be va- 
cated for mère errors of judgment upon questions of fact or law 
submitted. 5 C. J. 179; Goddard v. King, 40 Minn. 164, 41 N. W. 
659; James v. Schroeder, 61 Mich. 28, 27 N. W. 850; Duvall v. Sulz- 
ner (C. C.) 155 Fed. 910; Palmer v. Clark, 106 Mass. 391; Shawhan 
V. Baker, 167 Mo. App. 25, 150 S. W. 1096; Donaldson v. Buhlman, 
134 Wis. 117, 113 N. W. 638, 114 N. W. 431. In Burchell v. Marsh, 
17 How. 344, 15 L. Ed. 96, the court held that, if the award is within 
the submission and contains the honest décision of the arbitrators, 
after full and fair hearing of the parties, a court of equity will not 
set it aside for error of law or fact, and the court quoted the lan- 
guage of Lord Thurlow in Knox v. Symmonds, 1 Vesey, 369, who said 
that in order to induce the court to interfère — 

"there must be something more tlian an error of judgment, .such as corruption 
in tlie arbitrator, or gross mistake, either apparent on tlie face of the award, 
or to be made out by évidence." 

The court went on to say : 

"Courts should be careful to avoid a wronç use of the word 'mistake,' and, 
by making it synonymous wlth mcre error of judgment, assume to themselves 
an arbitrary power over awards. The same resuit would foUow tf the court 
should treat the arbitrators as guilty of corrupt partlality merely because their 
award is not sucli an one as the chancelier would hâve given." 

[4] A more serions question is raised by the contention that the ap- 
praiser Nichols acted as the personal représentative of the appellee, 
and not as a fair, disinterested, and impartial appraiser, and that on 
joining in the award he acted under the appellee's direction. Référ- 
ence is made to the fact that, before Folsom was selected as the third 
appraiser, Nichols consulted with Morris, the appellee's secretary, and 
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that, when Folsom had announced his conclusion, Nichols again con- 
sultée Morris, before assenting thereto. We are not convinced that 
thèse matters are sufficient to avoid the appraisement. It was not 
improper that, before selecting the third appraiser, Nichols should in- 
quire of the appellee whether it made objection to his acting in that 
capacity (Silver v. Connecticut River Lumber Co. [C. C] 40 Fed. 192), 
and there is nothing necessarily fraudulent in the fact that before 
agreeing to the appraisal Nichols made known to Morris the conclu- 
sion which Folsom had reached. The évidence does not indicate that 
in agreeing with Folsom Nichols acted under the direction of the ap- 
pellee. Rather it indicates that, while Nichols thought the appraise- 
ment should not exceed $150,000, he vv^as disposed to agrée to Folsom's 
figures, and that he so advised Morris, who thereupon told him to use 
his owp judgment. The fact that Nichols stated to the other apprais- 
ers that he wished to consult his "principal" before further action does 
not of itself discrédit him as an appraiser. 

The court below took the évidence to mean that Nichols, who con- 
tended to the last for the right to call other vi^itnesses in rebuttal, did 
not purpose to ask Morris how he should vote on the figure announc- 
ed by Folsom, but sought to ascertain whether the appellee had some 
testimony to présent before a final vote was taken, and was of the opin- 
ion that the conduct of Nichols, while not highly punctilious, was open, 
unconcealed, and not unfair or prejudicial to the appellant. To this 
we agrée. Heitman, according to the record, was the agent of the 
appellant, and at one time he had represented the appellant in an ef- 
fort to arrive at an agreement with the appellee as to the valuation of 
the land. Nichols, on the other hand, had no interest in the appellee 
corporation, or in the resuit of the appraisal. It has been held that one 
who appoints his agent an appraiser will not be heard to complain that 
the other appraiser was an agent of the opposing party. Wheeling 
Gas Co. V, City of Wheeling, 5 W. Va. 448, 496. In Fox v. Hazelton,, 
10 Pick. (Mass.) 275, Chief Justice Shaw said: 

"And it Is not unfrequent in practice for eaeli party to sélect a friend 
known to liave formed and expressed opinions upon tlie subject, and préfér- 
ences for the parties respectively, trusting that thèse opposite préjudices will 
balance eaeh other, espeeially with the aid of an Impartial umpire. Without 
coramending the expediency of such références, the court can entertain no- 
doubt of the validlty of an award made by such référées, nor could the parties 
be heard to impeach it on this ground." 

Where no corrupt motive appears, the fact that one arbitrator talked 
with one of the parties regarding the case does not require that the 
award be vacated. 5 C. J. 188 ; Flatter v. McDermitt, 25 Ind. 326 ; 
Morville v. American Tract Ass'n, 123 Mass. 129, 139, 25 Am. Rep.. 
40; City of Bridgeport v. Eisenman, 47 Conn. 34; Adams v. Bushey,. 
60 N. H. 290; Wood v. Aubum & R. R. Co., 8 N. Y. 160. 

The decree is affirmed. 
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UNtTED TIMBER CORPORATION v. BIVENS.* 
BIVENS V. UNITEO TIMBER CORPORATION. 

{Circuit Court of Appeals, Fourtli Circuit. October 7, 1919.) 
Nos. 1685, 169& 

1. Time <s=39(IO), 10(10)— Date of executing contract, and Sunday, excluded In 

Computing term of contract. 

Under a contract dated Aprll 14th, for sale of standing timber to be re- 
moved wittiin 10 years, with rigtit of extension by payment of interest 
each year in advance, the time of expiration of the 10 years is to be com- 
puted by excluding the day in wMcb the contract was executed, and a 
tender of interest for renewal on April 15th, the 14th being Sunday, held 
In time. 

2. Trespass <S=3lO— Action for trèspass barred by contract. 

Where défendant, liaving the right to remove timber from land within a 
fixed time, with right of extension as desired on payment of interest In 
advance each year, tendered interest for a year before expiration of the 
time fixed, it was not thereafter a trespasser because it demanded an ex- 
tension for more than the reasonable time to which it was entitled. 

3. Logs and logging <@=33(I5)— Jurisdiction to prevent multipllcity of actions 

warrants interférence witti logging contract. 

A bill to enjoln défendant from Interfering with complainant In cutting 
timber from a number of tracts of land under contracts held to state a 
case within équitable cognizance to prevent a multiplicity of actions at 
law. 

In Error to and Appeal from the District Court of the United States 
for the Eastem District of South Carolina, at Charleston; Henry G. 
Connor, Judge. 

Action at law by Joseph Bivens, Sr., against the United Timber Cor- 
poration. Judgment for plaintiff, and défendant brings error. Re- 
versed. 

Suit in equity by the United Timber Corporation against Joseph 
Bivens, Sr. Decree for complainant, and défendant appeals. Af- 
firmed. 

For opinion below, see 253 Fed. 968. 

See, also, 248 Fed. 554. 

L. D. Lide, of Marion, S. C, and Legare Walker, of Summerville, 
S. C, for United Timber Corporation. 

Thomas M. Boulware, of Barnwell, S. C, and Julian Mitchell, of 
Charleston, S. C, for Joseph Bivens, Sr. 

Before PRITCHARD and KNAPP, Circuit Judges. 

KNAPP, Circuit Judge. Although one of thèse cases îs an action 
at law and the other a suit in equity, they both involve substantially 
the same facts and may be disposed of in one opinion. 

Joseph Bivens, Sr., plaintiff below in the law action and défendant 
in the equity suit, is the owner of a number of tracts of land in 
Dorchester county, S. C, subject to certain timber rights which were 
granted before he acquired the title. Thèse grants were ail made, or 

^ssl'oi oUier cases see same topic & KET-NUMBER In ail Key-Numbered Dlgests & Indexes 
•Certlorarl denied 252 U. S. — , 40 Sup. Ct. 587, 64 L. Ed. — . 
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may be treated as made, on the 14th of April, 1902, and ail of them 
contain this provision: 

"That the said sec:ond party, liis helrs or assigns, shall hâve, and the same is 
hcreby grauled lo liim or tlieni, tho jH'riod of 10 years, l}eginiiing from the date 
hereot, in which to eut and removc tlie said tiiiiber froiii the said land, and 
Ihat in case the said timbor is net eut and removed before the expiration of said 
period, then that the said second ])arty, Jiis lieir.s or assigns, shall hâve such 
additional time thorctor as he or they may dcslre, liut in Uie last-mentioned 
event tho said second party, his hcirs or assigns, shall, diiriiig the exteuded 
period, pay inlerest on the original purchase i)rice above inentioned, year by 
year in advance, at the rate of (i per cent, per annum." 

No timber was eut on any of the tracts within ten years from the 
date of the grants. The 14th of April, 1912, fell on Sunday, and on 
the following day the Oncida Timber Company, which then owned the 
rights in question, served written notices on Rivens, one for each 
grant, to the effect that it desired the additional period of 15 years in 
which to eut and remove the timber, and at the same time tendered to 
him the sum of 6 ])er cent, on the original purchase priée of the 
grants. Upon his refusai to accept the same the money was paid in- 
to court, and he so notified. The like tender was made on the 14th 
of April of each succeeding year, and with the like resuit. 

In September, 1917, the appellee, United Timber Corporation, which 
had acquired the grants in the previous November, commenced cutting 
opérations on one of the tracts, known as "Blue House," containing 
some 1,579 acres. Thereupon Bivens brought an action against it 
for trespass, claiming damages in a large amount. The appellee in 
answer set up its ownership of the grant covering that tract and as- 
serted its right to eut and remove the timber therefrom. In Decem- 
ber following, and before Bivens' action was tried, the appellee filed 
its bill of complaint herein, setting up in détail the facts above sum- 
marized, averring its title to the timber on ail the tracts embraced in 
the several grants, and its right to eut and remove the same, and asking 
■n substance that défendant be enjoined from interfering in any way 
with the exercise of that right. On motion for a temporary injunction 
the court below declined to enjoin the action that Bivens had brought, 
but did restrain him from bringing any further actions. In his an- 
swer to the equity suit he appears to admit the spécifie facts alleged in 
the bill, but dénies that they hâve the légal efïect contended for by 
complainant. 

[1] We may hère dispose of the contention which is oressed in both 
cases, that the tender to Bivens, in connection with the notice of a de- 
sire for an extension of 15 years, was made too late, because the 10- 
year period named in tlie grants, "beginning from the date hereof," 
expired on the 13th of April, 1912. It is conceded that, if a tender 
on the 14th would hâve been in time, the tender actually made on the 
15th was also in time, since the 14th was Sunday. The question wheth- 
er the 10-year period came to an end on the 13th, or not until the 14th, 
is fully discussed, and the leading authorities reviewed, in the opinion 
of the learned District Judge in the equity suit (253 Fed. 968), and 
nothing needs be added to what he bas said. We agrée with his con- 
clusion, which appears to be supported by practically ail the modem 
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décisions, that the time in dispute was properly computed by excluding- 
the date on which the grants were executed, and tliat, so computed, 
the tender was obviously made before the expiration of the 10-year 
period. 

[2] The law action was tried first. At the close of the testimony, 
and without objection by counsel for Bivens, the court submitted to 
the jury three questions. Thèse questions and the answers returned 
are as follows : 

"Q. Was 15 years from April 15, 1912, a reasonable time for the removal 
of the timber? A. No. 

"Q. What would be a reasonaWe time from April 15, 1912, for the removal 
of the timber by défendant from the Blue House tract? A. Twelve years. 

"Q. What damage Is plaintifC entitled to recover from défendant for the 
trespass on the Blue House tract? A. None." 

Thereupon the court instructed the jury that they were bound to 
find nominal damages in favor of the plaintiff, and accordingly there 
was a directed finding of "one dollar"; the défendant not objecting 
to the amount. We are of opinion that this was an erroneous instruc- 
tion. The jury having found that 12 years from April 15, 1912, would 
be a reasonable time for removing the timber, it seems necessarily 
to follow, under the ruling in Crown Orchard Co. v. Dennis, 229 Fed. 
652, 144 C. C. A. 62, that the original grant of 10 years was thereby 
extended for 12 years more, and, as that time had not elapsed, the de- 
fendant was in no sensé a trespasser upon the Blue House tract, but 
had begun cutting the timber thereon in the exercise of rights establish- 
ed in légal effect by the finding of the jury. 

We are unable to see that plaintiff was entitled to nominal damages 
because the extension asked for in 1912 was greater than the jury 
found to be reasonable. If the tender to Bivens was made in due 
time, as we bave decided, the holder of the grant was by its terms 
given such additional time as might be desired. We held in the 
Crown Orchard Case, construing an almost identical grant, that this 
meant only a reasonable time, and should be so limited to express the 
intention of the parties, and that the additional time which might be 
allowed was "a question of fact to be determined by considération of 
ail the circumstances and the application of the rule of reason." But 
when that question bas been determined, and the period of reasonable 
extension fixed, as in this case by the finding of the jury, me rights 
conferred by the grant continue, and may be exercised during that pe- 
riod, the same in ail respects as during the first period named therein. 
It was therefore error, as we think, to require the jury to change 
their answer to the third question and make a finding of nominal dam- 
ages, because their answer to the second question had left no basis for 
the directed finding. The answer first returned should hâve been 
allowed to stand, and judgment ordered for the défendant. 

[3] Upon the proofs in the equity suit the trial court found that, 
"in view of the size of the tracts and the situation of the parties, 15 
years is not an unreasonable time within which to eut and remove the 
timber," and so entered a decree in accordance with the prayer of the 
complaint. The conclusion reached by us in the law action, as stated 
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above, and our décision in Crown Orchard Co. v. Dennis, supra, leave 
little to be said'upon the questions raised by Bivens' appeal from this 
decree. Even if it were conceded, as he contends, "that a permanent 
injunction could not be issued to prevent a multiplicity of actions at 
law until complainant had shown by the resuit of at least one action 
at law that it had légal title," the sufficient answer would be, in our 
opinion, that on the findings of the jury in the law action brought by 
him the complainant was entitled to a judgment confirming its title 
to the timber on the Blue House tract. The error which gave Bivens 
a nominal judgment in that action should therefore be disregarded, or 
deemed corrected, thus removing the objection chiefly urged to the 
maintenance of the equity suit. Apart from this, however, we think it 
clear that complainant's bill states a case for équitable cognizance, as 
is convincingly shown in the opinion of the court below, to which 
we refer in this connection. 

The contention is made that complainant cornes into court with 
unclean hands, because it is alleged to be connected with or a part of 
an unlawful monopoly. It is enough to say in a word that no such 
défense was set up in the answer or establlshed by the testimony. 

The judgment in the law action will be reversed, and that cause 
remanded for further proceeding in conformity with this opinion. 
The decree in the equity suit is affirmed. 

No. 1685: Reversed. 

No. 1698: Affirmed. 



M. 0. H. OF WEST INDIES, Inc., v. CHRISTOFFER HANNEVIG, Inc. 

(Circuit Court of Appeals, Second Circuit. February 18, 1919.) 

No. 159. 

1. Shipping ©=5 179— Exception In charter of "extraordinary occurrence beyond 

control of either party." 

Détention of a vessel under charter in a San Domingo port, after she 
was loadod within the lay days allowed and ready to proceed, by refus- 
ai of the United States authorities in charge of Dorninican customs to 
grant clearance, held within a mutual exception in the charter party of 
"any extraordinary occurrence beyond the control of either party," ana 
not to l'ender charterer liable for demuD'age. 

[Ed. Note. — For other définitions, see Words and Phrases, First and 
Second Séries, Extraordinary Occurrence.] 

2. Shipping <sx:36l— Duty of clearing chartered vessel on master. 

The duty of clearing a vessel, under a charter which is not a démise, 
rests on the master, and not the charterer, although port charges are for 
his aceount. 

3. Shipping €=^1 79— Charterer not liable for riemurrage caused by vis major. 

Even under a charter party withont exceptions, the charterer is ex- 
cused from liability for demurrage for delay caused by vis major and 
extraordinary occurrences beyond his control. 

In Error to the District Court of the United States for the South- 
ern District of New York. 

.^ssFor other cases see same topic à KEY-NTIMBER in ail Key-Numbered Dlgests & Indexes 
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Action at law by Christoffer Hannevig, Incorporated, against M. 
O. H. of West Indies, Incorporated. Judgment for plaintiff, and de- 
fendant brings error. Reversed. 

Rhinelander, Seymour & Barnard, of New York City (Edward N. 
Perkins, of New York City, of counsel), for plaintifï in error. 

BuUowa & Bullowa, of New York City (Horace L. Cheyney, of New 
York City, of counsel), for défendant in error. 

Before WARD, HOUGH, and MANTON, Circuit Judges. 

WARD. Circuit J"dge. This is a writ of error to a judgment di- 
rected by the court in favor of Hannevig, Incorporated, owners of the 
steamer Pusey Jones No. 4, for demurrage against the M. C). H. Com- 
pany, charterer. The charter was for a cargo of logwood from Man- 
zanillo Bay, San Domingo, to Chester, Pa., the vessel to enter and clear 
at Monte Christi. There was no démise of the vessel ; the owners re- 
maining in exclusive control. 

[1] The material articles of the charter party are as follows: 

"2. * * * Haytien port charges to be for clwrterer's accomit, payabli; 
in U. S. gold coin or Its e(iiiivalent, froe of discount or commission, upou 
right and proper delivery of cargo at iiort of diseharge. 

"3. The act of God, restraint of princes and rulers, the country'g eneuùes, 
flre and ail and every other dangers and accidents of the seas, rlvers, and 
steam navigation, of what nature and kind soever, during the sald voyage, 
rlots, strikes, tire, tloods, or auy extraordlnary occurrence beyond the con- 
trol of either party, alwiiys niutually excepted. 

"4. It is agreed that the lay days for loadlng and dlscharging shall be as 
follows, cominencing from the tlme the captaln reiiorts his «teanier ready to 
receive or dlseharge cargo: For loading, six ((!) days, Sundays and légal 
holidays excepted. For dlscharging, customary dixpatch. 

"5. Also, that for each and every day's détention by default of said party 
of the second part, or agent, three hundred dollars ($;îOO.OO'l per day, day Ijy 
day, shall be paid by the sald party of the second part, or agent, to the said 
party of the first part, or agent." 

The complaint allèges that the vessel was detained by default of the 
charterer at San Domingo for 15 days over the lay days allowed for 
loading. 

The amended answer admitted the delay and alleged for a first dé- 
fense that the vessel, although loaded and ready to clear within the lay 
days, was refused clearance by the United States authorities in charge 
of the customs and of ail entries into and clearances from Monte Chris- 
ti, which was an extraordinary occurrence beyond the control of the 
défendant, within the exception of 'the charter party. For a second 
défense, the answer set up the same facts as a restraint of princes, 
within the exception of the charter party. 

The reply denied that the vessel was detained by the authorities of 
the United States at Monte Christi, as alleged in the first défense, 
and, admitting the allégation of the second défense, that the author- 
ities of the government of the United States présent in San Domingo 
detained said vessel and were able so to do, denied knowledge and 
information sutïicient to form a belief as to the truth of the alléga- 
tion that it was impossible for the vessel to clear or départ by rea- 
son of the compulsion of said naval authorities, or that the vessel was 
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abk and ready to clear, and would hâve cleared and departed, had 
not said naval authorities intervened as aforesaid. 

The business of the vessel at Monte Christi was attended to by 
the charterer's agents, and the Haytien port charges were by the 
charter party for charterer's account. Nevertheless the charterer's 
agents, in paying the stevedores' charges and advancing cash for ship's 
expenses and getting clearance of the vessel, were acting for account 
of the owners. 

The court having denied the defendant's motion to dismiss the com- 
plaint, the défendant read the déposition of members of the firm who 
were charterer's agents at Monte Christi, testifying that the vessel 
was loaded and ready to clear within the lay days, that she was de- 
nied clearance by the United States authorities for the period for 
which demurrage was claimed, and did clear as soon as the master 
notified them that the restraint was removed and asked them to get 
clearance. 

We take judicial notice of the fact that under a convention between 
the United States and the Dominican Republic, proclaimed bv the 
Président, July 25, 1907, 38 S. U. P. II, p. 1880, the United States 
was at this time in full and exclusive charge of the Dominican cus- 
toms. Refusai of clearance of the vessel at Monte Christi by the 
United States authorities was a restraint of the government of the 
United States upon the vessel and her owners. 

The trial judge felt controlled by Northern Pacific Railway Co. v. 
American Trading Co., 195 U. S. 439, 25 Sup. Ct. 84, 49 U. Ed. 269. 
In it the railway company had agreed to transport certain lead fromi 
Newark, N. ]., to Tacoma, and thence on a steamer sailing October 
30th for Japan. The lead was loaded on the steamer, but, the suh- 
coUector refusing clearance on the insufficient ground that lead was 
contraband during the war between China and Japan, the vessel dis- 
charged the lead, got clearance, and proceeded on her voyage. With- 
in half an hour after the vessel had sailed the collecter, who had been 
communicated with, telegraphed the subcollector not to withhold clear- 
ance. The court held that the subcollector's act was not a sufficient 
excuse for the railway 's absolute contract to carry the lead on the 
steamer, and would not hâve been an excuse, if it had been carried 
under a bill of lading containing an exception of restraint of princes. 

[2] The différence is that in the présent case the défendant had 
completed its contract to load the vessel in time. It had nothing 
further to do. The duty of clearing lay upon the master, and, wheth- 
er the order of détention was légal or illégal, it concerned the vessel 
and her owners, and not the charterers. The presumption, however, 
is that the order was légal. It was given by the United States au- 
thorities in charge, not by a subordinate, and it bas never been repu- 
diated by the government. 

But, even if the charterers are to be treated as concerned with this 
delay, they were excused by the exemptions in the bill of lading. It 
fell plainly within the exception of restraint of princes and of an ex- 
traordinary occurrence not within their control. Ilaving brought 
themselves within the exception, the burden lay, not upon them, as 
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the District Judge held, but upon the plaintiff, to prove, if it could, 
that the défendant was so at fault in connection with the refusai of 
clearance as to be deprived of the benefit of the exceptions. Transpor- 
tation Co. V. Downer, 11 Wall. 129, 20 h. Ed. 160; Lamb v. Camden 
& Amboy R. R. Co., 46 N. Y. 271, 7 Am. Rep. 327. There was no 
such évidence, although the plaintiff made such a charge in its reply. 
[3] Finally, if there had been no exception whatever in the bill of 
lading, the défendant would hâve been relieved of liability on the 
ground of vis major. It is truc that the expression delay "by default" 
of a charterer means generally a failure to pay demurrage day by day 
in accordance with the contract. The charterer is at the risk of ail 
causes of delay which ordinarily occur, although they are not due to 
his fault; e. g., crowded docks, bad weather, strikes, etc. Neverthe- 
less he is excused by vis major and extraordinary occurrences beyond 
his control. The Suprême Court so held in Crossman v. Burrill, 179 
U. S. 100, 21 Sup. Ct. 38, 45 h. Ed. 106, under a charter party con- 
taining a demurrage clause exactly îike the one in the instant case ; 
the charter party apparently containing no exceptions. Mr. Justice 
Gray said : 

"In the case at bar, the défense of vis major, as pleaded In the answer, was 
that the shipowners were pre^-enled from diseharging the cargo, and the char- 
terers were prevented from receiving it, any sooner than they did, by reason 
of acts of the pubhc enemy, to wit, certain vessels of war, theri in the harlxir 
of Rio Janeiro, were engaged in firing upon the forts in the liarbor and in 
mailing war upon the govemment of Brazil ; that the firing betweon those 
vessels and those forts made it impossible to discharge or to reoeive the cargo 
from the vessel any sooner than it was discharged or received : and that the 
détention alleged in the libel 'vvas caused by those acts of the public enemy, and 
not by any default of the charterers. The vis ma.jor, so pleaded, was, in the 
words of opinions above eited, a 'superior force, acting directly upon the dis- 
charge of the cargo,' 'a direct and immédiate vis major,' an 'unusual and ex- 
traordinary interruption that could not hâve been anticipated when the con- 
tract was made,' 'a sudden and unforeseen interruption or prévention of the 
act itself of loading or discharging, not oecurring through the connivance or 
fault of the charterers,' and an 'Interférence on the part of an armed force, 
preventing the handling or moving of the cargo.' Upon principle, and ae- 
cording to the gênerai current of authority, the détention alleged was not 
caused by default of the charterers, and did not render them responsible for 
demurrage, under this charter party." 

The court erred in directing a verdict for the plaintiff. 
The judgment is rêver sed. 
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LEE U. ONG V. UNITED STATES. 

(Circuit Court of Appeals, Nintti Circuit. April 5, 1920. Rehearing Denied 

May 17, 1920.) 

No. 3396. 

(. Jury <S=^92— Railroad employé not disqualified as employé of government. 

TJnder the Presiflent's prodamation assuming control of the rnilroads, 
the Federnl Railroad Control Act Marcli. 21, 1918 (Comp. St. 1918, 
Comp. St. Ann. Supp. 1919, §§ 3115%a-3115%p), and Act July 3, 1918, pro- 
viding that nothing thercin shall be deeraed a récognition of railroad em- 
ployés as employés of tlie TTnited States, a railroad employé was not dis- 
qualified as a juror in a criminal case on tlie ground that he was an em- 
ployé of the government. 

2. Criminal law <S=395g— Court held not to hâve refused to consider motion for 
new trial. 

Where the court denied a motion for a new trial, and denied an oral ap- 
plication for leave to file a supplemental motion for newly discovered 
évidence, but suhsequently ordered that the motion might be filed mmc 
pro tune, but adbered to his former niling denying the motion for leave 
to file such supplemental motion, there was no refusai to consider the 
grounds of the supplemental motion, as the court evidently considered 
them on the oral application, and subsequently ordered the motion flled 
in order to permit défendant to reduce it to writing and obtain any pos- 
sible benefit of the additional ground. 

In Error to the District Court of the United States for the First 
Division of the Northern District of California ; Maurice T. DooUng, 
Judge. 

Lee U. Ong was convicted of conspiracy, and he brings error. Af- 
firmed. 

Marshall B. Woodworth and P. A. Vincilione, both of San Fran- 
cisco, Cal., for plaintiiï in error. 

Annette Abbott Adams, U. S. Atty., of San Francisco, Cal. 

Before GILBERT and HUNT, Circuit Judges, and WOLVER- 
TON, District Judge. 

HUNT, Circuit Judge. Plaintif? in error, Ong, was indicted with 
others under section 37 of the Criminal Code (Comp. St. § 10201), for 
conspiring to bring into the United States Chinese persons not lawfully 
entitled to enter. He and others wére also indicted for conspiring to 
conceal and remove certain records in the immigration office at Angel 
Island, the records relating to Chinese persons, with a view to efïecting 
their unlawful entry into the United States. The indictments were 
Consolidated for trial. Défendant was convicted under both indict- 
ments, and by writ of error raises two questions for review. 

[1] The first is founded upon the overruling of a challenge for 
cause interposed by the défendant to a juror named Kelly. Examina- 
tion of the juror disclosed that he knew nothing of the case, had no 
acquaintance with the défendants, and had no préjudice or impressions 
concerning the guilt or innocence of the défendants on trial. The juror 
Said that his business was that of ticket agent for the Southern Pacific 

©=3For other cases see same topic & KEY-NUMBER in ail Key-Numbered Dlgesta & Indexes 
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Company at the Palace Hôtel office in San Francisco ; that he was an 
employé of the Southern Pacific by which he was paid. The ground of 
challenge was that the juror, being an employé of the railroad company, 
was an employé of the government, and therefore disqualified. In the 
proclamation of the Président issued December 26, 1917 (40 Stat. 
1733), the Président, acting under the power conferred upon him by 
Congress, assumed control and possession of the Systems of transporta- 
tion, including the railroads ; but it was expressly proclaimed that, 
until and except so far as the Director General of Railroads should 
otherwise provide, the boards of directors and the officers and em- 
ployés of the varions transportation Systems should continue the opéra- 
tion thereof in the usual and ordinary course of business of common 
carriers in the names of their respective companies. See, also, the 
Fédéral Railroad Control Act of March 21, 1918 (40 Stat. 451 [Comp. 
St. 1918, Comp. St. Ann. Supp. 1919, §_§ 3115%a-311534p]),_where 
the control is limited and defined, and it is provided that in actions or 
suits no défense shall be made upon the ground that the carrier is an 
instrumentality or agency of the fédéral government. There is no 
provision under vi'hich the employés of the railroad companies were 
made the employés of the government, and that such was not the in- 
tention is evidenced by the act of Congress approved July 3, 1918 (40 
Stat. pt. 1, pp. 757 and 815), making an appropriation for the législa- 
tive, executive, and judicial expenses for the fiscal year ending June 
30, 1919, wherein it was expressly provided that the section should not 
apply to employés of the railroads — 

"taken over by the United States, and nothing contained liorein sliall be 
deemed a récognition of the employés of such railroads as employés of the 
United States." 

In expressing opinion upon the act, and how it should be construed, 
the Comptroller of the Treasury bas held that the assumption of admin- 
istrative control of the railroads by the government did not make them. 
an intégral part of the government System, but that they were to be. 
operated as common carriers, subject to ail existing laws, State and 
fédéral, with a status the same as prior to the executive order, except 
for the supervisory control of the government to secure the needs of 
the war. Décisions of Comptroller of Treasury, Julv, 1918. In Craw- 
ford v. United States, 212 U. S. 183, 29 Sup. Ct. 260, 53 L. Ed. 465, 
15 Ann. Cas. 392, Crawford was fhe paid servant of the United States, 
a salaried employé, and therefore disqualified for implied bias. We 
are of opinion that the juror Kelly was not disqualified for cause. 

[2] It is said that the trial court erred because it refused to enter- 
tain or to permit to be heard the supplemental motion for a new trial. 
The défendant was convicted on November 21, 1918, and on December 
14, 1918, bis counsel filed a written motion for a new trial, based upon 
errors of law. On January 6, 1919, such motion for a new trial was 
denied, and an exception was preserved. Counsel for Ong orally 
asked leave to file a supplemental motion for a new trial, based upon: 
the ground of nevvly discovered évidence; but the court denied such 
oral application and sentenced Ong to prison. On January 16, 1919, 
counsel for Ong made a motion for leave to présent and file a supple- 



LEE U. ONG V. UNITED STATES 317 

(204 F.) 

mental motion for a new trial, based upon the ground of newly dis- 
covered évidence, and the court ordered that the motion might be filed 
"nunc pro tune as of January 6, 1919." The bill of exceptions recites: 

"Tl'.e sald request to file nunc pro tune bonis graiitod by the court, but the 
court nevertheless, adh.eriiig to it'S tonner ruliiig, niade and eulered ou Janu- 
ary G, 1919, deuying the motion to file the supplemental motion for a new 
trial on the ground of newly di«covered e\'idence, to whlcli eounsel for the 
défendant duly excepted." 

The bill then recites that written request for permission to présent 
and file a supplemental motion nunc pro tune, and in place of the oral 
request for such permission, and the motion itself in writing for leave 
to présent and file a supplemental motion for a new trial, which "as 
stated, was denied by the court and exceptions duly noted, were in 
words and figures folio wing, to wit." The supplemental motion was 
based upon the ground that at the trial one Ferguson and one Arm- 
strong were material witnesses for the government, and that each had 
testified that he had not been promised and did not expect immtmity in 
the matter of certain charges then pending against them, whereas the 
truth was that they had been promised clemency by Mr. Densmore, rep- 
resenting the United States. 

The arguinent of eounsel for Ong is that the court, although it 
granted permission to the défendant on trial to file in writing the 
grounds of the supplemental motion for a new trial as of January 6, 
1919, nevertheless the court did not modify the ruling made and en- 
tered on January 6, 1919, denying leave to présent the supplemental 
motion for a new trial. But in view of the fact that the court granted 
leave to file a supplemental motion as of January 6th, based upon the 
ground of newly discovered évidence, it is fairly to be inferred that, 
when the oral application was made, the court heard and considered 
the grounds upon which the motion was based, and therefore that, in 
denying leave to file the motion, in efïect the court denied the motion 
for a new trial based upon the grounds afterwards reduced to writing. 
The évident purpose of the court was to permit the défendant to 
reduce h,is motion to writing in order to obtain any possible benefit of 
the additional ground of motion, namely, newly discovered évidence ; 
that ground not having been included in his original written motion. 
The court, however, was evidently advised of the grounds of the mo- 
tion and did not refuse to consider them. In Ogden v. United States, 
112 Fed. 526, 50 C. C. A. 380, cited by plaintifif in error, the record 
showed that the court failed to consider the motion for the new trial 
or the afifidavits in support thereof. A similar condition was presented 
in Mattox v. United States, 146 U. S. 140, 13 Sup. Ct. 50, 36 L,. Ed. 
917. 

We find no error, and affirm the judgment. 

Affirmed. 
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THE BRITISH ISLES. 
THE BRAGDO. 

(Circuit Court of Appeals, Second Circuit. February 18, 1920.) 

No. 80. 

1. Collision <S=37I (3)— Vessel struck by second vessei dragging anclior held free 

from fault. 

A vessei struck by another vessei, whieh dragged. Its anchor in a hur- 
ricane, hcld free from fault. 

2. Collision tS=>69— Vessei gulity of fault contributing to collision in hurricane 

held liable. 

Where the manner in which a vessei anchored was a fault contribut- 
ing to the collision, the fact that a hurricane caused the vessei to drag 
its anchor is no défense. 

3. Collision <@=>7I(3) — Vessei which dragged its anchor and struck second vessei 

held liable. 

Where a vessei vvas anchored in 40 feet of water, and with 45 fathoms 
chaln on her starboard anchor, but was moored withln 156 feet of a 
pler, and the vessei, being unable to pay out more chain beeause of 
that fact, dragged its anchor during a hurricane, and struck a second 
vessei properly moored, held, that the first vessei must be deemed at fault 
and responsible for the collision. 

Appeal from the District Court of the United States for the South- 
ern District of New York. 

Libel by Reginald Chapman Venning, master of the steamship 
British Isles, against the Norwegian bark Bragdo, her tackle, etc., 
claimed by John G. Carlsen, in which cross-hbel was filed. From a 
decree dismissing both the libel and the cross-libel, the libelant appeals. 
Reversed, with directions. 

Harrington, Bigham & Englar, of New York City (T. Catesby Jones, 
and Vine H. Smith, both of New York City, of counsel), for appellant. 

Kirlin, Woolsey & Hickox, of New York City (Robert S. Erskine, 
of New York City, of counsel), for appellee. 

Before WARD, ROGERS, and MANTON, Circuit Judges. 

WARD, Circuit Judge. The libel and a cross-libel concern a colli- 
sion between the Norwegian bark Bragdo and the British steamship 
British Isles, both being dismissed by the District Judge on the ground 
that the collision was the resuit of vis major, neither vessei being at 
fault. The master of the British Isles alone takes an appeal. 

The testimony of ail the fact witnesses was taken by déposition, only 
experts being examined in open court. December 12, 1917, at about 
10 a. m., the Bragdo came to anchor off Staten Island in 40 feet of 
water with 45 fathoms of chain on her starboard anchor, the wind 
being easterly. December 13, 1917, at about 6 p. m., the British Isles 
came to anchor off Clifton, Staten Island, with 75 fathoms of chain 
on her starboard anchor. There was half a mile between the anchor- 
ages, and neither vessei took notice of the position of the other. 

Reports of the United States Weather Bureau show that from about 

«gs^For other cases see same toplc & KBY-NUMBBE in ail Key-Numbereû Digests & Indexes 
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11 a. m. of the 13th to 3 a. m. of the 14th the barometer was falling^ 
rapidly, indicating a dangerous change of weather. At 10 p. m. of 
the 13th the wind backed from southeast to northeast, an indication 
that the change would corne from the northwest. From midnight to 2 
a. m. of the 14th there had been a fresh breeze from the northeast. 
Between 2 and 2:43 a. m. a fresh gale blew from the northeast, when 
in a bhnding snowstorm the wind suddenly backed to the northwest, 
blowing for a period of five minutes at the rate of 88 miles an hour — 
that is, a hurricane — and at 3 :01 blowing for another such period at 
the same rate from the northwest. 

After the wind shifted to the northwest, the Bragdo drifted for half 
a mile, riding over the anchor chain of the British Isles, causing it to 
run out its whole length of 135 fathoms and then part. The starboard 
quarter of the Bragdo and then the poop struck the stem of the British 
Isles ; both vessels sustaining considérable damage. The Bragdo 
brought up on her anchors near the place of collision. 

[1, 2] We agrée with the District Judge that there was no fault on 
the part of the British Isles, and hâve therefore only to consider 
whether there was fault on the part of the Bragdo. If she was guilty 
of fault contributing to the collision, the storni, though a hurricane, 
would not be a défense. The Louisiana, 3 Wall. 174, 18 L. Ed. 85. 

[3] When the Bragdo first anchored in the easterly wind, with 45 
fathoms of chain on her starboard anchor, her stern was within half a 
length, or 156 feet, of the piers at Stapleton. It is admitted on ail 
hands, and the District Judge so finds, that she was improperly an- 
chored for a storm from the eastward, because she could not pay out 
more chain without danger of striking the piers. But the District 
Judge thought that this was no évidence of improper anchorage for 
the storm which actually blew out from the northwest : 

"Althongh the Bragdo substantially complied with the usiial rule of 'a 
fathom of cable for a foot of water,' and althoiish her anchors and cables 
were good, she was not properly anchored, in that she could not with safety 
to herself pay out more cable, if required so to do to meet an easterly storm. 
This was the only defect in her anchoring. The question is, however, not 
whether her methods of anchoring were In theuiselves unde.sirable or dan- 
gerous to herself, or altogether seamanlike ; the proper inquiry Is whether, 
under the circumstances that did actually ari.se, there was anything about 
lier method of mooring that rendered her likely to inflict injury upon other 
vessels lying at what would be and was a safe distance In ordinary weather." 

A storm from the northwest was to be expected for hours before it 
came, and if more chain could hâve been paid out as a précaution, it 
is fair to infer that the starboard anchor would hâve held, or at least 
the drif ting would hâve been slower, and there would hâve been time to 
let the port anchor go, so that the Bragdo would hâve held up sooner 
than she actually did. She had 120 fathoms of chain for the starboard 
and 115 fathoms for the port anchor. 

The survey shows that the injuries to the Bragdo were in the way 
of the mizzenmast and at the poop end, so that a very little more space 
would hâve enabled her to go clear. The mate admits that he would 
hâve paid out more chain as a précaution, but could not do so, be- 
cause the stern of the Bragdo was so near the piers. There were on 
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deck only the mate and boatswain, and they admitted that they did not 
know they had drifted until the next morning. They could hâve as- 
certained whether the anchor was dragging by feehng the chain, but 
they did not do so. 

In ordinary weather, with sea room in every direction, the 45 fa- 
thoms of chain might hâve been sufficient. Admirai Knight says on 
this subject at page 250 of his work on Modem Seamanship : 

"It is a common rule to give, under ordinary eircumstances, a lenstli of 
cable equal to seven times the depth of water. This is perhaps enoujrli for 
a ship rlding steadily and wltliout any great tension ou her cable, but it 
should be promptly Increased if, for any reason, she begins to jump or to 
slieer about; for it is ahvays easier to prevent an anchor from draf/ffing 
than to make it hold after it has once 'begun to drag." (Author's itallcs.) 

We think the Bragdo was at fault for anchoring where she could 
not pay out a greater scope of chain on the starboard anchor before 
the storm blew out from the northwest. If with ample sea room she 
had neglected to pay out more chain on the starboard anchor before 
the storm set in, could any one say that she was not guilty of fault 
contributing to the collision? It is noticeable that neither the pilot 
who brought the Bragdo to her anchorage nor any one from the tug 
which towed her there was examined as a witness. 

The decree is reversed, with directions to the court below to enter 
the usual decree in favor of the libelant against the steamship Bragdo 
and her stipulators. 



KUHNHOLD v. NETHERLAMDS-AM ERICAN STEAM NAV. CO. et al. 

(Circuit Court of Appeals, Second Circuit. Fehruary 18, 1920.) 

No. 164. 

1. Shipping <S=>I32(5)— Delivering carrier liable for damages to cargo. 

Decree against the delivering carrier for damage to cargo, receipted for 
by a preceding carrier in good condition, hcld sustained by the évidence 
and presumption, in the absence of any effective exemption in the througli 
bill of lading or proof of injiiry by a preceding carrier. 

2. War <@=9lO(2)— Dismissal as to absent German respondent should be without 

préjudice. 

Where a libel for damage to cargo against two carriers, one of vtfhich 
was German, is disniissed as to such respondent because of its absence 
caused by tbe war, the disraissal should be without préjudice to any 
rights of libelant or its correspondent. 

Appeal from the District Court of the United States for the South- 
ern District of New York. 

In Admiralty. Suit by William Kuhnhold against the Deutsch-Aus- 
tralische Dampschitïahrts Gesellschaft and the Netherlands-American 
Steam Navigation Company. Decree for libelant against the Nether- 
lands Company, and it appeals. Modified. 

This suit, for injury to cargo conslgned to libelant, was begun in 1910, 
against not only the présent appellant, but the Deutsch-Australische Damp- 
schifif Gesellschaft (hereafter ealled the German Une). It alleged the delivery 

^=»For otber cases see same topic & KEY-NUMBER iu ail Key-Numbered Digests & Indexes 
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to both respondpnts of certain goatskins at Marseilles, and their joint under- 
takiiig to transport tlio same by tho Iserlohn to Kotterdam, and by the 
Soestdyk thence to l'hiladplphia ; also the Issuance of a bill of lading acknowl- 
edglng receipt in good order, and allegod delivery in a damaged condition. 

Nethcrlands Company answered, and admitted the issuance of a blU of 
lading and an agrcement by it to caiTy pursuant to the ternis thereof, but 
averred that the skins were damaged when dellvered to it, and were received 
at Marsellles in bad order. 

The German Line ai)peared, but never answered ; wlien the case came on 
for trial, this country was at war with Germany, the German corporation was 
not represented in court, and the trial .iudge sua sponte dismissed the llbel as 
to the German Line, because "there was no proof of contract" wlth it. 

The facts shown were that the goods did go from Marsellles to Rotterdam on 
the Iserlohn of the German Line and were there transhipped to the Soestdyk, 
belonglng to Netlierlands Company. There was no évidence that the skins 
were injured either in loading or when received by the Soestdyk, and the 
only blU of lading Issued, and the one under whicli both steamers carrled the 
gof)ds, was a form of the appellant, entitled "Through Bill of Lading to Phil- 
adelphia, via Rotterdam, by the Steamers of" the Netherlands Company. It 
speclfically acknowledges receipt in good order at Marsellles, states an in- 
tent to transport by Iserlohn to Rotterdam and thence by Soestdyk to Phil- 
adelphia, nowhere montions the German Une, and déclares : "Tlie transpor- 
tation from the point of shipment to Rotterdam is sub.iect to * * * ail 
the exceptions stipulated by the contract * * * of the * * * company 
delivering the goods;" also that "the responsibility of the carriers shall be 
limited to their own line." It concludes with the statement that it is signed 
"on behalf of the flrst and of eaeh succeeding carrier on the route to destina- 
tion, but each carrier is bound only in respect of the transportation over its 
own line," and bears the signature, as "Agents," of a firm of Marseilles, whlch 
was not Netherlands Comi)any's agent, and did represent the German Line. 

The transaction, admittedly singular, was expluined only to the extent of 
an experlenced freight clerk from the Netherlands Company, testifylng that 
against the bill of lading of his company the Marseilles sliipper could draw, 
and negotiate his draft with bankers ; heiice he supposed (liis testlmony goes 
no further) the German Line had used the bill of the delivering carrier. 

The skins were wet. The llbel contained an allégation that the wetness 
came from their being dropped overboard in Marseilles harbor hy the Iser- 
lohn. There was no proof of this, nor any explanatlon of how, when, or where 
injury occurred. 

Decree was for llbelant, and on this appeal the error.s assigned are in sub- 
stance that (1) on such pleadings appellant was held at ail; (2) llbel was dls- 
missed as against German Line; (3) more tlian nominal damages were 
awarded. 

Burlingham, Veeder, Masten & Fearey, of New York City (G. 
Noyés Slayton, of New York City, of counsel), for appellant. 
Théodore L. Bailey, of New York City, for appellee. 

Before ROGERS, HOUGH, and MANTON, Circuit Judges. 

HOUGH, Circuit Judge (after stating the facts as above). [1] It 
is quite likely true that this bill of lading was issued by mistake, fraud, 
or ignorance. But such spéculation is immaterial, for the Netherlands 
Company has always admitted that it carried the skins thereunder 
from Rotterdam to Philadelphia, and it îs apparent that no other ship- 
ping document exists covering transportation from Marseilles to 
Rotterdam. 

There is no plea or proof of fraud, and the most favorable view 
of the matter for appellant is to regard the bill as if it were what 
it ought to hâve been, and was perhaps ignorantly intended to be — a 
264 F.— 21 
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through bili îssued by the German Line, and providing for delivery 
to the appellant as a Connecting carrier at Rotterdam. So read, it 
is a very ordinary document. 

Considering the paucity of évidence, which must hâve been appar- 
ent long before the much-delayed trial occurred, we think that this 
litigation bas grown out of the unnecessary allégation of the libel 
that the skins fell into Marseilles harbor.' At trial this was di,sregard- 
ed, and libelant relied on légal presumptions, which vvere and always 
had been obvious enough. 

The trial court was clearly right in not tying libelant to bis alléga- 
tion of time and place of injury. The substantive facts of shipment, 
contract, transportation, and some damage were alleged, and after 
that the rule of The Gazelle, 128 U. S. 487, 9 Sup. Ct. 139, 32 L. Ed. 
496, applied ; there was no surprise, and inaccuracy as to subordinate 
facts does not prevent appropriate relief. 

Treating the bill of lading as above indicated (which is what appel- 
lant now contends for), there is nothing to overcome the efifect of the 
receipt in good order (Gulden v. Hijos, etc., 252 Fed. 577, 164 C. C. 
A. 493) ; nor is there anything to rebut the presumption of fact that 
"goods * * * delivered in good condition remain so until they 
are shown to be in bad condition, which happens only on their de- 
livery" (per Holmes J., Moore v. N. Y., etc., R. R., 173 Mass. 335, 53 
N. E. 816, 73 Am. St. Rep. 298; for fuller statement see Moore on 
Carriers [2d Ed.] vol. 2, p. 776). 

Therefore the mère fact of damage, existing on delivery, threw on 
the delivering carrier the burden of either showing that a good ex- 
ception covered the kind of injury existing, or that the hurt had been 
inflicted by a preceding carrier; this has not been done. 

Complaint regarding the award of damages is, we think, ill found- 
ed. The skins were not examined for some 10 days after delivery ; 
they were in baies, and were wet on the inside; the outside had been 
wet, but had dried. Their condition was not due to sweat, which was 
an excepted risk. There was évidence that they had been shipped 
perfectly dry. We think this, if believed, was prima facie proof. 

[2] The dismissal in usual form of the libel as against the German 
Line was, we think, error. What prevented trial of the case as to 
that respondent was the war, and some contract is inferable from the 
proved fact that the German ship carried the skins to Rotterdam. 
The form of dismissal may be taken as prejudicial to the Nether- 
lands Company's probable right to exonération. 

The decree is modified, by directing that the libel be dismissed as 
to the German Line without préjudice to any rights the libelant or 
Netherlands Company may bave as against that respondent, and, as 
so modified, is affirmed, with interest and costs. 
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KAPHAN V. UNITED STATES. 

(Circuit Court of Appeals, Nluth Circuit. April 5, 1920.) 
No. 3418. 

1. Conspiracy i3;:343(| i)— Count for conspiring to hring Chinese pensons înto the 

United States hcld suffîcient. 

A count cliarsiiig tliat défendant and others consplred, in violation of 
Pénal Code, § 37 (Cnmp. St. § 10201), and Chinese Immigration Act, § 
11, as amended by Act July 5, 1884 (Comp. St. § 4298), to bring Chinese 
persons, not lawfully entitled to enter, Into tlie United States, and tliat 
in furtherance of the conspiracy one of the défendants delivered to an- 
otlier certain letters contalning questions and answers to be used by the 
applicants, was not détective for failure to allège In détail what de- 
fendant dld wlth records which were delivered and contained questions 
to be used by the applicants. 

2. Conspiracy ®=43(l I)— Count for conspiring to conceal and retnove pubiic rec- 

ords, etc., not Insufilcient. 

A count in an indictment charging that défendant and others con- 
spired, in violation of Pénal Code, § 128 (Comp. St. § 10298), to conceai, 
remove, and mutilate public records of an immigration office, and that 
certain overt arts were committed, including the abstraction of certain 
officiai files pertaining to certain Chinese persons, was not defective for 
failure to allège what défendant did wlth the files and records, and 
wliether the Chinese persons named therein were entitled to enter. 

3. Criminal law <S=3l 156(3)— Déniai of new trial not reviewable. 

As the allowance or refusai of a new trial rests in the sound discrétion 
of the trial court, the déniai of a motion for a new trial for newly dis- 
covered évidence is not ground for reversai. 

In Error to the District Court of the United States for the First 
Division of the Northern District of Cahfornia ; Maurice T. DooHng, 
Judge. 

Théodore Kaphan was convicted of offenses, and he brings error. 
Affirmed. 

Henry M. Owens and Harry K. Wolff, both of San Francisco, Cal., 
for plaintiff in error. 
Annette Abbott Adams, U. S. Atty., of San Francisco, Cal. 

Before GILBERT and HUNT, Circuit Judges, and WOLVER- 
TON, District Judge. 

HUNT, Circuit Judge. Kaphan was convicted under two indict- 
ments. In one (6272) it was charged that Kaphan and others conspir- 
ed to bring into the United States, and to cause to be brought into and 
to aid and abet the bringing into and landing in the United States, 
through the port of San Francisco, Chinese persons who were not 
lawfully entitled to enter or remain in the United States ; in the other 
(6273) he, with others, was charged with having conspired to willfully 
and unlawfully conceal, remove, mutilate, obliterate, and destroy rec- 
ords, papers, and other documents filed and deposited in a pubhc office, 
to wit, the immigration office at Angel Island, Cal. The cases were 
Consolidated for trial. Certain of the défendants changed their pleas 
of not guilty to guilty, but Kaphan was tried and found guilty. Mo- 

«gsoFor other cases see same topic & KEY-NUMBER in aU Key-Numbered Digests & Indexes 
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tion in arrest of judgment was overruled, and Kaphan vvas sentenced 
to imprisonment. 

Reversai is urged upon the following grounds: That the court 
erred in overruling the demurrer, in denying inotion for a new trial, 
and in overruling motion in arrest of judgment. 

[1] It is said that the indictment (6272) is def active, in that there 
is no allégation as to what Kaphan did with the records which he 
would use in bringing and causing to be brought into the United States 
Chinese persons not entitled to enter or remain in the United States. 
The point is not well taken. The indictment, after alleging that Kap- 
han with others conspired to do the things charged as heretof ore stated, 
averred that in furtherance of the conspiracy and to efïect the object 
thereof one of the défendants, Yow, delivered to another défendant, 
Akers, certain letters addressed to Chinese applicants for admission to 
the United States awaiting examination to enter the United States at 
the immigration station at Angel Island, Cal., and that the letters con- 
tained questions and answers to be used by the applicants as a means 
of gaining admission to the United States. The indictment was 
drawn under section 37 of the Pénal Code (Comp. St. § 10201), and 
section 11 of the Chinese Immigration Act (section 11, Act May 6, 
1882, as amended by Act July 5, 1884 [Comp. St. § 4298]). Section 
11 provides that any person who shall knowingly bring into or cause 
to be brought into the United States, or aid or abet the landing in the 
United States, from any vessel, of any Chinese person not lawfully 
entitled to enter the United States, shall be deemed guilty of a mis- 
demeanor. Inasmuch as the charge was for conspiring to violate the 
section just referred to, it was unnecessary to allège in détail what 
Kaphan did with the records which were delivered, and which con- 
tained questions to be used by the applicants as a means of gaining 
admission to the United States. 

[2] It is said the other indictment (6273) is defective, because it 
fails to set forth what Kaphan did with the files and records, and be- 
cause it does not appear that the Chinese named in the records were 
or were not entitled to enter, or how or in what manner the alleged 
conspiracy was to be carried out. But this indictment, like the one 
heretofore considered, v^'as for an unlawful conspiracy to commit an 
offense, in violation of section 128 of the Pénal Code (Comp. St. § 
10298). The indictment follows the statute and pleads as overt acts 
the delivery of certain letters addressed to Chinese applicants for 
admission to the United States awaiting examination at the immigra- 
tion station, and that certain of the défendants did deliver such let- 
ters to certain Chinese applicants, and that to effect the object of the 
conspiracy one of the défendants paid to another défendant $45, and 
that one of the défendants at the immigration station did abstract from 
the files of the record room certain officiai files of the government of 
the United States, pertaining to certain Chinese persons and delivered 
the files to one of the défendants. In the charge of conspiracy to 
violate the section cited, it was unnecessary to set forth what was donc 
with the files or whether the Chinese were actually entitled lawfully 
to enter the United States. The material matter was whether there 
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was an unlawful conspiracy to conceal, remove, or clestroy records and 
documents filed in the immigration office at Angel Island, Cal., and 
vvlietlier défendant was a guilty mcniber of suclr conspiracy. 

[3| It is argued tliat the court erred in denying a motion for a new 
trial. The basis for such motion was an afî'idavit of newly discovered 
évidence to the effect that one Ferguson, who testifîed at the trial, 
swore faisely in answer to certain c|uestions relating to possible im- 
munity offered to him by an officiai of the United States. As the 
allowance or refusai of a new trial rests in thesound discrétion of the 
trial court, the action had is not ground for reversai of the judgment. 
Mattox V. United States, 146 U. S. 140, 13 Sup. Ct. 50, 36 L. Ed. 917; 
Collins V. United States, 219 Fed. 670, 135 C. C. A. 342; Higgins v, 
United States, 185 Fed. 710, 108 C. C. A. 48; Bouldin v. United 

States, 261 Fed. 674, C. C. A. ■ ; Elder v. United States, 243 

Fed. 84, 155 C. C, A. 614. 
The judgment is affirmed. 



GROBLEWSKI v. JOHN CHMIELL CO. 

(Circuit Court of Appeals, First Circuit. Jlay 9, 1919.) 

No. 1400. 

Appeal and error <S=5339(2)— Decree of dismissal as to one of several trade- 
marks not final with respect to time for appeal; "final decree." 

In a suit to eiijoin infriiigement of four trade-marljs and for an ao- 
counting of i)rofits from tlieir use, iind from unfuir compétition in con- 
nectiou witli tlieir use, a decree dismissing tlie blll as to one of tlie 
trade-marlis is not appealable, uiider .Tudicial Code, § 128 (Comp. St. § 
1120), as a final decree, and whei'e the appeal was not talien witliin tlie 
time prescribed t)y section 129 fsection 1121) for appeal.s from interlocu- 
tory de<'rees the appeal will be disjuissed. 

[Ed. Note. — For other définitions, see Words and Phrases, First and 
Second Séries, Final Decree or Judgment.] 

Appeal from the District Court of the United States for the District 
of Massachusetts; Frédéric Dodge, Judge. 

Suit by Albert G. Groblewski against the John Chmiell Company. 
From a decree dismissing the bill in part, plaintiff appeals. On motion 
to dismiss. Appeal dismissed without préjudice. 

Lucius E. Varncy, of New York City (Emery, Booth, Jannev & Var- 
ney, of New York City, on the brief), for ap])e!lant. 
George A. Rockwell, of Boston, Mass., for appellee. 

Before BIXGHAM, JOHNSON, and ANDERSON, Circuit 
Judges. 

PER CURIAM. In its bill of complaint as amended july 9. 1917, 
the plaintiff sets forth five causes of action under new equity rule 26 
(201 Fed. V, 118 C. C. A. v). Four of the causes of action are based 
upon four différent trade-marks, which are alleged to have been in- 
fringed by the défendant, and the fifth cause is based upon a gênerai 

<g=:3For other cases see same topic & KEY-NUMBBR in aU Key-Numbered Dlgests & Indexes 
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charge of unfair compétition in connection with the use of ail the 
trade-marks. In the prayer of the bill it asks that the défendant be 
enjoined from using the trade-marks and required to render a full 
and complète account of ail profits derived from the use thereof and of 
profits derived from unfair trade and compétition in connection with 
such use, and in connection with the use of labels, wrappers, etc., and 
account for and pay over to the plaintiff ail of the damage caused by 
the infringement complained of and by said unfair trade. 

In 1910, the plaintifif sued the defendant's predecessor for infringe- 
ment of trade-mark "Zmijecznik," alleged as one of the trade-marks 
in the présent bill, and for unfair compétition in the use of the same. 
In that suit the Circuit Court for the District of Massachusetts entered 
the f ollowing decree : 

"Thls cause came on to be heard on tlie motion of the défendant, and It 
appearing that defendant's answer was filed on Mîiy 2, 1910, that said an- 
swer was not excepted to, that no replleation was filed on or before the iiext 
succeeding rule day thereafter, to wlt, June 6, 1910, and that no replleation 
Is now on file: 

"Now, therefore, upon considération thereof, and in aecordance with rnle 
66, it is ordered, adjudged, and decreed that the bill of complaint be and the 
same hereby is dlsmlssed, with costs." 

In its answer, among other things, the persent défendant pleaded, 
as a défense to the cause of action based upon the trade-mark "Zmi- 
jecznik," the 1910 judgment. The issue raised by this plea was heard 
under new equity rule 29 (198 Fed. xxvi, 115 C. C. A. xxvi), in ad- 
vance of a hearing upon and détermination of the other grounds of 
complaint stated in the bill, and on May 20, 1918, the District Court 
rendered the f ollowing decree : 

"That the bill of complaint be and the same hereby is dismissed, with 
costs, as to ail the issues common to this cause and to the cause of Albert G. 
Groblewski v. John Chmielnicki, Equity No. 688, in this court, in which a 
final decree was entered June G, 1910." 

From this decree the plaintifï, on November 13, 1918, more than 
5 months after the entry of the decree, took this appeal. The défend- 
ant has filed a motion, asking that the appeal be dismissed on the 
ground that this court is without jurisdiction to entertain the same, 
claiming that the decree appealed from is not final, but interlocutory, 
and that the appeal was not taken within the time prescribed by section 
129 of the Judicial Code (Comp. St. § 1121). 

If the decree of dismissal is interlocutory, then, although it involves 
a refusai to grant an injunction restraining the défendant from using 
the trade-mark "Zmijecznik," the appeal would hâve to be dismissed, 
as it was not taken within 30 days after the entry of the decree. If, on 
the other hand, it was a final decree, the appeal should be upheld, as 
it was seasonably taken under section 128 of the Judicial Code (Comp. 
St. § 1120). 

In support of its contention that the decree is a final decree, and 
that the appeal vi'as properly taken, the plaintifï relies upon Scriven 
V. North, 134 Fed. 366, 67 C. C. A. 348 (C. C. A. 4th Circuit), and 
Historical Publishing Co. v. Jones Bros. Publishing Co., 231 Fed. 784, 
145 C. C. A. 655 (C. C. A. 3d Circuit). On the other hand, the défend- 
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ant calls attention to Stromberg Motor Devices Co. v. Arnson et al., 
239 Fed. 891, 153 C. C. A. 19 (C. C. A. 2d Circuit), and Ex parte 
Enameling Co., 201 U. S. 156, 26 Sup. Ct. 404, 50 h. Ed. 707, and 
cases there cited. 

There is undoubtedly a conflict of authority upon the question, but 
we think we should take the course pursued in Stromberg Motor De- 
vices Co. V. Arnson et al. and Ex parte Enameling Co., and dismiss the 
appeal. The plaintifF and défendant are the only parties to the con- 
troversy. The différent trade-marks set out as grounds of complaint 
in the bill are but items entering into the accounting which the plaintiff 
seeks, and the decree disposing of one of thèse items was not a final 
disposition of the controversy between the parties in the sensé that 
rendered it appealable under section 128. Whether this would hâve 
been so, had the bill simply asked for an injunction against the use of 
the "Zmijecznik" trade-mark, we are not called upon to décide. 

The appeal is dismissed, without préjudice and without costs. 

See Collins v. Millpr, 252 U. S. , 40 Sup. Ct. 347, 64 L. Ed. , decided by 

the isupreme Court March 29, 1020. 



SONNENBERG v. UNITED STATES. 

(Circuit Court of Appeals, Kinth Circuit. April 5, 1920.) 
No. 3348. 

1. Criminal law <©=>I032(5), 1044, 1059(2)— Conviction on insufflcient indiet- 

ment cannot be sustained, though not challenged below. 

A judgment of conviction cannot be sustained, if tlie indictment fails 
to state facts sufflcient to constitute tlie crime cliarged, tliougli there 
was no demurrer, motion to quash. demand for bill of particulars, motion 
for a new trial or in arrest of judgment, and no spécifie exception to any 
instruction, and only a gênerai exception to the refusai of instructions. 

2. Criminal law <@=}304(2)— Iniiictment and Information €==^61 — Allégation of ex- 

istence of war unnecessary as such tact will be judicially noticed. 

An indictment for caiising and attempting to cause insubordination, 
etc., in the military and naval forces, and obstructing the recrulting and 
enljstment service, need not allège the existence of a state of war, as 
the courts take judlcial notice of that fact. 

3. Army and navy <©=340— Indictment for causing insubordination, etc., need not 

allège ellgibility for service. 

An indictment for causing and attempting to cause insubordination 
In the military and naval forces, etc., by peddling and selling a book 
containing séditions and infiammatory statements, and obstructing the 
recrulting and eulistment service by the same acts, was not required to 
allège that any of the persons to whoin the book was sold or offered were 
in, or eligible to service or duty in, the military or naval forces. 

4. Criminal law ©=829 (I)— Refusai of instructions not error, where charge given 

fully covered the case. 

Where the courts charge was clear and correct, and fully covered tho 
case, the refusai of rciuested instructions was not error. 

In Error to the District Court of the United States for the South- 
ern Division of the Southern District of California; Oscar A. Trip- 
pet, Judge. 

iS;=5For other cases see same topic & KBY-NUMBER in ail Key-Numbered Digests & Indexes 
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E. J. Sonnenberg was convicted of an offense, and he Iwings er- 
ror. Affirmed. 

Paul W. Schenck and Richard Kittrelle, both of Los Angeles, Cal., 
for plaintiff in error. 

Robert O'Connor, U. S. Atty., and Gordon Lawson and W. Fleet 
Palmer, Asst. U. S. Attys., ail of Los Angeles, Cal. 

Before GILBERT, ROSS, and HUNT, Circuit Judges. 

ROSS, Circuit Judge. [1] As stated in the brief of the présent 
attorneys for the plaintiiï in error, there was in the court below no 
demurrer to the indictment ; no motion to quash it, or bill of jrartic- 
ulars, demanded ; no motion for a new trial or in arrest of judg- 
ment; no spécifie exception to any of the instructions given by the 
court to the jury; and only a gênerai exception taken to the refusai 
of the requested instructions. Notwithstanding al! that, if, as con- 
tended on behalf of the plaintiff in error, the indictment fails to state 
facts sufficient to constitute the crime charged, the judgment of 
conviction cannot, of course, be sustained. 

The indictment contains two counts, the first of which allèges in 
substance that the défendant thereto, on or atout March 18, 1918, 
within the jurisdiction of the court below, wilIfuUy and unlawfully 
caused and attempted to cause insubordination, disloyalty, mutiny, 
and refusai of duty in the military and naval forces of the United 
States, by then and there peddling, issuing, selling, and offering for 
sale to varions persons, including one Frank J. Goodwin, a certain 
book entitled "The Finished Mystery," containing séditions and in- 
flammatory statements and language, among which was certain lan- 
guage set out in the indictment which is very clearly of the character 
alleged. 

The second count charged that at the same time and place the de- 
fendant (plaintiff in error hère) did willfully and unlawfully ob- 
struct the recruiting and enlistment service of the United States, to 
the injury thereof, by then and there peddling, issuing, selling, and 
oft'ering for sale to various persons, including the said Frank J. Good- 
win, the said named book, containing the same seditious and inflam- 
matory statements and language. 

[2] The objection that the indictment does not allège the exist- 
ence of a state of war between the United States and any other conn- 
try at the time of the alleged commission of the acts charged against 
the défendant bas been frequently held by this court and other féd- 
éral courts to be without merit, for the reason that the courts take 
judicial notice of that fact. 

[3 I The point urged that the indictment does not allège that Good- 
win, or any of the other persons to whom the défendant was alleged 
to bave sold or offered the book containing the prohibited matter, 
were in, or eligihle to service or duty in, the military or naval forces 
of the United States (which fact it is contended was an essential élé- 
ment of the crime charged), is claimed to be supported by the déci- 
sion of this court in the case of Shilter v. United States, 257 Fed. 
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724, 169 C. C. A. 12, which case, it is contended, requires a reversai 
of the judgment in the présent case. 

We are unabie to agrée with counsel, for in that case, as is expressly 
stated in the opinion of the court (257 Fed. 724, 725, 169 C. C. A. 
13, 14), there was nothing in the indictment "to connect the acts of 
the accused directly or indirectly or in any way with the military or 
naval forces of the United States, and therefore there is nothing to 
advise a court that an offense has been committed against the United 
States." In the preceding case of Mead v. United States, reported in 
the same volume, we said (257 Fed. at page 642, 168 C. C. A. at 
page 592) : 

"In View of the terms of tbo ac;t of Oonsress and the ob-iiou.s purposes of 
the enactment, we are unabie to hold that in order to constitute a violation 
of its provisions it is essentlal that the false reports or statements must bave 
been marte to jiei'sons in the military or naval service of the United States. 
* * * The false reports and statements iidiibited by the statute inider con- 
sidération are sn<'h as are willfuUy niade or conveyed 'with intent to inter- 
fère with the opération or success of the military or naval forces of the 
United States, or to promote the .suc(«-ss of its encniles.' " 

[4] A careful reading of the charge of the court to the jury shows 
that it was clear and correct and that it fully covered the case. There 
was therefore no error in refusing any of the requested instructions, 
even if it be conceded that the exception to such refusai was sufficient. 

The judgment is affirmed. 



MARTIN V. UNITED STATES. 

(Circuit Court of Appeals, Ninth Circuit. April 5, 1Ô20.) 

No. 3351. 

In Error to the District Court of the United States for the Southern Divi- 
sion of the Southern District of California ; Oscar A. Trippet, Judge. 

J. Emma Martin was convleted of an olt'ense, and she brings error. Affirmed. 

Paul W. Schenck and Richard liittrelle, both of Ix)S Angeles, Cal., for plain- 
tllï in error. 

Kobert O'Connor, U. S. Atty., Gordon Lawsoii and W. Fleet l'aimer, Asst. U. 
S. Attys., ail of Los Angeles, Cal. 

Before GILBERT, ROSS, and HUNT, Circuit Judges. 

ROSS, Circuit Judge. The plaintiff in error was convleted by the verdict of 
the jury under count 1 of an indictment wiiicli alleged in .substance that she, 
on or about Mareh 17, 1938, at a certahi place within the .iurisdiction of the 
court bc'low, willfully and unlawfu'.ly caused and attemiited to cause insub- 
ordination, disloyalty, niutiny, and refusai of dnty in tlie military and naval 
forces of the United States by tlien and there peddling, issuing, selling, and 
offering for sale to varions and divers persons, including oue Stanley Musset, a 
certain boolc, entitlcd "The Fiiiislied Mystery," containing séditions and In- 
flammator.y staternents and language, anuing which was certain language set 
ont in the indictnient, which is very clearly of the eharactei- alleged. 

By the présent writ the plaintilï in error seeks a reversai of the judg- 
ment of conviction l)ased uïjon the verdict. On the atithority of Sonnenberg 
V. United States (No. 3348) 264 Fed. 327, just decided, the judgment Is afBrmed. 
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WARD BAKKJG CO. v. FEDEHAL TRADE COMMISSION. 

(Circuit Court of Appeals, Second Circuit February 26, 1920.) 

No. 90. 

Commerce i@=340(l)— Sales by agents from wagons sent across state Une not 
Interstate commerce. 

Where a baking company sends Its wagons across a state Une in charge 
of its drivers, who call on retail dealers and tlien and there sell and 
dellver bread to tliem, the sales do not constitute interstate commerce, 
subject to régulation by tlie Fédéral Trade Commission. 

Pétition to Review Order of Fédéral Trade Commission. 

Proceeding before tlie Fédéral Trade Commission against the Ward 
Baking Company. On pétition to review an order of the Fédéral 
Trade Commission. Order reversed. 

Eugène H. Hickok, of New York City, for petitioner. 

Edward h. Smith (Claude R. Porter and W. T. Roberts, both of 
Washington, D. C, of counsel), for respondent. 

Before WARD, ROGERS, and MANTON, Circuit Judges. 

WARD, Circuit Judge. November 26, 1917, the Fédéral Trade 
Commission filed a complaiht under section 5 of the act of September 
26, 1914 (Comp. St. § 8836e), entitled "An act to create a Fédéral 
Trade Commission, to define its powers and duties and for other pur- 
poses," against the Ward Baking Company on the ground that the 
company had at periods of several consécutive days in the year 1917 
given gratis to each purchaser of its bread in certain places a quantity 
of bread equal to the amount of the purchase with the intent of sup- 
pressing compétition in the manufacture and sale of bread in inter- 
state commerce and that a proceeding by the commission in respect 
thereof would be to the interest of the public. 

The company filed an answer, denying this charge, appeared, and 
ofïered testimony at the hearing. The commission made a report and 
findings, of which the material finding for the purposes of this opin- 
ion is: 

"Paragraph Ttiree. That respondent, durlng the said month of May, In the 
year 1917, for a iwrlod of about four weeks, in the cities of New Bedford and 
Fall River, in the state of Massachusetts, and other towns and cltles in said 
state, and also in the towns of North Tiverton and Stone Bridge, in the 
state of Rhode Island, did give to ail who purchased bread from it an amount 
of bread equal to the amount so purchased, with the Intent and purpose of 
suppressing and stifling compétition in the sale of bread in the towns and 
cities named in the state of Massachusetts and the state of Rhode Island, and 
that ail bread so sold and given away in the state of Rhode Island, during 
said period when said free bread campalgn was being so conducted, was 
manufactured at the clty of Cambridge, in the state of Massachusetts, and 
shipped by the said respondent from the clty of Cambridge to the city of 
FaU River, both in the state of Massachusetts, and from said city of Fall 
River was distributed by wagons, trucks, and other conveyances across the 
state Une and into the state of Rhode Island, in the vlcinity of North Tiver- 
ton and Stone Bridge, and there given away to purchasers of bread from 
said respondent in the manner and fonn aforesaid, and that said bread so 

€=>For other cases see oame toplc & KBT-NUMBER in ail Key-Numbered DIgests & Indexes 
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given away aud distributed in the state of Rbode Island was transported and 
sold In interxtate commerce across the state Unes dlvidlng the state of Massa- 
clmsetts and the state of Rhode Island, for the purpose and with the eft'ect 
of stitihig and suppressing compétition in Interstate commerce as aforesaid." 

This method of compétition the commission lield to be unfair. Sep- 
tember 2, 1919, the commission entered an amended order requiring 
respondent to desist f rom the practice : 

"Now, therefore, it Is ordered that the respondent, Ward Baking Com- 
pany, Its oflicers, directors. agents, servants, and employés, cease and desist 
from dlrectly or indirectly Initiating or carrylng on, in the course of Interstate 
commerce, any so-called free-hroad campaign, or any practice of supplylng 
bread free of cost to retail deaUn-s in (luantlties equal to those purchased 
from respondent by such dealers, or in any otlier quantifies, where such prac- 
tice is calculated to or does stifle or suppress compétition in the manufacture 
aud sales of bread." 

It appeared from the testimony that the respondent transported the 
bread in question in its own wagons from Fall River, Mass., to Tiver- 
ton and Stone Bridge, R. I. ; their wagons calling at the retail stores 
in those places, and their drivers then and there selling the respond- 
ent's bread to such storekeepers as v^anted to buy, and then and there 
delivering additional bread gratis to the purchaser. 

Doubtless bread sold in Massachusetts to be delivered to the pur- 
chaser in Rhode Island would be Interstate commerce, but that is not 
this case. Moreover, the commission is not finding the act of transpor- 
tation from Massachusetts to Rhode Island unfair, but the method of 
local sales made in Rhode Island. If the respondent had its own stores 
in Rhode Island, and carried to them from Massachusetts bread to be 
there sold, this method of selling could not be considered interstate 
commerce. 

The question arose in respect of the right of the city of Covington, 
a municipality of Kentucky, to impose a license tax upon the business 
of an Ohio corporation making sales in exactly this way in Kentucky. 
The Suprême Court held that such sales were subject to the tax, and 
not invalid as a régulation of interstate commerce. Wagner v. City of 

Covington, 251 U. S. 95, 40 Sup. Ct. 93, 64 L. Ed. (December 8, 

1919). Mr. Justice Pitney said (251 U. S. at pages 99 and 103, 40 Sup. 
Ct. at pages 93 and 95 (64 L. Ed. - — ) : 

"Plaintiffs were and are manufacturers of such drinks, havlng their fac- 
tory and hottling works in the city of Cincinnati, in the state of Ohio, on 
the opposite slde of tlie Ohio river from Covington. They bave carried on 
and do carry on the business of selling in Covington soft drinks, the product 
of their manufacture, in the following manner: They hâve a llst of retail 
dealers In Covington to whoni tliey bave been and are in the habit of mak- 
ing sales. Two or three times a week a wagon or other vehicle owned by 
plaintiffs is loaded at the factory in Cincinnati and sent across the river 
to Covington, and calls upon the retail dealers mentioned, many of whom 
hâve been for years on plaintiffs' list and hâve pvirchased their goods under 
a gênerai understanding that plaintiffs' vehicle would càll occaslonally and 
furnish them with such soft drinks as they might nued or désire to purchase 
from plaintiffs. Wben a customer's place of business is reached by the vehicle, 
the driver goes Into the storeroom and either asks or looks to see what amount 
of drinks is needed or wanted. He tlien goes ont to the vehicle and brings 
from it the necessary quantity, which he carries into the store and delivera 
to the customer. Upon his trips to Covington he always carries sufflcient 
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drinks to meet the probable demands of the customers, based on past ex- 
périence ; but, with tlie exception of oecasional small amounts carried 
for delivery in response to partlcular orders previously received at plalntiff's 
place of business in Cincinnati, ail sales in Covinston are made from the 
vehicle by the driver in the manner mentioned. * * * 

"Of course the transportation of plaintifCs' goods across tlie state Une is 
of Itself interstate coniineree: but it is not this that is taxed by the city of 
Govington, nor is such commerce a part of the business tliat is taxed, or 
anything- more than a préparation for it. So far as the itinérant vending 
is concerned, tlie goods miglit just as well hâve bcon manufactured within 
the State of Kentucliy; to the extent that phuntifTs dispose of their goods 
in that kind of sales, they niake theni the subject of local commerce ; and, 
this being so, they can claim no imuiuiiity from local rcguUition, whether the 
goods remain in original packages or not." 

As interstate commerce is not involved, the order is reversed. 



THE HICKI HOY. 

(Circuit Court of Appeals, Second Circuit. P'ebrnary 18, 1920.) 

No. 134. 
Collision (&:^74 — Evidence held not to show that cause was mooring one iaunch 
too close to another. 

Evidence helcl not to sustain the claim of libclant that a collision he- 
tween two launches, moored 12 fcet apart, during a gale in which libel- 
ant's launeh brolce one of her lines and was found in part under the other, 
wliose lines held, was due to the fault of the latter in being moored too 
close. 

Appeal from the District Court of the United States for the East- 
ern District of New York. 

Suit for collision by Robert Bauer, owner of the Iaunch Esther, 
against the gasoline Iaunch Hicki Hoy; Peter J. Eiseman, claimant. 
Decree for Tibelant, and claimant appeals. Reversed. 

■ Léo J. Curren, of New York City, for appellant. 

Richards Mott Cahoone, of Brooklyn, N. Y., for appellee. 

Before WARD, ROGERS, and MANTON, Circuit Judges. 

MANTON, Circuit Judge. For two weeks previous to Eriday, 
June 7, 1918, the Iaunch Esther and the Iaunch Hicki Hoy were moor- 
ed on the westerly side of Friberg's dock at Rockaway Point. The 
Hicki Hoy was about 32 feet long and the Esther about 20 feet long. 
This dock projects into Jamaica Bay in a north-northeast direction. 
As moored, the boats were abreast. Each had a stern line attached to 
the same spile about 60 feet from the dock. Each had a bow line to 
a rail running on the dock. Both were lying about northwest and 
southeast. The Esther was to the starboard of the Plicki Hoy, and 
they were about 12 or 15 feet apart. The Esther was berthed on May 
24, 1919, and the Hicki Hoy was berthed shortly afterwards. Both 
remained there safely for a period of two weeks. 

On the morning of June 8th there was a heavy gale. The Esther 
was sunk, but was not resting wholly on the bottom, being suspended 

^sjPor other cases see same topic & KBY-NUMBBR in ail Key-Numbered Digests & Indexes 
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■on her Unes. She was lying under the Hicki Hoy, and her position 
is described as her stern out on the port sida of the Hicki Hoy, op- 
posite to the side on which the Esther was when afloat. It is describ- 
ed by witnesses as an "angle like a scissors." The Hicki Hoy did 
not shift her position or her lines. Tliere is no évidence indicatlng 
that any one saw the Esther during the gale, or severe wind, until after 
she sank. A caretaker observed both vessels to be lying "ail right" 
at about 8 :30 on the evening of the 7th, and it is thought that the Es- 
ther sank between 1 a. m. and 7 a. m. on June 8th. The stern line 
of the Esther parted. The weather records show that there was a 
strong northwest wind on the morning of June 8th, reaching a velocity 
of 40 miles an hour, and at some shorter periods even as high as 44 
miles. The witnesses described the wind as a "gale" and as "quite 
a storm." The tide sets in, when rising, along the dock from west 
to east, and on the morning of the mishap the tide was low at about 2 
o'clock and high at about 8 o'clock. The Esther showed that the 
shear plank and part of the decking and combing on the port side 
were broken and the moorings of the engine loosened. This dam- 
age was caused by the pounding of the Hicki Hoy upon the Esther 
while lying in the position described. Liability was fixed against the 
Hicki Hoy, in the court below, because she was so moored that her 
mooring lines permitted her to ride upon the Esther and collide with 
her. It is argued hère that this continued colliding and pounding of 
the Esther resulted in her sinking and consequential damage. The 
court below said that the appellant fastened the Hicki Hoy too close 
to the Esther. 

The appellee's witness Schaffner was employed to watch the boats. 
He says that, during the daylight on the 7th, the Esther was ap- 
parently dry and sound and ail right, and that he last saw the boat 
about half past 8 in the evening. The next morning, about half past 
6, he saw her substantially in the position above described. He says 
"it was hlowing pretty stiff." This watchman, when he last saw the 
launches on the evening preceding, did not anticipate any danger 
threatening the Esther. The fair inference is that the velocity of 
the wind caused the Esther to fill and sink, changing her position 
during the blow. The rising tide from west to east permitted her 
to drag directly toward the Hicki Hoy, and the force of the tide, aid- 
ed by the wind, strained the EstRer's lines and permitted her to take 
such a position, in such close proximity to the Hicki Hoy, as to pro- 
duce such a collision and pounding. The Esther was thus able to pass 
under the Hicki Hoy to the position she was found in. This is the 
only reasonable explanation of the cause of the collision. A récital 
of it indicates no fault on the part of the Hicki Hoy. The burden of 
establishing fault was upon the appellee. We find nothing in the 
position of the boats, which apparently were safe for a period of two 
weeks, which warrants the claim that the Hicki Hoy was tied too 
close to the Esther. The probability, which is always a helpful guide, 
particularly where there is no eyewitness to the occurrence, is strong 
in this case in favor of the claim of the appellant, and seems to us 
to be the correct one. 
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Because the appellee failed to support his claim by évidence showing 
fault on the part of the Hicki Hoy, we are of the opinion that the 
decree below was improvidently granted, and it is therefore reversed. 



NEW YORK CENT. R. CO. v. 6RIMSTAD. 

'Circuit Court of Appeals, Second Circuit. February 18, 1020.) 

No. 140. 

Ma»ter ani) servant <S=> 129(1)— Barge captain's death held not due to want of 
life-preservers. 

The death of the captain of a barge, who fell overboard when the barge 
was struck by a passing tug while lying in a slip, aud was drowned, being 
unable to swlm, held not legally attributable to négligence of tlie owner 
of the barge in failing to equlp it with life-preservers or buoys, in the ab- 
sence of any évidence tending to sliow that tlie présence of such appli- 
ances on board would hâve saved deceased. 

In Error to the District Court of the United States for the Eastern 
District of New York. 

Action by Elfrieda Grimstad, administratrix of the estate of An- 
gell Grimstad, deceased, against the New York Central Railroad 
Company. Judgment for plaintifï, and défendant brings error. Re- 
versed. 

Alex. S. Lyman, of New York City (W. Mann, of New York City, 
of counsel), for plaintifif in error. 

T. J. O'Neill, of New York City (h. E. Eish, of New York City, 
and William F. Lally, of Yonkers, N. Y., of counsel), for défendant 
in error. 

Before WARD, ROGERS, and HOUGH, Circuit Judges. 

WARD, Circuit Judge. This is an action under the fédéral Em- 
ployers' Liability Act (Comp. St. §§ 8657-8665) to recover damages 
for the death of Angell Grimstad, captain of the covered barge Gray- 
ton, owned by the défendant railroad company. The charge of négli- 
gence is failure to equip the barge with proper life-preservers and oth- 
er necessary and proper appliances, for want of which the décèdent, 
having fallen into the water, was drowned. 

The barge was lying on the port side of the steamer Santa Clara, 
on the north side of Pier 2, Erie Basin, Brooklyn, loaded with sugar 
in transit from Havana to St. John, N. B. The tug Mary M, en- 
tering the slip between Piers 1 and 2, bumped against the barge. The 
decedent's wife, feeling the shock, came out from the cabin, looked 
on one side of the barge, and saw nothing, and then went across the 
deck to the other side, and discovered her husband in the water about 
10 feet from the barge holding up his hands out of the water. He did 
not know how to swim. She immediately ran back into the cabin for 
a small line, and when she returned with it he had disappeared. 

It is admitted that the décèdent at the time was engaged in inter- 
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State commerce. The court left it tô the jury to say whether the de- 
fendant was négligent in not equipping the barge with Hfe-preservers 
and whether, if there had been a hfe-preserver on board, Grimstad 
would hâve been saved from drowning. 

The jury found as a fact that the défendant was negUgent in not 
equipping the barge with Hfe-preservers. L,ife-preservers and hfe 
behs are intended to be put on the body of a person before getting into 
the Water, and would hâve been of no use at ail to the décèdent. On 
the other hand, life buoys are intended to be thrown to a person when 
in the water, and we will treat the charge in the complaint as covering 
life buoys. 

Obviously the proximate cause of the decedent's death was his fall- 
ing into the water, and in the absence of any testimony whatever on 
the point, we will assume that this happened without négligence on his 
part or on the part of the défendant. On the second question, whether 
a life buoy would hâve saved the décèdent from drowning, we think the 
jury were left to pure conjecture and spéculation. A jury might well 
conclude that a light near an open hatch or a rail on the side of a ves- 
sel's deck would hâve prevented a person's falling into the hatch or into 
the water, in the dark. But there is nothing whatever to show that the 
décèdent was not drowned bccause he did not know how to swim, 
nor anything to show that, if there had been a life buoy on board, the 
decedent's wife would hâve got it in time, that is, sooner than she 
got the small line, or, if she had, that she would hâve thrown it so 
that her husband could bave seized it, or, if she did, that he would 
hâve seized it, or that, if he did, it would hâve prevented him from 
drowning. 

The court erred in denying the defendant's motion to dismiss the 
complaint at the end of the case. 

Judgment reversed. 
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UNITED STATES v. NORTH AMERICAN OIL CONSOLIDATED et al. 

(Circuit Court of Appeals, îsiuth Circuit. April 5, 1920. Rehearlng Denied 

May 17, 1920.) 

No. 3340. 

Evidence <S=343(2, 3)— Judicial notice of tacts shown by records in same case 
and on otiier appeals. 

On appeal from a lina! decree, tiie court talées judicial notice of tlie 
records on an appeal. in the saine case and other cases involviug the same 
questions, from orders appointing receivers. 

Appeal from the District Court of the United States for the North- 
ern Division of the Southern District of California; Robert S. Bean, 
Judge. 

Suit by the United States agamst the North American Oil Consoh- 
dated and others. From a decree dismissing the suit (242 Fed. 723), 
the United States appeals. Affirmed. 

Henry F. May and Eugène B. Lacy, Sp. Asst. Attys. Gen., and Chas. 
D. Hamel, Sp. Asst. U. S. Atty., of San Francisco, Cal. 

A. L. Weil, Charles S. Wheeler, and John F. Bowie, ail of San 
Francisco, Cal., for appellee North American Oil Consolidated. 

J. D. Lederman, of San Francisco, Cal., for appellee Pioneer Mid- 
way Oil Co. 

Andrews, Toland & Andrews, of Los Angeles, Cal, for appellees 
Union Oil Co. of California and Producers' Transp. Co. 

Before GILBERT, ROSS, and HUNT, Circuit Judges. 

ROSS, Circuit Judge. The présent is an appeal from the final de- 
cree of the court below dismissing the suit, which was brought by the 
government to obtain a decree adjudging that the défendants thereto 
had no right or interest in a certain section of the then public land of 
the United States known and described as section 2, township 32 south, 
of range 23 east of the Mt. Diablo base and meridian, or in any of the 
oil, gas, or other minerai contained therein, for the appointment of a 
receiver of the property, for an injunction, and an accounting of the 
oil that had been extracted from the land. 

A receiver having been appointed by the court, the case was brought 
hère by the défendants thereto by appeal from that order, where it was 
argued and submitted, together with two other cases entitled Consoli- 
dated Mutual Oil Co. et al. v. United States, each of them presenting 
the same questions of law, and each of them resulting in the reversai 
of the orders appealed from. 245 Fed. 521, 157 C. C. A. 633 ; 245 Fed. 
533, 157 C. C. A. 645. In the brief then filed by the counsel for the 
government in the North American Oil Consolidated Case (the main 
défendant and appellee in the présent case) it was said : 

"The issues presented by tlii.s appeal are practically identical with some 
of the issues presented by the appeals in the two c'ascs, each entitled Consoli- 
dated Mutual Oil Company et al. v. l'iiited Htafes, Nos. 2787 and 2788, now 
pending before tliis c<iurt ; and in vievv of the fact that ail threo of thèse 
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appoals are set for hearint,' on the wiiiiio date, and that tlio (lecisi(m of the 
court in the cases last mentioued will be décisive iipon tliis appeal, tlie argu- 
ment pre.sented in tlie briefs ot appellee in cases Nus. 2787 and 2788 will uot 
be repeated in this brief." 

The issues so referred to were issues of fact and of lavv, and in- 
volved two principal questions, to wit: Were the lands involved vaUd 
locations thereof under the minerai land lavvs at the time the Président 
made the withdrawal order of September 27, 1909 (36 Stat. 847 
[Comp. Stat. § 4524]), and therefore excluded from such order? and 
were the rights of the claimants thereto such that they were protected 
by the subséquent act of Congress of June 25, 1910, known as the 
Pickett Act (36 Stat. 847) ? 

The court below, having decided the présent case (242 Fed. 723) 
prior to the décisions of this court first above mentioned, and having 
concluded that the rights claimed by the défendants and appellees to 
the lands in question and their contents were protected by the Pickett 
Act, found it unnecessary to détermine or consider whether or not 
thev were affected by the withdrawal order of the Président of Sep- 
tem'ber 27, 1909. 

In view of the facts appearing in the respective records of the cases, 
of ail of which we, of course, take judicial notice, it is useless to con- 
sume time and space in reciting the facts and the propositions of law 
thereby established. Being of the opinion that the above-mentioned 
décisions of this court, reported in 245 Fed. 521, 157 C. C. A. 633, and 
245 Fed. 533, 157 C. C. A. 645, show that the rights of the présent 
appellees were unaffected by the withdrawal order of the Président of 
September 27, 1909, and were also protected by the provisions of the 
act of Congress of June 25, 1910, known as tiie Pickett Act. 

The decree is affirmed. 



ESTATE OF P. D. BECKWITH, Inc., v. MINNESOTA STOVE 00. 

(Circuit Court of Appeals, Ei^dith Circuit. Fel)ruary 17, 1020.) 

No. 5242. 

Patents <S=-'!2,8 — Improvement in stoves held not to disclose Invention, and not 
infringed. 

The Beciwith patent. No. 9.'îl,;'>74, for iniprovenients in ba.se-lmrner 
Leating stoves, the only novelt.y claiuied for which was extending the 
oonibuslion fine from the base upward l)etween the ash pit and tlie ex- 
terior of tho stove, and the localion of tlie air iiiiet in tlie comliustion fine, 
held not to disclose invention, and not infringed. 

Appeal from the District Court of the United States for the District 
of Minnesota; Page Morris, Judge. 

Suit by the Estate of P. D. Beckwith, Incorporated, a Michigan cor- 
poration, against the Minnesota Stove Company, a Minnesota corpora- 
tion, for infringement of a patent. Decree for défendant, and com- 
plainant appeals. Affirmed. 

©=3For other cases see same topic & KBY-NUMBER in ail Key-Numbered Digests & Indexe» 
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Fred L. Chappell, of Kalamazoo, Mich. (Harry C. Howard, of Kala- 
mazoo, Mich., on the brief), for appellant. 

Walter H. Chamberlin, of Chicago, 111. (William F. Freudenreich, 
of Chicago, 111., on the brief), for appellee. 

Before HOOK, Circuit Judge, and AMIDON and BOOTH, Dis- 
trict Judges. 

HOOK, Circuit Judge. This is a suit by the Estate of P. D. Beck- 
with, Incorporated, against the Minnesota Stove Company for the in- 
fringement of patent No. 931,374 to Beckwith, August 17, 1909, for 
improvements in base-burner heating stoves. The trial court held that 
the structure shown in the patent lacked patentable novelty ; also that 
défendant had not infringed. The bill was dismissed, and plaintiff 
appealed. 

The District Court for the Northern District of Ohio previously 
sustained the patent in a brief opinion, and held that a stove structuràl- 
ly like that of the défendant hère infringed. Beckwith v. Riley, 220 
Fed. 173. 

There were two important objects in the art to which the patent 
in suit belongs : First, the extraction of ail the beat practicable from 
the smoke and other products of combustion before their escape from 
the stove into the outlet or chimney ; second, the circulation of the 
air and the equalization of the beat in the room or apartment to be 
heated. For the first of thèse it had long been customary to provide 
for the heated gases a more extended flue or passageway within the 
stove structure and contiguous to its external walls, thereby subject- 
ing them to a greater radiating surface than if conducted from the 
combustion space or chamber above the fire pot directly to their final 
outlet. This was done by closing their direct escape, and, by a continu- 
ous flue arrangement, conducting them downward at the back of the 
stove to the base, thence forward longitudinally to the front, thence 
back to the rear, and up to the smoke outlet. 

There were two well-known types of stoves embodying this method, 
commonly termed two-flue and three-flue structures. In a two-flue 
structure a vertical or down-draft flue, leading from the combustion 
chamber downward to the base, was arranged in one of the rear 
corners of the stove. Thence it ran along one side of the stove to the 
front, returned to the rear along the other side, and then up to a 
connection with the smoke outlet in the back. In a three-flue struc- 
ture there was a down-draft or vertical flue in each rear corner, each 
having its forward longitudinal extension along its appropriate side 
of the stove base, both meeting in front and merging in a single and 
larger flue jeading to the rear and thence up to the outlet. The Beck- 
with structure and that of défendant are of this type. 

For the circulation of the air and the equalizing of the heat in 
the room it was old to provide the stove with an air-circulating flue 
opening into the room at both ends, so arranged as to receive at its 
lower or intake end the cooler air nearer the floôr and after its passage 
over surfaces within the stove which were more or less heated to dis- 
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charge it above, generally at or near the top of the stove. This device 
also aided materially in securtng the flrst of the objects mention- 
ed ; that is to say, the extraction of the beat units f rom the products 
of combustion before their final escape into the smoke outlet or chim- 
ney. 

The numerous patents, trade circulars, illustrations, and physical 
exhibits of the prior art produced at the hearing showed that the 
iîeld was crowded when Beckwith came in 1909, and had been so for 
years. Some early aspects of it appear in Hailes v. Van Wormer, 20 
Wall. 353, 22 L. Ed. 241, decided in 1873, and since that time it has 
been developed by patented and unpatented devices until it would seem 
difïicult to attribute invention to a new rearrangement of the combus- 
tion and air-circulation fîues in a base-burner stove. The patent m suit 
contains three claims. The éléments in the combination, otherwise 
manifestly old, for which novelty is asserted consist of an upward 
enlargement of the longitudinal part of the combustion fîues along 
the sides of the stove base, so as to take in the space between the ash 
pit and the exterior wall of the stove, and next of the particular place- 
ment of the lower or intake end of the air circulation flue at the back 
of the stove. The first of thèse éléments appears in claims 1 and 2, 
and the second in ail three claims. But the first was also old in the 
gênerai combination. See patent No. 129,348 to Keep, July 16,. 1872, 
according to which several thousand stoves were made and marketed 
years ago. Moreover a spécifie claim by Beckwith for a combination 
including this élément, but not that of his air-circulation flue, was 
finally rejected by the Patent Office. And when the enlargement is 
regarded in combination with his air-circulation flue it is clear that 
there is no coaction or co-operation between them in the sensé of the 
patent law. Each one does its work without operative aid from the 
other. 

The second élément is said to be a novel arrangement of an air 
circulation flue, in that its lower or intake end is in the back wall of 
the stove at a point where it passes through the smoke outlet. It 
thence runs to the top of the stove as was common in older structures. 
Since the intake end as shown in the patent is some distance above the 
bottom of the stove, it is further from the cooler air at the floor than 
in other structures, and the length of the flue itself is also shortened. 
Thèse would seem to lessen the effectiveness of the flue for air circu- 
lation and also for equahzing the beat in the room. But it is claimed 
that, the intake being through the smoke outlet, the air from the room 
freshly introduced into the flue at that point opérâtes most efifectively 
to extract the remaining beat in the outgoing products of combus- 
tion just before their escape into the chimney. We think this différ- 
ence from the prior art was shown to be without substantial merit. 
A catalogue of the Peninsular Stove Company, 1891-92, with illus- 
trations, featured the arrangement of its air-circulation flue. It en- 
tered through the bottom of the stove a little back of the center, and 
its upward course was not unHke that of Beckwith in the particulars 
with which we are now concerned. Thèse stoves were on the market 
before 1890. The illustrated catalogue of the Détroit Stove Works, 
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1903-04, shows a structure much like the preceding one, except that 
the intake end of the air-circulation flue in the bottom extended to 
the rear edge of the stove. Thèse were made as early as 19C0. 

Patent No. 849,872 to Weldon, April 9, 1907, shows two air-cir- 
culation flue Systems. The first enters the base of the stove in front, 
runs back between the ash pit and the combustion flues, and thence 
upward and out at the top of the stove. Except for its entrance in 
front and passage to the rear, it would be a literal anticipation of 
Beckwith. The other is more properly a pair of flues, one on each side 
of the stove, with intake in the bottom extending to near the rear edge, 
and outlet in the stove back just below the smoke outlet. Other réf- 
érences to the prior art may be omitted. We do not think that the 
patent in suit discloses invention, as distinguished from mère mechani- 
cal change in the flues of old stoves. Indeed, in its practice the plain- 
tifF, with its Beckwith patent, has brought the intake end of its air- 
circulation flue down frora the smoke outlet to the lower edge of the 
back of the stove, where it is but a few inches around the corner from 
those in the bottom of older structures. 

In defendant's structure the intake end of its air circulation flue 
is in the bottom of the stove and extends to the lower rear edge as 
in stoves older than Beckwith's. Even were the Beckwith device 
patentably new, it is plain that défendant does not infringe. The in- 
take o'f Beckwith upon which so much stress is placed is according 
to the patent up at the smoke outlet, and according to practice down 
at the lower edge of the base. If by a sort of creeping mechanical 
équivalence plaintifï can move its intake around the corner to the 
bottom of the stove, no reason is perceived why it might not also 
move it along to the front of the base, as in Weldon, and so practically 
monopolize the intake ends of air-circulation flues. Obviously the 
équivalence asserted against défendant is not admissible. 

The decree is affîrmed. 



CONTINUOUS EXTRACTING PRESS CORPORATION V. EASTERN COT- 

TON OIL CO. 

(District Court, B. D. North Carollna. January 24, 1920.) 

No. 47. 

1. Patents <@=3290— Manufacturer may intervene in suit against dealer. 

Under equity rule 37 (198 Fed. xxvlll, 115 O. C. A. xxviil), the manu- 
facturer of an article may, subject to the exercise of the discrétion of 
the court, be allowed to Intervene In a suit against the dealer for Infrlnge- 
ment of patent. 

2. Patents (S=>327— Judgment held conclusive as to valldity of patent. 

In a previous Infringement suit, the Intervener made Itself a party, and 
though the patent was declared Invalid because of anticipation and 
prior use, plaintiff took no appeal, held that, where plaintlff thereafter 
sued another dealer and the Intervener was agaln allowed to become a 
party, the earller Judgment was a conclusive adjudication against the 
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valUlity of the patent, wliieh plaintifC sought iiRiiin to nssort, for the is- 
P110S aiifl parties wero the saine, and the question eoulil not he litis^ated a 
second time. 

In Equity. Suit by the Continuotis Extracting Press Company 
against the Eastern Cotton Oil Company, in which the V. D. Anderson 
Company was allowed to intervene. Bill dismissed. 

W. A. Worth, of Elizabeth City, N. C, for plaintifif. 
Dodge & Sons, of Washington, D. C, and Meekins & McMullan, 
of Elizabeth City, N. C, for défendant. 

CONNOR, District Judge. Plaintiff, a Virginia corporation, brings 
this suit in equity against défendant, a North Carolina corporation, in 
which it allèges : That prior to the 3d day of April, 1905, John C. 
Fiddyment and John T. McNally were the first and original inventors 
of a new and nseful invention in presses. That on the 27th day of 
March, 1906, letters patent No. 816,446 were issued to plaintiff cor- 
poration, which owned the same at the date of filing the bill herein, 
said Fiddyment and McNally having assigned to plaintiff said inven- 
tion, ail of which would fully appear by référence to the records of 
the Patent Office at Washington, D. C. That, being the owners of 
said letters patent, plaintiff established, by great industry and large 
expense, a lucrative business and trade with said invention and created 
a demand therefor to the extent of a great number of presses, whercby 
plaintiff had derived large profits and greatly benefited the ptiblic. 
That défendant, Eastern Cotton Oil Company, well knowing plaintiff's 
rights in the premises, without license or authority from plaintiff, and 
in disregard of and after spécifie and direct notice of plaintiff's rights 
and subséquent to the issue of said letters patent, and prior to the 
bringing of this suit for infringement, and in this district, has used 
and proposes to continue to use presses constructed in accordance with 
the invention in the said patent, greatly to plaintift"'s injury. That de- 
fendant has, by the use of said presses, made large gains and profits. 
Plaintiff prays for a decree enjoining défendant from continuing to 
use said presses in infringement of its rights and for an accounting. 

Upon filing the bill and service of the subpœna on défendant, the 
V. D. Anderson Company filed a pétition in this court, asking per- 
mission to intervene herein, alleging that it is a corporation, organized 
and operating in the state of Ohio. It avers : 

"That it is ensaged in the husiness of tlie manufacture of presses or ex- 
pellers for extracting iiKnsture or oil from animal aud vegetable substances of 
varions kinds ; that among presses so manufacturcd by it, as it is informed 
and believes, is the press or expeller which eonstitutes the basis of this suit; 
and that it is solvent and in good financial standing, and is operating under 
varions letters patent of the t'nitcd .States." 

That, tbough petitioner did not make the sale of such press direetly as to 
this défendant, and is under no contractu:il relation with such défendant, nor 
îegally bound to assume the défense in this suit, that it is uevertheless ma- 
terially interested in the condiict and cvent of tlu> said suit. That, in the 
absence of présentation to the court of controllirig facts known to petitioner 
and heretofore reduced to the proofs duly filed and considered in the District 
Court of the United States foi- tlio District of Maryland in a provious suit un- 
der the patent hère in controversy, which suit was directed to a machine of the 
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same meçhanical construction and mode of opération as the one hère sued 
iipon, judgment miglit be entered declaring patent No. 816,446 to be good and 
valid in law and infrlnged, whereas In truth and In fact tbe only clalms of 
sald patent -which, as petltioner Is informed and believes, could possil)ly be 
held to read upon tbe aforesaid press or expeller of its manufacturer, hâve 
been adjudged invalld and void by reason of having been patented to others 
more than two years prlor to the application for sald patent No. 816,448, and 
further by reason of public use oceurring in the ■Unit(Hl States more than two 
years prior to the flllng of the application for sald patent, each of whlch facts 
Is, In Itself, a statutory bar to the grant, and a complète défense against the 
daims of the patent sued upon, and that such ail.judication bas become final. 
That no appeal -was taken from sald decree. That petitioner is being harassed 
and injured in Its business by reason of the acts and doings of plaintiff. Tliat 
the présent suit is not brought In good faith, but prlmarlly to Influence and 
intlmidate the trade, and to cause it to refrain from buylng petltioner's 
goods, etc. 

Upon notice of said pétition, an order was entered, by consent, on 
January 17, 1918, permitting petitioner, the V. D. Andersen Company, 
to intervene and become a party défendant in this suit, and to take 
such steps as were proper to défend its rights therein, in as full and 
ample manner as if said company had been an original party défendant 
herein. 

The défendant herein, and the V. D. Anderson Company, intervener, 
on February 14, 1918, filed answers to the bill, denying the material 
allégations and setting up new matter by way of défense. As the case 
is now being disposed of upon intervener's motion to dismiss the 
plaintifï's bill, upon the grounds set out in said motion, and the record 
of the suit lately pending in the district of Maryland, only so miich of 
the answers as relate to such motion is material to be referred to in 
this discussion. 

It appears from the answers, the motion, and the record : That prior 
to the filing of the bill herein suit was brought by plaintiff against the 
Baltimore Pearl Hominy Company in the District Court for the Dis- 
trict of Maryland, under letters patent No. 816,446, charging infringe- 
ment, through the use of a press or expeller manufactured and sold 
by the V. D. Anderson Company of Cleveland, Ohio, the same as the 
press of défendant charged by plaintiff in this suit to infringe said 
patent. That plaintiff was ordered, but omitted and failed, to give 
security for costs in said suit, and after answer was filed sought to 
dismiss its suit. The motion to dismiss was denied. Plaintiff failed 
to take any proofs, alleging financial inability to do so. The V. D. 
Anderson Company proceeded to adduce proofs in support of the an- 
swer filed by défendant and upon such proofs and argument by 
counsel for plaintiff and défendant a decree was rendered by the 
judge presiding, adjudging: 

"That clalms 13, 14, and 15 of letters patent No. 816,446, granted and Is- 
sued to John C. Flddyment and John T. McNally, and bearing date March 27,, 
1906, ail and each of them is invalid and void, being met and antlcipated in 
and by the prior art, notably letters patent of the United States No. 583,021 
granted and issued to Richard Birkholz, May 25, 1897, and No. 293,000 granted 
and Issued to J. D. Fate and E. M. Preese February 5, 1884, and further be- 
cause of manufacture, sale, and public use of the sub.1ect-matter of sald clalms 
and each of them, oceurring in the United States more than two years prior 
to the application of said Flddyment and McNally for sald patent No. 816,446." 
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The bill was dismissed. Plaintiff filed herein a bill of particulars 
setting forth the spécifie claims in its patent, which it alleged were 
infringed by défendant herein. Plaintiff did not file any replication to 
defendant's answers. The V. D. Anderson Company, intervener, 
filed a motion in writing, to dismiss the bill, for that : 

"The matter set out therein was res judicata by roason of the décision of 
the District Court of the United .States for the District of Mur.yland in the 
suit referred to in the answer. That the structure invoived in said i)rior suit 
was the same, in ail respects, as the allejçed infrlnsinf-' structure on which this 
suit is brought. That the plaintiff therein and herein designated claims 13, 
14, and 15 of patent No. 816,440 aa the claims infriuged by said structure, and 
bas in the présent suit similarly designated said clairas 13, 14, and 1.5 of said 
patent as the ones hère alleged to be infringed. That no appeal was taken 
from the decree of Judge Kose in the said suit," etc. 

Plaintiff herein filed no answer to the motion herein . The case was 
submitted upon the motion, the bill and answers, and certified copy of 
the decree in the suit pending in the District Court in Maryland and 
the affidavits of Frank B. Anderson and Scott F. Evans in support of 
the motion. 

[1] The motion of the V. D. Anderson Company to be permitted to 
intervene is based upon the last clause of equity rule 37 (198 Fed. 
xxviii, 115 C. C. A. xxviii). Hopkins, New Fed. Eq. Rules (2d Ed.) 
201. In Foote v. Parsons Non Skid Co., 196 Fed. 951, 118 C. C. A. 
105, it is held that, subject to the exercise of the discrétion of the 
court, the manufacturer of an article may intervene in a suit against 
the dealer for an alleged infringement of a patent. In this case this 
principle was recognized by plaintiff consenting to the pétition by the 
V. D. Anderson Company. U. S. Expansion Boit Co. v. Kroncke (D. 
C.) 216 Fed. 186. The same course was pursued in Dicks Press Guard 
Mfg. Co. V. Bowen (D. C.) 229 Fed. 193. 

[2] It was not denied, upon the hearing of the motion to dismiss, 
that in the suit heard and determined by the United States District 
Court for the District of Maryland, in which the présent plaintiff was 
plaintifif and the Baltimore Pearl Hominy Company was défendant, in 
which the V. D. Anderson Company was permitted to intervene, and 
with the knowledge of the plaintifif took over and defended against 
the charge of infringement of the same claims under patent No. 816,- 
446 hère asserted as the basis of the présent suit, in which the présent 
défendant is charged with infringement. The claims upon which the 
decree in that case were based are clearly set out by judge Rose in 
his opinion reported in 247 Fed. 555. In this condition of the record, 
the sole question presented upon the motion to dismiss is whether the 
V. D. Anderson Company, intervener in both suits, may rely upon the 
decree in the first suit to sustain its motion to dismiss the présent suit. 

It would seem to be clear, upon elementary principles of law, that 
if the parties, or those who were by orderly procédure brought into 
the record, had an opportunity and did in fact litigate before a court 
of compétent jurisdiction the question upon which plaintifif's right to 
maintain the suit and the issue raised upon appropriate pleadings and 
évidence was submitted to and decided by such court, neither of the 
parties thereto will be permitted, in a second suit, to litigate the same 
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question. The gênerai rule, with its limitations, has been so frequently 
announced in both state and fédéral courts that it may be treated as 
familiar learning. The principle is not confined to the original parties 
to the suit, but includes ail who were directly interested in the subject- 
matter of the first suit, who appeared and took part in the litigation, 
introduced évidence, and had opportunity to cross-examine the wit- 
nesses. The principle, as applied to suits brought for infringement of 
patents, has been announced and applied in a number of cases. 

Passing, for the présent, the question whether the intervener is in 
a position to invoke the principle, whether, as to it, the claim asserted 
by the plaintiff in this suit is, by the decree rendered by the District 
Court of Maryland, res judicata, inquiry must be made whether tlie 
subject-matter of the litigation in the two cases is the same. Upon 
the hearing of the motion to dismiss, no déniai that such was the fact 
was made ; no answer was filed by the plaintiff to the affidavits filed 
by the V. D. Anderson Company. An inspection of the decree render- 
ed by Judge Rose, and the opinion filed by him in the first case, dis- 
closes that the suit in the District Court of Maryland was brought by 
the présent plaintiff against the Baltimore Pearl Hominy Company, 
alleging an infringement of patent No. 816,446. The decree confines 
the claims which were passed upon in said patent to 13, 14, and 15, 
which are clearly described. The decree déclares that — ■ 

"The essence of claiuis 13, 14, and lô of the patent in suit alleged to be in- 
fringed, if found In the Anderson presses or expellers of défendant, is likewise 
shown and described In United States patent to Birkholz, No. 583,021, in a 
continuons screw press for extracting moisture and having the perforated 
cylinder. It is also shown and (lescrit)ed in TJnited States patent to Fate & 
Freese, No. 293,000, wliicli disc-loses baffles, blades, or Ivnives arranged in a 
longitudinal séries. Though the Fate & Freese machine handles clay, while 
the machine of plaintiff and défendant handles grains, fruits, or other sub- 
stances from which the llquid contents are to be expressed, the analogy, so 
far as concems the mode of opération, the dlfflculty encountered, and the 
means for obviating the difflculty, to which matters claims 13, 14, and 15 are 
directed, seems complète. The proofs also sustain the défense of prlor manu- 
facture, sale, and use of the sub.iect-matters of claims 13, 14, and 15 occurrlng 
in the United States more than two years prier to the application for the 
Fiddyment and McNally patent. No. 816,446, in suit." 

Upon thèse findings, claims 13, 14, and 15 of patent 816,446, issued 
to John C. Fiddyment and John C. McNally, and bearing date March 
27, 1906, are, and each of them is, invalid and void. The bill of com- 
plaint was dismissed. This decree was entered June 7, 1917. No ap- 
peal was taken by plaintiff. This decree, read in the light of Judge 
Rose's opinion, leaves no doubt in regard to the issues presented and 
decided and the conclusion reached in that case. The conclusive effect 
of this decree, as between the parties to the record, and the rights 
acquired by the défendants, as against the claims asserted and relied 
upon bv plaintiffs, are clearly stated in Kessler v. Eldred, 206 U. S. 
285, 27'Sup. Ct. 611, 51 L. Ed. 1065. Mr. Justice Moody, writing for 
the court in that case, said : 

"This .ludgment, whether it proceeds upon good reasons or upon bad reasons, 
■«'hether it was right or wrong, settled finally and everywhere, and so far as 
Eldred, by virtue of his ownership of the Chambers patent, was concerned, 
that Kes.sler had the right to manufacture, use, and sell the electric cigar 
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lijrbter Ijefore the court. Tlio court haviiig lieforo it, thfi respective rights and 
dutios on the inutter in question of tlie parties to tlie litigation, conclusively 
<l<'ci-ei(l tlie right of Kossler to manufacture and sell liis manufactures free 
from ail interférence from Eldred by virtue of tlie Chambors patent, and the 
corresiionding duty of EIdred to recognize and yield to that right everywherp. 

* * * If rights between litigants are onre established hy the final judg- 
rnent of a court of compétent jurisdiction, tliose riglits nuist be rocognized in 
every way, and wlierever the judgnient is entitled to respect, by tbose wlio are 
bound by it." 

See Gaines v. Rock Spring Distilling Co. (C. C.) 179 Fed. 544. 

Eldrecl was enjoined from prosecuting a second action on the patent. 

The distinction between that case and the Rubber Tire Wheel Co. v. 
Goodyear Tire & Rubber Co., 232 U. S. 413, 34 Sup. Ct. 403, 58 L. Ed. 
663, is clearly pointed out in the opinion of Mr. Justice Hughes. The 
principle announced in the Kessler Case is thus stated by the learned 
Justice: 

"TJndcr the doctrine of Kessler v. EIdred, the respondent, by reason of the 
final adjudication in his favor, was entitled to make and seli the (iraut striic- 
ture, and to hâve those \vho bought that structura frjni it lunnolested in tak- 
Ing tille and in enjoying the riglits of owncrsliip." 

The principle was applied in Hubbell v. U. S., 171 U. S. 203, 18 Sup. 
Ct. 828, 43 L. Ed. 136. 

The more serious question is the extent to which, in this case, the 
intervener, the V. D. Anderson Company, may invoke the decree in 
the first case as the foundation of its motion to dismiss this bill. The 
facts relevant to this inquiry, as they appear upon the record herein, 
are that in the suit in the District Court of Maryland, brought by the 
présent plaintiiï against the Baltimore Pearl Hominy Company, the 
V. D. Anderson Company — 

"assunied the conduct and défense of said suit and flled its answer therein, 
though not formally inrerverdng and being made a défendant eo nomine; 

♦ * * that proofs were taken on beiialf of tlie Y. D. Anderson Company, or 
of the nominal défendant, the Baltimore Pearl Hominy Company." 

In Robbins v. City of Chicago, 4 Wall. 657, 18 L. Ed. 427, it ap- 
peared that one Woodbury, in an action against the city, recovered 
judgment for an injury sustained by a hole in the sidewalk of a public 
Street, caused by the négligent failure of Robbins, the owner of the 
abutting property, to cover the hole made by him while making im- 
provement to his lot. In an action by the city to recover over against 
Robbins, the question arose as to the extent to which the judgment in 
the first action against the city was binding upon Robbins. Clifford, J., 
said : 

"Conclusive eflfect of judgiuents respecting the saine cause of action and 
between the same parties rests upon the just and expédient axiom that it iw 
for the interest of the community that a limit should bo opposed ro the con- 
tinuance of litigation, and that tlie same cause of action should not be brought 
twice to a linal détermination. Parties in tliat connection include ail who are 
directly interested in the sub.1oct-mattor, and who had a right to make dé- 
fense, control the proceedings, examine and cross-examine witncsses, and 
appeal from the .iudgment. Persons not having those rights substantially are 
regarded as stranger.s to the cause, but ail who are directly interested iii the 
suit and hâve kiiowledge of its penùeney, and \\ho refuse or neglect to appeai- 
and avail theiii'selves of those rights, are equaliy concluded by the proceedings." 
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The principle is stated in Souffrent v. La Compagnie Des Sucreries, 
217 U. S. 475, 487, 30 Sup. Ct. 608, 612 (54 L. Ed. 846): 

"One Viho proseoutes or défends a suit in the name of another to estab- 
lish and protect his own right, or who assists Ir. iLe prosecution or défense of 
as action in aid of some interest of his own, and who does this openly to the 
Ivnowledge of the opposing party, is as much bound by the judgment and as 
fully entitled to avail himself of it as an estoppel against an adverse party, as 
he wonld be if ho had been a party to the record." Theller v. Ilershey (C. C.) 
89 Fed. 575 ; Gooduo v. Hotchkiss (D. C.) 237 Fed. 086, 699. 

In Hart Steel Co. v. Railroad Supply Co., 244 U. S. 294, 299, 37 
Sup. Ct. 506, 508 (61 h. Ed. 1148), Mr. Justice Clarke said: 

"The doctrine of res judicata is not a mère matter of praetice or procédure 
inlierited froni a more teclinical time than ours. It is a rule of fundamental 
and substantial justice, 'of public policy and of private peace,' whlcli should be 
cordially regarded and enforced by the courts to the ond that riglits once 
established by the final judgment of a court of compétent jurisdlction shnll 
be recognized by those who yre bound by it in every way, wherever the judg- 
ment is entitled to respect" — citing Ivessler v. Eldred, supra; Goodno v. 
Hotchkiss, supra. 

In Searclilight Horn Co. v. Am. Graphoplione Co. (D. C.) 240 Fed. ' 
745, 747, it is said : 

"Clearly this court has no power to take any action which will take from 
the final decree to be entered in the Calii'ornia case tlie force and effect to 
which it is clearly entitled. Although the American Graphophone Company 
was not a party of record to the Oalifornia litigation, Its conduct in taking 
part in and managing the litigation makes it bound by any judgment thereln 
as fully and to the same extent as though it were a party to Uie record." 

The principle invoked by the V. D. Anderson Company is hère clear- 
ly stated and applied conversely. It thus appearing that in an action 
in which the présent plaintiff and the intervener, V. D. Anderson Com- 
pany, were parties and privies, it was, upon a full hearing, arguments, 
and considération, adjudged that the claims upon wliich the présent 
suit is based are invalid, it would violate the basic principle upon 
which the doctrine of res judicata is founded to permit plaintiff by suc- 
cessive actions upon the same claims of the patent to vex and harass 
the customers of the V. D. Anderson Company. As held by numerous 
cases : 

"An estoppel by judgment obtains as well in favor of those who are In privi- 
ty as for and against those actual parties to the litigation In which the judg 
ment was i-endered." Gaines v. Kock Spring Distilling Company, supra. 

The motion to dismiss is allowed. A decree may be drawn accord- 
ingly. 
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TEOÏ WAGON WORKS CO. v. OHIO TRAILBB CO. 

(District Court, N. D. Ohio, E. D. March 12, 1920.) 

No. 492. 

1. Patents '©^'SG — Commercial success of design differing from patented con- 
struction due to growtli of industry does not aid patent. 

The commercial success of cornplainaut's motor truck trailers does not 
aid the validity and scope of its patent, where most of tlie trucks sold 
differed from the construction shown by the patent, and the success was 
larsoly due to the gênerai growth of the industry. 
3. Patents €=537(3) — Adaptation of automobile steering apparatus to truck 
trailer does not disclose invention. 

Tlie motor truck trailer art is so closely analogous to the automobile 
art that the adaptation of the steering apparatus developed in the latter 
art to the steering of truck trailers is not invention. 

3. Patents <S^^'i'i^ — ^Patent for steering apparatus of trucii trailer held not 

infringed. 

The Eccard and Smith patent. No. 1,117 ,9i4, claims 1, 2, and 11, for 
steering apparatus for truck trailers, when limited to the partlcular con- 
struction shown, as they must be to avoid invalidlty, hcld not infringed. 

4. Trade-marks and trade-names <S=>70(1) — Similarity of appcarance of arti- 

cles sold as defendant's own product does not show unfair compétition. 

Where défendant, both in its advertising and in the marking of its 
track trailers, claimed them as its own product, similarity in appearance 
to plamtiff's trailer, though due to eopy, is not unfair compétition. 

In Equity. Suit to restrain infringement of patent by the Troy 
Wagon Works Company against the Ohio Trailer Company. Bill dis- 
missed. 

Toulmin & Toulmin, of Dayton, Ohio, for plaintiflf. 

G. E. Dunstan, of Cleveland, Ohio, and Miller, Chindall & Parker, 
of Chicago, 111. (Lincoln B. Smith, of Chicago, 111., of counsel), for 
défendant. 

WESTENHAVER, District Judge. Plaintiff's bill charges infringe- 
ment by défendant of United States letters patent No. 1,117,944, issued 
November 17, 1914, to John F. Eccard ancl Jacob Smith, and by them 
assigned to the plaintiff. Claims 1, 2, and 11 only are in issue. The bill 
also contains certain additional charges in the nature of unfair compé- 
tition in aggravation of the infringement. The défenses are: (a) 
That thèse three claims are invalid for lack of novelty and lack of 
invention ; and (b) that, if valid, they must be limited to the spécifie 
construction as described in the patent, and (c) that, thus construed, de- 
fendant's construction does not infringe. 

Plaintiff's invention, the patent states, relates to improvements in 
réversible trucks, more particularly trucks or wagons designed to be 
drawn by motor vehicles, and in which springs are employed between 
the bed and the axle. The particular invention bas to do with the 
means of compensation for the various movements incident to the 
mounting of the truck bed upon résilient springs. Trailer trucks, 
with a drawbar serving the purpose both of a draft bar and a steering 
lever, is an old article of commerce, However, with the growth and 

©=oFor other cases see same topio & KBY-NUMBER in ail Key-Numbered Digests & Indexes 
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development of the self-propelled motor truck, a new form of con- 
struction in trailer triicks has been developed. In this new form, de- 
signed to travel at a high rate of speed, it has become désirable, if not 
necessary, to mount the bed carrying the load upon tlie springs resting 
upon the châssis or axle, and to attach the draft bar to the bed, instead 
of to the axle. In this type the constructions well known and long 
used in standard automobile construction hâve been adopted ; particu- 
larly springs interposed between the bed and axle, and su])ported in any 
standard way, the common form of automobile axle consisting of a 
rigid center bar forked at each end, stud axles pivoted in thèse forked 
ends and designed to steer or turn independently, short steering arms 
attached to the stud axles and projecting therefrom, usually at an in- 
clined angle, and a transverse member, called in technical language a 
drag link, Connecting the two ends of the projecting steering arms. In 
automobile construction the steering lever is connected in some man- 
ner with the transverse drag link, and the steering is accomplished by 
turning the steering lever, which turns the wheels in the desired di- 
rection. In trailer truck construction the drawbar performs the same 
function as the steering wheel and lever of an automobile. 
Plaintiiï's patent (page 2, lines 5-11) says : 

"This draft bar is common In veliicles of this character, but the manner 
of Connecting the frame with the steering member ô and with the main frame 
and draft aiipliances, as the case may be, are tlie novel features of thèse im- 
provements." 

The inventor's problem, it is said, consisted in so constructing and 
Connecting the drawbar that the steering member is to compensate 
certain movements. It is said there is — 

"considérable relative movement between the l)ed of the truck and the ends 
of the axle and guide connections by reason of the neeessity of taking care of 
the vertical, longitudinal, swiuging, and toi'sicmal movements of the draft bar 
in relation to its connection to the wheels." 

The rise and fall of the bed upon the springs produces a vertical 
movement, the unequal rising or falling of the wheels produces a tor- 
sional movement, and the lengthening or shortening of the springs 
produces a longitudinal movement. Of thèse several movements the 
one of greatest importance, and perhaps the only one presenting a real 
difficulty, is the vertical movement. The swinging movement means 
nothing except the movement from side to side of the draft bar. 

The problem of providing means of compensation for thèse move- 
m.ents, particularly the vertical movement, was fully considered by au- 
tomobile engineers, and was solved by them as will be presently stated. 
Eccard and Smitli, by their invention, attempted the solution in the 
manner now to be described. The steering member or drag link is bi- 
furcated at its central portion, preferably by inter])osing in the central 
portion a rectangular frame or yoke. The ends of this transverse steer- 
ing member are pivotally connected with the steering arms of the 
stud axle. The rectangular yoke is swivelly connected with the bifur- 
cated portion of the transverse member, and through this rectangular 
yoke projects the draft bar. The draft bar is formed of an I-beam 
or other shape, and its sides at that point where it passes through 
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the rectangular yoke are provided with hardened rounded plates, fitted 
snugly between certain other hardened plates on the inside of the 
rectangular yoke. A substantial space is left in this yoke to permit 
the free np and down movement therein of the draft bar, as the body 
frame to which the draft bar is pivoted rises and falls. This is de- 
signed to take care of the vertical movement. As torsional movement 
takes place in the draft bar, due to the possible alternate action of 
opposite springs or other catises, the rounded plates or shoes on 
each side of the draft bar will rock upon the hardened plates in the 
rectangular yoke. This, it is said, takes care of the torsional move- 
ment. It will also be seen that the connection between the frame- 
supported draft bar and the transverse steering member or drag link 
is such that the draft bar and Connecting member may also bave a 
swinging movement and thus steer the trader truck. Such, in brief, is 
the spécifie construction illustrated and described in the patent draw- 
ings and spécifications. 

Defendant's construction differs from this in certain respects ; but 
thèse différences, plaintiff contends, are only mechanical équivalents 
and do not avoid infringement. Défendant does not use the bifur- 
cated transverse member or drag link, nor a rectangular yoke pivoted 
therem, nor a drawbar with hardened rounded plates on each side 
thereof passing through this rectangular yoke, nor a space provided 
therein to permit an up and down movement of the drawbar in this 
yoke. Defendant's construction is what is known as the double drag 
link type. Instead of a single transverse steering member Connecting 
the steering arms of the stud axle, there are two transverse steering 
members or drag links, each independently connected with the drawbar 
and with the steering arms. The means of compensation provided for 
vertical, torsional, and longitudinal movements are bail and socket 
joints at ail connections of the drag links, either with the drawbar or 
the steering arms. Plaintiff contends that thèse are loose connections 
within the meaning of claims 1, 2, and 11. 

The solution of this problem requires a brief examination of the 
prior art. In standard automobile construction the body is mount- 
ed upon résilient springs of like character and with similar means of 
supporting them on the châssis or axle. Stud axles pivoted to a 
forked rigid center axle, steering arms connected to the stud axles, 
and both single and double drag link connections are old and well 
known in the automobile art. As already stated, the problem of com- 
pensating for vertical, torsional, and longitudinal movement, particu- 
larly vertical movement, was early presented to and solved by automo- 
bile engineers. Obviously a steering wheel and column mounted upon 
a spring-supported frame, and a connection therefrom with a trans- 
verse steering member or drag link, would be broken by the several 
movements resulting from spring action, unless means of compensation 
were provided in some way. In |ames E. Homan's treatise entitled 
"Self-propelled Vehicles" (5th Ed., 1909) p. 60, it is said: 

"Bail joints between the diafr link and rlie arms at either end enable it to 
compensate the up aud down motion of the springs." 
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It is obvions that this form of connection would equally compensate 
such torsional and longitudinal movement as was présent due to the 
same causes. Again at page 68 he says: 

"Some automobiles include sprlng compensating devlces for the steering 
gear, although wlth modem fonns of hand -vvheel a link swung between bail 
joints is amply sufflcient." 

The link referred to, as other passages show, is either a single or dou- 
ble drag link, or may be an additional floating link, interposed between 
the steering column and the transverse drag link. Various patents also 
disclose this method of compensation. See United States letters patent 
No. 801,521, issued October 10, 1905, to J. O. Haas, third page, lines 
16 to 48; No. 845,106, issued February 26, 1907, to H. B. Maxim, 
Figs. 2 and 3, lines 7 to 33, page 3 ; No. 810,673, issued January 23, 
1W6, to F. B. Rae, page 1, lines 23 to 41,^92 to 100; No. 723,975, 
issued March 31, 1903, to A. A. Bail, Jr. The Haas patent is an ex- 
ample in which the construction consists of a single drag link, and the 
other three are examples in which the construction consists of a 
double drag link, ail using the bail and socket joint connection for 
compensation. In the double drag link type the steering lever is con- 
nected in the center, as is the drawbar of both trailers now under con- 
sidération. 

Defendant's construction is obviously more or less of an adapta- 
tion of this standard form of automobile construction. The only prob- 
lem presented in adopting thèse forms to a trailer truck consists, it 
seems to me, is the différent method of steering control. In the stand- 
ard automobile the power is applied to the rear wheels, and the front 
wheels are used only for steering. In the trailer truck, the power is 
furnished by the self-propeiled lead truck. In the standard automobile 
a driver at the wheel controls the steering and aids in keeping the 
front or steering wheels headed at ail times in the right direction. 
Originally the driver, unaided by mechanical devices, was relied on 
to guard against what in technical language is called reversibility ; 
Ihat is, interférence by obstacles acting on the road wheels. But later 
various mechanical devices, particularly a screw and sliding nut device, 
or a worm with teeth sector, or a combination of the two, were de- 
vised to render steering irréversible. In steering a truck with a draw- 
bar, the steering mechanism must work without any assistance from 
the driver; but otherwise the problems, it seems to me, are identical, 
and that no invention is involved in transferring a means of compensa- 
tion from the self-propelled automobile to the motor-drawn truck. 

Plaintiff's construction opérâtes on the principle of a single drag 
link connection between two steering arms. The évidence shows that 
a single drag link construction in a trailer truck bas one marked dis- 
advantage. Any movement imparted to this drag link moves both 
steering wheels in the same direction at the same time. This is per- 
haps the most désirable resuit to be obtained in self-propelled vehicles 
controlled by a driver, with the added mechanism to prevent revers- 
ibility and to absorb shock or vibration. In a trailer, however, it causes 
the trailer to follow the lead truck in a slightly serpentine or sinuous 
movement; in other words, it does not track perfectly with the lead 
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truck. The double drag link type of construction, however, such as 
défendant uses, opérâtes in just the reverse way. Each wheel being 
independently mounted, and each drag link being separately connected 
with the drawbar and the steering arm, any motion imparted to the 
drawbar will cause the wheels to move in opposite directions; that is 
to say, any shortening or lengthening of the drag links, due to the 
rising or falling of the drawbar with the body frame, causes the steer- 
ing arms to turn in opposite directions at the same time, instead of in 
the same direction. The resuit of this method of construction is to 
overcome the tendency of the trailer to travel in a serpentine path and 
to aid in holding the steering wheels on a straight line. The tendency 
to serpentine movement is perhaps not entirely overcome, but is sufifî- 
ciently so for practical commercial purposes. This method of con- 
struction, however, bas the disadvantage of dragging the wheels, and 
thus perhaps shortening the life of tires by the enhanced wear and 
tear. 

[1] Plaintiff manufactured and sold only 125 trailer trucks con- 
forming to the spécifie construction illustrated and described in its 
patent. The dates between which they were made and sold are not 
clearly shown, but it seems to bave covered a period of several years. 
Plaintiff discovered, shortly after beginning to make them, that the 
spécifie construction of the patent was not as efficient or satisfactory 
as it could be made. It departed therefrom immediately, and bas since 
made and sold trucks having either a single or double drag link, with 
bail and socket connections as the compensating means. Plaintiff's 
large sales and the commercial success of its trailer, on which is 
based the usual arguments, are of thèse later types. Furthermore, 
thèse sales are due to the growth of industry and trade conditions, and 
in no wise to the spécifie contribution, if any, to the trailer truck art of 
Eccard and Smith's alleged invention. In other words, the validity 
of plaintiff's patent and the scope of its claims, are in no wise aided 
by such commercial success as it is shown plaintiff's truck bas had. 

[2] Claims 1, 2, and 11 now in issue are the broad claims of the 
patent. The spécifie construction illustrated and described in the 
drawings and spécifications is covered by other claims, particularly 
claims 6 and 7. Plaintiff' contends, however, that the éléments, "trans- 
verse steering member" Connecting with said wheels and "a loose 
connection between said draft bar and said transverse member," called 
for in each of the three claims in issue, are broad enough to include 
defendant's double drag link and bail and socket joint type of con- 
struction. Thèse claims and this language must be construed both in 
the light of the drawings and spécifications and in the light of the 
prior automobile art. It does not seeni probable that, by the expres- 
sions "transverse steering member" or "loose connection," the inventor 
had in mind the familiar single or double drag link and bail and socket 
joint type of construction. Thèse were familiar and well-known com- 
pensating devices, old in the automobile art and fully disclosed in 
prior patents. He must hâve had in mind something else. If be 
intended to include thèse in his claims, then he bas appropriated a 
part of the old automobile art, and in my opinion the automobile and 
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trailer truck art are not merely analogous, but are precisely the same, 
and invention cannot be based upon an appropriation of standard de- 
vices and means of compensation well ]<nown and long used in tlie 
automobile art. The bail and socket joint, as a conipensating means, 
performs the same function in the same vvay in the trailer truck as it 
does in the automobile. 

[3] The resuit would be, if plaintiff's contention is sustained, that 
claims 1, 2, and 11 should be held invalid. Giving thèse claims such 
a broad construction would include therein a prior art not subject 
to appropriation. My view is that thèse claims must be limited to the 
spécifie construction described and illustrated in the drawings and 
spécifications. The transverse member and the loose connection re- 
ferred to in the claims must be held to be a transverse member and 
a loose connection of the spécifie type therein shown. 

Whether claims 1, 2, and 11, as thus understood and construed, are 
valid or not, it becomes unnecessary to inquire. Defendant's construc- 
tion clearly does not infringe. The différences between the two bave 
already been sufficiently stated. It is sufficient to say that défend- 
ant uses différent means, operating in a différent manner, and pro- 
ducing in part a différent resuit. 

[4]_ Plaintiff, in its bill, sets up certain matters of alleged unfair 
compétition in aggravation of the infringement. No infringement 
being shown, there is nothing to aggravate However, treating thèse 
allégations and ail that is brought forward in support as a charge of 
unfair compétition or trade practice, I am of the opinion that the 
charge is not sustained. It is not shown that défendant has attempted 
to sell or palm off upon the public its traders as the product of 
the plaintiff, or that any confusion has resulted among the purchasing 
public. Défendant has, both in its advertising and in the marking of 
its traders, persistently and vociferously claimed and represented the 
product to be its own, and has not in any manner failed to mark ade- 
quately its own trailer, so as to distinguish it clearly to ail intending 
purchasers. Such similarities as in appearance exists, even if found 
to be due to copying, furnish no ground for légal relief. In this as- 
pect, Rathbone-Sard & Co. v. Champion Steel Range Co. (6 C. C. A.) 
189 Fed. 26, 110 C. C. A. 596, 37 L. R. A. (N. S.) 258, is a controlling 
authority. 

Plaintiff's bill will be dismissed, at its cost. 
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ROSENBLUTH v. HUDSON MOTOR CAR CO. et al. 

(District Court, E. D. renriHylvunia. Marcli 30, 1920.) 

No. 3997. 

1. Principal and agent ©=323(1)— Agency not established by liearsay déclarations. 

Apeiicy eaniiot Ix; estnblislied l)y proof of liearsay déclarations as to 
aseiiey made by an a.ffent. 

2. Patents <@=7288— Foreign corporation lield not wlthin district, so as to be sub- 

ject to suit. 

In a patent infrini;ement snit, beprnn in tlie Eastern district of Pennsyl- 
vania against a Miolii};an corporation, tmder tliat provision of tbe ,Tu- 
dicial Code declarini; Ihat if suit is broiitrht in a district of wliicli défend- 
ant is not an inbaliitant, but in which défendant lias a rejrular and estal)- 
lished place of liusiiiess, service of process ou défendant may be made by 
service on liis aseut, proof fhat tlie alle^ed agent nicrely purcliased from 
tho Micliigan corporation motor cars for resale uuder a conti'iict ex- 
pressly provldlng that tlie relation sliould be tbat of buyer and seller, and 
that tbe bu.yer sliould not lie authori/.ed to accopt service for tlie seller, 
nécessitâtes setting aside of service on tbe Micbi^an corporation. 

In Equity. Suit by Edwin M. Rosenbltith against the Htidson 
Motor Car Company and others. On motion to set aside service as 
to the Hudson Motor Car Company. Motion granted. 

Arthur E. Paige, of Philadelphia, Fa., for plaintiff. 
Monroe Buckley, of Philadelphia, Pa., and MacEeod, Calver, Cope- 
land & Dike, of Boston, Mass., for défendants. 

THOMPSON, District Judge. This is a suit for infringement of a 
patent. Section 48 of the Judicial Code (Comp. St. § 1030) provides 
that suit may be brought in any district in which the défendant ^hall 
hâve committed acts of infringement and hâve a regular and estab- 
lished place of business. The hill states that the Hudson Motor Car 
Company is a corporation of the state of Michigan, doing business at 
128 North Broad street, Philadelphia. 

The Code f urther provides : 

"If such suit is brought in a district of which the défendant is not an In- 
habitant, but in which said défendant bas a regular aud established place of 
business, service of process, suininons, or subpœiia upon the défendant may be 
made by service upon the agent or agents engaged in conductiiig such business 
in the district in which suit is brought." 

The marshal returned that he served the défendant through service 
upon "John C. Schwartz, their agent in charge of their business for 
this district." It appears from the affidavit of John C. Schwartz : 

That he is président of the Gomery-Schwartz Motor Car Company 
of Philadelphia. That at the time the attempt was made to make serv- 
ice on the Hudson Motor Car Company he was not, neither was the 
Gomery-Schwartz Motor Car Company, an agent of the Hudson 
Motor Car Company. That neither he nor the Gomery-Schwartz 
Motor Car Company bas ever been agent of the Hudson Motor Car 
Company. That the Gomery-Schwartz Motor Car Company buys 

or otber cases see same topic & KBY-NUMBBR la ail Key-Numbered Digests & Indexes 
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Hudson motor cars, and spare parts theref or, from the Hudson Motor 
Car Company under a contract which contains a clause as follows : 

"16. The distributor admits that nelther he nor any of his agents, or em- 
ployés, or dealers, shall in any way be autliorized or empowered to conduct 
business in the naine of or for the aceount of the nuiimfacturer, or on its be- 
half, or in its name to enter into, contract with, or bill goods to a third person, 
or in its name to make any promises or représentations in respect to goods, or 
any other matters, and the manufacturer shall not be bound by the acts or con- 
duct of the distributor, nor is the distributor, or any of his employës, agents, 
or dealers, authorlzed or empowered as agent or attorney for the manufacturer 
for the purpose of service in any suit brought against the manufacturer for any 
person, tirm, or corporation." 

That the only relation existing, or which has existed, between the 
companies is that of buyer and seller. That the déponent has never 
had any relation or connection with the Hudson Motor Car Company, 
except as an officer of the Gomery-Schwartz Motor Car Company. 

It appears from the afïidavit of Roscoe B. Jackson that he is treas- 
urer, vice président, and gênerai manager of the Hudson Motor Car 
Company ; that the Hudson Motor Car Company has no place of busi- 
ness or any agent for any purpose whatsoever within the district, and 
has never had any ; that Schwartz is not the agent of the Hudson 
Motor Car Company, and is not authorized by the company to act on 
its behalf for any purpose whatsoever, and was not at the time the 
alleged service was made ; that neither is the Gomery-Schwartz Motor 
Car Company an agent of the Hudson Motor Car Company, nor was 
it on the date of the alleged service ; that the Hudson Motor Car 
Company sells its cars and parts to the other company, but has no 
other relations with the company, and never has had; that their re- 
lations hâve always been solely that of buyer and seller. The afifîdavit 
further sets up the same clause in the contract set up in the Schwartz 
affidavit. 

[1,2] There has been no attempt on the part of the plaintiff to 
contradict the facts set out in the affidavits filed by défendants, except 
through the affidavits of Abraham Johnson and Walter H. Kille, which 
merely state a conversation Kille had with one John J. Beatty at 128 
North Broad street, Philadelphia, the alleged place of business of the 
défendants, in which Beatty was asked by Kille, "Are you the agent 
for the Hudson Motor Car Company?" and he replied, "Oh, yes; yes." 

This is merely the hearsay testimony of one representing himself to 
be an agent, and is insufficient in that respect, and also in that it 
does not set out sufficient facts to make the Hudson Motor Car Com- 
pany subject to service in this district. The facts set out in the 
affidavits are sufficient to render the service invalid. Mechanical Ap- 
pliance Co. v. Castleman, 215 U. S. 437, 30 Sup. Ct. 125, 54 L. Ed. 
272; Jackson v. Delaware River Amusement Co. (C. C.) 131 Fed. 
134; International Wireless Co. v. Fessenden (C. C.) 131 Fed. 491; 
Scott V. Stockholders' Oil Co. (C. C.) 120 Fed. 698. 

The motion to set aside service of process is granted. 
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OLD COLONY TRUST CO. v. ATLANTA, B. & A. R. CO. et aL (HOWARD, 

Intervener.) 

(District Court, N. D. Georgia. March 24, 1920.) 
No. 1299. 

f. Pleading €=^34(4) — Uncertain pleadings construed against pleader. 

It is the settled rule In Georgla that, where there is unccrtainty as to 
wliat cause of action is intended to be set fortli by tlie pleader, the plead- 
ings shall be takeri most strongly against liim to admit of the défenses 
sought to be interposed by défendant. 

2. Carriers <®=»53 — To constitute contract bill of lading must be aceepted by 

shipper. 

Under the law of Georgia a bill of lading for an intrastate shipracnt Is 
not effective as a wrltten contract, in the absence of signature of the 
shipper or express allégation of his assent thereto. 

3. Limitation of actions <@=324(2)— Action on bill of lading barred in four years. 

Under the statute of limitations of Georgia (Clv. Code 1910, §§ 4359, 
4.361, 4.362, 4368), an action for damages for breach of the contract made 
by a bill of lading is barred In four years. 

In Equity. Suit by the Old Colony Trust Company against the 
Atlanta, Birmingham & Atlantic Railroad Company and others. On 
intervention of George P. Howard. Pétition of intervention dismissed. 

Westmoreland, Anderson & Smith, of Atlanta, Ga., for intervener. 
Brandon & Hynds, of Atlanta, Ga., for défendant Atlanta, B. & 
A. R. Co. 

SIBIyEY, District Judge. The spécial master in the case has rec- 
ommended the dismissal of the intervention as being barred by the 
statute of limitation. The intervention was filed more than four years 
and less than six years after the accrual of the alleged cause of ac- 
tion. The allégations contained in the intervention would support 
either a cause of action in tort for the conversion of property mis- 
delivered as therein set out or a breach of the contract for the car- 
nage and delivery of the property. The intervention déclares that 
suit on the "within stated cause of action" was pending in the Su- 
prême Court of Georgia. That cause was disposed of by Uie Suprême 
Court in a décision declaring that the original cause was one in tort 
for the conversion, but that an attenipted amendment sought to ren- 
der it one in contract. Lamb v. Ploward, 145 Ga. 847, 90 S. E. 63. 

[1] The intervention, embracing the allégations both of that orig- 
inal suit and the amendment, can be said in strictness to set forth 
both causes of action, with a conséquent fault of duplicity. The set- 
tled rule in Georgia, where there is uncertainty as to what cause of 
action is intended to be set forth by the pleader, is that the pleadings 
shall he taken most strongly against him and to admit of the dé- 
fenses sought to be interposed bv the défendant. Evans v. Collier, 
79 Ga. 315, 4 S. E. 264; Plolbr'ook v. Town of Norcross, 121 Ga. 
319, 48 S. E. 922; Baggelt v. Edwards, 126 Ga. 463, 55 S. E. 250. 
To regard the intervention as one setting up a conversion would admit 
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of a défense of limitation; four years being the utmost time in wbich 
a right of action for tort js allowed under the Georgia statutes. 

[2] The intervention is subject to yet another uncertainty, for, if 
it be treated as sounding in contract, while it avers that certain ex- 
hibited bills of lading vi^ere received by the intervener, there is no al- 
légation that they were accepted by him and assented to as contracta 
of carriage. Thèse contracts are for intrastate carriage, and are 
governed by the laws of Georgia, and, containing many limitations 
upon the liability of the carrier, are not effective as contracts by the 
mère delivery and receipt of them, and, in the absence of signature by 
the shipper or express allégation of assent to them by him, do not 
constitute simple contracts in writing (Central of Ga. Ry. Co. v. City 
Mills Co., 128 Ga. 841, 58 S. E. 197, and cases cited), though, had 
there heen signature or assent, they would be such (McElveen v. 
Southern Railway Co., 109 Ga. 249, 34 S. E. 281, 11 Am. St. Rep. 
371; Inman & Co. v. S. A. L. Ry. Co. [C. C] 159 Fed. 960). Un- 
der Georgia law, unless there be a contract in writing upon which the 
suit founds, the utmost limit is again four years. 

[3] But, even if the bills of lading be taken as valid written con- 
tracts upon which the intervention counts, it would seem, while the 
conclusion is not free from doubt, that the proper limitation of a 
suit for damages for their breach would be four years. By Act 
March 6, 1856 (Acts 1855-56, p. 234), the following provisions for 
limiting actions were fixed : 

Section 9: "Ail suits for the recovery of promissory notes of other ac- 
knowledgments of indebtedness, under the hand of the party .shall be brought 
within six years after suoli promissory notes or acknowledgments of indebted- 
neî5s become due, and not after." 

Section 10: "Ail sults for recovery of open accounts or damages for the 
breach of any contract not under the hand or under the hand and seal of the 
party soiight to be charged, shall be brought within four years next, after 
the right of action accrues and not after." 

Section 11: "AU suits upon bonds or other Instruments, under seal, shall 
be brought within twenty years after the right of action accrues, and not 
after, but no instrument shall be considered sealed unless so recited in the 
body of the instrument." 

A later section provided a limitation of four years for ail actions 
not otherwïse provided for. This act was codified in 1863, and sec- 
tions based upon it are to be found in the piesent Civil Code of 
1910, §§ 4359, 4361, 4362, and 4368. The provisions are quite sim- 
ilar, except that 4361 now reads as follows : 

"Ail actions upon promissory notes, bills of exchange, or ot^xer simple con- 
tt^acts in tcriUng shall De brought within six years after the same become due 
and payable." 

The question is whether the rule of ejusdem generis shall be ap- 
plied, so that this section shall be interpreted to apply to promissory 
notes, bills of exchange and other like simple contracts in writing, 
which would make it practically équivalent to section 9 of the old act, 
or whether it shall be extended to cover ail simple contracts in writ- 
ing, whether similar to notes and bills of exchange or not. The dé- 
cisions of the courts of Georgia afford no satisfactory answer. The 
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cases of Ilill v. Hackett, 80 Ga. 54, 4 S. E. 856, Raleigh & Gaston R. 
Co. V. l'ullman Co., 122 Ga. 700, 50 S. E. 1008, and Atlanta, K. & 
N. Ry. Co, V. McKinney, 124 Ga. 930, 5T S. E. 701, 6 L. R. A. (N. 
S.) 436, 110 Am. St. Rep. 215, seem to glve it the latter broad con- 
struction. The case of Seaboard Air Line Ry. Co. v. Luke, 19 Ga. 
App. 100, 90 S. E. 1041, is consistent with the former construction, 
in that the bill of lading involved was sued upon as a contract to 
pay money, the amount of which was fixed by the law. The Hackett 
Case, supra, may also be so reconciled, if the jury tickets involved 
were, as is likely, for fixed suras of money. 

On the other hand, the case of Southern Express Co. v. Sinclair, 
135 Ga. 155, 68 S. E. 1113, on inspection of the original record, ap- 
pears to be a suit in contract for the failure to carry and deliver goods 
under a bill of lading quite similar to those involved hère, in which 
the unanimous court squarely ruled that four years was the limitation. 
A reason can be seen why bills and notes and like contracts in writing' 
for the payment of money should be allowed a longer time for suit 
than actions arising on other contracts, whether in writing or not, 
where the damages sought are unliquidated. At ail events it would 
seem safest to consider, in the light of the conflicting décisions of 
the Georgia courts, that it is at least doubtful whether the codifier in- 
tended to change the plain and consistent provisions of the prior law, 
and in vievv of this doubt it would be safest to hold that the law re- 
mained unafifected, and that the period of limitation of a suit for un- 
liquidated damages upon a b'il of lading such as those attached to 
the intervention is limited in Georgia to four years. 

Since equity follows the law in ail jurisdictions, the fact that the 
intervention is in a suit in equity would not affect the resuit. An 
order will be granted dismissing the intervention. 



In re SCHILLING et al. 

(District Court, N. D. Ohio, ]■:. D. March 24. 1920.) 

No. 6510. 

Bankruptcy <S=>305— Measure of damages for wrongfui conversion of property of 
estate stated. 

Where couiity coiimilssioiiers, in violation of iin Injunction of the hanl^- 
ruptcy court, seisied and uscd hriclc owiied liy bankru])tK and wliieh had 
been dellvered at tlie place where thpy were to be nsed in rond work, 
the measure of recovery by the trustée hcld to be the market value of 
the brick at the nearest market, plus the cost of dellvery at the i)lace 
where taken and used, and not linilted to tlie amount the trustée could 
hâve realized by tran.'=porting them to the market place. 

In Bankruptcy. In the matter of Chandler Schilling and W. L. 
Loller, trading as the Schilling Construction Company, bankrupts. On 
review of order of référée. Confirmed. 

See, also, 258 Eed. 489. 

^=:>Por other cases see same topic & KEY-NUMBBR in ail Key-Numbered Digests & Indexes 
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Walter S. Ruff, of Canton, Ohio, for county commissloners, 
Paul J. Jones, of Youngstown, Ohio, for trustée. 

WESTENHAVER, District Judge. This matter is the sequel of 
the controversy reviewed and decided by me June 26, 1919. See In re 
Schilling (D. C.) 258 Fed. 489. The trustée in bankruptcy, after my 
décision holding that the title to the 186,000 paving brick in dispute 
was in him, and not in the county commissioners, found that the com- 
missioners had, pending proceedings, seized thèse brick and had used 
them in conipleting the county highway for which the bankrupt con- 
struction Company had acquired them, notwithstanding an injunction 
had been previously awarded and was then in force, enjoining the com- 
missioners and ail other persons from interfering with the possession 
and title of the trustée. No proceedings in contempt hâve been in- 
stituted, but the référée, upon issues properly f ramed, bas ascertained 
the value of the brick, and has made an order requiring the payment 
thereof with interest from June 10, 1919, the agreed date of such con- 
• version. This value, he finds, is $33 per 1000. The pétition for re- 
view of the county commissioners présents the single question as to 
whether this finding is supported by the évidence. 

This évidence is embodied in an agreed statement of facts. It ap- 
pears that the market value of thèse bricks, in the nearest market 
at which they could hâve been bought for this use, was $25 per 1000 
f. o. b. cars, that the cost of transporting them to the site where used 
was $8 per 1000, and that the cost of transporting them from the site 
where found to the nearest railroad station where the market value 
could be realized was $5 per 1000. There is no other évidence of the 
so-called market value at the time and place where converted. On this 
hearing it was admitted in argument that the county commissioners 
bought other brick to be used at the same place and for the same pur- 
pose, paying therefor $25 per 1000 and an additional $8 per 1000 to 
transport them to the place of use, making a total cost per 1000 to the 
county of $33. The petitioner's contention is that the only proper 
légal inference from thèse facts is that the market value at the time 
and place of conversion is shown to be $20 per 1000. The basis of this 
contention is that, inasmuch as no prevailing market price is shown, 
except the $25 per 1000 at the nearest place where such brick could be 
purchased, it would be necessary to spend $5 in order to realize this 
price, and that, inasmuch as the trustée could not bave realized a high- 
er or différent price, except by penalizing the county commissioners, 
this sum must be taken as the correct measure of damages. 

The true measure of damages for property converted is, it is said, 
its market value. This, it may be conceded, is true as a gênerai rule, 
and will be adopted, in the absence of spécial circumstances calling for 
the application of a différent rule. It is further said that market value 
is the price which property will bring when it is oiïered for sale by one 
who desires to sell, but is not compelled so to do, and is bought by one 
who desires to buy, but is not obliged so to do. This, also, is true as a 
gênerai rule. This rule is not, however, without limitations, and is 
not to be applied in ail situations. Thus, if the trespass or conversion 
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is wrongful or intentional, the owner is entitled to the enhanced value 
of the property taken, until it has been so changée! as to alter its title. 

Applying this rule, it has been frequently held that one who wrong- 
fully and intentionally cuts and carries away standing timber, and 
converts it into merchantable lumber, is hable, not for the value of the 
trees on the stump, but for their enhanced value after converted into 
lumber. See 2 Green. on Ev. § 276 ; Baker v. Wheeler, 8 Wend. (N. 
Y.) 505, 24 Am. Dec. 66; Woodenware Co. v. United States, 106 U. S. 
432, 1 Sup. Ct. 398, 27 L. Ed. 230; Fine River Logging Co. v. United 
States, 186 U. S. 279, 22 Sup. Ct. 920, 46 L. Ed. 1164. In some cases, 
when the wrongful conversion consists in converting the property into 
money, the price thus received by the wrongdoer is taken as the lowest 
measure of damages. See 2 Green. on Ev. § 649 (note 4) ; 38 Cyc. 
2089. Furthermore, the owner may waive the tort and sue to recover 
that which the wrongdoer has received from property thus converted 
into money. See Ingram v. Rankin, 47 Wis. 406, 2 N. W. 755, 32 Am. 
Rep. 762, 770. This rule is necessary in order to prevent a wrongdoer 
from profîting by his wrong. 

This case should be decided on its spécial facts. A court of bank- 
ruptcy is a court of ecjuity, and, in determining the question involved, 
should apply équitable principles. The county commissioners are un- 
doubtedly wrongdoers. Their seizure and conversion of the property 
was not innocent, but was made with full knowledge, and is therefore 
wrongful, if not wanton and willful. Their seizure and conversion 
was made, not merely with knowledge of the trustee's rights, but in 
violation of an order of this court. They hâve thereby deprived the 
trustée of any opportunity to fix the price by free bargaining. They 
hâve profited by the wrong done to the extent of $33 per 1000. They 
are not in a position to insist that the most favorable rule in ascertain- 
ing damages for conversion of property shall be applied. On the con- 
trary, the rules applicable to a wrongdoer, who has enhanced the value 
of property wrongfully taken and converted, or who has converted 
property wrongfully taken, into money at a higher price than its mar- 
ket value, should be applied in this situation. Particularly is this 
true since the contempt is waived, as, in a contempt proceeding, it 
would be within the sound discrétion of the court to assess that value 
as compensation to the person injured by the violation of an injunction 
order. 

The finding and order, therefore, of the référée, will be affirmed, 
and the cause remanded for further proceedings. An exception may 
be noted. 
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ATWOOD et al. V. RHODE ISLAND HOSPITAL TRUST CO. et al. 

(District Court, D. Rhode Island. Jlarch C, 1920.) 
No. 96. 

1. Wills (§=3490— Extrinsic évidence admissible in aid of interprétation. 

Where a wlU directed tlie exeoutors to convert testator's resldtiary 
estate iiito money and pay it over to a designated trustée "to be held, inan- 
aged, aiid disposed of as a part of the principal of the estate and prop- 
erty held by it in trust for my llfe and the lives of otliers in the sanio 
mauner as though the proceeds of such sales had been deposited by me 
as a part of said trust and property," extrinsic évidence held adnrissible 
to identify the trust, and thus to détermine the meaning of the provision. 

2. Wills <S=>67I— Direction of distribution under previoiisly created trust valid. 

A provision of a wlll, directiug the executors to sell the residuary es- 
tate and pay over the proceeds to a designated trustée, to be divlded and 
distrlbuted "to the saine persons and in the sanie proportions as tliey 
are entitled to the principal of my said trust under the terms of said 
trust," held certain and valid ; it Ijeing shown that prior to exécution 
of the wlll testator had executed a deed to said trustée, creating a trust 
under which he dellvered a large part of his estate, with spécifie direc- 
tions as to its disposition both prior to and after his death. 

3. Wills <S=669— Direction of distribution under previously created trust valid. 

ïhe réservation in a deed creating a trust of the right of revocation 
or modification, during the settlors' life, does not render uncertain or 
invalldate a bequest by a subsequently executed will of his residuary 
estate to the trustée to be added to the principal of the trust estate, where 
the trust was not revoked during testator's life. 

In Equity. Suit by Kate Atwood and others against the Rhode Is- 
land Hospital Trust Company, administrator c. t. a. d. b. n., and oth- 
ers. Decree for défendants. 

Shefheld & Harvey, of Newport, R. I., Warren H. Atwood, of Ayer, 
Mass., Hamilton & Eaton and Lyman K. Clark, ail of Boston, Mass., 
for plaintiffs. 

Tillinghast & Collins, of Providence, R. L, for défendants. 

Edwards & Angell, Comstock & Canning and Greenough, Easton & 
Cross, ail of Providence, R. T., and Barry, Wainwright, Thacher & 
Symmers, of New York City, for certain interveners. 

BROWN, District Judge. This case was before the court on de- 
fendants' motion to dismiss, and plea to jurisdiction, which were re- 
spectively denied and overruled, for reasons stated in the opinion re- 
ported in 255 Fed. 162. 

The Metropolitan Muséum of Art of the City of New York, by 
permission, has intervened as a party défendant since the date of that 
opinion. 

The bill seeks to nullify provisions of the ninth or residuary clause 
of the will of the late Théodore M. Davis, of Newport, R. I. 

The testator, during his lifetime, had transferred to the Rhode Is- 
land Hospital Trust Company, of Providence, R. L, securities of the 
value of more than $2,000,000, in trust, to hold and manage and to 
pay over to him the net income for his own use during his life, and 

<g:=3For other cases see sarae topic & KBY-NUMBBR in ail Key-Numbered Dtgests & Indexes 
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upon his decease to couvert a sufficient amount of said trust estate 
into cash and pay forthwith certain sums to designated beneficiaries. 
The remainder of the trust estate not required for thèse payments 
and for certain specified annuities was to be held in trust for the pay- 
ment of the income to Mrs. Davis and Mrs. Andrews. Upon the 
decease of the survivor of Mrs. Davis and Mrs. Andrews, the trustée 
was directed to divide the principal of the remaining trust estate into 
equal parts, and to pay over said parts, free of ail trusts, to certain 
persons designated by him in the deed of trust. 

As is customary in deetls of this character, establishing a voluntary 
trust, he reserved the right to revoke or modify, during his life, the 
'trusts declared by the deed. During his life he gave additional in- 
structions, in writing, to his trustée, concerning payments to be made 
by the trustée immediately upon his decease. As thèse payments hâve 
been made out of the funds deposited in trust during the testator's life, 
thèse changes do not affect the disposition of any property passing to 
the trustée under the residuary clause of the will. 

It is a fact, therefore, that Mr. Davis, during his Hfetime, had per- 
fected a settlement in trust by the actual deposit of funds, which had 
been accepted in trust by the Trust Company, upon terms fully com- 
municated to it, and fully instructing it as to the disposition of such 
funds, during his lifetime and after his decease. 

None of thèse acts was testamentary in any sensé, nor in any wise 
afFected by the statute of wills; nor were the names or proportional 
shares of any of the beneficiaries under the trust settlement subject 
to modification except by acts done as stated in the final clause of the 
trust deed, "during my life." 

[1] The plaintiffs' attack is directed against the following provi- 
sions : 

"Ninth. I give, devise and beqneath ail the remainder of tlie property, 
real and Personal, of wliieh I die posscssed or over whlcli I liave any power 
of dispo.sition, including any of the foregoing gifts whleli shall fail for any 
reason, but excepting tlie remainder in my real estate in said Newport after 
the decease of aiy said wife and the said Emma IS. Andrews, to my said 
executors, or any dnly appointed administrator of my estate, in trust never- 
theless, to couvert the wliole of said property into cash as soon as rea.^onably 
possible, with power for this purpose to sell the sanie or any part or parts 
thereof at either private or publie sale, and the net proeeeds of snch sale or 
sales to pay over to the said Rhode Island Hospital Trust Company to be 
held, managed and disposed of as a part of the principal of the estate and 
property held by it in trust for my life and the lives of others in the same 
manner as though the proeeeds of .siich sales had been deposited by me as a 
part of said trust estate and property ; and the receipt of said trust Company 
shall be a fuU discharge to my said executors or administrators relieving 
tliem from ail further liahility or accountability in respect thereof." 

It is argued that the provisions of the residuary clause are void for 
indefiniteness on their face, and, being indefinite on their face, extrinsic 
évidence is not admissible to explain them. To support its conten- 
tion that the residuary clause on its face is indefinite, plaintififs make 
the following propositions : That the words "as a part of the princi- 
pal and estate held by it in trust for my life and the lives of others" do 
not refer to a "trust that necessarily had already, prior to the execu- 
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tion of his will or codicil, been created by him," but that what he was 
thinking of "was the trusts, whatever they might be, which should be 
in existence at the time of his death, having been created by him at 
any time prior to his death." 

This concèdes that there is a référence in the will to a trust and a 
principal which is to be in existence before the testator's death. 

It is apparent that the words of the testator do not exclude a trust 
which may hâve been in existence at the date of exécution of the will, 
August 14, 1911, or at the date of the exécution of the codicil, October 
4, 1911, wherein the will was confirmed. 

Whether there was a tnist existing before the decease of the tes- 
tator is a question of fact. What the testator refers to is a matter of 
fact, a completed settlement in trust. 

The contention of the plaintiffs that évidence cannot be received to 
prove the existence of this fact to which the testator refers is clearly 
wrong. They invoke the rules of law that relate to the incorporation 
in wills of other documents not executed or attested in conformity to 
a statute of wills. Thèse are rules of substantive law relating to the 
modes of exécution and formalities required for the valid expression 
of testamentary intention (Wigmore on Evidence, §§ 2400, 2401, 2425), 
and are quite distinct from the rules of évidence which relate to the 
admission of évidence in aid of interprétation and in determining the 
meaning of the words used by the testator in a duly executed will. 
Wigmore on Evidence, §§ 2458, 2459. Section 2459 points out the 
vital distinction between "intention" and "meaning," and "the con- 
trast between the prohibitive rule applicable to the création of an act 
(ante, section 2413), and the présent permissive rule applicable to 
its interprétation." 

This question is discussed in Thayer's Preliminary Treatise on Evi- 
dence, pp. 404-483. On page 422 he uses the expression, "for wills 
and deeds talk about extrinsic things, and thèse hâve to be identified," 
etc., and quotes Holmes, ]., in Doherty v. Hill, 144 Mass. 468, 11 N. 
E. 583: 

"In every case, the words used must be traiislated into things and facts by 
paroi évidence." 

In concluding the discussion, Mr. Thayer says, on page 483 : 

"Whlle, as regards persons und things indicated by the testator, and 'every 
other disputed point respecting which it ean be siiown that a Icnowledgo of 
extrinsic facts can, in any way, be made ancillary to the right interprétation 
of a testator's words,' a court may look at every extrinsic fact wliich is not 
excluded by the gênerai rules of évidence, yet there Is one excluding rule of 
évidence, namely, that not even to save a will from being void for uncertainty 
can 'évidence to prove Intention Itself be received, unlyss in the case of 
equivocation, namely, where a persan or thing is described in terms applicable, 
equally, to more than one. 

"And this, it is believed, is the only rule of évidence included in the entire 
compass of the so-called paroi évidence rule." 

It is clear that évidence as to the trust which Mr. Davis had created 
during his life, whether direct évidence as to the funds deposited by 
him and held in trust during his life, or the documentary évidence 
comprising the Trust Deed and the acceptance of the tex'ms thereof 
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by the trustée, and the modifying instruments, Exhibits D and E, is 
not évidence of any testamentary intention or testamentary act of 
Mr. Davis, nor is it évidence of any intention of Mr. Davis as to the 
disposition of that portion of his estate which he did not, before his 
deatli, settle in trust. It is évidence merely of what he had donc with 
other property. The only testamentary expression of what lie wished 
done with his residuary estate is found in his will. There is no un- 
certainty in the direction that the proceeds of the conversion into cash 
of the residuary estate shall be paid over to the Rhode Island Hospital 
Trust Company to be held, managed, and disposed of as a part of the 
principal held by it in trust for the testator's life and the lives of 
others. 

[2] It would seem tliat this in itself should be a sufficient statement 
by the testator of his intention as to the disposition of his residuary 
estate. 

But it is said that the will does not state the terms of that trust, nor 
the persons for whose lives it runs, nor the beneficiaries, nor their 
shares. Nevertheless, it clearly states in effect that it is his will that at 
his death the disposition of his residuary estate shall be the same as 
the disposition of the estate settled in trust by him before his death. 
Whether he makes référence to what already bas been done, or shall 
hâve been done, with other property before his death by nontestamen- 
tary acts, he has furnished exact means of determining what he desires 
to be done with his residuary personal estate. His référence is not to 
other documents, nor to any expressions of intention or wishes, but 
to previous actions which he has completed or shall bave completed 
before his death, and which relate entirely to other property. When 
it is shown what trust was created during the testator's life, then the 
signiftcance of the terms used by him is established. 

In a later part of the ninth paragraph the testator uses the expres- 
sion "and to divide and distribute said net proceeds to the same per- 
sons and in the same proportions as they are entitled to the principal 
of my said trust estate under the terms of said trust." 

What are the facts relating to the trust existing at Mr. Davis's 
death ? 

The trust agreement and the final draft of the will were both sub- 
mitted to Mr. Davis before the exécution of either. Both were signed 
on the same day, August 14, 1911 ; the duplicate originals of the trust 
deed being signed before the exécution of the will. The trust deed was 
acknowledged on August 16, and on the same day the deed, with the 
securities constituting the principal of the trust fund was delivered 
to the Rhode Island Hospital Trust Company, which, on August 17, 
formally in writing accepted the deposits and agreed to carry eut the 
trust. 

The document fully setting out the terms of the trust was in exist- 
ence before the exécution of the will, and ail of its provisions definite- 
ly in the knowledge of the testator when he signed his will. Upon Oc- 
tober 4, 1911, he duly executed a codicil, relating to his interests in 
certain lands in Michigan, with provisions as to the final beneficiaries. 
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in substantial accord with those of the trust agreement, and conclud- 
ing, "And except as hereby modified I hereby confirm ray said will." 

It is a fact shown by extrinsic testimony that the trust settlement 
which was fully consummated by the delivery of the securities vvas 
continuously in existence from a date prier to the confirmation of his 
will by his codicil to the date of his death. This trust answers the 
description in the will. It is also a fact that no other trust existed 
during that period which did correspond to that description. The con- 
clusion is inévitable that the trust which the testator referred to was 
one that he already had created before he executed his codicil, and 
which was a nontestamentary trust, and which he then expected to be 
in existence at the time of his death. 

Interpreting the words of the will in the light of the facts which we 
hâve stated, we cannot doubt that the meaning which the défendant 
trust company finds in the words of the ninth clause of the will is the 
same meaning that the testator attached to thèse words, both when he 
confirmed his will and thereafter throughont his life. 

The will fully expresses the testaraentary intention that the resid- 
uary estate should go to the trustée of the former trust settlement. 

The plaintifïs urge that the will must be read as of the date of its 
exécution, and that at that time nothing to which the testator refers 
was in existence. As the trust deed was then in existence, and signed 
by the testator, the plaintiiïs must be understood to rely upon the fact 
that the exécution and delivery and acceptance of the document and 
of the trusts thereof, and the deposit of securities, were doue at dif- 
férent dates. This seems a narrow argument to which it is probably 
a sufficient answer to say that thèse acts were ail done in consummation 
of a perfected plan, and, though not ail done on the same date, must be 
regarded as practically contemporaneous so far as they bear upon 
the meaning of the words used by the testator in his will, and so far 
as they bear upon the question of the identification of the trust refer- 
red to in the will. Bailey v. Railroad Co., 17 Wall. 96, 108, 21 L. 
Ed. 611. 

[3J The fact that there was a fully completed settlement in trust 
both at the date of the codicil and at the testator's decease reduces the 
argument as to indefiniteness to a single point ; that the ninth clause 
of the will is made indefinite by the revocation clause of the trust deed. 
Though the plaintifïs insist that référence to extrinsic évidence is 
not admissible to explain the terms of the ninth clause, their argu- 
ment that the testator, in the ninth clause, does not refer to a trust 
existing at the date of the codicil is based principally upon the terms 
of the trust instrument; i. e., upon the clause which reserves to the 
creator of the trust a right, during his lifetime, to revoke or modify it. 
In fact, so essential is this évidence to the plaintifïs' theory of the case 
that, as a part of their affirmative case, they put in the trust deed, in 
order to show, not that on its face the will is uncertain, but that it 
becomes uncertain by the incorporation therein of the revocation 
clause of the trust deed. The plaintifïs urge that — 

"The lajiguage of the residuary ciaiise ties rlght in with the language oC 
the revocation clause coiitained in the trust deed as continuously and em- 
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liliatically as if tlicy wore ail eontained in the will itself, and were botli 
parts of the sanie identieal paragraph." 

The argument that because in the trust deed the grantor reserved a 
right of revocation or modification he did not, in his will, or at the 
date of its confirmation by codicil, refer to a then existing settlement 
in trust is not sound. The réservation of a right to change does 
not destroy the actual existence of the trust settlement, nor doès it 
aiïord any évidence of an intention to change or revoke it. On the 
contrary, the fact that after full considération the testator executed 
and acknowledged it shows that its provisions were such as he then 
intended and desired should be in force after his death. 

The plaintifïs say : 

"The lansuage, however, whieh ho actnally used in his residuary clause 
shows on its face that it was ehosen delibcrately and ex Indnstrla so as un- 
mistakably to exclnde the idea that the disposition to be niade of his prop- 
erty shoujd lie in accordanc-e with the provisions of the deed of trust of Au- 
gust 14, 1911, as it then stood," etc. 

This statement is not justified. On the face of the trust instrument 
it is apparent that it was his présent intention that it should stand 
during his life and after his death, or he would not hâve executed it. 
He clearly says that he désires it to stand unless or until he revokes 
it or modifies it. It is extravagant to say that he intended to exclude 
it. It is apparent that he did not mean any other trust, unless he 
should thereafter hâve created another trust. 

If the residuary clause of the will and the revocation clause of the 
trust deed be read together, the will means the trust already created, 
"unless I shall do what I do not now intend ; revoke it or change it." 
It is to continue until the happening of a condition subséquent, a rev- 
ocation or substantial modification, and if that does not happen, for 
the full term provided in it. 

As the trust was not in fact changed in any way matenally affecting 
the disposition of the residuary estate, the will may speak either froni 
the date of the codicil or from the date of the testator's death, with 
the same meaning as to the final disposition of the property under 
the will. 

Mr. Davis, as Creator of the trust, bas said: 

"I niay change my jnind, but unless I do so this is the trust which will 
be in existence at my death." 

The testator in his will has said in effect : 

"The existing trust is the one which I now mean, unless before my death 
I shall, by a nontestamentary act, revoke the trust." 

As the condition subséquent did not happen, it hardly seems nec- 
essary to consider the possible or hypothetical case of its happening. 
Nevertheless, we may assume that it did happen, and consider the 
plaintififs' contention that a testator may not make a testamentary 
provision to be determined by future acts of the testator hîmself . 

The fundamental proposition of the plaintifïs is that — 

"The testator sought to Incorporate in his will any trusts which he nilght 
at any time, prior to his death, create for his life and the lives of others." 
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This, however, is an inaccurate statement. Assuming that he 
contemplated the création of future trusts, it was clearly not his in- 
tention to create them by his will, but that they should be nontestamen- 
tary trusts fully created by him during his Hfe. He intended to give 
his residuary estate to the trustée under a nontestamentary trust, to 
augment the fund already in its hands. 

The briefs for the défendants hâve demonstrated, in niy opinion, 
that even if we accept the plaintifïs' contention that Mr. Davis intended 
to include any trusts which he might thereafter create by complète 
settlements, this affords them no foundation for relief. The estab- 
lishment of a new trust would not change the testator's expression of 
intention if they are, in fact, broad enough to include such subsequent- 
]y created trusts. 

- Instances of testamentary gifts to be determined by future events 
and future acts of the testator are common. 

A bequest to "such household servants as shall be in my employ at 
my decease." The testator himself, by subsequently employing or 
discharging servants, may détermine the persons to take. Metcalf 
V. Sweeney, 17 R. I. 213, 21 Atl. 364, 33 Am. St. Rep. 864; Abbott v. 
Lewis, 77 N. H. 94, 88 Atl. 98. 

In Stubbs V. Sargon, 2 Keen, 255, 257, 258, s. c, on appeal 3 Myl. 
& C. 507 (1837), was considered a bequest "in trust to dispose of and 
divide the same into and amongst my partners who shall be in co- 
partnership with me at the time of my decease, or to whom I may 
hâve disposed of my business," etc. In that case référence is made 
to three classes of conditions : (1) Those determined by natural 
events ; (2) those determined by acts of third persons ; (3) those de- 
termined by future acts of the testator himself, ail illustrations of the 
same principle. See, also, Dennis v. Holsapple, 148 Ind. 297, 47 N. 
E. 631, 46 L. R. A. 168, 62 Am. St. Rep. 526; Lear v. Manser, 114 
Me. 342, 96 Atl. 240; Harriman v. Harriman, 59 N. H. 135. 

The foregoing cases recognize the power of a testator to provide 
that his gifts shall be determined by future acts donc by him in the 
ordinary course of his afifairs, or in the management of his property, 
in contradistinction to being dépendent upon a mère verbal déclaration 
of intention. 

The défendants also cite many cases which draw the distinction be- 
tween a référence in a will to acts to be done and which are nontes- 
tamentary and mère déclarations of intent which are testamentary in 
nature. Langdon v. Astor's Executors, 16 N. Y. 9; Lawrence v. Lind- 
say, 68 N. Y. 108; Moore's Case, 61 N. J. Eq. 616, 47 Atl. 731 ; Har- 
ris et al. v. Harris' Estate, 82 Vt. 199, 72 Atl. 912; Robert v. Corning, 
89 N. Y. 255, 241, 242; Coyne v. Boyce, 78 Md. 22, 26 Atl. 1021; 
Blackstone's Appeal, 64 Conn. 414, 30 Atl. 48; Coggeshall v. Home 
for Children, 18 R. I. 696, 31 Atl. 694; Holmes v. Coates, 159 Mass. 
226, 34 N. E. 190; Sanford v. Raikes, 1 Merivale, 644, 653. 

The défendants cite also cases in which it has been held that a tes- 
tator might make provision for a distribution according to the provi- 
sions of any will of another, thus defining and making certain the 
persons to whom, and the proportions in which, the testator's property 
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should be given. Matter of Fowles, 222 N. Y. 222, 118 N. E. 611, 
Ann. Cas. 1918D, 834; Matter of Piffard, 111 N. Y. 410, 18 N. E. 
718, 2 L. R. A. 193 ; Condit v. De Hart, 62 N. T. Law, 78, 40 Atl. 
776. 

It is the contention of the défendants that when a testator directs 
that distribution shall be governed by an extrinsic act it is of no con- 
séquence whether the extrinsic act is a past act or a future act at the 
time the will is executed. I am of the opinion that this is Sound upon 
authority and in reason. 

The cases to which we hâve referred emphasize the important dis- 
tinction between a référence to acts which must hâve been completed 
in the life of the testator and a référence to documents which express 
merely a testamentary intention. The statute of wills relates to the 
mode of exécution of testamentary papers. It does not, however, pre- 
vent a testator from making provisions which will or will not take 
efïect upon the occurrence of conditions subséquent to the date of 
exécution. 

The plaintiffs' contention that the présent case must be controlled 
by the rules which prevent the incorporation in wills of unattested tes- 
tamentary papers cannot be accepted. There is no référence to a 
testamentary paper, but a référence to a fact; and, whether past or 
future, if a principal was in fact in the hands of the trust Com- 
pany at the testator's decease, there is no difïiculty in defining the ob- 
jects of the testator's bounty without recourse to any other document 
which was intended as an expression of a testamentary intent. 

The plaintiffs seem apprehensive that a will, which contains pro- 
visions that a residuary estate shall be given to the trustée of a set- 
tlement to be created during the testator's life, but subsequently to the 
exécution of the will, may be used as a device for avoiding the re- 
quirements of the laws of Rhode Island relating to the exécution of 
wills. It is supposed that a testator may désire to be relieved of the 
trouble and inconvenience of thèse requirements, and that he might 
create a trust of comparatively small amount, containing a sweeping 
power of modification, and at the same time make a will providing that 
a large estate should be disposed of as a part of the trust estate there- 
tofore created. 

It is said : 

"It Is tliis réservée! power to control -which constltutes the vitiatlng élé- 
ment, because in just that résides the danger of frauduleut practices whleh 
tlie statute of wills, suecessor in this respect to the statute of frauds, was en- 
acted to prevent." 

It is plain, however, that as a matter of fact Mr. Davis did nothing 
of the kind. If the respective size of the trust principal and of the 
residuary estate is of any conséquence, it is évident that Mr. Davis 
wisely determined to make, during his life, a disposition of the bulk 
of his estate, and to retain, during his life, only a comparatively small 
portion to be disposed of during his life or by will, as he might see 
fit; and that what at the time of his death should remain undisposed 
of should go to augment the principal of the trust created during life. 
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He fully complied with ail the formalities for executing his will, 
and even took the précaution that his trust settlement should be evi- 
denced by a document executed with ail the formalities required by the 
statute of wills of Rhode Island (chapter 254, § 13, General Laws of 
Rhode Island, p. 883). Christopher Fry's Will, 2 R. I. 88; Nightin- 
gale V. Phillips, 29 R. I. 175, 72 Atl. 220; Keely v. Moore, 196 U. S. 
38, 25 Sup. Ct. 169, 49 L. Ed. 376; Adams v. Norris, 23 How. 353, 
16 L. Ed. 539. Ail the safeguards against the danger of fraudulent 
practices which the statute of wills requires appear in the exécution of 
both documents. 

The danger of foisting upon a décèdent, by fraudulent practices, a 
will which is not his own is an object of the statute of wills. The re- 
suit of the plaintiffs' argument would be to impose upon the décè- 
dent partial intestacy, though both documents which the plaintiffs 
seek to combine as parts of a testamentary. scheme were executed with 
ail the solemnity required by the statute of wills. Even should 
we accept the argument that the testator did seek to incorporate the 
trust deed in his will, and assuming it to be so incorporated, there 
could be found in it no expression whatever of his testamentary 
intention respecting his residuary estate, but only a statement of what 
he had done with other property. A référence tiaereto in the residuary 
clause could add nothing more to the testamentary provision of that 
clause than the détails of what had been done. 

But the will, interpreted in the light of existing and completed 
facts, as it is well settled that it may be, is as certain in meaning 
as if it had incorporated a document evidencing thèse facts, and in 
the ninth clause had referred to that document instead of referring, 
as it does, to an established and completed trust as an external fact. 
But if it is a possibility that by combining a trust and a will, and sub- 
séquent acts done voluntarily, some scheme might be worked out 
whereby a testator could retain power to change his testamentary 
gifts, it is difficult to see how he could thereby work out a fraud 
against himself, since he always retains the right, during his life, to 
dispose of his property otherwise than by his will, and to nuUify pro- 
visions in his will by such disposition. 

But the conséquences of holding that a testator may not, by his 
will, give property to the trustée of a trust settlement thereafter 
to be created by him during his life might be very serions in its ef- 
fect; as would be a holding that a gift to trustées "as they are trus- 
tées," or in their capacity as trustées, must be accompanied with a 
statement of the terms of the trust and of the beneficiaries. 

On the brief of the Metropolitan Muséum of Art of the City of 
New York is a full discussion of the proposition that— 

"The trust company is under an obligation, inrtependent of tlie will, to 
hold tlie legaey lu trust for the heneflclaries named in the trust agreeiuent." 

The trust company agreed in the trust agreement to carry out 
the trust to hold the securities, and also any other property which 
thereafter should be added. 
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It is contended that an enforceable obligation is created where the 
terms of a trust are stated in a formai written agreement executed 
by the legatee. This argument seems well supported by authority, 
but in view of what we hâve already said as to the interprétation of 
the ninth clause, it seems unnecessary to enter into a detailed discus- 
sion of this point. 

The briefs which hâve been presented contain a very full presenta- 
tfon of the authorities, and a full discussion of the distinctions to be 
drawn between them. So extended is this discussion that it is imprac- 
tical to attempt to set it forth in this opinion. 

The plaintiffs, in my opinion, are in error both in their contention 
that extrinsic évidence in aid of the interprétation of the residuary 
clause must be excluded and in their further, and not wholly consis- 
tent, contention that the incorporation of the revocation clause of the 
trust deed in the residuary clause of the will makes it void for in- 
definiteness, or as an évasion of the statute of wills. 

The intention of the testator is clear beyond a reasonable doubt; 
his disposition of his residuary estate was well considered, équitable, 
and gênerons, and supports the trust settlement which he so carefully 
perfected during his life. His wish that the Metropolitan Muséum 
of Art, and through it the public, should profit by his Egyptian Col- 
lection and other works of art will be promoted by a disposition of 
his residuary estate, which will relieve, or tend to relieve. the Art Mu- 
séum from an obligation to make good any deficiency in the amount 
which the seventh clause of his will shows that he wished to assure to 
the benefîciaries under the trust settlement. 

The testator's disposition of his property is gênerons to his benefî- 
ciaries and honorable to his memory ; and no sound légal or équitable 
principle which destroys its validity has been presented by the plain- 
tiffs. 

The bill will be dismissed. 

A draft decree may be presented accordingly. 



GRIFFITHS et al. v. COLE et al. (BLACK CANYON IRRIGATION DIST., 

Intervener). 

(District Court, D. Idalio, S. D. Octol)er 11, 1019.) 
Xo. C4S. 

1. Waters and water courses <©=3l32 — Water may bo monopollzed only for béné- 

ficiai use. 

UiuU'r tlie water statute.s of Irtaho, the rlf,'lit to tlie use of water caii 
be acquii-ed only for bénéficiai purposes, and oue cannot nniintain pos- 
session or withliold it from anotlior iniless he i.s actually using it or is 
ready to use it for a ben(!flcial purpose. 

2. Waters and water courses <S=ol42 — Mère appropriation of water créâtes no 

obllyation in landowners to use it for irrigation. 

An inelioare appropriation of water for use in irrifïating the land in an 
irrigation district iilaces neither the district nor landowners under any 
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obligation to purchase froni the approprlator, and tliey are free to con- 
tract with another. 

3. Waters and water courses ©=222— Réclamation Service has right to water 

appropriated so long as applied to bénéficiai use. 

Where water brought into a locality through government réclamation 
Project canals and after percolation has been recovered by nieans of Its 
drainage ditches, the Réclamation Service lias the flrst right to conserve 
and use It even to provide irrigation to prlvately owned lands. 

4. Waters and water courses iê=3222— Réclamation Service may apply waters to 

use of lands outside project. 

So long as the Réclamation Service can apply surplus water appro- 
priated for a Project to a l)eneflclal use, altliough on lands outside the 
Project, and thus lessen the cost to lands within the project, it is withln 
the scope of its authority and may acquire riglits of way under Act Aug. 
30, 1890, c. 837. 

In Equity. Suit by H. A. '-iffitbs and others against D. W. Cole 
and others; Black Canyon •. rigation District, intervener. Decree 
for défendants. 

John J. Plowhead and Griffiths & Griffiths, ail of Caldwell, Idaho, 
and J. B. Eldridge, of Boise, Idaho, for plaintiffs. 

J. L. McClear, U. S. Atty., and B. E. Stoutemyer, both of Boise, 
Idaho, for défendants. 

R. B. Scatterday, W. C. Bicknell, and J. M. Thompson, ail of 
Caldwell, Idaho, for intervener. 

DIETRICH, District Judge. The plaintiff Griffiths has on foot 
a plan for the irrigation of about 6,000 acres of land, known as the 
Black Canyon tract, situate on the north side of and near the Boise 
river, not far from the town of Notus. The water for this purpose is 
to be gotten from drainage canals constructed by the United States 
Réclamation Service, either for itself or in co-operation with the 
irrigation districts, in and along certain sloughs in the vicinity of Cald- 
well, on the south side of the Boise river. In furtherance of his pur- 
pose, he made application to the Statd Engineer on January 22, 
1916, for a permit to appropriate 25 second feet of the water of Mason 
creek and 50 second feet of the water of Wilson slough, the permit be- 
ing granted as of that date, with the statcment that the water in ques- 
tion was "seepage water made available by drainage to the points of 
diversion" ; and on March 9, 1918, he made an additional application 
for a permit to appropriate 25 second feet from Elijah slough and 
an equal amount from Indian creek, which application was approved 
as of that date. He also secured from the State Land Board a certifi- 
cate authorizing him to sell water for the irrigation of the lands in 
question. He caused a line to be surveyed for the proposed canal, 
at small cost bought some used pipe for conveying the water across 
the river, advised landowners of his plans and of the terms upon which 
water rights would be sold, caused forms for bonds and contracts 
•to be printed, and at one time secured conditional bids for the con- 
struction work. He has made no contracts, however, either for 
the sale of water or for constructing the System. Neither had he 

©=3Kor other cases see same topic & KEY-NUMBER in ail Key-Numbered Digests & Indexes 
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acquired a right of way for any considérable distance at the time this 
suit was commenced, on November 26, 1918. 

The défendants are alleged to be the officers and agents employed by 
the Réclamation Service, in charge of the Boise (formerly Payette- 
Boise) Project. It is doubtful whether ail of them were so employed 
when the suit was begun, but the question is not thought to be of 
controlling importance. The Boise project bas been under construc- 
tion quite continuously since 1906, and in so far as it relates to lands 
south of the Boise river was practically completed in 1917. The 
original plans contemplated also the irrigation of a large area on the 
north side of Boise river, including the Black Canyon tract, the water 
for that purpose to be gotten f rom the Fayette river ; but for reasons 
which the records do not make very clear, and which perhaps are not 
highly material, this part of the gênerai plan seems to bave been 
abandoned, and from time to time during the years from 1908 to 1912 
the lands were released from the order of withdrawal and restored 
to the public domain. In the meantime, however, many of the lands 
hère in question were entered and occupied by settlers in the expecta- 
tion that the government would supply water for their irrigation ; 
and, with the hope that either through the government or some other 
agency water would be made available, improvements were put upon 
the lands and title secured, so that when the suit was commenced there 
Was less than 100 acres of the entire Black Canyon tract for which 
patent had not issued. 

Apparently, as a conséquence of the storage of water in Deer Fiat 
réservoir, an important feature of the Boise project, and the distribu- 
tion of water for irrigation purposes, and the attendant increase in 
the area of irrigated land, the ground-water levels began to rise 
rapidly a few years ago, and to avoid widespread damage to the lower 
lands it became imperatively necessary to provide drainage facilities. 
Certain irrigation districts owning the older irrigation Systems were 
contributing to and threatened by the péril, and accordingly, in co- 
opération with them, the Réclamation Service constructed the drain- 
age canals referred to, which, of course, followed the natural dépres- 
sions of the land and the sloughs and high-water channels wherever 
practicable, and, while in the plaintifï's application for permits he 
désignâtes certain sloughs and streams, the water he seeks to appro- 
priate is chiefly drainage water gathered into artificial channels con- 
structed therein. The right to construct and maintain thèse drainage 
conduits upon the lines adopted is not questioned, and admittedly 
the plaintiff bas not secured the consent of the government or the 
irrigation districts to go upon them or place any obstruction therein 
or eut their banks, as of necessity he will be compelled to do if he di- 
verts any water therefrom. There is a suggestion in the record that 
the Réclamation Service expressly waived such rights as the govern- 
ment may hâve had in the premises, and is now estopped from ques- 
tioning the plaintifï's claim ; but the contention is not sustained by the 
évidence. Shortly after the oral conférence upon which plaintiff relies, 
he was formally advised that, though the government had not matured 
its plans for utilizing the water, he would not be permitted to take it. 
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On January 2, 1918, the Réclamation Service entered into a contract 
with the Black Canyon irrigation district, intervener herein, by vvhich 
it was agreed, subject to the requisite appropriations being made by 
Congress, that it, the Réclamation Sei'vice, would, upon the terms and 
conditions stipulated, furnish water for the irrigation of the district 
lands ; it being intended to use thèse drainage waters for the purpose. 
And subsequently surveys were made for a canal, and notices were 
sent ont to the landowners across whose lands a right of way was 
claimed under the provisions of the Act of August 30, 1890 (26 
Stat. 391), and in October, 1918, one of the défendants, acting upon 
behalf of the government, made application to the State Engineer 
for a permit to appropriate the water, but without relinquishing the 
claim that, by reason of the facts already explained, it had a superior 
right to the water — which application was granted as of October 19, 
1918. In one section, along a steep hillside, the canal route adopted 
by the plaintifï and that selected by the Réclamation Service are either 
identical or partially overlap each other ; the interférence being due to 
the fact that at that point the conformation of the country is such 
that it is economically impracticable to construct two canals side by 
side upon the necessary grade to deHver the water at the point of 
intended use. It having become apparent that the réclamation ofFicers 
intended to proceed with construction upon the right of way so 
selected, the plaintiff instituted tliis suit for injunctive relief. Some 
of the grounds upon which he relies are not clearly defined, but ap- 
parently he makes three principal contentions : First, that he bas a 
superior, if not the exclusive, right to use the water in question. Sec- 
ond, that the défendants, by their conduct and threatened construction 
of the proposed works, will wrongfully prevent him from carrying 
out his plans. And, third, that the défendants hâve given out and 
threatened that they would occupy and construct their canal in part 
upon his right of way, to his great damage. 

[ 1 ] As already announced from the bench, it is not thought that 
the suit can be maintained for the purpose of adjudicating the rights 
of the parties to the water. For présent purposes, it will be assum- 
ed, though not decided, that the plaintiff bas an incipient right to 
appropriate at least a part of the water flowing in the drainage chan- 
nels, and that by complying with the statutes and the conditions of his 
permit he may complète and perfect such right. But admittedly 
neither claimant has as yet applied the water to a bénéficiai use or is 
ready to make such application, and no one can maintain the posses- 
sion of water or withhold it from the possession or use of another 
unless he himself is actually using or is ready to use it for bénéficiai 
purposes. In Idaho one does not own water. He can acquire only 
the right to a use for bénéficiai purposes, and, whatever the dignity 
of his right, he can withhold possession from another only when 
and so long as he has need. Neither party hère is interfering with 
or threatening in the immédiate future to interfère with the other 
party's use, and in a sensé the right of each is inchoate only, for 
neither as yet has the means by which the water may be conveyed to 
the place of intended use. To perfect the right there must be appH- 
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cation to bénéficiai use, and it is enlirely possible tliat the one who 
now seenis to hâve the better incipient right may abandon it entirely 
or may lose his position of superiority. 

[2] N^or is it thought that there is any substantial ground for the 
plaintift's second contention. If the Réclamation Service, acting 
through the défendants, is engaged in an enterprise not authorized 
by law, it is a mattcr of which the plaintifï cannot complain, unless 
in some way his property rights are infringed. As already stated, 
his use of the water is not being interfered with, for, whatever his po- 
tential rights, he cannot use the water now or in the immédiate future. 
The défendants are not interfering with or encouraging the breach 
of any contracts which the landowners may hâve made with him, for 
he bas no such contracts. To be sure, if the Fdack Canyon lands are 
supplied with water by the Réclamation Service, they will not be 
available for the plaintifîs' proposed System ; but they bave no vested 
right in the premises. The district and the landowners therein are 
at liberty to secure water from such sources as they may choose, or 
may décline to purchase water at ail. They are not bound to give 
fruition to ho]ies or expectations on the part of the plaintiffs. 

The other ground, and the only substantial ground, for équitable 
relief exhibited by the bill, is found in the charge that the défendants 
are interfering with and threatening to occupy the right of way se- 
lected by the plaintiffs for their canal. It was upon this ground that 
a temporary injunction was provisionally ordered. The seriousness 
of the issue is eut of proportion to the inhérent value of the land re- 
quired for a right of way, for the reason, as already explained, that 
for a short distance along the steep hillside it is feasible to construct 
but one canal, and, the two projected Systems having slightly différent 
élévations, the construction of the one will practically excludc the 
other. 

[3, 4| The first contention urged by the plaintiffs is that the Réc- 
lamation Service is without the power to engage in the proposed 
enterprise, and that therefore the défendants can neither occupy a 
right of way under the provisions of the act of August 30, 1890, 
supra, nor bave the benefit of statutes in eminent domain. It must 
be admitted that the légal authority is not clear ; but under the pe- 
culiar circumstances of the case it is thought the doubt, serions though 
it may be, should be resolved in favor of the Service. The water 
in question is to be carried through the proposed canal for the irri- 
gation of lands now privately owned, it is true ; but lands which were 
settled upon wdiile they were still public, and improved in the ex- 
pectation that the government would provide for their réclamation. 
While strictly speaking thèse lands cannot be regarded as a part of 
the Boise project, the water supply is one of the project's potential 
resources, developed at its expense, and of value to it if utilized. 
Whatever may ultimately turn ont to be the plaintiffs' interest, admit- 
tedly the larger part of the water is brought into the locality through 
project canals, and after percolation is recovered by means of its drain- 
age ditches, and clearl}' so long as it is conveying it in thèse ditches, 
with the intention upon its part of conserving it and applying it to a 
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bénéficiai use, it has the better right. One wlio diverts or develops 
water loses his superior right only when and so long as he is ont of 
possession, or when he voluntarily abandons the water, or ceases 
to hâve a bénéficiai use for it. Apparently if this water cannot be 
delivered to the Black Canyon lands, an asset otherwise valuable 
to the Project will be worthless, and the construction cost will be 
correspondingly increased for the project lands ; and, upon the oth- 
er hand, the plaintifïs or other third persons will be enabled to reap 
where they bave not sown. . Putting it in another way, the proposed 
disposition of the water is incidental to the construction and inainte- 
nance of the Boise project, and therefore the proposed canal is with- 
in the scope of the authority conferred by law, and for it the govern- 
ment may occupy rights of way under the act of August 30, 1890, 
or exappropriate them by suitable condemnation proceedings. 

To avoid misunderstanding, perhaps it should be added that no 
importance is attached to the action of the Réclamation Service 
in attempting to include thèse privately owned Black Canyon lands 
in a new project embracing a large body of public lands lying fur- 
ther north, withdrawn from entry, ostensibly for réclamation, by 
an order made April 13, 1919, after the suit was commenced and 
shortly before the trial thereof. Thèse public lands are entirely sep- 
arate from the lands under considération, and lie above the proposed 
canal, and their réclamation has no substantial relation to the enter- 
prise in suit; nor, so far as appears, is there any definite plan or 
appropriation for their réclamation, nor has it been finally or abso- 
lutely decided to undertake such réclamation. The irrigation of 
the private lands is therefore not an incident of the réclamation of 
thèse public lands, but is in reality a distinct enterprise, having no di- 
rect or substantial relation thereto. In United States v. Burley (C. 
C.) 172 Fed. 815, Burley v. U. S., 179 Fed. 1, 102 C. C. A. 459, 33 
L. R. A. (N. S.) 807, emphasis was placed upon the fact that the 
réclamation of its own public lands was the primary or dominant 
purpose of the g'overnment, and that was thought to be a necessary 
prerequisite to the right of the government to condemn land for a 
réservoir site. Whatever may be its maximum power under the 
Constitution, as then, so now, it is thought that by the Réclamation Act 
(32 Stat. 388 [Comp. St. §§ 4700-4708]) Congress has chosen to con- 
fer authority upon the Secretary of the Interior only to undertake 
projects the primary or prédominant purpose of which is to reclaim 
public lands. 

The évidence touching the interest the plaintifïs bave in the 
right of way in controversy is of a most unsatisfactory character. 
In the case of the Allison and Wright tracts, it conclusively appears 
that they had no vested right when the réclamation officiais, proceeding 
under the authority of the act of August 30, 1890, adopted their 
line and took possession of the necessary right of way. Both the 
written options or contracts and the deeds exhibited at the trial, 
though bearing earlier dates, were admittedly executed after the 
suit was commenced, and but a short time before the trial. The vague 
oral understanding the plaintifï Grififiths testified he had theretofore 
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liad with the owners was binding upon no one, and was ineffective 
as against definite sélection and actual occupation by the government. 
The Walter Griffiths deed also was antedated for the purposes of the 
trial, and likewise the deed relating to the so-called "Young" tract. 
The contracts in thèse two cases were probably given before the suit 
was commenced, but the descriptions are materially defective. The 
Griffiths tract was patented subsequently to the act of August 30, 
1890, and is subject to its provisions. It may be that the actual use 
for a private irrigation ditch of a right of way in a tract thus patent- 
ed opérâtes to exempt it from appropriation for a like purpose by the 
government, but to effect such exemption there must be a clear and 
unconditional dedication. The contract hère is in the nature of an 
option only, the description of the right of way is of a most gênerai 
character, wholly incapable of definite location upon the ground, and 
if we assume that the plaintiff Griffiths, in whose favor the instrument 
purports to run, was otherwise in a position to acquire a right to 
use the water under considération, he is not shown to hâve any 
use to which he can apply the water. The only possible user bas al- 
ready contracted with the government and is disincHned to deal with 
him. 

The Young tract was patented prior to the passage of the act of 
August 30, 1890, and accordingly présents a différent aspect ; but 
admittedly there is a wide discrepancy between the description in 
the contract and the right of way which the plaintiffs now seek to hold. 
And, besides, the défendants disclaim any intention to so construct 
the government canal as to prevent the reasonable use of the plain- 
tiffs' last survey. The défendants' engineer tcstified that by building 
a concrète conduit and by depositing the waste upon the uphill side, 
as is their intention, serious conflict will be avoided. 

Possibly before formulating the order of condemnation in the emi- 
nent dom.ain case, it will be necessary to submit a little additional 
évidence upon the précise relation of the center Unes of the two pro- 
posed ditches, their élévations, their widths, slope of banks, etc. At 
least, there will hâve to be an interprétation of the maps and techni- 
cal data already in the record. To that end the cases will be held 
open for further hearing, to be had Monday, October 27th, at 10 
o'clock a. m., at which time one engineer upon each side may testify 
with the view of giving me the desired data ; or it will be satisfactory 
if, by agreement of counsel, the data can be furnished in some less 
formai way. 
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UNITED STATES v. WINDHAM. 

(District Court, E. D. ot Soutli Caroliua, at Florence. March IG, 1020.) 

No. 2S19. 

1. Statutes <©=>I65— Enactment covering whole subject inipliediy repeals earlier 

one. 

When a later statute is enaeted, incoiisisteiit witli a iireeodiui; statute. 
and coveriiiiî tiie eutive j;roiiucl ot' tlie subject-iiiatter, it siipersedos ami 
impliedly repeals the precediug, espeeially wlien tlie later statute iinpoaes 
penalties of less severity. 

2. Internai revenue <®=339— Intoxicating liquors ©=3 132— Statutes to enforce liq- 

uor revenue are rcpealed by prohibition statute. 

Rev. St. |§ .3258, 3279, 32S1 (Comp. St. §§ 5094, 6019, 6021), whUli were 
enacted as pai't of the gênerai plan of collectin;? internai revenue on tlie 
manufacture of intoxieating liquors, and impose Hnes for transportatiou 
or coneealment before tlie tax liad been paid, were impliedly repealed by 
the Prohibition Bnforcement Act of October 28, 1919, wliieh prohibited 
ail manufacture and sale of intoxicating liquor for beverage purposes, and 
Imposed sinaller ijenalties for the transportatiou of liquor contrary to its 
provisions. 

3. Criminal law i@=:3 1 62— Statute adding extra penalty for same act Is Invalid 

as imposing double jeopardy. 

If Act Oct. 28, 1919, fit. 2, § 35, repealiuR inconsistent ])rovisions ouly 
to the extent of such inconsistenoy, and making the régulations for the 
manufacture or trafflc in intoxicating liquors additioual to existing laws, 
be construed as intended not to repeul the provl.sions imposing iieavler pen- 
alties on the transportatiou and coneealment of intoxicating liquors on 
wliieh the revenue tax has not been paid, It would bc invalid as imposing 
an addltional penalty for the same act, contrary to Const. Ameud. 5, pro- 
hibiting double jeopardy. 

4. Internai revenue €=339 — Enforcement provisions do not appiy to industrial 

alcohol under prohibition statute. 

Rev. St. i§ 325S, 3279, .3281 (Comp. St. §§ 5994, 6019, 0021), imposing 
penalties for transporting or coneealing liquor on which a revenue tax has 
not been paid, eau not be construed as continued in force to apiily to alcohol 
manufûctured and transported for industrial purposes uuder the provi- 
sions of Prohibition Act Oct. 28, 1919, tit. 3, whlch title provides a com- 
plète System for regulatiug alcohol and expressly exempts plants for 
manufacturing same from sections 3258, 3279. 

Jack Windham was indicted for violating the provisions for the 
enforcement of internai revenue taxes upon intoxicating liquors, 
and he moves to quash the indictment. Motion granted. 

F. H. Weston, U. S. Dist. Atty., of Columbia, S. C, and J. W. 
Waring, Asst. U. S. Atty., of Charleston, S. C. 

J. Monroe Spears, of Darlington, S. C, for défendant. 

SMITI-I, District Judge. At the call of the case for trial, Mr. 
J. M. Spears, counsel for the défendant, moved that the indictment 
be quashed, on the ground that the acts charged in the indictment 
are alleged to hâve been committed posterior to the 17th day of Jan- 
uary, 1920, on which day the Eighteenth Amendment to the Constitu- 
tion of the United States and the statute of October 28, 1919 (chap- 
ter 85), enforcing that amendment, took effect, and arguments of 
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counsel hâve been heard. It appears upon the face of the indictment 
in this case that the unlawful acts charged were committed after the 
17th day of January, 1920, Vv'hen the Eighteenth Amendraent of the 
Constitution of the United States and the statute of October 28, 
1919, enforcing that amendment, took efifect. 

The présent indictment charges a violation of sections 3258, 3279, 
and 3281, Revised Statutes U. S. (Comp. St. §§ 5994, 6019, 6021). 
There are also on the calendar prosecutions against parties charged 
with transporting and concealing distilled spirits, contrary to the 
provisions of R. S. U. S. § 3296 (Comp. St. § 6038), nnder acts al- 
leged in the indictments to hâve been committed after the 17th of 
January, 1920. Thèse sections are part of a gênerai statutory plan 
or scheme enacted many years ago for the purpose of protecting and 
collecting the revenue of the government. Under that plan, heavy 
taxes wcre imposed on the manufacture, vending and dealing in dis- 
tilled and fermented liquors, containing alcohol as an ingrédient, and 
heavy penalties prescribed for the violation of the provisions for the 
collections of thèse taxes, as well as for the transportation or conceal- 
ment of such liquors before the tax levied had been paid. The 
revenue derived from thèse taxes constituted a large élément in the 
country's income. For the purnose of providing this revenue, the 
policy of the country would appear to hâve encouraged the produc- 
tion of such taxable products. For the purpose of protecting the re- 
ccipt of this revenue and preventing the évasion of its payment, the 
punitory sections of the statutes, containing, among others, the ones 
recapitulated, were enactec. 

Since that time, the entire statutory policy of the country has chang- 
ed. In lieu of encouraging or permitting the production and vending 
of such liquors, such production and use for beverage purposes is 
'■hoUy prohibited. The entire System of deriving a revenue from 
taxes imposed on such rroduction and use for beverage purposes has 
been abrogated. On the 28th of October, 1919, a statute was en- 
acted covering the entire ground in providing for the inhibition of 
ail liquors containing over one-half of 1 per cent, of alcohol for bev- 
erage purposes, and for its permitted manufacture and use in the 
restricted applications allovved, exclusive of beverage purposes. 

[1] The gênerai rule for the construction of statutes is that, when 
a later statute is enacted inconsistent with a preceding statute and cov- 
ering the entire ground of the subject-matter, it supersedes and im- 
pliedly repeals the preceding statute. Especially is this the case when 
the later statute imposes penalties of less severity for the same of- 
fenses ; the rule in favor of clemency being that, where différent pen- 
alties are imposed for the same offense, the lighter penalty, when im- 
posed in a later statute, is presumed to supersede the earlier and 
heavier. 

[2] As, for instance, section 3296 imposes a penalty of a fine of 
not less than $200 nor more than $5,000, conjoined to imprisonment 
for not less than 3 months nor more than 3 years, for removing or 
concealing distilled spirits on which the tax has not been paid. By 
section 29 of the act of October 28, 1919, the punishment for unlaw- 
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fui transportation of liqnors is for the first offense a fine of not more 
than $500, for the second offense a fine of not less than $100 nor 
more than $1,000, or imprisonment for not more than 90 days, and 
for any subséquent offense a fine of not less than $500 and imprison- 
ment for not less than 3 months nor more than 2 years. Under sec- 
tions 3258, 3279, and 3281 of the Reyised Statutes, a punishment 
is imposed for the failure to perform an act required by law; but 
by the act of October 28, 1919, ail thèse acts are prohibited, and to 
hold thèse sections still of force would be to hold that a man could be 
punished for failing to do that which he is prohibited from doing, and 
would not be allowed to do if he offered to. 

[3] The question, however, arises whether the statute of October 
28, 1919, expressly continues of force and refuses to repeal those sec- 
tions of the Revised Statutes. By section 35 of title 2 of the statute 
of October 28, 1919, it is provided that ail provisions of law incon- 
sistent with that statute are repealed only to the extent of such in- 
consistency, and the régulations therein contained for the manufacture 
or traffic in intoxicating liquors are to be construed as an addition to 
existing laws, and further that that statute should not relieve any 
person from any liability, civil or criminal, theretofore or thereafter 
incurred under existing law. 

In construing this section, it must be assumed that Congress had 
in mind the existing rules of law, as well as the rules of statutory 
construction. Under the provisions of the Fifth Amendment to the 
Constitution of the United States, prohibiting the placing of a party 
twice in jeopardy, and similar constitutional provisions, it has been 
held that the constitutional inhibition applies to any attempt to try a 
man twice and to punish him twice for the same offense. To such 
extent, therefore, as the last statute of October 28, 1919, would ap- 
pear to cover and include the same offenses mentioned and described 
in the previous sections of the Revised Statutes of the United States, 
and to provide a punishment for them, it would be the imposing of 
différent penalties and différent punishments for the same offenses, 
against the constitutional inhibition. 

The effect of the constitutional inhibition as contained in the Eight- 
eenth Amendment is to prohibit the transportation or manufacture or 
sale or disposition for beverage purposes of liquors containing al- 
cohol over the prohibited amount, and logically that would appear im- 
pliedly to repeal ail provisions of law which contemplated such manu- 
facture, sale, disposition, or use for those purposes ; and, if so, any re- 
quirements to secure the payment of the tax, so as to authorize the 
party to manufacture, sell, or transport for the prohibited purpose, 
would appear to be repealed also. 

The question, then, further arises whether the sections of the Re- 
vised Statutes and the prohibitions contained in the last statute of 
October 28, 1919, cover the same offenses, inasmuch as the prohibi- 
tion of the sections of the Revised Statutes is against doing the 
things required with an intent to defraud the United States, or with 
intent to évade the tax, or when the tax has not been paid, while the 
provisions of the last statute are to probibit their being done at ail. 
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It appears to the court that where the deed is precisely the same, 
although under a différent wording, the act would not constitute a 
separate offense. If a man were charged with a murder, although the 
murder may hâve been comraitted both by rifle and knife, he could 
not, after having been tried for committing the murder with a rifle, 
be retried for having committed it with a différent weapon, on the 
ground that it was a separate offense. So, if he were tried for trans- 
porting liquor upon which the tax had not been paid, and then attempt- 
ed to be retried for merely transporting it without permission, it 
would appear to the court to cover the same act and the same offense. 

[4] On behalf of the government it is claimed that thèse sections 
of the Revised Statutes can ail still hâve an application, inasmuch as 
by title 3 of the statute of October 28, 1919, alcohol is still allowed to 
be manufactured and transported ; therefore thèse sections about 
manufacturing and transporting could still apply to any alcoholic 
spirits manufactured or transported, not in pursuance and compliance 
with the provisions of title 3 of the statute. 

Title 3 of the statute provides a complète system with regard to 
the manufacture of what it terms industrial alcohol, and ail plants for 
the manufacturing of industrial alcohol under that title are by section 
9 of that title expressly exempted from the provisions of sections 3258 
and 3279 of the Revised Statutes, and that title would appear, when 
carefully read, to institute a System for the manufacture of industrial 
alcohol independent of and differing from the System formerly exist- 
ing for the manufacture of alcoholic spirits for beverage purposes. 

Section 3258 requires every person having in his possession a still 
or distilling apparatus set up to register the same with the collecter 
of the district, which provision is apparently superseded by section 2 
of title 3 of the statute of October 28, 1919, which directs applica- 
tion to the Commissioner to be made for registration of an industrial 
alcohol plant 

Under section 3281 every person carrying on the business of a recti- 
fier or wholesale liquor dealer, retail liquor dealer, etc. (which in- 
cludes the dealing in liquor for beverage purposes), without having 
paid the spécial tax as required by law, or who shall carry on the busi- 
ness of a distiller without having given bond as required by law, or 
who shall engage in or carry on the business of a distiller with intent 
to defraud the United States of the tax on the spirits distilled by 
him, etc., is subject to prosecution and punishment for so doing; when, 
by the new statute, the carrying on of any of this business is absolutely 
prohibited, no tax is allowed to be paid for permission to carry it on 
for beverage purposes, and there cannot be any intent to defraud the 
United States of a tax which is not allowed to be levied as preliminary 
to a permission to carry it on. 

Taking the new statute as a whole, its provisions would appear to 
cover and provide for the punishment of every act which could be 
punished under the former provisions of the Revised Statutes vi'ith 
regard to the manufacture and sale of liquors for beverage purposes. 
To hold that the old law is continued would therefore be to hold that 
two inconsistent sets of statutory provisions, punishing the same sub- 



380 2G4 FEDERAL REPORTEU 

stantial act, and with differing penalties, vvere of force, and that a 
person could be prosecuted and punished under section 3 and section 6 
of the new statute for transporting any liquor at ail, withont the re- 
quired permit, and at the same time prosecuted and punished under 
the provisions of section 3296 for transporting liquor without having 
previously paid the tax that he is forbidden by law to pay. 

Giving to the repealing clause of the last statute that construction 
which it would be assumed the législative department intended — 
that is, that it should be construed in harmony with existing rules of 
law and the existing rules of statutory construction — it appears to the 
court that the sections referred to hâve been repealed by the last 
statute, and the indictment will be accordingly quashed. 

Inasmuch, however, as under the warrant of arrest the act commit- 
ted would be one for which the party would be liable to indictment or 
information under the last statute of October 28, 1919, if not under the 
section of the Revised Statutes referred to, if imprisoned, he will 
be detained until he can give bond for his release, or, if out on bond, 
his bond will be continued of fuU force for his appearance for trial 
whenever thereto lawfully required. 



UNITED STATES v. COLLINS et al. 

(District Court, W. D. Louisiana. May 31, 1919.) 

No. 2G22. 

Intoxicating liquors <S;=:32 10— Indictment for purchase to be transported In Inter- 
state commerce charges offense. 

An Indietnient eharffins that défendant purclia.sed intoxicating liquor in 
one State "to be transported in Interstate commerce" for beverage pur- 
poses into another state, tlie laws of wiiieh i)roliit)it its manufacture, held 
to State an offense under Reed Ameiiduieut Jlarcli 3, 1917, § 5 (Comp. St. 
1918, Comp. Ht. Ami. Supp. 1919, § 87:!9a). 

Criminal prosecution by the United States against Gould Collins 
and another. On motion to quash indictment. Overruled. 
See, also, 254 Fed. 869. 

Joseph Moore, U. S. Atty., and J. H. Jackson, Asst. U. S. Atty., 
both of Shreveport, La. 

J. M. Grimmet and J. S. Atkinson, both of Shreveport, La., for de- 
fendants. 

JACK, District Judge. Défendants, Gould Collins and L. W. Boy- 
kin, hâve moved to quash the indictment against them, in which it is 
charged that they unlawfully ordered and purchased a certain quantity 
of intoxicating liquors at Monroe, La., to be transported in Interstate 
commerce from there into the state of Texas, the laws of which state 
prohibit the manufacture of such liquors for beverage purposes, in vio- 
lation of the fédéral statute prohibiting such transportation, commonly 
known as the Reed Amendment, being part of section 5 of the Postal 

(g:=:3For other cases see same topic & KEY~NUMBER in ail Key-Numbered Digests & Indexes 
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Appropriation Act of Mardi 3, 1917 (Comp. St. 1918, Comp. St. Ann. 
Supp. 1919, § 8739a), reading as follows: 

"Whoever sliall order, purchase, or cause intoxicating liquors to be trans- 
porled In Interstate eomiiierce, exeept for scieniific, KueraiiLental, médicinal, 
and meclianical purposes, into any state or territoi-.v tluî liiws of whlcli state 
or territory pi-oliibit tlie manufacture or sale thereiu of intoxicating liquors 
for beverage jmrposes shall be punislicd as aforesaid: l'rovided, tliat notliing 
herein snaJl autliorize tlie shipnient of liquor into any state coutrary to tlie 
laws of sucli state." 

This is the second indictment retnrned against tlie défendant Gonld 
Collins for violation of the Reed Amendment, based on the same 
offense. 254 Fed. 869. In the first indictment, however, it was charged 
that he had transported the intoxicating liquors in Interstate commerce 
from the city of Monroe, La., to the parish of Caddo, La., with the 
state of Texas as the intended destination of such transportation. The 
court quashed the indictment on the ground that, whereas the indict- 
ment was based on that portion of the statute making it an offense to 
cause to be transported intoxicating liquors into a state, the laws of 
which forbid their manufacture or sale, the indictment showed that 
the transportation had not been completed into the state of Texas, the 
liquor not having been carried beyond the limits of the state of Louisi- 
ana. 

Thereupon the présent indictment was returned, in which actflal 
transportation is not alleged, but the purchase of such liquors to be 
transported is charged. The défendants bave fîled a motion to quash 
on varions grounds. It is not necessary to consider those covered in 
the opinion in the former case. The new issue now presented is 
whether the act covers a purchase in Louisiana, made in person by 
the défendant, of liquor to be by him transported to the state of Texas, 
in which state the manufacture of liquors is prohibited by state stat- 
ute, and which, therefore, cornes within the provision of the Reed 
Amendment. It is contended by counsel for the défendants that only 
such orders or purchases as are made by correspondence or telegraph, 
by a défendant in another state to which the liquors are to be trans- 
ported, corne within the reach of the law ; that purchases such as 
alleged in the indictment constitute intrastate commerce over which 
Congress bas no control, and that the construction placed on the act 
by the government woukl therefore render it unconstitutional. 

By the spécifie terms of the act it may be violated in any one of 
three ways : First, by ordering intoxicating liquors to be transported 
in Interstate commerce, exeept for the purposes enumerated, into any 
state the laws of which prohibit their manufacture or sale ; second, by 
purchasing such intoxicating liquors to be so transported in Interstate 
commerce into any state whose laws prohibit their manufacture or 
sale; or, third, by causing such intoxicating liquors to be actually so 
transported in Interstate commerce into such a state. Where a défend- 
ant is indicted under the third provision enumerated, it is necessary 
that the transportation should bave been completed into the prohibited 
state; but, where he is indicted under the first or second provisions, 
it is sufficient that he be charged with ordering or purchasing such 
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intoxicating liquors to be so transported in interstate commerce into 
such a prohibited state. In other words, the offense consists in siich 
order or purchase with the intent and for the purpose of transporting 
the liquors in violation of the inhibition of the law. Under the plain 
langnage of the statute it is not necessary that the order or purchase 
should hâve been made in interstate commerce as contended by the 
défense. This phrase qualifies, not the order or purchase, but the 
subséquent transportation. This is the correct grammatical construc- 
tion of the act, and is, I think, what Congress intended. It is not ma- 
terial from where the défendant made the order or purchase, if the 
liquor was to be transported in interstate commerce in violation of 
the statute. 

Counsel cite many cases in support of the contention that such pur- 
chases constitute intrastate rather than interstate commerce: Coe v. 
Errol, 116 U. S. 517, 6 Sup. Ct. 475, 29 L. Ed. 715 ; Hopkins v. Unit- 
ed States, 171 U. S. 579, 19 Sup. Ct. 40, 43 L. Ed. 290; In re Conecuh 
Fine Eumber & Mfg. Co. (D. C.) 180 Fed. 249; Gulf, C. & S. E. R. R. 
Co. V. Texas, 204 U. S. 403, 27 Sup. Ct. 360, 51 L. Ed. 540; Turpin 
V. Burgess, 117 U. S. 504, 6 Sup. Ct. 835, 29 L. Ed. 988; New York 
V. Tax & A. Com'rs, 104 U. S. 466, 26 L. Ed. 632; Paul v. Virginia, 
75 U. S. (8 Wall.) 168, 19 L. Ed. 357; U. S. v. Freeman, 239 U. 
S. 117, 36 Sup. Ct. 32, 60 E. Ed. 172; United States v. Chavez, 
228 U. S. 525, 33 Sup. Ct. 595, 57 L. Ed. 950; Hammer v. Dagenhart, 
247 U. S. 251, 38 Sup. Ct. 529, 62 E. Ed. 1101, 3 A. L. R. 649, Ann. 
Cas. 1918E, 724. 

Under thèse authorities, I think that the purchase in itself, even for 
the purpose named, was not an act of interstate commerce. The in- 
dictment does not allège any actual transportation. It does not follow, 
however, that Congress did not intend, nor that it had not the author- 
ity, to prohibit such order or purchase of intoxicating liquors for such 
illégal purpose. If Congress has authority to prohibit the doing of 
certain acts, it may penalize the attempt to do such an act, or a con- 
spiracy to accomplish the unlawful purpose. Thus thèse two défend- 
ants might hâve been indicted for conspiracy to violate this statute, 
and the purchase of the liquor might hâve been alleged as an overt act. 
It would not hâve been necessary to allège or prove actual transporta- 
tion into the state of Texas, or, in fact, any transportation at ail. 

In many instances attempts to do an unlawful thing are made 
offenses by act of Congress. It is a crime to présent a false claim for 
loss of a registered letter or package, for an importer to offer a présent 
to a custom officer, for a person to attempt to utter or pass counterfeit 
money, or to offer a bribe to an officer. It is not necessary in any of 
thèse cases that the illégal purpose should hâve been accomplished. 

The offense charged in the indictment is in the nature of an attempt 
to violate a fédéral statute, and, I think, within the authority of Con- 
gress. As was said in the Lottery Case, 188 U. S. 321, 23 Sup. Ct. 
321, 47 E. Ed. 492: 

"It [the Constitution] leaves to Congress a large discrétion as to the means 
that may be employée! in executing a glven power. The Sound construction of 
the Constitution, this court has said, 'must allow to the national Législature 
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that discrétion, with respect to the means by which the powers it confers are 
to be carried into exécution, which will enable that body to perform the hlgh 
dutles asslgned to It in the manner most bénéficiai to the people. Let the end 
be legitimate, let it be withln the scope of the Constitution, and ail means 
which are appropriato, which are plainly adapted to that end, whlch are not 
prohibited, but consist with the letter and spirit of the Constitution, are con- 
stitutional.' " 

The act does not attempt to regulate intrastate commerce, but to 
prevent certain transpoitation of liquors in interstate commerce, and, 
to accomplish this, it prohibits Ihe purchase of intoxicatin^ liquors for 
that illégal purpose. It cannot therefore be said that Congress ex- 
ceeded its constitutional authority. 

The motion to quash is overruled. 



CONNOLLY V. STANDARD OIL CO. OF NEW YORK et al. 

(District Court, D. Ithode Island. April 10, 1020.) 
Kos. 136S, 1369. 

I. Courts €=3365— Question of Joint liability governed by state law. 

On a motion to reniand, the question whether plaintlff's déclaration 
States a joint liability ot the défendants Is governed by the state law. 

2. Romoval of causes <Sz::36l— Déclaration alleging doubt as to whlch défendant 

was liable did not allège Joint tort. 

In an action for depositing in public water substances Injurions to 
shellflsh, a déclaration alleging that défendants were joined because plaln- 
tifC was in doubt as to which of them was guilty of the tortious act caus- 
Ing the injury did not allège a joint tort, so as to prevent removal, as 
Gen. Laws R. I. 1009, c. 283, § 20, permitting plaintlff to join two or more 
défendants when he is in doubt as to the person from whom he is entitled 
to recover, does not obviate the rule that the déclaration must conform 
to the rules of correct pleading against joint défendants. 

3. Fish (^=37(3)— Persons committing separate acts c«using injury to oyster beds 

not joint tort-feasors. 

Persons committing separate violations of Laws E. I. 1909-10, c. 577, § 
1, prohibiting tlie depositing In public waters of substances Injurions to 
shellflsh are not joint tort-feasors under the rule followed in Rhode Is- 
land, though thelr violations concurred in producing Injury to plaintlff's 
oyster beds. 

At Law. Two actions by Thomas H. ConnoUy against the Standard 
Oil Company of New York and others. On plaintlff's motions to 
remand. Motions denied. 

Daniel H. Morrissey, o£ Providence, R. I., for plaintiflF. 

Lee, Boss & McCanna and Frank Healy, ail of Providence, R. L, 
for défendants. 

BROWN, District Judge. [1] Whether the plaintlff's déclaration 
States a joint liability of the défendants is a question of the law of 
the state. Chicago, Rock Island & Pacific R. R. Co. v. Whiteaker, 239 
U. S. 421, 424, 36 Sup. Ct. 152, 60 L. Ed. 360; Hough v. Société Elec- 

^zsFor otber cases eee same topic & KEY-NUMBER In ail Key-Numbered Digesta & Index» 
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trique (D. C.) 232 Fed. 635 : Ches. & Ohio Ry. v. Cockrell, 232 U. 
S. 146, 152, 153, 34 Sup. Ct. 278, 58 L. Ed. 544. 

The décision of the Suprême Court of Rhode Island in Besharian v. 
R. I. Co., 41 R. I. 94, 102 Atl. 807, holds that section 20, c. 283, General 
Laws of R. I. "is not intended for the relief of one who is in doubt 
as to which of a number of acts, each committed by différent persons, 
and each alleged to be unlawful, has caused the injury for which 
he wishes to complain." 

The déclaration charges each of the défendants with a violation of 
section 1 of chapter 577, Public L,aws of R. I. (April 29, 1910), which 
prohibits the depositing in public waters of the state of substances in- 
jurious to shellfish. Section 2 makes a violation of the act a mis- 
demeanor, punishable by fine. Section 3 provides for a civil action 
for double the amount of damages caused by such violation. The 
déclaration is based upon section 3. 

[2, 3] The plaintiff's allégations that he joins the défendants be- 
cause he is in doubt as to "which or how many of the défendants 
* * * is or are guilty of the tortious act which has caused an in- 
jury to said plaintiff," do not allège a joint tort, but, on the contrary, 
indicate that he does not know that his oysters were injured by a joint 
tort. The statute upon which the plaintiff relies to justify the joinder 
does not obviate the rule that the déclaration "must conform to the 
rules of correct pleading against joint défendants." Besharian v. 
R. I. Co., 41 R. I. at page 97, 102 Atl. 807. Even were it alleged that 
separate violations of section 1 of chapter 577 by each of thèse de- 
fendants concurred in producing injury to plaintiff's oyster beds, 
this, according to my under standing of the décisions of the state court, 
would not render the défendants joint tort-feasors. 

The Rhode Island Suprême Court in the Besharian Case adhered 
to the rule stated in Mason v. Copeland, 27 R. I. 232, 61 Atl. 650: 

"That to constltute a joint tort there must be the concurrence of Intention 
on the part o£ the défendants to commit tlie act wliicli is alleged to be unlaw- 
ful and tortious." 

And: 

"The mère unintpntional concurrence of the acts of two distinct parties re- 
sulting in damage to the plaintiff does not f^ive liim an action against the 
parties joiiitly, but a separate action against each of them." 

While this rule seems to be contrary to the weight of authority (see 
cases cited in Morgan v. Hines [D. C] 260 Fed. 585), and is contrary 
to the views of this court as expressed in Kilkenney v. Bockius (C. C.) 
187 Fed. 382, the Rhode Island court, probably with full knowledge 
of the décision of this court, preferred to adhère to its former déci- 
sions. 

Under the law of Rhode Island, which must control, the plaintiff 
has not declared jointly against the défendants. 

Plaintiff's motions to remand, therefore, must be denied. 
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McKEON V. CENTRAL STAMPING CO. 

(Circuit Court of Appeals, Third Circuit. June 7, 1020.) 

No. 2537. 

1. Jury «S^^'IO — Constitutional right of jury trial is right of jury trial of 
English common lavv. 

ïlie rigiit of trial by jury, préservée! liy Const. Amend. 7, is a riglit to 
tlie jury trial of the Ensli-sli coinmou law. especially as tlie Declai'ation 
of Indepentlence cliarged tlie king of Great Britaiu witli depriving tlie 
Colonists of sueli trial. 

[Ed. Note. — For other définitions, see Words aud Phrases, First and 
Second Séries, Trial by Jury.] 

3. Courts <S=>'i5'i — State law authorizing new trial on one issue not applicable 
to fédéral courts. 

Praetice Act N. J. § 73, authorizing a new trial in respect of damages 
without setting aside the verdict in other i-espects, is not niade appli- 
cable to fédéral courts by Rev. St. §§ 721, 914 (Comp. St. §§ 1538, 1537), 
niaking state laws niles of décision and rcquiring the praetice in civil 
causes to conrorm as iicar as may be to tliat in state courts, in view of 
Const. Amend. 7, preserving the right of trial by jury. 

3. Jury <S=381(7î'è) — New trial on issue of damages dénies constitutional 

jury trial. 

Cndor Const. Amend. 7, preserving the right of trial by jury, fédéral 
District Court bas no power to graiit a new trial in an action for in- 
juries on the issue of damages only, as such a restricted form of new 
trial, in which a single jury does not pass on ail the issues, was not 
known to the law of Èngland at the time the Constitution was framed. 

4. Words and phrases — "Préservation." 

"Préservation" is not création ; it is .saving that which already exists, 
and implies the continuance of what previously existed. 

[Ed. Note. — For other deiinitions, see Words and Phrases, Second Sé- 
ries, Préservation.] 

In Error to the District Court of the United States for the Dis- 
trict of New Jersey. 

Action by Matthew J. McKeon, by Patrick McKeon, his next friend, 
against the Central Stamping Company. Judgment for plaintiff, and 
défendant brings error. Reversed and remanded, with directions. 

See, also, 259 Fed. 917. 

Samuel Kalish, Jr. (of Kalish & Kalish), of Newark, N. J., for 
plaintiff in error. 

John W. Palmer, of Newark, N. J., for défendant in error. 

Before BUFFINGTON and WOOLLEY, Circuit Judges, and 
MORRIS, District Judge. 

BUFFINGTON, Circuit Judge. In the court below, Matthew J. 
McKeon, by Patrick McKeon, his father and next friend, citizens of 
New Jersey, brought suit against the Central Stamping Company, 
a corporate citizen of New York. The cause of action was personal 
injury suffered by the minor plaintiff through the alleged négligence 
of the defendant's employés. A trial of the cause resulted in a 

or otlier cases see same toplc & KEY-NUMBER In ail Key-Numbered Digests & Indexes 
264 F.— 25 
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verdict for the plaintiff. On motion by the plaintiff for a new trial, 
the trial judge was of opinion the trial had been without error, other 
than that the damages assessed were not equal to the Lnjury sus- 
tained. Instead, however, of following the usual course in such cases, 
of granting a new trial in which the whole case would be retried, 
the judge granted a restricted trial, wherein the sole issue to be de- 
termined was the amount of damages sustained by the infant plain- 
tiff. On such new trial the défendant sought and offered to prove its 
entire défense to the plaintiff's motion; but the judge declined to 
receive such testimony, and instructed the jury that the sole issue 
before them was the amount of damage suffered by the plaintiff. A 
verdict on this restricted issue having been rendered, and judgment 
entered thereon, the défendant took this writ of error, and the ques- 
tion before us is whether the défendant bas been denied that fédéral 
constitutional right that — 

"In sults at common law, where the value In eontroversy shall exceed 
twenty dollars, the right of trial by jury shall be preserved." 

The question thus raised is basic in character. Such divided ver- 
dict, namely, one where 24 men hâve, in two separate juries of 12 
each, passed on parts of the issues on which the judgment rests, 
and where neither the 24 collectively and neither of the 12 sin- 
gly hâve passed on ail the issues which support the judgment, con- 
stitutes such a departure from the unvarying trial course follow- 
ed in our fédéral courts that, in the absence of any opinion on the 
record by the trial judge warranting such a course, it becomes the 
imperative duty of this tribunal to justify, or by judicial opinion and 
judicial decree forbid, a depatture from the course of trial that 
has obtained in historié continuity in the courts of the United States 
from the foundation of the government. 

Turning, then, to the briefs of counsel for the alleged grounds of 
justification for this course of procédure, we find that the state of 
New Jersey, the territorial Jimits of which state constitute the féd- 
éral district wherein this cause was tried, by its practice act of 1912 
(P. L. 1912, p. 397, § 73) enacted that— 

"When a new trial is ordered because the damages are excessive or inadé- 
quate, and for no other reason, the verdict shall be set aside only In respect of 
damages, and shall stand good in ail other respects." 

It is therefore contended that by virtue of R. S. § 721 (Comp. 
St. § 1538), which provides: "The laws of the several states, except 
where the Constitution, treaties, or statutes of the United States 
otherwise require or provide, shall be regarded as rules of décision 
in trials at common law, in the courts of the United States, in cases 
where they apply" — and in conformity with R. S. § 914 (Comp. St. 
§ 1537), which provides: "The practice, pleadings, and forms and 
modes of proceeding in civil causes, other than equity and admirai ty 
causes, in the Circuit and District Courts, shall conform, as near as 
may be, to the practice, pleadings, and forms and modes of proceed- 
ing existing at the time in like causes in the courts of record of the 
state within which such Circuit or District Courts are held, any rule of 
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court to the contrary notwithstanding" — the court below was justified 
and indeed constrained to foUow the statute of New Jersey. 

Assuming for présent purposes that such statute of New Jersey is 
a constitutional law of that state, but noting, however, that in dis- 
posing of the case of Oppicci v. Eric Railroad Company, 108 Atl. 
759, that court saw fit to state that by such disposition "the question 
of the constitutionaUty of ordering a new trial as to damages alone 
will not then be presented, and we ought not to décide it now," it 
would seem the case bef ore us involves two fédéral questions : First, 
was the action of the court below in following the New Jersey statute 
warranted by the fédéral statutes above cited? And, secondly, if 
not so, was the restricted jury trial in the court below one which de- 
prived the défendant of its constitutional rights that "the right of 
trial by jury shall be preserved"? 

[1,4] What do thèse few simple words, used in the Constitution, 
"the right of trial by jury shall be preserved," mean? Manifestly, 
in answering that question, we naturally ask : What did thèse words 
mean to those who used them when they were written into the Con- 
stitution? Now, in construing those words, one basic fact challenges 
our attention, namely, that there was something that was then pre- 
served, for préservation implies the continuance of what previously 
existed. Préservation is not création ; it is the saving tlaat which 
already exists. Seeing, then, we hâve hère a word which implies the 
existence of something already in being, we find the call of the words 
"preserved," "shall be preserved," answered by a definite thing, to 
wit, "the right of trial by jury." And it will be noted that we are not 
dealing with an indefinite, but a very definite, concrète, well-understood 
thing, that at that time had such a recognized meaning that it was 
described, not as "a right of trial by jury," not as some or any right 
of trial by jury, but as "the right of trial by jury." 

What, then, was "the right of trial by jury" which was in the 
minds of the makers of the Constitution? Light is thrown on this 
by the fact that, in our Déclaration of Independence from Great 
Britain, wé find that among the 27 charges made against "the prés- 
ent king of Great Britain" personally, the eighteenth was "for depriv- 
ing us in many cases of trial by jury," and we called the attention, 
as set forth in the Déclaration, of "our British brethren" to "the 
circumstances of our immigration and settlement hère," and we then 
and there "conjured them hy the ties of our common kindred" to 
disavow thèse usurpations. From this it is quite évident historically 
that the trial by jury of which King George had deprived us was the 
trial by jury to which as British colonists and subjects we were 
then entitled, and which our then fellow British subjects were con- 
jured to disavow as personal usurpations by that arbitrary monarch, 
and, upon which disavowal of the king's action not being made by 
the people of Great Britain, we based our justification for seceding 
from that kingdom. 

Having, then, assigned déniai of the right of trial by jury as 
one of the causes and justifications for declaring our independence, 
and although such trial by jury was preserved in criminal cases by 
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the Constitution itself, yet the omission to préserve it also in civil cases 
was made one of the strong arguments against adoption of the 
Constitution; indeed, its adoption was only secured on the impUed 
understanding tha.t it, vi'ith otlier omitted provisions, would be em- 
bodied in those amendments, which were at once passed. Thèse his- 
torié facts are referred to by the Suprême Court in Parsons v. Bed- 
ford, 28 U. S. (3 Pet.) 445, 7 L. Ed. 732, where Mr. Justice Story 
says : / 

"The trial by jury is justly dear to the American people. It bas always 
been an object of deep interest and .sollcitude, aud every eneroachment upon 
It bas been watebed wlth great jealou.?y. * * * One of the stroiigest ob- 
jections orlglnally taken against the Constitution of the United States was 
the want oi an express provision securlng the rlght of trial by jury in civil 
cases. As soon as the Constitution was adopted, this right was secured by the 
Seventh Amendment of the Constitution jiroposed by Congress, aud which 
received an assent of the people so gênerai as to establish its importance as a 
fundamental guaranty of the rights and liberties of the people." 

Addressing ourselves, then, to the question of what was this trial 
by jury as then fîxed by the common law of Great Britain, it will be 
seen that the jury of the common law of England, consisted of 12 
men,^ that it heard ail the évidence pertinent to the issue raised 
by the pleadings,^ it returned a single verdict,^ and upon such verdict 
judgment was entered,* and if a new trial is granted it is a trial of 
the whole case.*^ 

1 "This [challenging] is usually donc, till the légal number of twelve be 
completed ; in which patriarchal and apostolic number Sir Edward Coke hath 
discovered abundanee of niystery." 3 Blaekstone's Commentaries, p. 365. 

2 "The jury are now ready to hear the merits ; and, to flx thelr attention 
the doser to the facts which they are impanelled and sworn to try, the 
pleadings are opened to them by counsel on that side which holds the affirma- 
tive of the question in issue. * * * The opening counsel briefly Informs 
them what has been transacted in the court above ; the practice, the nature of 
the action, the déclaration, the plea, repllcation and other proccedings, and, 
lastly, upon what point the issue is joined, which is there set down to be de- 
termined. * * * The nature of the case, and the évidence iritended to be 
produced, are next laid before thom by counsel also on the same side ; and 
when their évidence is gone througb, the advocate on the other side opens the 
adverse case, and supports it by évidence ; and then the party which began Is 
heard by way of reply." 3 Blaekstone's Commentaries, 3()7. 

" "When the évidence is gone througb on both sides, the Judge, in the 
présence «f the parties, the counsel, and ail others, sums up the whole to the 
jury ; omitting ail superfluous eircurastances, observing wherein the main 
question and principal i«sue lies, stating what évidence has been given to sup- 
port it, with such remarks as be thlnks necessary for their direction, and 
giving them his opinion in matters of law arising upon that évidence." 3 
Blaekstone's Commentaries, 375. 

* "When they are ail unanImou.sly agreed, the jury return back to the bar. 
» * * Ti-iie only effectuai and légal verdict is the public verdict, in which 
they openly déclare to hâve found the issue for the plaintiff or for the dé- 
tendant ; and if for the plaintiff, they assess the damages also sustained by 
the plaintiff in conséquence of the injury upon which the action is brought." 3 
Blaekstone's Commentaries, 376. 

s 3 Blackstone, p. 386. "For thèse and other reasons of the like kind, it is 
the practice of the court to award a new, or second trial," from which it 
will be seen the new trial is hère referred to as a second trial : that is, a 
trial of the same kind as the first. This is also évident from the rest of the 
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Such vvas the trial by jury as stated in the Commentaries of Black- 
stone in 1758, and which in the intervening years before the Décla- 
ration of Independence had become familiar to the colonial lawyers, 
from whose niimber so many of those who frsmed the Constitution 
were drawn, for of the 39 men who signed the Constitution 24 were 
lawyers, some of whom had gone overseas and obtained their légal 
training in the London Inns of Court. As students of the English 
common law, they knew, in common with légal statesmen, such as 
Blackstone, what the "trial by jury" was, and it was that trial by 
jury they wrote into the Constitution of the new nation that it "shall 
be preserved." They knew it had stood the test of time and use on the 
other side of the sea, and they recognized the fact that a sustained 
use of such an institution in unbroken, historié continuity in and of 
itself proved its worth, its time-tried past, and its time-to-be future de- 
pendability. They recognized, not only its value in securing to liti- 
gants their individual rights, but in constructive statesmanship that 
it went to sustainmg the foundation of the nation ; for, as Blackstone 
liad written, nearly 30 years before our Constitution preserved it: 

"The trial by jury bas hoen, and I thiiik ever will be, looked on as the glory 
of the English law. * * * jt is the most transcendent privilège wliieh any 
suhject ean enjoy, or wish for, that ho oauuot be affeoted either in his property, 
his llberty or his person, but by the una.nimous consent of twelve of his 
neighbor.s and equals." 

Indeed, the Seventh Amendment, taken as a whole, makes it clear 
that the jury trial thus preserved is the jury trial of English common 
law, for as the fîrst clause of the amendment préserves the use of 
the jury. viz. "The right of trial hy jury shall be preserved," so the 
second clause provides that the fruit of such jury trial shall be pre- 
served in accordance with the principles of the common law, viz. 
"and no fact tried by a jury shall be otherwise re-examined in any 
court of the United States, than according to the rules of common 
law." In that regard Mr. Justice Story, in United States v. Wonson, 
1 Gall. 5, Fed. Cas. No. 16,7.50, said : 

"Beyond ail qTiestion. the common law * * * alluded to * * * is 
the common law of England, the grand réservoir of ail our jurisprudence." 

This statement of Mr. Justice Story is in accord with the hold- 
ings of the vSupreme Court of the United States. In Lowe v. Kansas, 
163 U". S. 85, 16 vSup. Ct. 1033, 41 U. Ed. 78, that court says: 

"Wbetlier the mode of proceoiUng, prescrihe by this statute, and followed 
in this case, was due pro(-ess of law. dep;'nds upon the question wliether it 
was in substantial accord with the law nud usage in Kngland before the Décla- 
ration of Independence, and in this countr.v since it became a nation, in simi- 
lar cases." 

So in Murray v. Hoboken, 59 U. S. (18 How.) 276, 15 L. Ed. 372: 

"To wliat principles, tlien, are \\e to resort to ascertaln whether this pro- 
eess, enacted by Congres.s, is (Uu; processV To this the answer must be two- 

paragraph, viz. : "Tînt if two juries agrée in (he same or a similar verdict, a 
third trial is seldom awarded : for the law will not readily suppose that the 
verdict of any one sub.se(iuent jury can countervail the oaths of the two 
preceding ones." 
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fold. We must examine the Constitution itself, to sec wlietlier tliis process 
be in conflict witli any of its provisions. If not fonnd to be so, we must 
look to those settied usages and modes of proceeding existing in tlie common 
and statute law of Kngland, before tlie émigration of our ancostors, and whicb 
are shown not to bave been unsuited to tlieir civil and political condition by 
having been acted on-by them aftor tbe settlement of this country." 

[2] Seeing, then, that text-book writers on the common law of 
England and the Year Books and Reports of that country show no in- 
stance where trial by jury at common law has been other than a trial 
by one iury of ail the issues involved in the case, and that the fédéral 
courts hâve preserved this common-law practice of jury trial in un- 
broken historié continuity in fulfillment of the constitutional guaranty, 
both in criminal and civil cases, we are justified in holding, also, that 
the action of the court below in following the New Jersey statute 
was not warranted by the fédéral conformity statute cited, and this 
for the reason that new trials, under the fédéral décisions, are not 
governed by the conformity statute. In that regard we note that in 
Missouri, etc., v. Chicago, etc., 132 U. S. 191, 10 Sup. Ct. 65, 33 L. 
Ed. 309, the Suprême Court of the United States held: 

"In regard to motions for a new trial, and bllls of exceptions, those courts 
are indei)endent of any statute or practice prevalling in the courts of the 
State in which the trial is had." 

In re Chateatigay Iron Co., 128 U. S. 554, 9 Sup. Ct. 153, 32 L. 
Ed. 508, it is also said : 

"The object of section 914 was to assimilate the form and manner in which 
the parties should présent their claims and défense, in the préparation for 
the trial of suits in the fédéral courts, to those prevailing in the courts of the 
state. * * * It does not apply to a motion for a new trial, nor affect the 
power of the Circuit Court to grant or refuse a new trial at its discrétion, so 
it does not cover any other meaus of entorcing or revising a décision once 
made by the Circuit Court." 

In United States v. Train (C. C.) 12 Fed. 852, Mr. Justice Gray, 
sitting at circuit, held: 

"The object of the former section [914] was to assimilate the form and 
manner in which the parties should présent their claims and défenses, in the 
préparation for and trial of suits in the fédéral courts, to those prevailing in 
the courts of the state. It does not include state statutes requiring instruc- 
tions to the jury to be reduced to writing ; or permitting such instructions and 
certain papers read in évidence to be taken by the jury when they retire ; 
or requiring the jury to be directed, if they return a gênerai verdict, to fmd 
specially upon particular questions of fact involved in the issues. Nudd v. 
Burrows, 91 U. S. 426; Sawin v. Kenny, 93 U. S. 289; Indianapolis & St. 
L. K. R. V. Horst, Id. 291 ; West v. Smith, 101 IT. S. 263. It does not apply to 
motions for a new trial, nor, whatever rule may be proscribed by the statutes 
of the state upon that subject, does it control or affect the power of the féd- 
éral courts under the Judiciary Act of September 24, 1879, c. 20, § 17, and 
Tinder section 726 of the Revised Statutes, to grant or refuse a new trial at 
their discrétion. Indianapolis & St. L. R. R. v. Horst, above cited ; Newcomb 
V. Wood, 97 U. S. 581." 

[3,] As, then, the fédéral statutes did not justify the court below 
in conforming to the statute of New Jersey regulating the grant of 
new trials, the only ground of justification of such course must be 
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the gênerai inhérent power of tlie court below to grant a new trial 
of the restricted character ordered in this case. In our view, such 
restricted form of new trial was one not known to the law of Eng- 
land at the time the Constitution was formed. Such restricted trial, 
where the whole case is not submitted in toto to a jury of 12 men, 
is not the trial by jury guaranteed by the Seventh Amendment of the 
fédéral Constitution, and was therefore beyond the power of the 
court below to impose on the défendant. In that conclusion this court 
does not stand alone, for in 1897 the late Judge Hammond, in 
Hughey v. Sullivan (C. C.) 80 Fed. 72, delivered an opinion which 
in substance covered ail the questions hère involved, cited the perti- 
nent authorities, and discussed the principles involved, with a clear- 
ness and weight that appeals to those who regard the Constitution as 
the basic law of the nation, and are mindful of the right and duty 
of the fédéral courts to assert and préserve against encroachment 
their power and duty to enforce the Constitution. What Judge 
Hammond then said may be well hère and now resaid: 

"While the fstate] Lcfrlsilature may prcscribe any rule of property or any 
rule of pleading or any rule of practice or any form of procédure, it cannot 
Invade the domain of judsment either of the jury or its preslding judge, and 
direct what that judgmont sball be, in the discharge of the respective or joint 
functions of either. Thèse miist remain under the fédéral Constitution, at 
least, to the government of tlie common law. It may be inconvénient, and 
sometimes, possibly, oppressive, that this restriction exists. Originally, the 
fédéral Constitution did not contain it as to civil cases, and it was subse- 
quently inserted by the amendments with other similar restrictions upon 
législative power ; but, wisely or unwisely, it has flxed the common-law trial 
by jury as that to which we are bound, and only that." 

So holding, the judgment entered below will be reversed, and the 
cause remanded, with directions to grant a new trial in accordance 
with the views herein set forth. 



GREIF BROS. COOPERAGE CO. v. MULLINIX et al. 

(Circuit Court of Appeals, Elghth Circuit. March 15, 1920.) 
No. 5403. 

1. Appeal and error <©=3863— Portions of decree not appealed frotti will not be 

distiirbed. 

AVhere appellants sought review of only part of the decree, and there 
was no appeal from the remainder which was in appellant's favor, such 
portion of the decree remains in force and will not be disturbed. 

2. Bankruptcy <s=3ll— In administering estâtes, court of bankruptcy exercises éq- 

uitable powers. 

In administering estâtes, court of bankruptcy exercises équitable powers. 

3. Equity ig::=>3— Court of equity can act only on the conscience of the party. 

A court of equity can act only on the conscience of a party, and if he has 
donc nothing that taints it no demand can attach upon it, so as to givc 
jurisdiction. 

iÊ=3For other cases see same topic & KEY-NUMBBR in ail Key-Numbered Digests & Indexes 
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4. Bankruptoy «S» 140 (3)— Equitable rights of one making agreed aavances to 
bankrupt superior to those of trustée. 

Where, under a contract marte seven months before bankruptcy, between 
a bankrupt and a cooperage coinpany, tliat the former should manufacture 
and sell the product of his stave mill to the latter at fixed priées, and 
that the latter should advance, and it had advanced at the time of the 
bankruptcy, the moneys to enable the bankrupt to acquire materials and 
pay labor, and the bankrupt had on hand at the time of the bankruptcy 
a number of staves manufaetured, the équitable rights of the cooperage 
Company to such staves were superior to those of the trustée or unse- 
cured credîtors. 

0. Bankruptcy <S=>I40(3), 254— When trustée adopts executory contract, he as- 
sumes liabiiity of bankrupt. 

When the trustée in bankruptcy, by order of the référée or of the 
court, elects to ratify, conflrm, and adopt an executory contract of the 
bankrupt, he thereby assumes the liabilities of the bankrupt and takes 
the contract in the same plight in which the bankrupt held it ; so, where 
the trustée adopted an executory contract for the manufacture of staves, 
under which a cooperage company liad already mad« large advances, 
whlch enabled the bankrupt to manufacture staves found on hand at 
the time of the bankruptcy, the trustée Is bound, just as was the bankrupt, 
to tum over the staves to the cooperage company. 

6. Partnership (@=332— Cooperage company, making advances to bankrupt, held 

net a partner. 

Where a corporation, under contract with indivldual bankrupt that it 
should receive ail of the staves he manufaetured, made advances, and 
such advances were merely for the purpose of enabllng the individual 
to do business, no partnership between the parties was created. 

7. Bankruptcy <S==>I54 — One making advances to bankrupt held to hâve équitable 

lien superior to credîtors. 

Corporation, which made advances to a bankrupt to enable him to 
continue the manufacture of staves, under an agreement that the cor- 
poration should purchase the bankrupt's entlre output, held to hâve 
équitable lien superior to the rights of other creditors, where the purchase 
price had been paid in advance, even though légal title to the property 
remained in the bankrupt ; and hence, where the trustée adopted the 
contract and continued manufacturing staves under the same arrange- 
ment, the corporation cannot at a later date be requlred to pay for ail 
of the staves turned over to it, without any déduction for advances. 

Appeal from the District Court of the United States for the East- 
ern District of Arkansas ; Jacob Tricher, Judge. 

In the matter of the bankruptcy of George A. Booser. Pétition by 
F. C. Mullinix, trustée, and another, against the Greif Bros. Cooperage 
Company. The référée denied the pétition, and, the referee's dé- 
termination having been reversed by the District Court, défendant 
appeals from the decree. Remanded, with directions to reverse and 
set aside the decree. 

h. L. Campbell, of Newport, Ark., for appellant. 
Arthur C. Eckert, of St. Louis, Mo. (H. M. Cooley, of Jonesboro, 
Ark., on the brief), for appellees. 

Before SANBORN, Circuit Judge, and LEWIS and MUNGER, 
District Judges. 

SANBORN, Circuit Judge. George A. Booser, the owner of a 
stave mill in Arkansas, was adjudged a bankrupt on July 18, 1917. 
At that time he was engaged in performing a contract which he had 
made on December 27, 1916, with Greif Bros. Cooperage Company, 



GREIF BROS. COOPEBAGE CO. V. MULLINIX 393 

(264 F.) 

a corporation engaged in the purchase and sale of slaves and other 
materials for the making of barrels, to operate his mill diligently dur- 
ing the year 1917, and to deliver to that company the entire product 
thereof during that year as fast as it should be manufactured, in con- 
sidération of certain mill prices specified in the agreement, a certain 
percentage of the amounts, if any, in excess of the mill prices, for 
which the Greif Company should sell the staves, and certain advance 
payments of the purchase prices, which that company agreed to make 
him, to assist him in paying for necessary logs, materials, and labor in 
order to make the staves. In accordance with the terms of the con- 
tract, Booser, on the day of his adjudication, July 18, 1917, had manu- 
factured and had on hand ready for delivery to the Greif Company 
about 1,442,400 staves, and that company had advanced in payment of 
the purchase prices of thèse staves, and of logs to be made into staves, 
about $20,500. Upon the adjudication the Greif Company presented 
by pétition the situation to the référée in bankruptcy, wrho found 
that the trustée in bankruptcy was equitably bound to perform 
the contract, that its performance would be advantageous to the 
estate of the bankrupt, ratified and confirmed the agreement, or- 
dered the trustée to comply with its terms and complète its per- 
formance, and that the staves on hand at the time of the adjudica- 
tion and those subsequently manufactured during 1917 be delivered 
to the Greif Company and accounted for by it pursuant to the terms 
of the contract. In obédience to this judgment and order the Greif 
Company continued its advances, and both parties complied with the 
terms of the contract until it expired on December 31, 1917. On 
that day the trustée had on hand about 1,000,000 staves, which had 
been made under the terms of the contract and the order of the court, 
and a quantity of logs, and the Greif Company had advanced, pur- 
suant to the order and terms of the contract, about $21,500 in pay- 
ment of the purchase price thereof. 

On January 16, 1918, upon a pétition of the Greif Company and aft- 
er a hearing thereon, at which the trustée entered his appearance and 
waived formai notice, the référée in bankruptcy found that the Greif 
Company had fully performed its contract ; that on December 31, 
1917, it had advanced according to the terms thereof $21,618.33 for 
timber, labor, and other expenses incident to the manufacture of the 
1,000,000 staves on hand; that it had paid the considération of those 
staves and was entitled to the delivery thereof and to the manufacture 
of the logs into staves; and it ordered that the trustée prépare the 
staves on hand for market and deliver them to the Greif Company, 
and that it manufacture the logs into staves, deliver them to the Greif 
Company, and collect of that company any moneys that might be due 
after the proceeds had been applied according to the terms of the con- 
tract of December 27, 1916. Upon the making of this order the 
trustée and the Greif Company made a new contract in substantially 
the same terms as those of the contract of December 27, 1916, for 
the manufacture and delivery of the product of the stave mill to 
the Greif Company during the year 1918, and the Greif Company 
and the trustée proceeded to comply with and were complying with 
this order and the contract of January 16, 1918, when in March of 
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that year the Northwestern Bank, a creditor of the bankrupt, upon a 
renewal of part of an indebtedness of Booser to it for $15,000, which 
was incurred many months before the contract of December 27, 
1916, was made, presented a pétition and an amended pétition to 
the référée to vacate his order of January 16, 1918, and to déclare 
the claim of the Greif Company against the estate of the bankrupt 
null and void on the groiind (1) that Booser, the bankrupt, and the 
Greif Company, were partners; and (2) that the Greif Company 
had no légal title to or légal or équitable lien upon the staves and logs 
in the possession of the bankrupt at the time of his adjudication. 
Th" Greif Company answered the pétition and denied its alleged 
equities, and the référée heard the évidence and arguments, found 
the facts which bave been recited, and on April 10, 1918, ordered the 
pétition of the bank dismissed for want of equity. 

After a final hearing upon a pétition of the bank and the trustée, 
for a review of this order and a vacation of the order of the référée 
of January 16, 1918, the court below adjudged and ordered (1) that 
the action of the référée in affirming and adopting the contract of 
December 27, 1916, be approved ; (2) that the other orders of the réf- 
érée be afFirmed, except that the Greif Company be required to pay to 
the trustée the mill priées of the 1,442,400 staves on hand at the time 
of the adjudication and the percentage of the différence between the 
mill priées and the prices for which the Greif Company sold thèse 
staves specified in the contract, less any amounts it had paid to 
the trustée on account of them, and that it account to the trustée 
for the full market value of ail the staves, lumber, logs, and ma- 
terial on hand at the time of the adjudication without giving any 
crédit, offset, or allowance to it on account of the $20,500 it had 
advanced and paid to the bankrupt before that time in accordance 
with the terms of its contract in payment of the purchase price of 
those staves and logs. 

[1] The Greif Company bas appealed from tliis decree, and neither 
the bank nor the trustée has done so. Therefore that portion of 
the decree which affirmed the order of the référée made at the time 
of the adjudication in July, 1917, to the effect that the contract of 
December 27, 1916, be confirmée!, ratified, and adopted by the trustée, 
and that he "complète the same and fully comply with its terms," 
still stands unchallenged and in full force. Pursuant to that con- 
tract the Greif Company had before the adjudication advanced and 
paid to Booser, the bankrupt, in payment of the purchase price of the 
staves on hand at that time and those yet to be made, $20,500, an 
amount in excess of the entire purchase price of the staves then on 
hand, to the immédiate delivery of which and to the proceeds of 
their sale the Greif Company was then entitled under the agreement. 
It was in this state of the case that the référée ordered the trustée 
to adopt and perform the contract, to deliver to the Greif Company 
the staves on hand, for which it had already paid, and to account 
to it for the proceeds of the sale according to the terms of the con- 
tract. The trustée and the Greif Company did so. Before Decem- 
ber 31, 1917, the date of the expiration of the contract, thèse staves 
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had been delivered to the Greif Company, had been sold by it, and 
their priées accounted for according to the terms of the agreement. 
This action of thèse parties was on January 16, 1918, approved and 
confirmed by the référée, and a new contract made between them by 
his direction, upon the same terms as that of July 27, 1916, and then 
they proceeded to perform that contract. 

[2-4] Now the complaint of the Greif Company is that, after ail 
thèse things had been donc, the court below, by its decree of December 
18, 1918, has in substance ordered it to pay to the trustée the full pur- 
chase price of the staves on hand at the time of the adjudication, a 
purchase price which by its advance to Booser before the adjudica- 
tion in accordance with the terms of the contract it had already paid. 
In Gage Lumber Co. v. McEldowney, 207 Fed. 255, at page 259, 124 
C. C. A. 641, at page 645, Circuit Judge Warrington well says : 

"A court of bankniptcy views transactions of this lîind upon the broadest 
équitable principles, and does not hesitate to effeetuato the actual intent of 
transactions honcstly hart with a bankrupt, without much restraint as to 
formality or procédure. Hurley v. Atchison, Topeka & Santa Fé Ry., supra. 
213 U. S. at pagre 1.32, 29 Sup. Ct. étiC, 53 L. Ed. 729, approving language of 
Circuit Judge Putnam." 

In Atchison, Topeka & Santa Fé Ry. v. Hurley, 153 Fed. 503, 508. 
82 C. C. A. 453, 458, Adams, Circuit Judge, said : : 

"The administration and distribution of the property of bankrupts is a 
proceedlng in equity (In re Rochford, 59 C. C. A. 388, 124 Fed. 182), and should 
be conducted on broad équitable Unes, with a view of recognizing and en- 
forcing the rights of ail parties clalming an ùiterest in the estate, whether 
they be légal or équitable, or both." 

L,et us consider the claims of the bank and the trustée to the second 
payment from the Greif Company of the purchase price of thèse 
staves in the light of thèse principles. They first made their applica- 
tion for this relief more than seven months after, by order of the 
court the trustée had adopted, and more than two months after the 
trustée and the Greif Company had completed the performance of, 
the contract of December 27, 1916. The référée found and adjudged 
that that contract was fair, and was so advantageous to Booser and 
to his estate that it ordered it adopted and completed by the parties 
thereto, and then caused the tru.stee to make a new contract of the 
same character with the Greif Company for the succeeding year. 
Pursuant to the first contract the Greif Company had at the time of 
the adjudication advanced $20,500, and had paid in full the pur- 
chase price of the staves, it had by the contract and this advance 
caused their production and the profit to the Booser estate from the 
performance of the agreement, and it had done this in considération 
of Booser's covenant that thèse staves should be delivered to it as 
fasrt as they were manufactured. The bank had not loaned or ad- 
vanced any money to produce the staves, or in reliance upon the 
ownership thereof by Booser. It had loaned its money many months 
before the contract of December 27, 1916, and its claim was against 
Booser for an unpaid balance of his old debt. It appealed to the 
court below, a court of equity, to deprive the Greif Company of 
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the benefit and proceeds of the staves for which it had paid, and to 
the delivery of which it was entitled by the terms of the agreement, 
by compelling it to pay the purchase priée of them the second time. 

"A court of equity caii act only on the conscience of a party; If he lias done 
n'othlng that taints it, no demiuui can attacii npou it, so as to give aiiy juris- 
dictlon." Boone v. Cliiles, 10 l'et. 177, 210 (0 L. Ed. 388). 

The Greif Company had committed no wrong, was guilty of no 
fraud, its equity in the staves and in their proceeds was strong and 
compelHng, while the daim of the bank was not only without equity, 
but inéquitable, nor was there any évidence in the trial of this case 
that any other créditer represented by the trustée had any stronger 
equity than the bank. 

The contract and the évidence leave no doubt that the intention 
of the parties to it and its légal effect was that llooser should operate 
his stave mill to its capacity throughout the year 1917 and deliver 
the staves he made from time to time after their manufacture was 
completed to the Greif Company, that it should pay for them the 
priées and on the terms therein stated, and that in order to assist 
Booser in the manufacture of the staves it should pay the purchase 
priées of the staves in process of manufacture before those priées 
became due by advances to the amounts stated in the contract to 
enable Booser to pay for the necessary materials and labor to pro- 
duce the staves. When the adjudication came the Greif Company's 
advances had completely paid the purchase price of the staves on 
hand, and it was entitled to the delivery of them. but they were still 
in the possession and control of the bankrupt. The naked légal title 
to and the possession of them were in him, but the entire bénéficiai 
équitable interest in them was in the Greif Company, for whose bene- 
fit alone the bankrupt held them. Where, as under thèse circum- 
stances, a manufacturer agrées to make and deliver to a purchaser 
staves or other articles for specified prices and on fixed terms, one of 
which is that the purchaser will make spécifie advances in payment of 
the purchase price to enable the manufacturer to pay for necessary 
materials and labor, and at the time of the adjudication in bankrupt- 
cy of the latter there is a quantity of the manufactured product which 
the purchaser's advances hâve paid for, in the possession of the bank- 
rupt, the équitable right of the purchaser thereto is superior to that 
of the trustée in bankruptcy or of the unsecured creditors he repre- 
sents. A., T. & S. F. Rv. v. Hurley, 1.S3 Fed. 503, 505, 507, .509, 
510, 82 C. C. A. 453; Hurley v. A., T. & S. F. Ry., 213 U. S. 126, 132, 
29 Sup. Ct. 466, 53 L. Fd. 729; Gage Lumber Co. v. McEldowney, 
207 Fed. 255, 259, 260, 262, 124 C. C. A. 641. 

[5] Moreover, the order of the court below, in so far as it modified 
the orders of the référée, fails to commend itself to the judgment 
for another reason. When the adjudication in bankruptcy was made, 
the Greif Company and the bankrupt were in the midst of the per- 
formance of the executory contract of December 27, 1916. The réf- 
érée in bankruptcy and the trustée, with his consent, were vested with 
the power and charged with the duty to accept, adopt and perform that 
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contract, or to renounce it, and thereby to require the Greif Company 
to continue to perform it or to release it from further performance. 
The référée and the trustée elected to require performance. The réf- 
érée ordered the ratification, afifinnance, and adoption of the contract 
by the trustée and directed him to perform it in accordance with the 
terms thereof. Pursuant to that order the Greif Company and the 
trustée continued from July 18, 1917, to the expiration of the contract, 
December 31, 1917, to perform the agreement and completed that per- 
formance. The order of the référée, pursuant to which that perform- 
ance was made, has been affirmed by the court below, and is still in 
full force. By it the référée and the court below required the Greif 
Company to continue and complète the performance of the contract, 
and subjected the trustée and the estate to the liability on their part 
to perform the bankrupt's part of the contract according to its terms. 

In March, 1918, after that contract had been performed, it was too 
late and too inéquitable for the court of bankruptcy to repudiate or 
rescind, in the absence of fraud or mistake, any of the terms of that 
contract, and one of those terms was that the staves on hand at the 
time of the adjudication should be delivered to the Greif Company, 
and that the proceeds of their sale should be received and accounted 
for by the Greif Company pursuant to the termes of the agreement. 
The order of the référée adopting the contract, and the action of the 
trustée in compliance with that order, induced the Greif Company 
to continue its advances and complète its performance, so that when 
the contract expired by its terms on December 31, 1917, its advances 
were $21,618.33. The trustée and the court below accepted the bene- 
fits of the Greif Company's performance and advances, and by their 
action they were estopped from denying the liability of the trustée 
and the bankrupt estate to bear tlie burdens of that contract and of its 
performance. When the trustée in bankruptcy, by order of the référée 
or of the court, elects to ratify, confirm, and adopt the executory 
contract of the bankrupt, he thereby assumes the liabiUties of the 
bankrupt thereunder, and takes the contract in the same plight in 
which the bankrupt held it. A., T. & S. F. Rv. v. Hurley, 153 Fed. 
503, 510, 82 C. C. A. 453, and cases there cited; In re Milev (D. O 
187 Fed. 177, 180; Famés v. H. R. Claflin Co. (D. C.) 220 Fed. 190, 
191 ; Odell V. Bedford (D. C.) 224 Fed. 996, 997; Mound Mines Co. 
v. Hawthorne, 173 Fed. 882, 888, 97 C. C. A. 394. The court below 
and the trustée, by the order of ratification, adoption, and performance 
of the contract of December 27, 1916, and by accepting the benefits 
of that performance by the Greif Company, caused the trustée and the 
estate of the bankrupt to assume the covenants and liabilities of 
Booser thereunder, and estopped them from denying that the Greif 
Company was entitled to the staves, legs, and material on hand at the 
time of the adjudication on the same terms, and to the same extent 
that it would hâve been entitled to them if Booser had not become a 
bankrupt and had completely performed his part of the contract. 

[6] Counsel for the bank and for the trustée bave exhaustively and 
forcibly contended that the equities of the trustée and the unsecured 
creditors he represents in the staves and logs on hand at the time 
of the adjudication were superior to those of the Greif Company. 
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They argned that that company was not entitled to the staves, logs, 
and material on hand upon the terms of the contract, and that the 
trustée had the superior right to them and their proceeds, without 
crediting or allowing the company for the payment for them it had 
made in advance of their delivery, because the Greif Company and 
Booser vvere partners in the manufacture and sale of the staves. 
But the characters of the parties, one a corporation, in the business 
o£ buying and selhng materials for the construction of barrels, the 
other the owner of a mill, engaged in the manufacture of staves, 
the évidence in this record, and the contract itself, hâve left no doubt 
that thèse parties never intended to be and never were partners, and 
that the contract was a simple agreement, not of loaning or bor- 
rovi'ing money, but of sale of the product of the mill at specified priées, 
and of advances by the buyer of the purchase prices of the staves in 
order to assist the vendor in paying for the material and labor neces- 
sary for their manufacture, a contract of the nature of that described 
in Hurley v. A., T. & S. F. Ry., 213 U. S. at page 132, 29 Sup. Ct. 
466, 53 L. Ed. 729. 

[7] They urge as another reason for the position they take that the 
Greif Company had no légal recorded lien on the staves and logs for 
which it had paid. Conceding, but not admitting, that it had no 
such lien, nevertheless it had the entire bénéficiai ownership of the 
staves vi'hich it had paid for, an équitable interest which had its 
inception on December 27, 1916, when the contract was made, and 
which increased in volume and strength as the amounts of the Greif 
Company's advances rose, and this equity may not in a court of 
chancery be disregarded, in the absence of any superior équitable 
right. They insist that the Greif Company had no équitable lien 
upon the staves and logs, but, whether its équitable interest be termed 
a lien or an équitable title, in view of the façts and reasons which hâve 
been stated and the authorities which hâve been cited in the earlier 
part of this opinion, the conclusion has been irresistibly forced up- 
on the mind that it had at the time of the adjudication an equity 
in the manufactured product of the mill superior to that of the trustée 
and of any one he represented, which appeals with compelling force 
to the conscience of a chancellor. Counsel hâve cited in support of 
their contentions many authorities, but an examination of them has 
failed to persuade that the views already expressed and the déci- 
sions which sustain them are not sustained by the better reasons and 
the greater weight of authority. 

And, finally, the fact that the court below and the trustée ratified 
and adopted the contract of December 26, 1916, caused its complète 
performance by the Greif Company and the trustée, and accepted its 
benefits, is a conclusive answer in the opinion of the court to ail 
the contentions for the bank and the trustée in this case. 

L,et the case be remanded to the court below, with directions to 
reverse and set aside ail that part of its decree which modifies any 
of the orders of the référée therein, and to approve and confirm the 
order of the référée of April 10, 1918, which dismissed the pétition 
of the bank for want of eauitv. and let the Greif Company recover 
its costs. 
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JENNINGS V. UNITED STATES. 

(Circuit Court of Apreals, Eighth Circuit. February 17, 1920.) 

No. 5071. 

1. Injunction <S=323I— Judgment in contempt acfion may only be reversed for 

errors shown by record. 

In a criminal action for contempt In violating an injunction, the oniy 
errors for wliicli tlie judgment may be reversed are tliose errors of law 
committed by tlie court below in tlio contempt action, and the burden is 
on défendant to establish tlie existence of sucli errors by the record in sucli 
action. 

2. Injunction ©=3219— Order évidences adjudication of jurisdiction and raises 

presumption thereof. 

In a criminal action for contempt in violating an injunction, the order 
of injunction showing that it was made after notice and hearing, on a mo- 
tion at whieh défendant was represented by counsel, is évidence of ad- 
judication by the court of its owu jurisdiction, and raises a strong légal 
presumption that the court had jurisdiction, especially vfhere the time for 
appealing bas expired without any appeal being taken. 

3. Injunction <S=323I— Evidence not introdueed below cannot be considered in 

contempt proceeding. 

On appeal In a criminal action for contempt by violation of an injunc- 
tion, the complaiut in the equity suit cannot be relied on to show want 
of jurisdiction to granc the injunction, where It was not ofCered in évi- 
dence, and so far as appcars was not before the court. 

4. Injunction €=>23l— Matter in transcript, not part of bill of exceptions or cer- 

tified as copy of original, may not be considered. 

On appeal in a criminal action for contempt, consisting of the violation 
of an injunction, a bill in equity appearing in the transcript, but not con- 
stituting a part of the bill of exceptions, in itself or by any référence to 
it therein, and which is not shown by the record to bave been offered or 
received in évidence, or considered by the lower court, and which is not 
certified to be a copy of any original, cannot be considered. 

5. Injunction <S:=32ig— Party not appealing in injunction suit estopped to attacl< 

jurisdiction in contempt proceeding. 

A party to a suit for an injunction, who did not appeal from an order 
of injunction, is estopped tliereby from successfully objecting to the 
court's jurisdiction in a criminal action to punish him for contempt in 
violating such injunction. 

6. Injunction ©=?! 18(1) — Complaint sufficient to entitle mortgagee and bond- 

holder of street raiiway to injunction against strilàng employés. 

A complaint, in a suit by a mortgagee of a street raiiway and a holder 
of mortgage bonds against the raiiway, its strikmg employés, and others, 
alleging that the employés and others, pursuant to a eonspiracy, were 
by threats, intimidation, and violence hindering and in large part pre- 
venting the opération of the raiiway, thereby depreciating the value of the 
property and plaintiffs' security, and unless enjoined would irreparably 
injure such security, and destroy or reuder it of much less value than 
the amount of the bonds, and asking an injunction, was sufiicient to en- 
title plaintiiïs to équitable relief, regardless of allégations of the contract 
between the raiiway and its employés, which they were charged with 
breaking. 

7. Courts ©=3310— Raiiway not indispensable party to suit by mortgagee and 

bondholder, so as to oust jurisdiction. 

In a suit by a mortgagee and a holder of bonds of a street raiiway 
Company to enjoin striking employés and others from preventing the 
opération of the road by violence and intimidation, the raiiway was not 

<g=3For otlier cases see same topio & KEY-NUMBER in ail Key-Numbered Digests & Indexes 
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an indispensable party, and the fact that it was interested on the sams 
slde as plaintiffs did not oiist the court of jurisdietion, wliere tlie neces- 
sary diversity of citizenship between plaintiffs and the employés existed. 

8. Parties ©=>29— Ruie as to "indispensable parties" in fédérai courts stated. 

The only "indispensable party" in a fédérai court is one who bas sucli 
an interest in tiie controversy ou its subject-matter thiit a final docveo be- 
tween the other parties cannot be made witliout seriously injuriiig lits 
interest, or leaving the controversy in such a situation that its final dé- 
termination may bc inconsistent with equity and good conscience. 

[Ed. Note. — For otiier définitions, see Words and Phrases, First and 
Second Séries, Indispensable Party.] 

9. Courts <®=:33I0— Only indispensable parties should be considered in determining 

jurisdiction. 

In the détermination of tlie .lurisdiction of national courts, indispen- 
sable parties only should be considered as ail others may be dismissed or 
disregarded, if their présence would oust the jurisdiction or restriet 
plaintiffs' right. 

10. Equity <S=?339— Suit may be dismissed as to parties not indispensable and 
retained as to otiiers. 

Where the court iias jurisdiction of the subject-matter and the parties, 
the bill may be dismissed as to any défendant who is not an indispensable 
party to the suit and retained as to other défendants. 

11. Injunction <@=}230(2) — Indictment or information not required in action for 
contempt. 

Under Act Oct. 15, 1914, § 22 (Comp. St. § 1245b), authorizing the com- 
mencement of actions for contempt when reasonable grounds are shown 
by the afiidavit of some crédible person, or information flled by any dis- 
trict attorney, no indictment or information was essential in criminal 
actions for contempt in violatiug an injunction, where the charges were 
set fortli in a formai verified complaint or affidavit, on which the writs 
of arrest were issued. 

12. Injunction <@=^230(l )— Consolidation of actions for contempt not error. 

Under Rev. St. § 1024 (Comp. St. § 1690), authorizing the joinder in one 
indictment of charges for acts or transactions of the same class of crimes, 
or offenses, and the consolidation of separate indictments, and section 921, 
authorizing the consolidation of causes when it appears reasonable to 
consolidate them, there was no error in consolidating for trial separate 
criminal actions for contempt for violations of tlie same injunction. 

In Error to the District Court of the United States for the Western 
District of Missouri ; Arba S. Van Valkenburg, Judge. 

Consolidated contempt actions by the United States against O. Ë. 
Jennings. From judgments against défendant, he appeals. Affirmed. 

O. T. Hamhn, of Springfield, Mo. (Willard W. HamHn, of Spring- 
field, Mo., on the brief), for plaintiff in error. 

Francis M. Wilson, U. S. Atty., of Kansas City, Mo. (Elmer B. 
Silvers, Asst. U. S. Atty., of Kansas City, Mo., on the brief), for the 
United States. 

Before SANBORN and STONE, Circuit Judges, and MUNGER, 
District Judge. 

SANBORN, Circuit Judge. On October 30, 1916, upon the veri- 
fied complaint of the Guaranty Trust Company of New York and J. J. 
Bodell, plaintiffs in a suit in equity against Division No. 691 of Spring- 
field, Mo., of the Amalgamated Association of Street and Electric Rail- 

iS=3For other cases see same topic & KEY-NUMBER in ail Key-Numbered Dlgests & Indexes 
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way Employés of America, the Springfield Traction Company, the 
owner of the street railways of Springfield, Mo., and O. E. Jennings 
and others, who were former employés of the Traction Company, an 
order of injunction was issued by the court below against Jennings 
and other défendants in that suit, by which they were enjoined from 
conspiring to use and from using abusive, profane, vulgar, violent, or 
threatening language to or in the présence or hearing of any of the 
employés of the Springfield Traction Company, which was operating 
its street cars in Springfield, Mo., and from conspiring to intimidate 
and intimidating any of such employés, so as to obstruct or interfère 
with the opération of the Traction Company's cars. On December 29, 
1916, upon the verified complaints of the Guaranty Trust Company 
and Bodell, to the efïect that O. E. Jennings had repeatedly violated 
the injunction and had thereby become guilty of contempt of court, and 
upon supporting affidavits, the court below ordered and adjudged that 
a case in the name of the United States v. O. E. Jennings be docketed 
in that court, that an attachment for the arrest of Jennings be issued 
to apprehend him for the alleged contempts and bring him before that 
court. The attachment was issued, the défendant Jenning.s was ar- 
rested, brought before the court, heard and tried before a jury in this 
case, entitled United States v. O. E. Jennings, No. 2655. 

On March 9, 1917, the court below, upon affidavits specifying other 
spécifie violations of the injunction by Jennings, issued another writ 
of arrest against him under which the marshal again arrested him and 
brought him before the court in the second case against him, which was 
entitled United States v. O. E. Jennings, No. 2661. On the représenta- 
tion of the United States attorney that thèse two cases were actions 
for contempt against the same person, and that each was for the same 
class of ofl/enses punishable by the same penalties, the court ordered 
them Consolidated for trial. They were tried together, the jury found 
the défendant guilty in each case, and in each case the court sentenced 
the défendant to imprisonment for three months and the payment of 
the costs of the action. 

Counsel for Mr. Jennings ask a reversai of the judgments in thèse 
cases on three grounds : First, because the court below had no juris- 
diction of the suit in equity in which it issued the injunction and there- 
fore no jurisdiction to issue it; second, because no indictment was 
found or information filed against the défendant below but he was 
tried on the attachments for his arrests and the complaints and affi- 
davits on which the attachments were founded; and, third, because 
the two cases against him were Consolidated for trial and each of the 
charges against him in the complaints and affidavits was not tried sepa- 
rately. 

[1] The first complaint is that the court below had no jurisdiction 
to issue the injunction, because there was not the requisite diversity of 
citizenship between the parties in the equity suit in which that injunc- 
tion was issued. There are several reasons why this court may not 
lawfully reverse the judgments below on this claim. The first is that 
thèse actions are not the suit in equity of which Jennings seeks to 
challenge the jurisdiction of the court, aîl the parties to that suit except 
2C4 F.— 2G 
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Jennings are not parties to thèse actions, and there is no substantial évi- 
dence in thèse criminal actions that the court below was without juris- 
diction in the equity suit. Thèse are actions at law, criminal actions 
between the United States and Mr. Jennings. The only errors for 
which this court may lawfully reverse the judgments in thèse cases are 
errors of law committed by the court below in thèse actions, and the 
burden is upon Mr. Jennings to establish by the record in thèse actions 
the existence of such errors. In the cases now in hand the défendant 
by a plea in abatement, and by the objections to the admission in évi- 
dence of the writ of injunction, asserted that the court below was 
without jurisdiction to make the order of injunction in the equity suit 
"for the reason of diversity of citizenship, in that complainants in their 
pétition in the case aforesaid, alleged that the Springfield Traction Com- 
pany is a Missouri corporation, and the Guaranty Trust Company of 
New York a New York corporation, and J. J. Bodell was a citizen of 
Rhode Island; that from the facts stated in said pétition the interest 
of said Guaranty Trust Company, J. J. Bodell, and Springfield Trec- 
tion Company is the same." The court below overruled their objec- 
tions. 

[2-4] The order of injunction, which is the only part of the papers, 
orders, or proceedings in the equity suit that was offered or introduced 
in évidence in the cases now in hand, discloses the fact that it was 
made by the court below after due notice of, and a hearing upon a 
motion for it, at which the défendants in the equity suit, of whom Mr. 
Jennings was one, were represented by counsel. It discloses no lack 
of jurisdiction of the court in the equity suit. It could not hâve been 
rendered by the court below without a considération, and an adjudica- 
tion by that court before the order was made that it had jurisdiction 
of the suit in which it was rendered, and that it had the judicial power 
to render it. It is évidence of that adjudication and bears with it the 
strong légal presumption that the court had jurisdiction to render it 
and that it is a valid order. Moreover it was an appealable order. If 
the court had no jurisdiction to make it Mr. Jennings, who was a party 
défendant in the equity suit, could bave avoided it by an appeal. It 
was, however, too late for him to appeal from it on April 2, 1917, 
when, for the first time, he questioned the jurisdiction of the court to 
make it by his collatéral attack upon it by his objections in thèse cases, 
for the injunction was ordered on October 30, 1916. In the face of 
this légal presumption and évidence of jurisdiction, there was no sub- 
stantial évidence in thèse actions of the alleged facts on which counsel 
for Jennings base their attack on the power of the court to grant the 
injunction. Those alleged facts are, not that there was not the requi- 
site diversity of citizenship between the parties in that suit as they 
then stood, but that the complaint in that suit disclosed the facts that 
the traction company was so related to the plaintiflfs and the other par- 
ties to that suit that it should be aligned with the plaintiffs, and that 
if it were so aligned the requisite diversity of citizenship would not 
exist. But there was no proof of this alleged identity of interest be- 
tween the plaintiffs and the traction company in the record of thèse 
cases. The complaint in the equity suit, upon which alone counsel rely 
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in their brief and argument to show this fact, was not offered in évi- 
dence in thèse actions, and there is no record or évidence that it was 
before the court below when it made the ruhngs assailed. It is not a 
part of the bill of exceptions or of the record in either of thèse cases, 
and in its absence there was no évidence of the f acts on which counsel 
rely to estabhsh their claim that the court below had no jurisdiction 
of the equity suit, so that there was no error in the ruling of the court 
below, but the légal presumption of jurisdiction which accompanied 
the adjudication and order of injunction should prevail. In reaching 
this conclusion the fact has not been overlooked that there appears in 
the printed transcript a récital of a bill in equity in cause No. 15 in 
equity between the parties in the equity suit. But this complaint is 
not a part of the bill of exceptions, either in itself or by any référence 
to it tiierein. The record contains no évidence that it was ever offered, 
received in évidence, submitted, or considered by the court below in 
either of the cases in hand, nor is it so certified to be the copy of any 
original as to make it available in this court in thèse actions at law as 
the basis of considération or décision. 

[5] Another reason why the objections of Mr. Jennings to the ju- 
risdiction of the court below to issue the order of injunction in the 
equity suit are not tenable is that he is estopped from successfully 
objecting to that jurisdiction by the adjudication which the court 
necessarily made that it had such jurisdiction when it issued the order 
of injunction on notice to him of the hearing on the motion for it, 
and by his failure to appeal from it within the time fixed for his appeal 
by the acts of Congress. 

[6] Again, if the complaint which is recited in the printed transcript 
outside the bill of exceptions had been available for considération and 
décision, it would not bave established lack of jurisdiction in the court 
below to make the order of injunction on October 30, 1916. That 
complaint set forth this state of things : 

The Traction Company was the owner and was trying to operate 
the Springfield Street Railway. In the year 1911 it had mortgaged 
that railway and its property to the Guaranty Trust Company to secure 
the payment of its bonds to the amount of $300,000, some of which 
were owned by J. J. Bodell. O. E. Jennings and other défendants, who 
were former employés of the Traction Company, had struck, and had 
conspired together to interfère and were interfering with and ob- 
structing the opération of the railway, by threatening and intimidating 
the employés of the Traction Company who were attempting to operate 
the Street cars on it. Thereupon the Trust Company and Bodell 
brought the suit in equity, and joined as défendants the Traction Com- 
pany, Division No. 691, of Springfield, O. E. Jennings, and others, 
some of whom were members of that division and were strikers, who, 
pursuant to the alleged conspiracy, were, by threats, intimidation, vio- 
lent action, and the threat thereof, hindering and in large part prevent- 
ing the opération of the railway, so that they were thereby depreciating 
the value of the property of the Traction Company and the security 
of the plaintiflfs, and unless enjoined would irreparably injure that 
security, and destroy or render it of much less value than the amount 
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of the bonds the raiiway property was mortgaged to secure, and they 
prayed (1) that the Traction Company be restrained from ceasing to 
operate and that it be compelled to operate its cars ; (2) that the de- 
fendants O. E- Jennings and other strikers be enjoined from acts of 
violence, threats, and intimidations towards the operators of the cars 
and the passengers thereof, whereby the movement of the cars was 
obstructed and in large part prevented. 

It is true that much is alleged in the complaint about a contract be- 
tween the Traction Company and Division No. 691 and the breach of 
that contract, but the plaintiffs were not parties to that contract, and, 
if ail that was written in the complaint on that subject had been omit- 
ted, the remaining averments therein were ample, if proved, to es- 
tablish the equity the complainants claim and their rights to the in- 
junction ordered. The gravamen of the complaint was the conspiracy 
of Jennings and his associâtes to interfère and their interférence by 
threats, intimidations, violence, and the terror of violence with the 
operators of and the passengers on the street cars, whereby their 
opération was prevented or impeded, and whereby the value of the 
plaintiffs' security was being and would be irreparably destroyed or 
injured, unless such acts were prevented by the injunction the plaintiffs 
sought, and thèse acts were unlawful, and entitled the plaintiffs to the 
injunction, and to équitable relief therefrom, regardless of the contract 
between the Traction Company and Division No. 691, or its breach. 

[7] Concède, now, that the claim of counsel for Mr. Jennings that 
the complaint in the equity suit shows that the Traction Company was 
interested on the same side as the plaintiffs, and that it ought to be so 
aligned. Nevertheless, that fact would not render the court without 
jurisdiction of the equity suit, because the mortgagor, the Traction 
Company, was not and is not an indispensable party to the mortgagee's 
suit in equity to enjoin the wrongdoers, the défendant Jennings and 
his associâtes, from irreparably injuring or destroying the plaintiff's 
security and property. Carter v. Fortney (C. C.) 170 Fed. 463, 468; 
Fortney v. Carter, 203 Fed. 454, 455, 456, 121 C. C. A. 514, 515, 516; 
Toledo Traction, Light & Power Co. v. Smith et al. (D. C.) 205 Fed. 
643, 662; City of Denver et al. v. Mercantile Trust Co. of New York, 
201 Fed. 790, 797, 120 C. C. A. 100, 107. 

[8-10] The only indispensable party in a fédéral court is one who 
has such an interest in the controversy or the subject-matter of the 
controversy that a final decree between the other parties before the 
court cannot be made without seriously injuring his interest or leaving 
the controversy in such a situation that its final détermination may be 
inconsistent with equity and good conscience. Sioux City Terminal 
Ry. & Warehouse Co. v. Trust Co. of North America, 82 Fed. 124, 27 
C. C. A. 73; Donovan v. Campion, 85 Fed. 71, 29 C. C. A. 30; Camp 
V. Bonsaï, 203 Fed. 912, 918, 122 C. C. A. 207, 213. The Traction 
Company was not such a party. The plaintiffs were not parties to the 
contract between it and Division No. 691, and the décision of the con- 
troversy, if any, over that matter was not essential to the adjudication 
of the rights of the plaintiffs to the injunction against the injury or de- 
struction of their security by the wrongful acts of the défendant Jen- 
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nings and his associâtes. In the détermination of the jtirisdiction of 
the national courts indispensable parties only should be considered, be- 
cause ail others may be dismissed or disregarded, if their présence 
would oust the jurisdiction of the court or restrict the right of the 
plaintiff. Where the court bas jurisdiction of the subject-matter and 
the parties, the bill may be dismissed as to any défendant who is not 
an indispensable party to the suit and retained as to other défendants. 
North Carolina Mining Co. v. Westfeldt (C. C.) 151 Ked. 291, and 
cases there cited. 

And as the Traction Company was not an indispensable party to 
the equity suit, its joinder did not oust the jurisdiction of the court, 
because the plaintiffs or the court, at any time when objections to its 
jurisdiction on the ground of the présence of the Traction Company 
were made, might dismiss it from the suit, and, as other défendants 
were citizens of Missouri, the jurisdiction of the court was and is un- 
assailable, even if the Traction Company was interested therein on 
the same side as the plaintiffs. Sioux City Terminal Ry. Co. v. Trust 
Co. of Korlh America, 82 Fed. 124, 126, 27 C. C. A. 73, 75; Equity 
Rule No. 39 (198 Fed. xxix, 115 C. C. A. xxix) ; Silver King Coalition 
Mines Co. v. Silver King C. M. Co., 204 Fed. 166, 169, 177, 122 C. C. 
A. 402, 405, 413; Webb v. Southern Ry. Co. (D. C.) 235 Fed. 578, 
.584; Wallin et al. v. Reagan et al. (C. C.) 171 Fed. 758, 764; New 
York, N. FI. & H. R. Co. v. City of New York (C. C.) 145 Fed. 661, 
662. 

[11] Counsel for Mr. Jennings argue that the court below erred : 
(1) Because it overruled their objections to the trial of the défendant 
without indictment or information on the attachmcnts for arrest and 
the complaints and affidavits on which they were based ; (2) because 
over their objection it put the défendant on trial upon six charges of 
contempt, three in each case, when they insisted that he was entitled 
to a separate trial on each; and (3) that over their objection it Con- 
solidated the two criminal actions for trial. No error, however, is 
discovered in thèse rulings. No indictment or information is essential 
to a légal trial of one accused of contempt of court. The act of Con- 
gress expressly provides for the commencement of such actions when- 
ever it shall be made to appear to any District Court or Judge, "upon 
the affidavit of some crédible person, or by information filed by any 
district attorney, that there is reasonable ground to believe that any 
person has been guilty of such contempt," by issuing a rule on the 
accused to show cause and causing it and affidavits or information to 
be served upon him. 38 Stat. c. 323, § 22, p. 738, 2 U. S. Comp. Stat. 
§ 1245b, p. 2008. The affidavit is placed on a par with the information, 
and a proceeding commenced by the use of the former is as légal and 
effective as one instituted by the use of the latter. In the case at bar 
each charge of contempt was set forth, either in a formai verified com- 
plaint or in an affidavit, which stated the alleged offense, the time, 
place, and circumstances thereof. On thèse complaints and affidavits 
the writs of arrest were issued, the orders for the docketing of the 
two criminal actions entitled United States v. O. E. Jennings, No. 
2655 and No. 2661, were made, and the two cases were Consolidated 
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and tîied before a jury. The writs of arrest, the coinplaints and affi- 
davits on which they were founded, constituted the pleadings in thèse 
actions for the criminal contempts, stated the charges against the ac- 
cused with ail the particularity required in an indictment, and under 
the act of Congress cited lawfully performed the function of an in- 
formation filed by the district attorney. Schwartz v. United States, 
217 Fed. 866, 868, 133 C. C. A. 576, 578; Stewart v. United States, 236 
Fed. 838, 842, 150 C. C. A. 100, 104. 

[12] Nor vvas Mr. Jennings entitled to a separate trial of each of 
the charges of contempt or of each of the criminal actions ajainst him. 
Section 1024 of the Revised Statutes (section 1690, p. 3501, 3 U. S. 
Compiled Statutes 1916) provides that when there are several charges 
against any person "for two or more acts or transactions of the same 
class of crimes or offenses, which may be properly joined, instead of 
having several indictments the whole may be joined in one indictment 
in separate counts ; and if tw^o or more indictments are f ound in such 
cases, the court may order them to be Consolidated." If the charges 
against Jennings had been made by indictments, he vs^ould hâve been 
entitled to neither separate indictments nor separate trials of the charg- 
es, for they are ail acts or transactions of the same class of crimes or 
offenses. Williams v. United States, 168 U. S. 382, 390, 18 Sup. Ct. 
92, 42 L. Ed. 509; Dolan v. United States, 133 Fed. 440, 446, 69 C. 
C. A. 274, 280; Ryan v. United States, 216 Fed. 13, 38, 132 C. C. A. 
257, 272; McNeil v. United States, 246 Fed. 827, 159 C. C. A. 129. 
The offenses with which he was charged in the case under considéra- 
tion were not as grave as those ordinarily prosecuted by indictments, 
and he was entitled to no more trials for thèse alleged contempts of 
court than he would hâve been if he had been charged with more seri- 
ous offenses of a single class. Ample povver was conferred upon the 
court below to order the two actions against him to be Consolidated for 
trial and to direct the trial of ail the charges against him for contempt 
to a single jury by section 1024 of the Revised Statutes, the décisions 
just cited, and section 921 of the Revised Statutes (section 1547, 3 U. 
S. Compiled Statutes, p. 3104), which provides that when causes of a 
like nature or relative to the same question are pending before a court 
of the United States "the court may make such orders and rules con- 
cerning proceedings therein as may be conformable to the usages of 
courts for avoiding unnecessary costs or delay in the administration 
of justice, and may consolidate said causes when it appears reasonable 
to do so." 

The judgments below must be affirmed ; and it is so ordered. 

STONE, Circuit Judge. In stating my concurrence, I prefer to 
restrict concurrence, upon the question of jurisdiction, to the ground 
last stated in the opinion, to wit, that the Traction Company was not a . 
necessary nor indispensable party to the bill and to the relief sought 
by complainants. 
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PHEBUS et al. v. SEIARCH et al. 

(Circuit Court of Appeala, Blghth Circuit. March 9, 1920.) 
No. 5401. 

1. Courts ©=3488(1)— Where cause was transferred, court flrst acquiring lose» 

jurisdiction. 

Where a cause of action Is transferred by order of a court liaving ju- 
risdiction thereof and of tlie parties tliereto, and lawful autliority to malce 
tlie transfer, to anotlier court, tlie former loses and the latter gains ju- 
risdiction of the subject-inatter and of the parties, and of ail incidental 
and subsidiary applications and motions in the case. 

2. Courts <3=488(l)— After transfer by court having juristliotion, it cannot taka 

further action. 

Where a court, having jurisdiction of the subject-matter and of tlie 
parties, with autliority, transfers a cause of action to another court, any 
subséquent order or action of the fii-st court, tending to deprive the latter 
of its exclusive jurisdiction of the cause of action and ail its incidents, lu 
a nulllty. 

3. Jutigment <S=^489, 501— Judgment rendered by court without jurisdiction open 

to collatéral attack. 

Judgments of courts, which at the time the judgnients were rendered 
hnd no jurisdiction to consider or détermine the issues, and whose records 
disclose such laek of jurisdiction, may be coliaterally attacked; but 
judîîinonts of courts having power to hear and détermine issues relative 
to tiie sul)ject-matter and persons to the suits, are only voidable for error 
and not open to collatéral attack, though illégal and wrong. 

4. Courts <g=3488(l)— Where superior court transferred wlll contest to district 

court, subséquent order of superior court invalid. 

Where the superior court of an Oklahoma county, under I^aws 0kl. 
lOiiy, c. 14, art. 7, § 10, as amended by Act March 22, 1911 (Laws 
1910-11, c. 121, § 1), transferred a will contest to the district court on mo- 
tion of contestants, and the district court rendered judgment upholding 
the validity of the will, which judgment was affirraed by the Oklahoma 
Suprême Court, an order of the superior court setting aside the transfer 
and dismissing the proceedings, etc., made after tlie transfer, is null and 
void for waut of jurisdiction, and may be coliaterally attacked, and the 
presumption in favor of a judgment cannot be relied on to sustain the 
action of the superior court, for the presumption is equally applicable 
to that of the district court 

Appeal from the District Court of the United States for the Western 
District of Oklahoma; John H. Cotteral, Judge. 

Suit by Mrs. C. M. Phebus and others against W. S. Search, spécial 
administrator of the estate of Énos Nichols, deceased, and others. 
From a decree for défendants, plaintiffs appeal. Affirmed. 

A. M. Baldvvin, of Shawnee, Okl., RoUo Six, of Barry, 111., and A. 
J. Carlton, of Shawnee, Okl., for appellants. 

John Embry, of Oklahoma City, Okl. (T. G. Cutlip, of Tecumseh, 
Okl., Mark Goode, of Shawnee, Okl., and Abernathy & Howell and 
Embry, Johnson & Kidd, ail of Oklahoma City, Okl., on the brief), for 
appellees. 

Before SANBORN, Circuit Judge, and LEWIS and MUNGER, 
District Judges. 

^=»For other cases see saine tople & KBY-NUMBBR in ail Kcy-Numbered DIgests H IndeTes 
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SANBORN, Circuit Judge. On October 15, 1914, the coimty court 
of Pottawatomie county, 0kl., duly adjudged an alleged lost will of 
Enos Nichols, a former résident of that county, who died at Shawnee, 
Okl., on December 21, 1911, to be his last will and testament, and to 
be proved after a full trial and hearing of the proponents, who are the 
appellants in this court and legatees under that will, and of the con- 
testants under whom the appellees in this court, who will hereafter Ije 
styled the contestants, claim under the heir at law of Nichols on the 
ground that he died intestate. From this judgment of the county court 
the contestants appealed to the superior court of Pottawatomie county, 
a court of gênerai and superior jurisdiction, which had jurisdiction of 
such appeals and to try de novo the issues adjudged by the county 
court. The district court of Pottawatomie county was also a court of 
gênerai and superior jurisdiction, and it had like jurisdiction to try de 
novo such issues adjudged by the county court in cases properly pre- 
sented to it for hearing and décision. Thèse two courts had co- 
ordinate and concurrent jurisdiction, and neither had the power to 
review by appeal the judgments or orders of the other. 

Section 10, art. 7, c. 14, of the Session Laws of Oklahoma of 1909, 
as amended by section 1 of the Act of March 22, 1911 (Session Laws 
of Oklahoma 1911, pp. 264, 265, c. 121), provided: 

"That the judge of the superior court upon motion of the phiintiff In any 
cause now pending in said court or which niay hereafter be filed in such court, 
shall transfer such cause or causes by order to the district court or couiity 
courts, respeetlvely, having jurisdiction." 

And this provision was in force in January, 1915. In re Nichols' 
Will, Phebus v. Vinson (Okl.) 166 Pac. 1087, 1091. In the proceed- 
ings to contest the vaHdity of a will in the state of Oklahoma the con- 
testants are the plaintiiïs and the proponents are the défendants. Re- 
vised Laws of Oklahoma 1910, § 6210. After the contestants had 
appealed from the decree of probate of the will to the superior court 
and on Januai-y 2, 1915, after the proponents had moved that court to 
transfer the cause to the district court, they moved to withdraw that 
motion, and the contestants (the plaintiffs) moved to transfer the cause 
to the district court. On the same day the superior court denied the 
motion of the proponents to withdraw their motion to transfer, and 
granted the motions of both parties to transfer the cause to the dis- 
trict court. More than five months thereafter on May 25, 1915, on 
the motion of the proponents, the superior court made an order to the 
effect that its order of transfer be set aside and held for naught, and 
that the cause be set for hearing on the proponents' motion to dismiss 
the appeal on May 26, 1915, and on that day it ordered and adjudged 
that the appeal be dismissed. 

The district court, conceiving that after the transfer of the cause 
to it on January 2, 1915, it had exclusive jurisdiction over it, and that 
the superior court was without jurisdiction thereafter to avoid the 
transfer, to withdraw the cause or to dismiss the appeal, tried the 
issues of the existence and validity of the alleged lost will on their 
merits, and on July 30, 1915, found and adjudged that the alleged will 
was not entitled to probate and that the probate thereof was denied. 
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In due time, before that trial proceeded, the contestants had appeared 
in that court specially for the purpose of challenging its jurisdiction, 
had pleaded and offered the orders of the superior court setting aside 
the order of transfer and dismissing the appeal, and had contended that 
the district court was without jurisdiction subséquent to those orders ; 
but the latter court held that those orders were beyond the powers of 
the superior court and proceeded to judgment. From that judgment 
the proponents appealed to the Suprême Court of Oklahoma, and that 
court affirmed ail the rulings and the decree of the district court. In 
re Nichols' Will, Phebus v. Vinson (Okl.) 166 Pac. 1087, 1092. 

After the decree of the district court, and before its afïirmance by 
the Suprême Court of Oklahoma, and on November 15, 1915, the 
proponents brought this suit in equity against the contestants for an 
accounting for and a recovery of the property of vvhich Enos Nichols 
died seized, and insisted that the orders of the superior court of May 
25 and 26, avoiding the transfer and dismissing the appeal left the 
decree of the county court establishing and probating the will final and 
conclusive, and left the district court without jurisdiction to render its 
decree denying the probate of the will. The contestants defended on 
the theory that those orders were beyond the powers of the superior 
court and void, and that the decree of the district court that the alleged 
will was not entitled to probate, was final and conclusive. AU the 
orders and decrees which bave been recited were pleaded and proved 
in the final hearing in the court below, and that court rendered a de- 
cree of dismissal of this suit which the proponents now challenge by 
this appeal. 

While the court below rendered no opinion, there can be no doubt 
that its conclusion was that the superior court lost its jurisdiction of 
the cause appealed from the county court by its order of transfer of 
the cause to the district court on January 2, 1915, so that thereafter 
the jurisdiction of the district court was exclusive, and the orders of, 
the superior court on May 25 and 26, setting aside the transfer and 
dismissing the appeal, were without force or eiïect. 

[1-4] The rules upon this subject which commend themselves to the 
reason and which are sustained by the weight of authority are (1) that 
where a cause of action is transferred by order of a court having 
jurisdiction thereof and of the parties thereto, and lawful authority to 
make the transfer to another court, the former loses and the latter 
gains jurisdiction of the subject-matter, of the parties, and of ail inci- 
dental and subsidiary applications and motions in that case ; and (2) 
that any subséquent order or action of the former, tending to deprive 
the latter of its exclusive jurisdiction of the suit and of ail its incidents, 
is without jurisdiction and a nullity. 15 C. J. 1150, § 625, notes 33 and 
35, and cases there cited; Armstrong v. Johnson, 30 Fed. Cas. 953, 
954, 955, No. 18,226; State v. Reid, 18 N. c. 377, 379, 381, 28 Am. 
Dec. 572 ; Freeman v. Bryant (Okl.) 184 Pac. 76, 78 ; State v. Burney, 
193 Mo. App. 326, 186 S. W. 23, 27; In re Nichols' Will, Phebus v. 
Vinson (Okl.) 166 Pac. 1087, 1091. Thèse rules are reasonable and 
practical, for it is essential to the orderly and efl^ective administration 
of justice that the exclusive jurisdiction shall be at ail times in cither 
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the transferring or the receiving court, and that there shall be no con- 
flict of or divided jurisdiction. 

Counsel cite as in conflict with thèse rules Simpkins v. Parsons, 50' 
0kl. 786, 151 Pac. 588, in which the Suprême Court of Oklahoma held 
that where the statute, as in that case, provides that, "Shall it appear 
to the satisfaction of the court * * * that the transfer prayed for 
is proper," it shall niake an order transferring the cause, etc., such a 
provision places the granting of the transfer within the jurisdictional 
discrétion of the court, and does not make it a thing which can be de- 
manded by the applicant as a right which the court is compelled to 
grant, and the court granting the order may modify or vacate it during 
the term at which it was entered, as it may its other judgments. This 
décision is in conflict with other authorities, and it does not commend 
itself to the judgment, because it leaves the transferred suit in such a 
situation that the court to which it is transferred cannot safely pro- 
ceed to trial or to a décision of motions and applications until the 
term of the court making the order of transfer has expired. But that 
décision is neither material nor pertinent to the question in hand, be- 
cause the statute which authorized the superior court to transfer the 
appealed cause to the district court left no discrétion in the superior 
court upon the subject, but vested in the contestants the absolute right 
to the transfer and commanded the superior court to grant it upon 
their application. That statute provided : 

"That the judge of the superior court, upon motion of the plaintiff in any 
cause now pending in said court or which may horeafter be liled in such court, 
shall transfer such cause or causes by order to the district court or county 
courts, respectively, having jurisdiction." 

This case, therefore, falls far within each of the gênerai rules which 
hâve been stated. An endeavor is made to escape from this conclusion 
on the gi^ound that the order of dismissal by the superior court, made 
on May 26, 1915, nearly five months after it made its order of transfer, 
was the considered judgment of that court that it had jurisdiction to 
dismiss the appeal, and that it had dismissed it, that this judgment ren- 
dered thèse questions res adjudicata, and estopped the contestants from 
avoiding or disregarding this judgment, and that this judgment cannot 
be collaterally attacked by the contestants on the ground that the su- 
perior court was without jurisdiction to render it, because the pre- 
sumption of its jurisdiction arises from the judgment itself, and the 
record of it does not disclose its lack of jurisdiction. 

Thèse contentions, if sound, prove too much. The contestants are 
asking no relief hère — they are content. The proponents ask the en- 
forcement of the decree of the county court. They can hâve that re- 
lief in the fédéral court only when they establish the fact that the de- 
cree of the State district court, which reversed the decree of the county 
court, probating the will, and which was affirmed by the Suprême 
Court, was void, because that court had no jurisdiction of the cause. 
Now if, as counsel argue, the order of the superior court dismissing 
the appeal estopped the contestants from challenging the jurisdiction 
of that court to dismiss, and its dismissal of the appeal, and if that 
order cannot be attacked collaterally by the contestants for lack of ju- 
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risdiction, then by the same mark the subséquent decree of tlie state 
district court, whicli was affirmed by the Suprême Court, rendered its 
adjudications that it had jurisdiction to reverse the decree of the coun- 
ty court probating the will, and that it did lawfully reverse it, res ad- 
judicata, and estopped the proponents from assaihng it, and that de- 
cree cannot be attacked collaterally by them on the ground that the 
district court was without jurisdiction to render its decree, for the 
presumption of its jurisdiction arises from the decree, and the record 
of the cause in that court discloses no lack of jurisdiction. In this 
state of the case the proponents are entitled to no rehef. 

But the contention of counsel hère is not sound. The test of juris- 
diction is the right to décide, not right décision. Judgments of courts, 
vvhich at the time the judgments were rendered had no jurisdiction to 
consider or to détermine the issues in the respective cases, and whose 
records at such times disclosed such lack of jurisdiction, are absolutely 
void, and may be attacked and defeated collaterally. On the other 
hand, judgments of courts empowered to hear and détermine issues 
relative to the subject-matters and persons to the suits affected by 
their respective décisions, although such judgments may be illégal and 
wrong, are simply voidable and are not open to collatéral attack. 
Foltz v. St. Louis & S. F. Ry. Co., 60 Fed. 316, 318, 319, 8 C. C. A. 
635, 637, 638; Deming v. McClaughry, 113 Fed. 639, 650, 51 C. C. 
A. 349, 360; King v. McAndrews, 111 Fed. 860, 863, 50 C. C. A. 
29, 32. 

The judgment of dismissal of the superior court is of the former 
class. The test of its jurisdiction was and is the answer to the ques- 
tion: Did that court on May 25, 1915, when it made the order setting 
aside its order of transfer, or on May 26, 1915, when it made its order 
of dismissal on the appeal, hâve any jurisdiction of the parties to, the 
issues in, or the subject-matter of that appeal? If it did not hâve, then 
it had no jurisdiction to décide whether or not it had jurisdiction of 
thèse matters, and its judgment to the effect that it had was absolutely 
void. The statute had commanded it to transfer the cause to the state 
district court on the motion of the contestants, and it had done so on 
January 2, 1915. It had no jurisdiction or power, either by statute or 
by the law, to avoid that transfer. After that transfer took effect, it 
had no more jurisdiction of the parties to that appeal, or of the subject- 
matter of it, than it would hâve had, if no appeal had ever been taken, 
and its own records at the time thèse orders were made demonstrated 
that fact, for its grant of the contestants' motion to transfer was one 
of its records. In the face of thèse recorded facts, it had no more 
jurisdiction to adjudge that it had jurisdiction to dismiss that appeal, 
or to détermine any other issue in the case, than it had to adjudge the 
dismissal, and its judgment of its jurisdiction and of its dismissal of 
the appeal were alike absolutely void, and subject to collatéral attack 
and defeat by its own records. On the other hand, the record and 
decree of the state district court disclose its complète jurisdiction of 
the subject-matter and of the parties to the cause it considered and 
decided, and its decree therein was a complète estoppel of the propo- 
nents from maintaining this suit to avoid the effects of that decree. 

The decree below must theref ore be afhrmed ; and it is so ordered. 
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UNITED STATES v. KERN RIVER CO. et al. 

(Circuit Court of Appeuls, Nintli Circuit. April 5, 1920.) 
No. 3406. 

1. Waters and water courses ©=27— Right of way for canals for power purposes 

granted by statute only where main purpose Is Irrigation. 

Under Act Mareh ,3, 1891, § 18 (Cornp. St. § 49.34), granting a riglit of 
way througli the public lands to any canal Company lornied for the jjur- 
pose of Irrigation, and Act May 11, 1898 (Corap. St. §§ 494.3, 4938), pro- 
vidlng tliat sucli riglits of way maj' be vised for purposes of a public 
nature and for certain otlier purposes, including the development of 
power as subsidiary to the main purpose of irrigation, a rlght of way foi' 
a canal for the development of power can only be obtained wlion .such 
developrnent is subsidiary to the main purpose of Irrigation. 

2. Public lands <S=3 109— Suit malntalnable to set aside approval of canal com- 

pany's maps of location of rlght of way. 

A suit may be maintained by the government to set aside, for fraud 
and mistake, the approval by the Secretary of the Interlor of a canal 
company's maps of location, filed as the basls of a right of way across 
pulilic lands. 

3. Public lands <S=:>I 09— Limitations not applicable to suit to set aside approval 

of location of rlght of way. 

Act Jlarch 3, 1891, § S (Comp. St. §§ 4992, 5114), liniiting suits to vaeate 
patents, does not apply to a suit to set aside for fraud and mistake the 
approval by the Secretary of the Interior of a canal company's maps of 
location, flled to obtam a right of way across i)Ublic lands. 

4. Limitation of actions <@==>ll (I)— Government not subject to limitations, la 

absence of express provision. 

Statutes of limitation do not run against the sovereign, in the ab- 
sence of some express statutory provision, and If the statute is niade 
applicable to a class of suits only, It wiU not be extended to other cases 
by Implication. 

5. Appeal and error <S=^845(2)— Conclusiveness of findings has little application 

to case submitted on pleadlngs and agreed statement. 

The rule that au appellate court will not disturlt the findings of the 
trial court on disputed questions of fact, unless it is clearly manifest 
that there is no substantlal évidence to sui)iiort them, has little or no 
application to a case submitted on bill and answer and an agreed state- 
ment of fa(!ts. 

6. Waters and water courses <g=327— Approval of location of rlght of way of 

canal through forest reserve held obtained by fraud. 

The ai>proval by the Secretary of the Intvrior of a canal company's 
maps of location, filed as the basis of a right of way through a forest re- 
serve, was ()l)taincd by fraud, wliero. at the time of its origmal and 
amended apiilications, its attention wt;s cnlled to two stuttites, one grant- 
ing a right of way 1or irrigatio]i purposfs and the olher for iiower pur- 
])oses, but falsely cerfified that the right of way was desired solely for 
the purposes prescribed in the acts relarlng to l'ights of way for Irriga- 
tion purposes. 

7. Public lands <®=5l09 — Approval of location of right of way across forest re- 

serve with knowledge of facts held in excess of authority. 

If the approval l>y the Secretary of the Interior of a canal company's 
maps of location of its right of way through a forest rest'rve was glveii 
with fuU knowledge of the facts that tlie canal was to be constmcted for 
power purposes, and that the company had not complied with the statute 
relative to riglits of way for such piu'poses, he exceeded his authority, 
and the validity of his approval might be challenged in a suit to set 
îiside such approval and restrain the use of the right of way. 
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Appeal from the District Court of the United States for the North- 
ern Division of the Southern District of CaHfornia; Oscar A. Trippet, 
Judge. 

Suit by the United States against the Kern River Company and 
others. From a decree of dismissal, the United States appeals. Re- 
versed, with instructions. 

Section ]S ol the Act of Mardi 3, 1891 (26 Stat. lOOô [Comp. St. § 4934]), 
providfiH: 

"That tlie right of way througli the public laiuls and réservations of the 
United States is herel)y grantcd to auy canal or ditch Company formod for 
Ihe purpose of Irrigation and duly organizeil niider the laws of any state or 
territory, wliich shall bave filed, or may hereafter file, witli the Secretary ot 
the Interior a copy of Its articles of incorporulion, and due proofs of its or- 
ganizution under the same, to the extent of the j;round occapied by the water 
of the réservoir and of the canal and its laterals, and fifty feet on each 
eide of the marginal limits thereof ; also the right to take, from the pul>lie 
lands adjacent to the line of the canal or ditch, material, earlli, and stono 
necessary for the construction of such canal or ditch: Provided, that no such 
right of way shall be so loeated as to interfère with tlio iiroyier occu])ation 
by the government of any such réservation, and ail maps of îocatlon shall 
be sub.iect to the approval of the départaient of the government having ju- 
risdiction of such réservation, and the privilège lierein granted shall not be 
construed to interfère with the control of water for irrigation and otlier pur- 
poses under authority of the respective states or territories." 

Section 19 (Comp. St. § 4935) pro vides: 

"That any canal or ditch company desiring to secure the beuefits of tliis 
act shall, witliin twelve months after the location of ten miles of irs canal, if 
the same be upon surveyed lands, and if ujion unsurveyed lands, witliin 
twelve niontlis after the survey thereof by the T^nited States, file with the 
register of the land otïice for the district where such land is loeated a map 
of its canal or ditch and réservoir; and upon the approval thereof by tlie 
Secretary of the Interior the same shall be noted upon the plats in said 
oitiee, and thereafter ail suc:h lands over which such rights of way shall 
pass shall be disposed of suh.iect to such right of way." 

This act was amended by the Act of May 11, 1898 (30 Stat. 404 [Comp. St. 
§§ 4943, 49381), and as amended provides that the rights of way tlius aoquired 
"may be used for purposes of a pul>]ic nature, and said rights of way may 
be used for puri)oses of water transportation, for domestie purposes, or for the 
developnient of power, as subsidiary to the main purpose of irrigation." 

The Kern Kiver Company is a corporation organized under the laws of 
the State of Maine, for the purpose of earrying on the business of building, 
constructing, maintaining and operating canals, ditches, réservoirs, dams, 
tiumes, aqueducts, pipes and pipe lines for earrying, storing and supplying 
water for the purposes of irrigation, for the transmission of power, and for 
other puiTioses not materi,-d hère. The coinpany filed with the Secretary ol^ 
the Interior a eopy oC its arlicles of incorporation and due proofs of its organi- 
Jiation, and the maps provided for by the act and the régulations applicable 
thcreto, and made ap|)lication for a right of way over the Séquoia National 
Forest in the state of California. On Ihe 12th day of November, 1,897, the 
Comuiissioner of the (îenei'al I^and Othce, in a letter to the register and 
receiver at Visalia, Cal., called attention to the fact that "the two acts of 
March 3, 3891, and May 14, 1890, are, so différent in the character of estate.s 
or permissions therein provided for, as well as in the use to which the 
rights of way may be devoted and the extent of such rights of way, that no 
permission or grant can b<î sanetioiied which is based on the two acts" — 
citing H. W. O'Melveny. 24 Land Dec. 5C». 

It )uay be hère stated that the Act of May 14, 189G (Comp. St. § 4944), 
provides : 

"That the Secretary of the Interior be, and hereby is, authorisied and em- 
powered, under gênerai régulations to be fixed by liim, to permit the use 
of right of way to the extent of twonty-five feet, together with the use of 
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necessary ground, not exceeding forty acres, upon the public lands and forest 
réservations of the United States, by any citizen or association of cltizens of 
the United States, for the purposes of generating, manufactviring, or dis- 
trlbuting electric power." 

The application for the right of way was accompanied by the certiflcate of 
the président and secretary of the Kern River Company, certifying, among 
other things, that the maps had been prepared for the approval of the Secre- 
tary of the Interior In order that the company might obtain the beuefit of 
sections 18 to 21, inclusive, of the act of Congress approved March 3, 1891 
(Comp. St. §§ 4934-4937), entitled "An act to repeal timber culture laws and 
for other purposes," and section 2 of the Act of May 11, 1808, entitled "An 
act to amend an act to permit the use of right of way through public lands 
for tramroads, canals and réservoirs, and for other purposes," and further 
certifying that the right of way for sald canal was desired solely for the pur- 
poses provided by the aforesaid acts. On the 14th day of April, 1899, the 
Secretary of the Interior approved the maps and location as requlred by law, 
subject to ail valld existing rights. The Kern River Company thereafter con- 
structed its canal and power house, transmission lines, etc., at a cost of ap- 
proximately $3,000,000. Some tlme prier to the 19th day of January, 1905, 
the Company filed an application with the Secretary of the Interior to amencl 
its original maps and location to conform to the Une of the ditch or canal 
as constructed. 

Agaln the Acting Commissloner of the General Land Office, in a letter to the 
register and receiver at Visalia, said : "The company's attention Is called to 
the fact that, unless the canal as shown by the amended survey of the amended 
deflnlte location is desired for the purpose of irrigation only, the application 
eannot be granted under the Act of March 3, 1891 (26 Stat. 1095), nnder which 
it was flled. but should be filed under tlie Act of February 15, 1901 (31 Stat. 
790), which grants permission to use the right of way over the public lands 
for irrigation and other purposes" — citing Denver, Northwestern & Pacific 
By. Co. V. Hydroelectric Power Company, 32 Land Dec. 452. 

In support of this application tlie président and secretary ol the Kern 
River Company certified as before tliat the approval of the Secretary of the 
Interior was sought "in order that the Company might obtain the beneflts of 
sections 18 to 21, inclusive, of the act of Congress approved March 3, 1891, 
entitled 'An act to repeai timber culture laws, and for other purposes,' and 
section 2 of the act of Congress approved May 11, 1898, and that the right of 
way described on said map was desired for public purposes." On the 27th 
day of November, 1905, the amended application was approved by the Secre- 
tary of the Interior, subject to ail valld existing rights. On the 27th day of 
March, 1908, by direction of the Secretary of the Interior, notice was servea 
upon the Kern River Company to show cause withln 90 days from date of 
such notice why proceedings should not be instituted to cancel the grant of 
the right of way, on the ground that the same was procured by the approval 
of sald maps for the main purpose of irrigation, but was in fact used solely 
for power pufposes. In response to this notice the company made answer, and 
on the ISth day of November, 1909, the Acting Commissioner of the Gênerai 
Land Office served notice on the company that it would be given 60 days 
withln which to further amend its amended application for a right of way, 
so as to bring the case within the provisions of the Act of February 15, 1901 
(Comp. St. § 4946), and providing that such amended application should be 
accompanied by a proper rellnquishment of ail rights and interests acqulred 
under the approvals given under the act of 1891. With this request the com- 
pany failed and refused to comply. 

It was stipulated, among other things, that the Kern River & Los Angeles 
Electric Power Company was organized as a coiiioration under the laws of 
the State of Arizona on May 18, 1895, and that the object of the project was 
as follows : "The intent and object of the enterprise is to use the flow of the 
North fork of Kern river for the génération of electrical energy, and to con- 
vey and sell the same to varions consumera as far as Los Angeles. It is 
probable that 80 per cent, of the total power generated would go to that 
City ; the remainlng 20 per cent, being dlsposed of to the raining, mllling, and 
agrlcultural Interests embraced in the flrst 70 miles of the Une." 
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This Company was succeeded by tbe Kern River Coinpauy upon Its organi- 
zation, vvith the same oiticers, and the purpose was to develop the saine proj- 
ects. The canal constructed by the Kern Kiver Company has never been 
used for the purpose of irrigation, but has been usecl at ail times solely for 
the purpose of carrying water to be used to générale electric power, which 
the Company and its successors sell mainly for the purpose of furnishing mo- 
tive power to electric railways in the municipalities of Southern Callfornia. 
A small percentage of the electricity is used to pump water for irrigation 
from wells along the course of the power lines. 

The présent suit was brought by the United States to vacate and set aside 
the order of the Secretary of the Interior appro^ing th(> maps of location for 
the ditch or canal, îiled under the act of March 3, 1S91, to cancel and annul 
the grant of the right of way ; to quiet title in the plaintiff, and to re- 
straln the défendants from using the right of way untll they hnve complied 
with the requirements of the act of February 15, 1901, relating to the con- 
struction of ditches over forest reserves for power purposes. From a decree 
of dismissal the présent appeal is piosecuted. 

Robert O'Connor, U. S'. Atty., and Milton Bryan, Asst. U. S. Atty., 
both of Los Angeles, Cal., and H. P. Dédiant, Asst. Sol., Department 
of Agriculture, of San Francisco, Cal., for the United States. 

Gibson, Dunn & Crutcher and Roy V. Reppy, ail of Los Angeles, 
Cal., for appellees. 

Before GILBERT and HUNT, Circuit Judges, and RUDKIN, Dis- 
trict Judge. 

RUDKIN, District Judge (after stating the facts as above). 
[1] From the foregoing statement it seems quite apparent that the 
appellees are operating and maintaining a canal used solely for the 
purpose of generating, manufacturing, and distributing electric power, 
over a public forest reserve of the United States, without obtaining 
the necessary permit from the Secretary of the Interior, and without 
authority of law. We say this is quite apparent, because under the 
original act of 1891 the right of way could only be obtained for pur- 
poses of irrigation, and under the amendment of 1898 the right was 
not extended so as to include gênerai power purposes ; for whatever 
construction the words "may be used for purposes of a public nature" 
in the latter act might receive, if standing alone, thèse gênerai words 
are limited and qualified b)' the spécifie provision "or for the develop- 
ment of power, as subsidiary to the main purpose of irrigation," so 
that it is entirely manifest that a right of way for a canal for the de- 
velopment of power can only be obtained under the amendment of 
1898, when such development is subsidiary to the main purpose of 
irrigation, and no such case is presented hère. Has, then, the govern- 
ment no standing in a court of equity to prevent such usurpation. The 
appellees claim not, first, because a suit of this nature will not lie 
without express législative authority therefor ; second, because the 
suit is barred by section 8 of the Act of March 3, 1891 (Comp. St. §§ 
4992, 5114); and, lastly, because this court must accept the finding of 
the court below that the approval of the maps and location for the 
canal were not obtained through fraud or mistake. 

[2] 1. In answer to the first objection it is only necessary to say 
that this is not a suit to déclare a forfaiture of a land grant for breach 
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of condition, but the ordinary suit to set aside the approval of the 
Secretary of the Interior on the ground of fraud and mistake, like the 
familial- suits prosecuted every day to set aside patents obtained by 
similar means. As said by the Suprême Court in Noble v. Union River 
Logging Co., 147 U. S. 165, 13 Sup. Ct. 271, 37 T.. Ed. 123, in référ- 
ence to a grant of a right of way for railway purposes : 

"The railroad company becanie at once vested with the rlght of propprty In 
thèse lands, of v>hleh they eau only be deprived by proceediugs takeii directly 
for tliat purpose. If it were made to appear thnt the risht of way had bren 
obtained by frand, a bill would doiibtless lie by tUe United States for the can- 
cellation and annnlinent of au approval tlius obtained." 

There is another ground upon which the jurisdiction of a court of 
equity may perhaps be sustained. If we should assume that the appel- 
les acquired a right of way for a canal for irrigating purposes and for 
the development of power subsidiary thereto, an injunction would 
seem to be an appropriate remedy to prevent the continuing and threat- 
ened use of the right of way thus obtained for other and différent pur- 
poses and for purposes not authorized by law. 

[3, 4] 2. Nor is the suit barred by the statute of limitations. The 
statute upon which the appellees rely provides : 

"That suits by the United States to vaeate and aniiul any patent hereto- 
fore Issned shall only be brought wlthin fivo years from the passage of this 
act, and suits to vaeate and annul patents hereafter issued shall only be 
brought within six years after the date of tlie issuauce of sucli patents." 
Oomp. St. § 5114. 

The term "patent," when applied to a grant of public lands, has a 
well-defined meaning. Thus section 458 of the Revised Statutes 
(Comp. St. § 705) provides : 

"Ail patents issuing from the General Land Office shall be issued in the 
name of the United States, and be signed by the Président, and couuter- 
signed by the Recorder of the General Land Office; and shall be recorded in 
the office, in books to be kept for the purpose." 

It is a well-established rule that statutes of limitations do not run 
against the sovereign, in the absence of some express statutory provi- 
sion to the contrary, and if the statute is made applicable to a class of 
suits only it will not be extended to other cases by implication. It was 
well known to Congress that grants of public lands are not always 
made by patent. Indeed, the grant of the right of way in question 
made by the same act is of that character. And had Congress intended 
that the bar of the statute should apply, not only to patents, but to ail 
législative grants, it would hâve so provided in express terms. Again, 
if this be treated inerely as a suit to restrain the unauthorized use or 
occupation of the forest reserve, the statute can hâve no application. 

[5, 6] 3. The rule invoked by the appellees that an appellate court 
will not disturb the findings of the trial court on disputed questions of 
fact, unless it is clearly manifest that there is no substantial évidence 
to support them, has little or no application to a case submitted on bill 
and answer and an agreed statement of facts. Furthermore, there is 
little room for controversy over the facts in this case. It is apparent 
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that the power company was attempting throughout to obtain a per- 
manent right of way for a canal to be used for power purposes, iinder 
an act of Congress which granted no such right. When the first 
application was made, the Commissioner of the General Land Office 
called attention to the two acts, the one granting a right of way for 
irrigation purposes, and the other for power purposes, and ruled that 
an application based on the two acts would not be approved. To over- 
come this objection, doubtless, the proper officers of the power com- 
pany certified "that the right of way for said canal was desired solely 
for the purposes prescribed by the aforesaid acts," referring back to 
the acts of 1891 and 1898. This certifîcate was essentially and un- 
qualifiedly false. When the amended application was filed, attention 
was again called to the fact that the application could not be made 
imder the act of March 3, 1891, unless the canal as shown by the 
amended survey was desired for the purposes of irrigation only. To 
overcome this objection the officers of the power company again cer- 
tified: 

"That the map has been préparée! to be filed for the approval of the Secre- 
tary of the Interior in order that the comiiany niight olitain the benefits of 
sections 18 to 21, inclusive, of the act of Congress approved March 3, 1891, 
entitled 'An act to repeal timber culture laws, and for other purposes,' and 
section 2 of the act of Concrress approved May 11. 1898, and that the right 
of way described on said map was desired for public purposes." 

This certifîcate, while somewhat ambiguous, was doubtless intended 
to and did convey to the department the impression that the right of 
way was authorized by the acts referred to, and was likewise false. 

[7] For thèse reasons, the charge of fraud, in our opinion, is fully 
sustained ; but, if we should accept the appellees' view of the case, and 
find that the approval of the Secretary was given with full knowledge 
of ail the facts, it would not avail them, because in that event the 
Secretary simply exceeded his authority, and the validitv of his ap- 
proval may well be challenged in a suit of this kind. Thus, in United 

States V. Poland, 251 U. S. 221, 40 Sup. Ct. 127, 64 L. Ed. , de- 

cided January 5, 1920, the Suprême Court held that patents issued for 
more than 160 acres in a single body in the territory of Alaska under 
soldiers' additional homestead rights, were void, notwithstanding there 
was no fraud and the patents issued with full knowledge of ail the 
facts. 

For the foregoing reasons, we are of opinion that the court below 
erred, and that the decree should be reversed, with instructions to 
enter a decree in favor of the United States, canceling the orders 
approving the maps and location for the right of way, and enjoining 
the appellees from further maintaining their canal on the forest re- 
serve. The opération of the injunction should be suspended for a 
reasonable time, however, to enable the appellees to make application 
to the proper department for such permit or right as is authorized by 
law. 

2t;4 F.— 27 
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CARR et al. v. FULMER. 

(Circuit Court of Appeals, Fifth Circuit. March .30, 1920.) 

No. 3443. 

Specifto parformance <S=56I — Purchaser not entitled under contract to require 
vendor to perfect title. 

A contract for sale of land, on siglilng wliicli purchasers paid $1,000, 
providing tliat, "if title is not good and cannot be made good within si.\; 
montlis after written notice tliat title is defeetive, then tliis $1,000 is to 
be paid back," }ield not to obligate the seller to remedy a defect in the 
record title which could not be remedied within the six montlis, nor to en- 
title purchasers to enforce spécifie performance after refusing to accepi 
the deed tendered because of such defect. 

Appeal from the District Court of the United States for the North- 
ern District of Mississippi ; Edwin R. Holmes, Judge. 

Suit in equity by Oscar Carr and W. A. Ritchie against J. D. Fui- 
mer. Decree for défendant, and complainants appeal. Affirmed. 

Oscar G. Johnston and John W. Cutrer, both of Clarksdale, Miss., 
for appellants. 

St. John Waddell, of Memphis, Tenn., for appellee. 

Before WALKER, Circuit Judge, and CAEL and HUTCHESON, 
District Judges. 

WALKER, Circuit Judge. By a written agreement dated March 
16, 1916, between the appellants, Oscar Carr and W. A. Ritchie, and 
the appellee, J. D. Fulmer, the latter, in considération of the payment 
to him by the former of the sum of $1,000 "as earnest money and in 
part payment for the purchase" of described 1,040 acres of land in 
Tunica county, Miss., sold and agreed to convey that land to the 
former for the sum of $28,000, $4,000 of which was payable in cash, 
and the balance in five described installments, to be secured by deed 
of trust on the land, "balance of cash payment to be paid J. D. Ful- 
mer upon présentation of a good and valid warranty deed after al- 
lowing 30 days from delivery of abstracts of title for examination of 
title only." The contract contained the following provisions : 

"It is understood and agreed that, if tUle is not good and cannot be made 
good within six months after written notice that title is détective, then this 
one thousand (|1,000.00) dollars is to be paid back to Oscar Carr and W. A. 
Ritchie or order; but if the title is good, and the property not taken, Ihis one 
thousand dollars ($1,000.00) is to be forfeited, one-half to the seller and the 
other half to the Churchill Company. It is e.xpressly understood and agreed, 
however, by tioth parties to tliis contract, that such forfeiture shall in no way 
affect the rights of elther party to enforce the spécifie performance of this 
contract ; and the seller hereby agrées to pay the regular commission on this 
sale whether the title is good or bad. 

"Tliis place is sold to said Oscar Carr and W. A. Ritchie subject to lease to 
tenant for the current year. Buyers are to roceive the rents for this year 
and hereby assume ail taxes for said year. 

"The seller, the said J. I). Fnlmer, hereby agrées to pay to Churchill & 

^=B'oi other cases see same topic & KBY-NUMBBR in ail Key-Numbered Digests & Indexes 
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Company the sum of five hundrej dollars ($500.00) in cash in fuU settlement 
of their commission for negotiating tbis sale. 

"Seller agrées to fnrnisli to buyer abstràcts of title brought dovvn to date." 

The parties will be referred to by their désignations in the trial 
court, where Carr and Ritchie were plaintiffs, and J. D. Fulmer was 
défendant. Abstràcts of title were furnished as required by the con- 
tract. As to 440 acres of the land they did not show that the défendant 
had a good record title. The principal deficiencies in the record title 
to the 440 acres were that interests in that land, which the records 
showed to hâve been in J. J. Thornton, J. W. Fulmer, and Delos 
Craddock, were not by the records shown to hâve been acquired by 
the défendant. Within 30 days from delivery of the abstràcts of title 
to the plaintiffs, they called the deficiencies to the attention of the 
défendant, and demanded that they be remedied by obtaining quitclaim 
deeds from the three individuals mentioned or their heirs. Thereupon 
the plaintiffs were informed of the existence of facts, capable of 
proof, showing that, by dealings to which the three individuals men- 
tioned were parties, their interests in the land had been acquired 
by the défendant, and also that the latter had been in continuous and 
uninterrupted adverse possession of ail the land for a period con- 
siderably longer than was required to confer a good title. It was 
disclosed that both J. J. Thornton and J. W. Fulmer were dead, 
and that the latter left a will which devised ail his property to a num- 
ber of persons, ail nonresidents of the state of Mississippi, and several 
of whom were minors at the time the contract was made and when this 
suit was brought. 

More than 30 days after the delivery of the abstràcts of title, and 
long before the expiration of the 6 months mentioned in the con- 
tract, the défendant tendered his warranty deed to ail the land, for 
delivery to the plaintiffs upon their doing what the contract required 
of them. Because of the defects in the record title the plaintiffs de- 
clined to accept the tendered deed, and on November 7, 1916, filed 
their bill in this case. That bill prayed for a decree directing the de- 
fendant to comply with the tenus and conditions of his above-men- 
tioned contract by perfecting his record title to the lands described 
in that contract, and by delivering to plaintiffs a deed to the lands 
upon the latter complying vi'ith their obligations under the contract, 
and that défendant pay to the plaintiffs the alleged amount of the 
rent of the land for the year 1916, with interest thereon, or that, if 
the défendant shall fail, neglect, or refuse to correct the defects in 
his title and to convey the lands in accordance with the contract, plain- 
tiffs be given a decree for a sum alleged to be the amount of the 
profit they could hâve realized on a resale of the land, and for such 
other or further relief, either gênerai or spécial, as the facts may 
warrant. 

By the decree rendered the claims of the plaintiffs to spécifie per- 
formance and for damages for breach of the contract were disal- 
lowed, and it was adjudged that the défendant pay to the plaintiffs 
the amount paid by the latter when the contract was entered into, 
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with interest thereon. The plaintiffs appealed from that decree, and 
assign as errors the court's failure to decree spécifie performance 
in their favor, and its failure to award them damages for breach of 
the contract by the défendant. 

In no way was the défendant obHgated to remedy a defect in his 
record title which was net capable of being remedied within six months 
after written notice of the defect. The contract provided for the 
défendant repaying to the plaintiffs the $1,000 paid by the latter, "if 
title is not good and cannot be made good within six months after 
written notice that title is defective." The terms of the contract néga- 
tive the conclusion that it was intended to hâve the effect of enabling 
the plaintiffs, without doing, or being ready and willing to do, within 
the time prescribed for consummating the sale, what was required of 
them, to hold the défendant, after the expiration of such time, under 
an obligation of remedying defects in his title which could not be rem- 
edied within that time. The évidence was such as to support findings 
that the defects in the record title to part of the land were such that 
they could hâve been remedied only by a decree in a. suit to remove 
the clouds on the title and to hâve the real owner's title confirmed and 
quieted, and that a decree in such a suit against nonresidents, some of 
whom were minors, could not be obtained within 6 months after no- 
tice of the defect in the title. The record not showing otherwise, 
it may be presumed that the decree appealed from was based upon 
such findings. 

Under the law of Mississippi, ail decrees against nonresident, ab- 
sent, or unknown défendants, rendered upon proof of publication only, 
are subject to be reheard on application of such a défendant within 
2 years after the rendition of the decree. To sustain the claim of the 
plaintiffs that performance on their part could be postponed until de- 
fects in the record title could be remedied effectually and conclusively 
would hâve the effect of preventing the défendant, possibly for sever- 
al years, from selling his land to another, though the plaintiffs did not, 
within the time allowed them by the contract, do or offer to do what 
was required of them to consummate the sale. Under the contract 
the plaintiffs were not required to take or pay for the land, if the rec- 
ord title to it was not good and could not be made good within 6 
months after written notice that title was defective. On the other 
hand, the contract did not require the défendant to await the con- 
summation of the sale, until defects in his title were remedied which 
could not be remedied within 6 months after written notice. By their 
refusai, because of such defect, to accept the deed tendered by the de- 
fendant, the plaintiffs lost the right to hâve the contract specifically 
enforced, if the defect was such that it could not be remedied within 
the stipulated time, and ail that they were entitled to in that situation 
was the repayment of the $1,000 they had paid. They could not re- 
fuse to accept a tendered deed, and at the same time retain the right 
to coerce performance by the défendant. 

The plaintiffs were not entitled to relief, the granting of which 
would give the contract the effect of conferring on them an option 
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for a wholly indefinite time of buying the land on the terms stated, 
with the resuit that during a period of possibly several years' duration 
the defenrlant could neither require performance by the plaintiffs 
nor sel! his land to another. The contract shows that such a tying up 
of the land in favor of the plaintiffs, and to the détriment of the de- 
fendant, was not contemplated. The plaintiffs having refused to ac- 
cept tbe deed tendered, the défendant was not liable in damages for 
breaching a contract which he offered to comply with so far as com- 
pliance was possible, he not having obligated himself to furnish a good 
record title, if he did not bave it and conld not get it within the time 
stated. 

It was suggested in argument that the plaintiffs were entitled to 
spécifie performance as to the part of the land the record title to which 
was good. It was not alleged or proved that prior to the bringing of 
the suit the plaintiffs offered to take and pay for any of the land, nor 
whether the land, the title to which was good, was worth the same, or 
more or less per acre than the part of it the record title to which was 
defective. Even if, in any event, the plaintiffs would hâve been en- 
titled to relief, the granting of which would bave the effect of re- 
quiring the défendant to do what he never agreed to do, the plaintiffs 
were not entitled to partial spécifie performance without making any 
offer to perform on their part. 

The conclusion is that the decree appealed from is not subject to 
be reversed on any ground urged against it. That decree is affirmed. 
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W. R. GRACE & CO. v. FRANK WATERHOUSE & CO., Ino, 

(Circuit Court of Appeals, Nlnth Circuit. April 5, 1920.) 
No. 3402. 

1. Evidence <S=3448— Paroi évidence admissible to explain ambiguity and show cir- 

cumstances of exécution of oontract. 

Conceding that stipulated facts which took the place of évidence were 
Incompétent to vary the terms of a steamship bill of lading, facts which 
were not inconsistent with the terms of the bill of lading might be ad- 
verted to, to make clear what was not clear ia the coiitract and to show 
the circumstances attending its exécution. 

2. SIlipping (^=9ll2 — Bill of lading construed as to right of dellvcry to another 

carrier. 

A steamship bill of lading, providing for carriage of the goods to the 
port of San Francisco and for dellvery "there" to order, or at the vessel's 
tackles to another carrier on the route to destination, if consigned be- 
yond a port of call, and by the Connecting carrier to be transported uiito 
the port of San Francisco, dld not restrict dellvery to another carrier 
to such dellvery at San Francisco, but, where San Francisco was not a 
port of call, authorlzed such dellvery at another port. 

3. Siiipping <s=}| i2r— Bill of lading construed to authorize landing of goods for 

transsiiipment. 

A steamshii) bill of lading, providing for carriage to the port of San 
Francisco to be there delivered unto order or at the vessel's tackles to 
another carrier, and referrlng to a condition on the back thereof which 
provided that the goods mlght be transshlpped at any port, and for that 
purpose might be put into or stored in hulk or craft, or landied, author- 
ized the landing of the goods at Seattle for the purpose of transship- 
ment to San Francisco, which was not a port of call. 

4. Shipping <Sx=:>l06— Bills of lading to be construed in light of contemplated ad- 

venturo. 

BUls of lading are to be construed In the light of the nature and dé- 
tails of the adventure contemplated by the parties. 

Appeal from the District Court of the United States for the North- 
ern Division of the Western District of Washington; Jeremiah Neter- 
er, Judge. 

Suit in admiralty by W. R. Grâce & Co., a corporation, against 
Frank Waterhouse & Co., Incorporated. From a decree dismiss- 
ing the hbel, the Hbelant appeals. Affirmed. 

The appellant appeals from a decree dismlssing its llbel In personam to 
recover damages for injury to nierchandise causod by delay in the trans- 
iwrtation thereof by the appellee from Hong Kong to San Francisco. The 
bills of lading acknowledged receipt of the goods "consigned and destlned 
as indicated below for carriage l'rora Hong Ivong by steamshii) Kaifuku 
Maru. * * * To be carried by said steamer * * * to the port of 
San Francisco, » * * ^itii liberty to proeoed to stay at any port or 
ports in accordance wlth condition II on the back hereof, and to be there 
delivered at the vessel's tackles unto order or to his or thelr assigns (notlfy 
Messrs. W. R. Grâce & Co.), or at vessel's tackles to another carrier on the 
route to destination, If consigned beyond a port of call, and by sald Connecting 
carrier to be transported * * * unto the port of San Francisco." 

Condition II on the back of the blU of lading provides: "The steamers of 
this Une are gênerai traders carrying cargo between western United States 
ports and places to Chlnese * * * ^[jq other Far Kastorn i)orts and 

©ssFor other cases see same topio & KEY-NUMBER in ail Key-Numbered Dlgests & Indexes 
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places, and vice versa, and to and from ports or places withln the llmits 
of the said terminl, and they liave llborty before or after proceeding towards 
to port of destination mentioned herein to proceed to and stay at any ports 
or places witliin their said trading area in any order or rotation backwards 
and/or forwards, and notwithstanding tJiat sucli ports may be out of or away 
from tlie route to or In a contrai y direction to that of tlie port of diseliarge, 
it being agreed that ail the before indicated ports or places are withln the 
contemplated voyage, and that proceeding to or staying at or calling fhere 
shall under no cireumstances be deenied a déviation. * * * On delivery 
from the sliip's tackles the ship's responsibility shall cease. The goods may 
be transshipped at any port or ports, and for the purpose of transshipment 
may be put into or stored in hulk or craf t or landed." 

The merchaudise was carried by the steamship from Hong Kong to Seattle, 
and was there discharged and placed in a warehouse. It was delayed there 
two months by a stevedores' strike, and when forwarded by the appellee to 
destination at San lYancisco was found dainaged as the resuit of the delay 
lu Seattle in an amount stipulated to be $000.77. 

Andros & Hengstler and Louis T. Hengstler, both of San Francisco, 
Cal., and Kerr & McCord, of Seattle, Wash., for appellant. 

W. H. Bogie, F. T. Merritt, and Lawrence Bogie, ail of Seattle, 
Wash., for appellee. 

Before GILBERT and HUNT, Circuit Judges, and WOLVER- 
TON, District Judge. 

GILBERT, Circuit Judge (after stating the facts as above). The 
appellant contends that under the bills of lading it was the appellee's 
duty to carry the goods in the Kaifuku Maru directly to San Francisco' 
and that the discharge, détention, and transshipment thereof at Seattle 
constituted déviation and an abandonment of the contract, making the 
appellee the insurer of the safety of the goods. The cause was tried 
in the court below upon a stipulation of the facts. It was stipulated 
that the appellee was operating the steamship under charter between 
ports in the Orient and ports on Puget Sound ; that it did not operate 
vessels from ports in the Orient to San Francisco, but that goods re- 
ceived by it at ports in the Orient destined for San Francisco were 
carried to the port of Seattle, and from there transshipped and for- 
warded to San Francisco by other vessels ; that San Francisco was not 
a port of call for the Kaifuku Maru ; that the consignor, at the time 
it delivered the goods to the appellee and received the bills of lading, 
knew that the steamship was sailing from Hong Kong to Seattle, and 
that Seattle was the final port of call on said voyage; that the vessel 
sailed direct to Seattle, and arrived there in due course; that the goods 
were thereupon discharged and placed in a warehouse for forwarding 
to destination ; and that the delay in transshipment was wholly caused 
by a strike of stevedores at the port of Seattle. In the stipulation it 
was agreed "that the court may render its décision upon the facts 
herein stipulated." The court below found from the stipulated 
facts that the appellant knew that the appellee was operating the 
steamship from Hong Kong to Seattle, that the appellee exercised 
reasonable care and prudence in transshipping the goods at Seattle, 
and that the appellant was advised of the arrivai of the goods at 
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Seattle and itself endeavored to find some means of forwarding the 
same, 

[1] The appellant insists that the matter in controversy hère must 
be determined solely by the terms of the contract, and that the stipu- 
lated facts, which took the place of évidence in the court below, are 
incompétent to vary the terms of the contract. Conceding this to be 
so, it is also true that the stipulated facts, which are not inconsistent 
with the terms of the bill of lading, may be adverted to, to make clear 
what is not clear in the contract, and to advise the court of the cir- 
cumstances attending the exécution thereof. The stipulated facts 
make it certain that San Francisco was "beyond a port of call" in the 
sensé in which those words are used in the alternate clause of the bills 
of lading. 

[2, 3] We think it is clear that that danse gave the carrier the 
privilège on arriving at Seattle to deliver the goods to another carrier 
"to be transported unto the port of San Francisco," and that condition 
II on the back of the bills of lading authorized the carrier to "land" the 
goods for the purpose of transshipment. We are unable to assent 
to the appellant's construction that the alternative clause refers only 
to delivery "there"— i. e., San Francisco- — or that at the utmost the 
contract gave the appellee no more than the right to deliver the goods 
"at vessel's tackles" to another carrier en route to San Francisco. 

[4] Bills of lading "are to be construed in the light of the nature 
and détails of the adventure contemplated by the parties to them." 
Scrutton, Charter Parties and Bills of Lading, p. 10. 

"The construction is to be made on a consiileratioii of tlie wliole instru- 
ment, and not on one or more clauses detaclied from the others: and tUeie- 
fore, where two clauses apparently répugnant uiay be reconclled by any 
reasonable construction, as by resardiug one as n qaaliflcation of the orheî", 
that construction must be given because it cannot be assuined that the par- 
ties intended to insert Inconsistent provisions." 4 R. C. L. 12. 

In Pacific Coast Co. v. Yukon Independent Transp. Co., 155 Fed. 
29, 83 C. C. A. 625, this court held that, in giving effect to the pro- 
visions of a bill of lading, the conditions and circumstances which the 
évidence proves were known to the parties and contemplated by them 
in making it are to be taken into considération. 

The decree is affirmed. 
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YOUMANS V. UNITED STATES. 

(Circuit Court of Appeals, Fiftli Circuit. April 7, 1920.) 
No. 3,319. 

1. Criminal law <S=>444 — Improperly authentieated transcript not admissible 

against postmaster; "transcript from account boolcs of auditor." 

A cortiticnte by the Auditor for tlio l'ost Office Department tliat a docu- 
ment is "a true and correct transi-ript of tlie postal and nioney order ac- 
count" of a iKjstmaster does not rendor sucli transcript admissible as a 
"transcript froni the account boolvs of the auditor," under Criminal Code, 
§ 225 (Conip. St. § 10'{9ô), on trial of the postmaster for embezzlement. 

[Ed. Xote. — For other detinitions, see Words and Phrases, Mrst and 
Second Séries, Transcript.] 

2. Criminal law (3=3369(5) — Evidence of another offense not admissible. 

On trial of a postmaster charged with willfully and feloniously con- 
verting money order funds to his own use, admission of évidence that de- 
fendant failed to make daily deposit of funds as required by the régu- 
lations, whicli also constitutes an offense under Criminal Code, § 225 
(Comp. St. § 10395), hcld error. 

In Error to the District Court of the' United States for the Southern 
District of Georgia ; Beverly D. Evans, Judge. 

Criminal prosecution by the United States against Sewell A. You- 
mans. Judgment of conviction, and défendant brings error. Re- 
versed. 

Frederick T. Saussy, of Savannah, Ga., for plaintiff in error. 
John W. Bennett, Û. S. Atty., of Waycross, Ga. 

Before WALKER, Circuit Judge, and CALL and HUTCHESON, 
District Judges. 

WALKER, Circuit Judge. Each of the two counts of the indict- 
ment in this case charged that the plaintifif in error (herein called the 
défendant), on a date stated, being then and there a postmaster of the 
United States at Nunez, Emanuel county, Ga., unlawfully, knowingly, 
willfully, and feloniously converted to his own use and thereby em- 
bezzled stated sums of money, the property of the United States, the 
same being then and there a part of the money order funds of the 
United States belonging to the Post Office Department of the United 
States, and alleged to hâve come into the hands of the défendant, and 
under his control, in the exécution and under color of his office and 
employment as such postmaster. 

[1] The prosecution offered in évidence a certified transcript from 
the Post Office Department of an account showing that the défendant 
was indebted to the Post Office Department in the sum of $4,427.03. 
The caption and body of the certificate attached to such transcript 
were as f ollows : 

"Auditor's Certificate, J. W. S. 1, Treasniy Depai'tment, Office of the Auditor 
of the Post Office Department, Washinf^tou, D. C. Stamped Chief In- 
speetor P. O. Dept., Dec. 16tb, 1916. 
"I, Chas. A. Kram, Auditor for the Post Office Department, certify the an- 
nexed to ho true and correct transcripts of the postal and money order ac- 
count of Sewell A. Youmans, postmaster at Xunez, Georgia." 

©=>Foi other cases see same toplc & KEY-NUMBER in ail Key-Numbered Digests & Indexes 
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The ofïered évidence was objected to by the défendant on several 
grounds, including the f ollowing : 

"That the certificate does not show that it is a true copy of the account books 
of the auditor of the Post Office Department." 

The objection was overruled, and the document admitted. That 
ruHng was duly excepted to. 

Section 225 of the Criminal Code (Comp. St. § 10395), which defmes 
the offense charged, provides that — 

"Upon the trial of any indlctment against any person for such embezzle- 
raent, it shall be prima facle évidence * * * against him to produce a tran- 
script from the account books of tlie Auditor for the Post Office Department." 

Nothing in the certificate or in the transcript certified to shows or 
indicates that the original of the account appears on or is a part of any 
account book of the Auditor for the Post Office Department. Nothing 
disclosed is inconsistent with the conclusion that the original of that 
which purports to be copied has never formed a part of the account 
books of the Auditor of the Post Office Department. For anything 
that appears, the original which was copied may never bave been 
entered in any book. The statute does not purport to make anything 
prima facie évidence of a balance against one charged as the défendant 
was, except a transcript from the account books mentioned. Such 
évidence as that authorized by the above-quoted provision is not ad- 
missible, in the absence of a statute making it admissible. United 
States v. Pinson, 102 U. S. 548, 26 L. Ed. 226. We think that the 
évidence in question was subject to objection on the above-stated 
ground, and that the court erred in admitting it over that objection. 

[2] The prosecution oiïered in évidence rule 1241 of the Postal 
Laws and Régulations of the Post Office Department, which in sub- 
stance requires ail postmasters to remit daily to the depository desig- 
nated by spécial instructions to each office ail surplus money order 
funds, unless the amount is less than $50, in which case no remittance 
is required. This évidence was duly objected to, on the grounds that 
it was not material, and because the défendant was not charged with 
failing or refusing to remit or deposit money order funds when re- 
quired to do so. The défendant excepted to the overruling of the 
objection and the admission of the évidence. Other évidence adduced, 
considered in the light of the existence of the rule mentioned, tended 
to prove the défendant guilty under that part of section 225 of the 
Criminal Code, which makes a postmaster guilty of embezzlement if 
he fails or refuses to remit or deposit postal funds when required to 
do so by régulations of the Post Office Department. The admission of 
the rule under the circumstances stated was calculated to make the 
impression on the jury that, in determining the question of the defend- 
ant's guilt or innocence of the charge made in the indictment, they 
could consider bis guilt of conduct other than that so charged against 
him. The indictment charged him with willf ully and feloniously con- 
verting to his own use postal money order funds. His guilt of conduct 
other than that charged was not a matter proper to be considered by 
the jury. A violation of the rule in question was not within the issues 
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to be tried. An effect of the admission of it in évidence was to enable 
the jury to consider the defendant's guilt in a respect net a proper 
subject of inquiry in the case on trial. 

As the record shows prejudicial error, the judgment is reversed. 



RICE V. LOUISVILLE &, N. R. CO. 

(Circuit Court of Appeals, Fifth Circuit. Miircli 23, 1920.) 

No. 3377. 

Carriers €=3 194 — Consignée, given crédit for freight, bound for ail lawful 
charges. 

A live stocls conunission merchant, wlio had an arrangement with a 
railroad couipany by wliich stoeli consignecl to liim was delivered and 
the freight charged to his account, which he settled later, cannot avoid 
lial)ility for a proper charge In connection with a shipment, on the 
ground thar. he was Icnown to be nierely an agent, and tliat he had settled 
witli the shii)per before he linew of such charge. 

In Error to the District Court of the United States for the Eastern 
District of Louisiana; Rufus E. Poster, Judgc. 

Action at law by the Louisville & Nashville Railroad Company 
against Clark H. Rice. Judgment for plaintiff, and défendant brings 
error. Affirmed. 

T. M. Miller and Chas. F. Fletchinger, both of New Orléans, La., 
for plaintiff in error. 

George Denegre, Victor Leovy, Henry H. Chaffe, and Harry Mc- 
Call, ail of New Orléans, La., for défendant in error. 

Before WALKER, Circuit Judge, and CALL, District Judge. 

WALKER, Circuit Judge. This was an action by the défendant 
in error, an Interstate carrier (herein called the plaintiff), against the 
plaintiff in error (herein called the défendant), to recover the amounts 
of charges alleged to be due pursuant to a tariff filed with the Inter- 
state Commerce Commission for disinfecting cars in which live stock 
consigned to the défendant at New Orléans, La., were shipped from 
other States. After delivery of such live stock, défendant, who is a 
live stock commission merchant, paid ail costs and charges demand- 
ed by the carrier, and was not then aware that any other charges were 
lawfully due, and was not called upon for payment of the disinfecting 
charges until after he had sold the consigned cattle and had in good 
faith remitted the proceeds to his principals, who were the owners 
of the cattle. 

No cjuestion was raised as to the plaintiff's right and duty to col- 
lect the amounts claimed. The claim was resisted on the ground that 
the defendant's relation to the shipments were such, and known to 
the plaintiff to be such, that the latter is not entitled to recover the 
amounts from the former. The proposition relied on is that a carrier 
cannot recover freight charges from a consignée, on the theory of an 

<S=»For other cases see same lopic & KBY-NUMBER in ail Key-Numbered Digests & Indexes 
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implied agreement of the latter to pay them, when the carrier, at the 
time delivery was made, knew that the consignée was not the owner, 
but was only the agent of the owner, the shipper, and that in such 
case the carrier's only remedy for lawful charges due and uncollected 
is against the shipper. 

It may be assumed or conceded that the défendant would not hâve 
been hable for the amounts claimed, if the cattle had been dehvered 
to him without any agreement by him to pay the carrier what was 
due thereon under the shipments. That the défendant so agreed 
was shown by his own testimony. He testified to the following effect : 
He received the cattle in question without paying, or being at the 
time called on to pay, any freight or other charge due on the ship- 
ments. This was because he was on the plaintiff's crédit or accom- 
modation list ; the arrangement being that he could get live stock con- 
signed to him and bave crédit for amounts chargeable against them, 
the bills therefor being payable by him as soon as they were correctly 
rendered. This meant that he was enabled to get the cattle by agree- 
ing thereafter to pay the plaintifï whatever properly was chargeable 
against them in favor of the plaintifï. Crédit was extended, not to 
the shipper, but to the défendant, the consignée. 

The défendant having got possession of the cattle by agreeing to pay 
what was due to the plaintifï on them, it is immaterial whether he 
was or was not the owner of them, or whether he would or would 
not bave been liable for the freight and other lawful charges thereon, 
if deliveries had not been made on his crédit. The défendant having 
in the way stated been given crédit for what was due to the plain- 
tiff on the cattle, the former cannot escape liability for any part of 
the amount so due by showing that, in the absence of such agreement 
on his part, he would not bave been liable, and that only the shipper 
would bave been liable. As the uncontroverted évidence showed that 
the défendant, in considération of the delivery of the cattle to him, 
agreed to pay what was due to the plaintiff as the carrier, and that 
the amounts of the disinfecting charges were so due and unpaid, the 
court properly charged the jury to find in favor of the plaintifï. 

Affirmed. 
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ELECTRO BLEACHING GAS CO. v. MILLER et al. 

(District Court, W. D. Missouri, W. D. April 2, 1920.) 

No. 180. 

1. Patents <S=3328— Process patent for treating water not anticipated. 

ïlie OriLstein patent, No. 1,142,3<)1, tor a process for antlseptlcizing 
water, consisting of a metliod wlierclty clilorln is uniformly distributed 
tlirougli a mlnor l)ody of water fiowiug us a coutiuuous current into a 
larger Iwrty of water, aiso fiowing as a coutiuuous curreut, held valid and 
not anticipated. 

2. Patents (S=65— Référence to process as inefliclent not anticipation. 

A process patent for purifying water, by treating witli clilorin a niinor 
body, A'.-as not anticipated by mère référence in an earlier patent to tlie 
metliod of indirect chlorination, without description, and coupled with 
the déclaration that it was inefficient. 

3. Patents ©=255— RIght of replacement limited to legitimate repair. 

The riglit of replacement, improvement, substitution, or resupplying 
of au élément of a pateuted apparatus dépends entirely on whether the 
purpose is legitimate repair in the sensé of restoration of worn-out or 
broken parts. 

4. Patents i®=3259— Replacement of part of device used with patented process 

held contributory infringement. 

Where tlie owners of a process patent for purifying water licensed its 
use by purchasers of the apparatus by which it was made operative, de- 
fendants, who sold a device to two of such purchasers, oue of whoni 
asslsted in installing it in place of one of the parts of the patentee's ap- 
paratus, held gullty of contributory infringement, where tlie substitu- 
tion was not made because the part was worn ont, and where the parts 
supplied were not small and trifliug in characrtn-. 

5. Patents i®=^259— Adaptability to other uses or dissimilarity with correspond- 

ing élément not test of contributory infringement. 

Where défendants were su])plying a device for use in complainant's 
patented process for purifying water, it did not preclude contributory 
infringement that the device was adapted to otiier uses, or was not 
identical in size or form with the corre.sponding élément in complainant's 
machine. 

6. Patents <S3:7255 — Patented process cannot be used in connection with radical 

transformation of patentee's machine. 

Where a patentée of a pro<:ess licensed its use in connection with ma- 
chines sold by liim, the continued right to use it could not accompany any 
radical transformation of his machine by repairs. 

In Eqtiity. Suit by the Electro Bleaching Gas Company against 
William G. Miller, and another. On final hearing. Decree for com- 
plainant. 

David M. Proctor and George Y. Thorpe, both of Kansas City, Mo., 
for complainant. 
Arthur C. Brown, of Kansas City, Mo., for respondents. 

VAN VALKENBURGH, District Judge. On June 8, 1915, a pro- 
cess patent, No. 1,142,361, for antisepticizing water was issued to 
complainant as assignée of Georg Ornstein, the inventor. The ap- 
plication for this patent was filed February 14, 1913. The invention 

<S=3For other cases see same topic & KEY-NUMBER in ail Key-Numbered Dlgests & Indexes 
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"comprises a method wherein chlorin in determined amounts is uni- 
formly distribtited through and absorbed by a minor body of water 
flowing as a continuous current and said minor body is then uniform- 
ly distributed through a major body of water, also flowing as a con- 
tinuous current, ail said opérations being conducted without pause 
sufïlcient to allow disappearance of any substantial amount of said 
chlorin as free clilorin prior to exercising its antiseptic action." 

The apparatus by which the patented process is made operative 
is shown in Figure 1, accompanying the application and patent, and 
comprises an absorption tower, through which the minor flow of wa- 
ter passes downward to absorb an upwardly moving current of chlorin 
gas. The chlorin is supplied from a tank of compressed and liquefied 
chlorin gas from whicli a pipe leads into the lower part of the tower. 
The tank is provided with a shut-off valve, and the supply pipe with 
a pressure-reducing valve and a regulating valve. Water is supplied 
to the tower from any suitable source, giving a constant, or substantial- 
ly constant, head through a pipe which leads into the top of the tower, 
and is provided with a shut-off valve and a regulating valve. The wa- 
ter supply pipe is also provided with means for measuring the water 
flowing through it to the tower. For this purpose a suitable meter 
for indicating the quantity of water which has passed through the 
meter may be used. The chlorinated water from the tower is discharg- 
ed through a pipe to be united with the body of flowing water to be 
treated. The minor flow of water, after being chlorinated in the tower, 
is discharged directly into the water to be treated. The absorption 
tower is formed of a veTtically set shell of earthenware or other suit- 
able material, résistant to chlorin, filled, or substantially filled, with 
broken stone, coke, or other suitable distributing material, adapted to 
film out the water and cause it to présent an extended area of surface 
for contact with the ascending current of gas. The chlorin admitted 
to the minor flow of water is measured in determined proportion to 
the amount of water to be treated, but not necessarily with exactness 
ifi proportion to the minor flow. By this method a better and more 
effective solution is obtained, and better diffusion and distribution in 
the water to be treated, resulting in more complète and satisfactory 
sterilization of the water to be treated, less waste and loss of chlorin, 
and less injury to the metallic part of the structure through the de- 
structive action of the chlorin than can be accomplished by direct 
methods of introduction of the chlorin into the main body of the wa- 
ter to be treated ; also excessive chlorination, with its attendant dis- 
agreeable f eatures, is avoided. 

Complainant does not directly sell or license the right to use its 
process. Originally it manufactured the apparatus and sold it with 
the implied right to employ the process as an incident to the use; 
since then it has entered into a license agreement with the Wallace- 
Tiernan Company, which now manufactures and sells the apparatus. 
Complainant dépends for its return for the use of its patented process 
upon royalties from the Wallace-Tiernan Company under the terms 
of this license agreement. 
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The two main features or éléments of the invention are the minor 
continuous flow of water and the reg-ulation of the current of chlorin 
gas introduced iherein in an amount predetermined with référence to 
the vohime of water to be treated. The first of thèse éléments employs 
as its vehicle the absorption tower with its appurtenances ; the second, 
the pressure-reducing and regulating valves, with their attendant 
mechanism, constituting what is commonly called a "regulator." 

The respondents manufacture what they term the "Miller chlorin 
gas pressure regulator," which apparently is a mechanical équivalent 
performing the same office and producing the same resuit as the pres- 
sure reducing and regulating valves of complainant's apparatus. The 
complainant, or its licensee, sold to the city of Chicago, for use in 
its municipal water plants, a number of complète sets of apparatus, 
carrying with them the usual incidental right to employ complainant's 
process; later, the city purchased a Miller chlorin gas pressure regu- 
lator to replace the corresponding part in complainant's apparatus. 
The purchase was made from the Municipal Supply Company of Chi- 
cago, which, through one Bradway, had been constituted the agent 
of respondents for the sale of their device. The respondent Miller 
was présent in person, instructing the city's operators how to place in 
service the chlorinator furnished hy respondents to the Municipal Sup- 
ply Company. The reason for making the change is thus stated by 
Mr. Henry W. Clausen, form^erly assistant city engineer of the city of 
Chicago : 

"In order to avoid excessively high maintenance costs and to obtain better 
régulation of gas flow tlian we vvere able to obtain with the Electro Bleaching 
Gas Coinpany's apparatus. 

"Q. How did the use of tho chlorinator purchased from the Municipal 
Supply Company enable the city of Chicago to avoid excessively high main- 
tenance costs and obtain better régulation of gas flow in comparison with 
the chlorinator furnished with the Electro Bleaching Gas Conipany's appara- 
tus? A. Beeause the mnstruetion of the same was very mnch more rugged 
and adaptable to handling by the local labor in Chicago than the délicate 
apparatus furnished by the Electro Bleaching Gas Company. The reason for 
the better control was due to the fact that the apparatus of the Electro 
Bleaching Gaa Company was out of adjustment and repair principally beeause 
of the rough handling above referred to. 

"Q. The Electro Bleaching Gas Company's chlorinator was not inherent- 
ly defective and incapable of performing the mechanical function for which 
it was intended, on aceount of its délicate mechanism? A. No. 

"Q. Do j'ou attribute a part of the difliculty experienced by the city of 
Chicago in its use of the chlorinator just named to the methods employed 
in its readjustment and repair? A. Yes. 

"Q. Who had charge of the repair and the readjustment of the Electro 
Bleaching Gas Company's ehlorinators during your connection with the city? 
A. The opération of thèse instruments was under the direction of the varions 
chief operating engineers at the stations. The local labor unions decreed 
that the same should be maintained by the steam fitters. The steam fitters, in 
the majority of cases, Unew nothing about the apparatus and usually spoiled 
the same, when applying a Stillson wrench to somethlng which should be 
handled by one with délicate Angers as a watch maker. Thls finally resulted 
in the macliines, when in need of ropair, being taken out of service and sent 
to the city's municipal shops, where they were repaired by an expert ma- 
■chinist, who had been educated to the job. Tliis, however, resulted in more 
or less contention among the labor unions, with the resuit that we always had 
■difflculty in keeping the apparatus up to proper eflTiciency. 
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"Q. Could not a skilled mechanic or engineer liave kept the Electro Bleach- 
Ing Gas Company's chlorinator in a condition of reasonable eiiicieney with 
less delay and expense tlian that incident to tlieir repair by tlie steam fittersV 
A. I think so." 

Complainant, or its said licensee, also sold a set of apparatus to 
the city of Kansas City, Kan., for use in the municipal plant which 
suppHes water to the two cities. At the soHcitation of said city, re- 
spondents subsequently sold it a Miller chlorin gas pressure regula- 
tor. The reason for this purchase is stated by Mr. Lloyd Mangun, 
chemist in charge of water purification of Kansas City, Kan., to be 
because complainant's valve mechanism was insufficient in capacity 
to get the required quantity of gas into the coke-fiUed tower. It ap- 
pears that the demand for water supply had increased since com- 
plainant's mechanism was installed. I append that portion of Mr. 
Mangun's testimony which bears upon this phase of the controversy: 

"Q. You stated tliat tlie plaintifE's valve meclianism was insufficient in ca- 
pacity. Tliere was nothing, so far as you could observe, inherently defectlve 
about the mechanism? A. Not that is not true of any otlier machine. 

"Q. Well, could you hâve gotten a larger quantity of gas into the eoke-filled 
tower by using another valve mechanism of the plaintilï's? A. Undoubtedly 
\ve could hâve ; yes, sir. 

"Q. Do you know whether that is done or not in connection with water 
plants? A. I don't understand your question. 

"Q. Is that ever doneî Do they duplicate or — A. (interrupting). En- 
large machines? 

•'Q. Yes. A. Yes, sir. 

"Q. I don't mean enlarge; I mean add additional units? A. We could in- 
stall other units or replace it with a larger unit, as we did. 

"Q. Yes ; that is ail." 

Recross-examination by Mr. Brown : 

"Q. By a larger unit, you mean a larger control mechanism, valve having a 
larger opening through it? A. A mechanism with a larger orifice and gauge 
which would indicate more chlorin." 

Complainant brings this suit against respondents for contributory 
infringement, charging the respondents with using and practicing, 
causing to be used and practiced, and contributing to the use and 
practice of, the process of antisepticizing water which constitutes the 
invention set forth in claims 1 to 12 of its letters patent, by the sub- 
stitution of the vital élément performed by the regulator. Since this 
suit was brought, the death of respondent Miller has been suggested, 
and the appearance of Minnie Miller, the administratrix of his es- 
tate, has been entered as a party défendant. No part of the apparatus 
in question, as such, is covered by patent. 

Respondents interpose two défenses: (1) That the alleged improve- 
ments set forth in the said letters patent were not novel and patentable 
when produced by the inventor, and the patent is accordingly invalid. 
(2) Even though the patent be upheld, respondents are protected by 
the right of use, enjoyment, repair, and improvement in the purchasers 
of the apparatus. I shall consider thèse défenses in the order named. 

[1] In support of their first contention respondents cite a number 
of previbus patents and publications which they claim anticipate 
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the invention described in letters patent No. 1,142,361, and make dis- 
closnre in view of which the Ornstein process cannot be held to be of 
that dignity which the law requires to support the granting of letters 
patent. At the trial ail except two of thèse citations were abandoned, 
and reliance was placed upon the Weis and yVnderson patent, No. 694,- 
081, issued February 25, 1902, upon apparatus for saturating liquids 
with gases, and Darnall patent, No. 1,007,647, issued October 31, 
1911, disclosing a process of purifying water and sewage. The former 
of thèse has as its primary object "to provide an apparatus for 
economically carrying out the process of producing an aqueous solu- 
tion of chlorin," devised "more especially for use in tlie manufacture 
of paper for bleaching the stock." This patent has an object and 
purpose entirely unrelated to the purification of water, which may be 
said to occupy a field distinct and complète in itself. The process dis- 
closed by Weis and Anderson is entirely remote from and unadapted 
to the purposes of the patent in suit. It discloses a method of produc- 
ing an aqueous solution of chlorin and storing it in a réservoir from 
which it may be drawn ofï for use as needed. The apparatus embraces 
no pressure reducing or regulating device by which the proportion of 
chlorin to any other body is predetermined. Of course, the feature of 
distribution, through a minor body of liquid flowing as a continuons 
current into a major body, îs conspicuously absent because in no wise 
related to the object of the inventor. The Weis and Anderson patent 
does not remotely suggest the process of the patent in suit. 

The Darnall patent has the merit of dealing with the same subject- 
matter, to wit, the purification or sterilization of water by treating 
with chlorin gas. It, however, avowedly deals with the direct com- 
munication of the chlorin to the body of water to be purified as dis- 
tingnished from the indirect method by means of a minor flow, which 
is the distinctive achievement and advance accomplished by the Orn- 
stein process. Darnall's patent discloses a réceptacle containing bro- 
ken stone, coke, or suitable distributing material ; but this is brought 
into immédiate contact with the major body of water to be treated, 
is not the médium through which is conducted a minor flow of wa- 
ter, nor is any such minor f\o\v used in connection with the Darnall 
process. The theory of absorption and distribution is entirely dif- 
férent, and in the prior patent there is nothing which suggests the 
method disclosed by Ornstein. In fact, the indirect method is es- 
pecially disclaimed and discredited in the Darnall patent, which says : 

"The elilorinated liine or soda, or tlio (.-lilorin gas, has usually been mixed 
with a eei'lain quaiHity of water and detoriniiied aiiioiiuts of this chloriuated 
water liave been introdiiced into tlie ellhivia. to be disinl'wted. This i,s not 
an eflieient metliod of using clilorin, l)oeause in tiie iiroci'ss of fiuid steriliza- 
tion liy ehlorin tlie prineitjal disiiifectint; ;i;;ent is not tlie elilorin itself l-iit tlie 
oxygen liberated from water by the action of chlorin oh the water. * * * 
When, llierefore, chlorinaled lime, chloi-iiiatod soda, <n- chlorin gas is admixed 
with a qtiantity of water and this water is aftcrward uscd to disiufect or 
purify large qnantities of other water a great loss of ofticiency is tlie resuit." 

[2] Respondents point to this language as a disclosure which an- 
ticipâtes the Ornstein patent ; but this argument loses sight of the im- 
2U4 F.- -28 
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portant considération that in the Darnall spécification no process of 
indirect chlorination is disclosed. The mère référence to such a meth- 
od, without description and coupled with the déclaration that such 
a method is inefiicient, cannot be said to anticipate even by suggestion. 
Darnall, in this very language, discloses that the vital principle of the 
Ornstein process remained unperceived. He says the chlorin gas had 
usually been mixed with a certain quantity of water and determined 
amounts of this chlorinated water had been introduced ïnto the body to 
be disinfected. In the methods with which he had been familiar, if 
any, it would appear that chlorin gas was admixed with a quantity of 
water and this water was afterwards used to disinfect or purify. It 
had never occurred to those who were studying this problem, and who 
were endeavoring to get successful and satisfactory distribution and 
conservation of the disinfecting property of the chlorin, that a prede- 
termined amount of chlorin, in exact proportion to the body to be puri- 
fied, might be introduced into that body through the instrumentality 
of an active minor flow, to the volume of which the amount of chlorin 
used need bear no fixed ratio. The idea of chlorin in determined 
amounts being uniformly distributed through a major body of water 
by means of a minor body flowing as a continuons current and carry- 
ing the chlorin in solution had not yet been conceived. This was the 
pregnant contribution of Ornstein to this art. As Prof. Jackson said 
in substance: Ornstein discovered a principle that accomplished a 
resuit which ail scientific students of the art had been vainly seeking 
for years, and which converted previous uniform failure into pro- 
nounced success. Since this invention, the Ornstein method is rapidly 
displacing other methods of water purification and has given abundant 
évidence of its utility. 

It is further urged that in his spécification Ornstein conceded that 
"the reducing valve is not necessary for the securing of results suffi- 
ciently accurate for ail practical purposes." But this statement was 
made in describing the opération of the alternative form of apparatus 
shown in Figure 2, and applies there only "where the flow of chlorin 
is comparatively small or not long continuée." Figure 2 describes, as 
has been stated, an alternative and radically différent application of 
the process from that described in Figure 1, and now under consid- 
ération. This application, as disclosed by Figure 2, has since been 
discredited by experiment and abandoned. It forms no basis of the 
claims in suit. It should be added that the Darnall patent was in 
référence before the examiner in the Patent Office, and did not operate 
to defeat Ornstein's application. 

It is my conclusion, therefore, that the patent in suit was not antici- 
pated in any prior patent or publication, and that it is valid and of 
great value to the public. It falls directly within the principle an- 
nounced in Loom Co. v. Higgins, 105 U. S. 591, 26 L. Ed. 1177; 
Kryptok Co. v. Stead Lens Co. (D. C.) 207 Fed. 85 ; Stead Lens Co. 
V. Kryptok, 214 Fed. 368, 131 C. C. A. 144; New York Scaffolding 
Co. V. Whitney, 224 Fed. 452, 140 C. C. A. 138. 

We pass now to a considération of the charge of contributory in- 
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fringement. The rule is Ihus stated in Walker on Patents (5th Ed.) 
par. 407, p. 492 : 

"Contributory infringement is intentional aid or co-operation in transac- 
tions, wliich eollectively eonstitute complète infringement. For example: 
Where a person furnishes one part of a patented coinbination, intending that 
it shall be assembled with the other parts thereof, and that the complète com- 
bination shall be used or sold, that person is liable to an action, as infrlnger 
of the patent on the complète combination. ïhe part furuished must, how- 
ever, be an élément of the combination. * * * Furthermore, where a per- 
son furnishes a machine, composition of matter or other article, which is 
particularly adapted to be used in performing a patented process, and which 
the person furnishing the same, intends shall be tlius used, that person is 
liable as a contributory infringer, for any infringement wliieh afterward oc- 
curs in accordance with his intention. But where the machine or other prop- 
erty thus furnished, is useful for eome other purpose than to be a part of a 
patented combination, or to make a patented article, or to be operated upon 
by a patented macliine, or to be used in performing a patented process, and 
where he who furnishes the property, does not intend or know, when fur- 
nishing the same, that it is to be thus used, he Incurs no liabilîty to an ac- 
tion for infringement. But if he knew or intended that the property fur- 
nisBJêd by him was to be used in either of the infringing ways, he cannot 
defeat an action for infringement, by showing that the furnished property 
could hâve been used in some noninfringing way." 

The same author considers the right of repair in paragraph 302a, 
p. 362, of the same édition: 

"A purchaser may repair a patented machine which he has purchased, by 
replacing broken or worn-out unpatented i)arts, so long as the identity of tne 
machine is not destroyed, provided Ihe machine itself is not an infringement. 
Likewise another who furnishes the repair parts on the order of the purchaser 
is not liable for infringement in the absence of a license réservation to the 
patentée to supply such parts. Tlie right of him furnishing repair parts is 
measured by the right of the user to repair. And he may improve such a 
machine for his own peculiar use, by substituting for an unpatented part 
thereof, a cbrresponding part original] y purchased, or not purchased, from 
the patentée. But no unauthorized person can lawfully engage in the business 
of reconstructing patented machines for their owners, by omissions and sub- 
stitutions of parts, where those machines do not require any repair, but are 
thus changed with a view to their improvement." 

A large number of cases carefully examined discloses many con- 
sidérations that hâve been emphasized and featured by the courts in 
the practical application of the doctrine to the spécial facts of the cases 
with which they hâve had to deal. In some the fact of whether the 
élément itself was patented or unpatented has been deemed important, 
whether it is the chief élément or a more or less important élément, 
whether it is more or less temporary in its nature, more or less exposed, 
fragile, and liable to wear or breakage, whether it is a vital élément 
or an ordinary working part especially subject to external forces, 
easily removed and replaced without afifecting the identity of the 
machine, and whether such removal and replacement is, in the nature 
of things, contemplated by both patentée and purchaser, whether it 
is an article in gênerai use, extensively made and sold, whether its 
consumption is the very purpose of the device and whether it is a 
negligible or more substantive part of the whole. 

Much of the confusion and resulting conflict which hâve found their 
way into the décisions of the courts are traceable, I think, to some 
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misconception as to the breadth of the définition to be assigned to the 
Word "repair" and the incidental words "replacement" and "im- 
provement," and to misinterpretation of the scope of the language 
of the Suprême Court in two earher cases, Wilson v. Simpson et al., 
9 How. 109, 13 L. Ed. 66, and Chaffee v. Boston Belting Co., 22 How. 
217, 16 L,. Ed. 240. In the former case it was said : 

"Repairing; partial injuries, whellicr they occur frorn accident or froiii 
wear and tear, is ouiy reflttirig a macliine for use. Aud it Is no more tlian 
tliat, though it shall be a replacement of an essential part of a combination." 

In Chafïee v. Boston Belting Company this language occurs : 

"It is obvious, that if a person legally acquires a title to that whieh is the 
subject of letters patent, he may continue to use it until it is worn out, or he 
niay repair it or improve upon it, as lie pleases, in the same manner as if 
<lealiug with property of any orber kind." 

Seizing upon thèse ternis the courts, in some instances, hâve given 
to the words "replacement" and "improvement" a very broad signif- 
icance. That the distinction between legitimate repair and substantial 
reconstruction is sometimes a difficult one is nowhere better illus- 
trated than in a leading case in this circuit. Shickle et al. v. St. Louis 
Car-Coupler Co., 77 Eed. 739, 23 C. C. A. 433. Judge Thayer, while 
sustaining the right to make and sell for purposes of repair only, to 
purchasers from the patentée, the knuckle of the automatic car coupler 
covered by valid patents, does so upon the ground that, "while this 
is one of the most important éléments of the combination, it is yet pe- 
culiarly liable to be broken by shock or strain." The learned judge, 
however, with distinctive caution carefully guards the doctrine an- 
nounced against unwarranted latitude in application. He says: 

"The rule is well establishod that one wlio purchases a machine or mechani- 
cal contrivance consisting of several distinct jiarts, which, as a whole, is cov- 
ered by a patent, has tlie right, by virtue of his purchase from the patentée, to 
repair a part of the machine cr device which iiappens to be brolien tlirough ac- 
cident, or which beeomes so far worn as to render the machine inoperative, 
pî'ovided the machine, as a whole, still retains its identity, and wliat is done in 
the way of rendering it operative does not amount to reconstruction, and 
provided, further, that the part so replaced is not separately covered by a 
patent. * * * While the foregoing propositions are well settled, a diffl- 
culty is sometimes encountered in applying them. It is not always easy to 
détermine whether the replaciug of a part or élément of a patented machine 
should be regarded as a reconstruction of the machine, or simply as a re- 
pair which does not destroy its identity. This remarli is applicable in a 
measure to the case in liand. It may be conceded that the question to be de- 
cided is not altogether free from doubt. While no one wouUl deny that a 
purchaser of one of the patent couplers now in question would hâve the 
right to replace the pivot pin or the locliing pin, if one of thèse should happen 
to be broken, yet it may be admitted that it is not so obvious that he would 
liave the right to replace a broken knuckle. * » * We would not be under- 
stood as deciding that the défendant company has the right to manufacture 
the knuckles which form a part of the complainant's device, and to sell them 
indiscriminately to ail persons wlio see fit to buy them ; for, clearly, sucli is 
not the law. * * * Therefore, if the défendant continues to manufacture 
the coupling heads or knuckles, and keeps them in stock, it mnst see to it that 
they are sold, for the puipose of repairing the patent coupling device, to 
persons or corporations who hâve acquired the right to make and use them 
for that purpose." 
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The wisdom and soundness of Judge Thayer's conservatism cannot 
betler be confirmed than bv a considération of the later case of Nation- 
al M. Casting Co. v. American Steel Foundries (C. C.) 182 Ked. 626, 
in which car couplers were again the subject-matter of the litigation. 
The court said : 

"Tlie locks lieiiiK spfcifically covered by valirt oliiims, tlio siipplying of sucli 
parts liy tho rtetcndîinr. witliout the c-omplalnnnt's consent, whatever tlio pur- 
'jiose ol Iheir niiinufiieture ami sale or the use made of thein by the pnrchaser, 
eoiistitutes a direct infriiiseniont. Bnt even if the locks were not protected by 
separate elahiis, and the jiatentee's rights therein were llniited to them as 
éléments of his combination device, as the défendant eontends, the snpplying 
of snch locks by défendant conUl ]iot. on the faets of this case, be .liistified on 
the gronnd of repairs. The paris su])plied by the défendant are not strictly 
rcpalrs. The défendant does not actually ropair a defective jiart ; it supplies 
new parts to railroad conii)anies in advance of the aetual need thereof. It 
is said that railroad economy reipiires that, nt diff(>rent jioints along the 
raihvays, supplies of the several parts of the diffei'ent tyi)es of coupler in use 
be ketit to re]ilace, as ofcasion shall reiluire, those that uiay becomc brokeu, 
defective, or iost. 

"Car couplers are subjected to severe treatment, and, though made with a 
View of suslainin;; heavy shocks and strains, are l)otmd 1o be injnred in soirie 
of thcir pai'ts. The lunint of the sb.ock in coupliîiK is undoulitedly borne by the 
knuckle, and, in the jolting and pulling which takes i)lace in the continued 
movement of the cars, it is subjecte<l to the greater sti'ain. This is larger and 
heavier than the lock, which must be made small enough to enter and operate 
in the chiimber or recess back of the kntickle bead, and in which llie knuckle 
tail opérâtes. The lock is less likely to becouie defective than the knuckle, 
and save for the eye where the link is attached. is joractically uiibreakable. 
The chain or liidc attached to such locks, nsed for lifting tliem, is the lighter 
an<l more fragile, and is ex])Osed to external injuries, and as a necessary 
resuit is the more ensily injnred. Tlie injury to tlie links is the more fré- 
quent cause of the replacement of the lo(-k, for the reason that it serves the 
interests of the raih'oads better, at the time a substitution is necessary, to 
sulistitute for the good lock with a defective link a new chain with an at- 
tached new lock. As a resuit, many new locks are put in opération while the 
old ones wliicb they rei)!ace are in perfect serviceable c<uidition. Such a re- 
plaeement is not a repair of the lock. Thèse locks with the détective links are 
subsequently sent to the repair sho]), and such defective jiarts repaired or 
replaeed. 

"It is obvions that in the case of substituted locks and links, where the links 
only hâve been injnred, no repairs are necessary to the locks, and that, when 
the defective linlvs liave been repaired or replaeed, the comiian.v bas an addi- 
tional lock for each one purchased of the complaiiiant ; whereas, in case of 
rep."ir or replacement authorized by tlie implied lic(!nse. no greater ntnnber 
than that fnrnished by complainant would belong to the user." 

The verv late décision of the Suprême Court in Leeds & Catlin v. 
Victor Talking Machine Co., 213 U. S. 325, 29 Sup. Ct. 503, 53 L. Ed. 
816, seems to bring order out of the confusion and conflict heretofore 
prevailing in some degree: 

"There is a distinction between the article which a combination machine 
deals with and tlie constituent éléments compo.sing the combination ; and 
while it niay not be infringement to supply the uniiatented article dealt with 
by the combination, it is infringement to make and supply an unpateiited élé- 
ment, necessary lor the opération of the combination. Morgan Eiivelope Co. 
V. Albany Paper Co., 152 U. H. 42.5 [14 Sup. Ct. (;27, .SS Iv. Ed. 500], distin- 
guished. * * « The right of substitution or resupply of éléments of a 
combination extends only to a repair and reiilacemcnt made necessary by 
détérioration so as to préserve its titness ; license goes no further and does 
not extend to furuishing such éléments to increase effectiveness or variety of 
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the results of tlie combination. * ♦ * It would seem that on prlnclple when 
détérioration of an élément has reached the point of unfitness tliere is a de- 
struction of the combination and a renewal of the élément is a reconstruction 
of the combination. And it would also seem on principle that tliere could be 
no lieense impîled from différence in the durability of the éléments or periodic- 
ity in tlieir use." 

[3] It thus appears that the rig'ht of replacement, improvement, 
substitution, or resupply of an élément dépends entirely upon the test 
of whether the purpose is legitimate repair in the sensé of restoration 
of worn eut or broken parts. The court savs (213 U. S. loc. cit. 336, 
29 Sup. Ct. 507, 53 L. Ed. 816) : 

"The lieense granted to a purchaser of a patented combination is to préserve 
its fltness for use so far as it may be affected by wear or breakage. Beyond 
this there is no lieense." 

And where an entire élément of a combination becomes unfit by 
détérioration it is broadly stated that there is then a destruction of 
the combination and that a renewal of that élément by substitution 
amounts to reconstruction. The Suprême Court has further declared 
that: 

"The courts in this country cannot déclare that any one of the éléments 
entering into such a combination is immaterial. They can only décide 
whether a part omitted by the alleged infringer is supplied by an équivalent 
device." Water Meter Oo. v. Desper, 101 U. S. S32, 25 L. Ed. 1024; Weber 
Electric Co. V. Union Electric Co. (D. C.) 226 Fed. 482; Hlnman et al. v. 
Visible Milker Co. (D. C.) 231 Fed. 174. 

[4, 5] Respondents do not occupy the position of one who furnishes 
the property without knowledge that it is to be used in an infringing 
vvay. Their device was placed in the hands of the Municipal Supply 
Company of Chicago, whose name is, in itself, significant, and by that 
Company sold to the city of Chicago for use at various water stations, 
and the respondent Miller was présent and demonstrated its value for 
use in connection with complainant's process. Respondents further 
made a written bid and sold their chlorinator in response to a published 
proposai by the city of Kansas City, Kan. The original respondent 
Miller was also présent and superintended the installation of the appa- 
ratus. It is évident that respondents hâve entered the field of water 
purification, supplying, and intending to supply, their device for use in 
complainant's patented process. In such case, it matters not that that 
device may be adapted to other uses, and that it is not identical in size 
or form with the corresponding élément in complainant's machine. 
The case is the same as though the device was manufactured for gên- 
erai use and adapted to no other use than the infringement of com- 
plainant's patent. 

Furthermore, in Chicago, defendant's device was used, not because 
complainant's structure was useless, or worn out, or unavailable, but 
because the city deemed the former more rugged and less liable to in- 
jury by incompétent workmen. This was not repair, but substitution 
and reconstruction. In the case of Kansas City, Kan., respondents' 
device was put in because greater capacity had become désirable. This 
could hâve been secured by additional units or a single larger unit 



ELECTEO BLEACHING GAS CO. V. MILLER 439 

(364 F.) 

of complainant's manufacture. The original part is still retained by 
the city, and the two devices are used alternatively as occasion may 
demand. Hère this élément was f urnished to increase effectiveness and 
variety of resuit, and not in any sensé for repair. It was a substitu- 
tion, and the circumstances are similar to the purchase of additional 
knuckles in advance for coupling devices, or additional records for 
talking machines. 

The alleged repair parts supplied are not small and trifling in char- 
acter. Complainant sold to the city of Chicago nine of thèse ma- 
chines at an aggregate cost, including installation, of $13,875, making 
the cost of each approximately $1,540. Respondents sold their chlori- 
nator to Kansas City, Kan., for $675, which is no inconsiderable part 
of the total cost of complainant's combination. Furthermore, this 
reducing and regulating élément is in no sensé temporary in its nature 
and subject to fréquent replacement and restoration. It is probable 
that it is less durable than the tower, but it is in no sensé the subject of 
fréquent removal in the contemplation of inventor and purchaser. 
The photographs of respondents' device, exhibited to the court, show 
that it constitutes no inconsiderable proportion of the entire structure. 

[6] It is to be remembered that this is a process patent; that the 
right to use the process was an incident merely of the right to use 
complainant's machine in its integrity and is coïncident only with that 
use. The machine may be repaired for use as a machine, but the 
continued right to use the process patent cannot accompany any radi- 
cal transformation of the machine. This considération should limit, 
in some degree, the broad doctrine of those cases which go farthest 
in recognizing the right of a purchaser to treat a machine purchased 
as his own property for ail purposes. In this case the cities and the 
respondents appear to hâve looked upon the niatter as though the form- 
er had purchased an unrestricted right to use the process, and there- 
fore should be allowed to remodel their machinery in any way which 
would enable them to operate it most effectively and satisfactorily. 
But the right to use the process dépends exclusively upon the right 
to use the apnaratus as sold. In such cases, the patentée must re- 
strict such right more rigidly to the exclusive employment of its own 
mechanism., and the right of repair should not be extended to in- 
clude substitution of important éléments and practical reconstruction. 

It foUows from the foregoing that the finding and decree must be 
in favor of complainant. 
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TWIN HILLS GASOLINE CO. v. BRADFORD OIL CORPORATION. 

(District Court, E. D. Oklahoina. Noveiuber 19, 1910.) 
No. 2853. 

1. Removal of causes <s=::>76 — Amount claimed in state court détermines fédérai 

jurisdiction. 

The amount claimed b.y plalutiff in tiis pétition filed in tlie state c-ourt 
détermines wliether tlie amount is within tlie jiirisdiction of tlie fédéral 
court, and after removal plaiutiffi cannot, liy reducing tlie amount of liis 
claim, divest the fédéral court of jurisdiction. 

2. Mines and minerais <s=>73— in construing ambiguous oii iease, courts will iool( 

to circumstances. 

In construing an oil and gas Iease, wliicli is ambiguous, tlie court 
will look to tlie iiitent nf ilie ];arfles. the surroundlug circumstances, and 
the condition of the business at that finie. 

3. Mines and minerais iS::^7g(2)— Oil and gas iessee lield entitied to royaity on 

"casing liead gas"; "gas weli." 

Where an oil and gas iease provided tliat tlie lessor sliould receive 
one-eigbtli part of ail the oil produced, that the lessee sliould pay .$200 
per annum on each gas-producing well, and that tlie lessee should liave 
the right to use casing liead gas for the purpose of operating the wells, 
held, that "casing head gas," which is a coraponent part of oil beiiig 
produced froin wet gas existing only with oil, would not inake a well 
a "gas well," so as to entitle the lessor to $200 per annum, but the les.sor 
would be entitied to bis one-eighth part of the casing head gas separated 
froni the oil and saved. 

[Ed. Note. — l'or other définitions, see Words and Phrases, First Séries, 
Gas Wells.] 

At Law. Action by the Twin Hills Gasoline Company against the 
Bradford Oil Corporation, begun in state court and removed to the 
fédéral court. Motion to remand denied, and judgment entered for 
plaintiff in accordance with the opinion. 

L. L. Cowley, of Okmulgee, Okl., for plaintiff. 

Ramsey, De Meules, Rosser & Martin, of Muskogee, Okl., for de- 
fendant. 

WILLIAMS, District Judge. [1] In Johnson v. Computing Scale 
Co. (C. C.) 139 Fed. 339, it was said that— 

"Where the amount claimed by a plaintiff lu liis complaint in a state 
court, and which lie is entitied to recover if its allégations are true, is suf- 
ficient to give a fédéral court jurisdiction, and the cause is otlierwise l'e- 
movable, lie cannot defeat sueh jurisdiction after removal by chauging his 
position or the record with respect to the auiimiit claimed." 

The claim as made, and standing on the record of the case at the 
time the removal is effected, is what détermines the jurisdiction of the 
United States court; the other jurisdictional facts existing. Hayward 
V. Nordberg Manufacturing Co., 85 Fed. 4, 29 C. C. A. 438; Riggs v. 
Clark, 71 Fed. 560, 18 C. C. A. 242. 

This motion to remand, after the case had been removed to this 
court and the plaintiff had filed an amendment reducing the amount 

ê;»For other cases see same topio & KEY-NUMBBS ia ail Key-Numbered Digests & Indexes 
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sued for below $2,000, exclusive of interest and costs, vvas submitted 
to District Judge Youmans, assigned to this district, and the same 
was by him overruled. Tlie motion to remand is now renewed by the 
plaintifï, and the same is overruled. 

[2, 3] The lease on which this action is based contains several para- 
graphs, as follovvs : 

(2) "If oil ho found in paying quantifies upon said premises, the second 
T)!irty llesseel af,'vees to deliver to first parties [lessoi'l iu the )iii)e liiics, witli 
which lie may c»uuect the well or wells, the oneeighth part of ail the oil pro- 
duced or saved froni said premises." 

(3) "The party of the second part [lessee] agrées to pay in yearly pay- 
inents in advance l?200 on each gas-producing well, frotn which gas is trans- 
ported or used ofï the leased premises, tlie said paynient to be made direct 
to the first [lessor] parties or deposited to their crédit in the hank aforesaid." 

(4) "The parties of the first part [lessor] shall hâve the riglit to use said 
premises for farudng purposes and grazing, excepf snch parts thereof as may 
he necessary for said mining opérations. l'arties of the second part [lessee] 
shall furnish gas to the parties of the first part free of cost to be used on 
the premises." 

(5) "The party of the second part shall liave the right to use casing head 
gas from the wells of this lense for the purpose of operating said wells." 

If casing head gas was to be taken from gas-producing wells for 
which the lessee had bound himself to pay $200 per year on each gas- 
producing well, why the necessity for incorporating the clause that 
the party of the second part shall hâve the right to use casing head 
gas from the wells on said lease for the purpose of operating said wells ; 
for, if the casing head gas was to come from the gas-producing wells, 
the lessee was to pay for such well, and it would be a useless thing to 
stipulate that he shall hâve the right to use the casing head gas from 
a well for which he was to pay annually a fixed sum, to wit : Two hun- 
dred dollars on each gas producing well from which gas is transported 
or used off the leased premises. If it was not to be transported or 
used off the leased premises, by that clause he would not be required to 
pay for it. If casing head gas is included within the term "gas- 
producing well," at least, the question of ambiguity or uncertainty is 
presented. 

Thèse several clauses in this lease, when considered together, are 
not so certain but that construction is called for. In determining what 
the intent of the parties was, we look to the surroundings, the location, 
and the conditions of the oil business at that time. The évidence dis- 
closes that casing head gas is a component part of oil, that casing head 
gas is not made from dry gas, and that it is not a product of dry gas, 
but that it is a product of wet gas, and that wet gas exists only with 
oil. Theref ore casing head gas is a component of oil. I find in favor of 
the défendant, and that the plaintiff is not entitled to recover. I find 
in favor of the défendant as to plaintiff's claim for $200 for each well 
produced on said premises, because I find such were oil wells, and not 
gas-producing wells. I find, however, that the plaintiff is entitled to 
recover one-eighth part of ail the oil produced and saved from said 
Dremises, including the casing head gas, or such product. The plain- 
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tiff will be entitled to one-eighth of the casing head gas separated f rom 
the oil and saved on said premises, in addition to the one-eighth of the 
oil. 
Judgment will be entered in accordance with this opinion. 



UNITED STATES v. MYATT. 

(District Court, E. D. North CaroUna. March 3, 1920.) 

Indictment and information ~t::7|40(I)— Indictment for food profiteering held not 
subject to motion to quasii. 

An indictaient charging défendant wlth having, while the United States 
was at war, knowingly sold sugar at retall at 14 cents per pound, at a 
profit to himself of 4 cents per pound, In violation of Food Conservation 
Act, § 4 (Oomp. St. 1918, Comp. St. Ann. Supp. 1919, § 3115y8ff), as anienû- 
ed by Act Oct. 22, 1919, c. 80, § 2, 41 Stat. 298, making It unlawful "to 
make any unjust or unreasonable rate or charge In handllng, dealing in or 
with any necessaries," in tiie absence of any régulation by the Président 
fixing a reasonable charge or prlce at whieh sugar niay be sold at refait 
at the place of the alleged offense, held to involve the investigation of so 
many questions of fact to détermine a just and reasonable price that it 
should not be disposed of on motion, but only after full triai. 

Criminal prosecution by the United States against W. A. Myatt. On 
motion to quash indictment. Denied, 

E. F. Aydlett, U. S. Dist. Atty., of Elizabeth City, N. C. 
J. H. Pou, of Raleigh, N. C, for défendant. 

CONNOR, District Jndge. The grand jury returned a bill of in- 
dictment in which it presented that défendant, on December 20, 1919 — 

"while doing business as a retail grocer in the city of Raleigh and during the 
existence of a state of war Involving the TJnlted States, and while the United 
States was at war with Impérial Germany and Austria-Hinigary, the said 
W. A. Myatt knowingly, unlawfully, and willfuUy, in handling and dealing in 
certain necessaries, to wit, granulated sugar, did make an unjust and un- 
reasonable charge ; that Is to say, the said W. A. Myatt did then and there as 
such retail grocer or dealer charge and sell to Albert U. Cox and T. B. Parker, 
and other persons to the jurors unknown, a quantity of sugar, to wit, 20 
pounds or more of such sugar, and other quantifies of such sugar, both 
larger and smaller, than 20 pounds, at the price of 14 cents prr pound, at a 
profit to himself of 4 cents a pound ; that défendant purchased such sugar at 
a fraction under 10 cents per pound from the American Sugar Refining Com- 
pany ; that défendant well knew that the rate or charge which he made for 
such sugar was unjust and unreasonable under the act of Congress approved 
August 10, 1917 [Comp. St. 1918, Comp. St. Ann. Supp. 1919, §§ SUSVae- 
Slisysmm], entitled 'An act to provide further for the national se<;urity and 
défense by encouraglng the production, conserving the supply, and controHing 
the distribution of food products and fuel,' and as amended by the act of Con- 
gress approved October 22, 1919 [41 Stat. 298], entitled 'An act to further pro- 
vide for the production, conserving and supply of food and fuel.' " 

The indictment contained a second count charging a conspiracy, 
with other persons to the jurors unknown to make an unjust and un- 
reasonable charge for sugar. The district attorney stated that he would 
not be able to produce any testimony to sustain this count and was 
permitted to enter a nol. pros. thereto. 
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Défendant, before pleading and in apt time, filed a motion in writ- 
ing to quash the hiil of indictment for that — 

"the matters îuid things therein alleged do not eonstitute a violation of an;' 
statute of the United States, and particularly do not eonstitute a violation 
of section 4 of the act of Congress approved August 10, 1917, entitled, etc. ; 
that The défendant further says that he does not control any such instru- 
mentallty of trade as is entitled to nial<e a rate or charge, but that he was 
a retail gj'ocer and dealer selling goods upon the open marliet and was not a 
reflner or an importer of sugar, nor did he operate a warehouse, elevator, or 
any other instrumentality or convenience of trade which enabled him to pre- 
seribe a rate or charge. He further says that he is advised and verily belleves 
that it is not a violation of the said fourth section of the said act of Congress 
for a nierchant to sell goods for such prices as are current aud usual in the 
niarkot when the saine are sold." 

At the sarae term of the court, the grand jury returned five other 
indictments against retail dealers in Raleigh charging violation of the 
act of Congress, by making unjust and unreasonable charges for 
sugar. Each of the défendants filed motions to quash the indictment 
for the same cause. In the argument of the motion, counsel joined in 
the statement that their clients and other retail dealers in the city of 
Raleigh were uncertain and without advice in regard to the price at 
which they were entitled to sell sugar at retail, without violating the 
statutes ; that some of the défendants had ordered and had in course 
of transportation sugar to supply the necessities of their customers, 
and were uncertain whether they could, with safety, deal in or handle 
it ; that they desired to conf orm to the law, but were unable to secure 
advice upon which they could safely conduct business. They requested 
the court, without regard to the conclusion reached upon the motion, 
se far as it was proper and in accordance with the course and prac- 
tice to do so, to advise them in respect to their right and duty, as 
citizens desiring to obey the law. While, of course, any conclusion 
reached, or any opinion expressed, by the court in thèse, or similar 
cases, would be subject to review, the situation in which the défend- 
ants are placed is appreciated and their request would seem to be 
reasonable. Expérience demonstrates the wisdom of the maxim of Sir 
Edward Coke that "certainty is the mother of quietness and repose" 
and of the observation of Mr. Livingston that "pénal laws should be 
written in plain language, clearly and unequivocally expressed, that 
they may he neither misunderstood nor perverted." 

While it is of importance to the public welfare that those who deal 
in the necessaries of life should not, if so disposed, in time of war, 
famine, or scarcity, be permitted to demand extortionate prices, or 
hoard or monopolize f ood, fuel, and other necessaries, it is of equal 
importance for securing a fair supply for the people that the law 
should not be so uncertain in its provisions, and drastic in demands 
upon honest men as to endanger their liberty and property or prevent 
a free, open, compétitive market for the necessaries of life. The court 
cannot assume that Congress either desired or intended to bring about 
such a resuit. If statutes are uncertain and obscure in their terms, 
as is suggested and as they frequently are, the remedy must be found 
by an appeal to the law-making department and not by strained or 
hypercritical construction by the courts. 
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For the purpose of disposing of the motion to quasli the indictment- 
ment an analysis of the sections of the statiite upon which the bill is 
drawn must be made. The challenge made by the motion is that, con- 
ceding that défendant did the act charged, it does not corne within 
or violate any of the prohibitions found in the statute. It is con- 
ceded that def endant's liability to be held to plead to the bill is dépend- 
ent upon the construction of the fourth section of the original statute 
as amended by the act of October 22, 1919. It must be kept in mind 
that the authority to enact this statute, as recited in its preambJe, is 
found in the "war power" vested in the national government. It as- 
sumes, as is necessary to sustain the power to enact it, that this 
nation is at war with the "German Impérial government." It is equally 
true that, while of necessity it is diflficult to define and place limita- 
tions upon the "war power," it is an elementary truth that the Con- 
stitution is the suprême law, fixing the limit of power of the govern- 
ment, and protecting the right of the citizen "equally in war and in 
peace, and covers with its shield of protection ail classes of men, at 
ail times and under ail circumstances." 

It is also true that courts should not indulge in hypercritical con- 
struction of the language found in indictments, for the purpose of 
destroying them and hindering the government in its investigation of 
alleged violation of statutes. Bills of indictment will not be quashed 
upon suggestions of mère technical objection but only, when, upon 
a fair and reasonable interprétation, they fail to aver an indictable 
offense, or to describe with reasonable certainty the offense intended to 
be charged. With Ijiese elementary rules in mind, an examination of 
the language of the statute and the indictment will enable us to reach 
a conclusion upon the merits of the motion to quash this bill. 

The act of August 10, 1917, recites the existence of a state of war, 
and for its successful prosecution and support and the maintenance 
of the army and navy the necessity for an adéquate supply and équi- 
table distribution of foods, wearing apparel, and other necessaries, 
and to prevent, locally and generally, scarcity, monopolization, hoard- 
ing, injurions spéculation, manipulation, and private control, affect- 
ing such supply, etc., and to establish and maintain governmental con- 
trol of such necessaries during the war, the statute is enacted. The 
Président is authorized to make such régulations, and to issue such 
orders, as are essentially effective to carry out the provisions of 
the act. 

B}^ section 4 it is made unlawful : (1) For any person willfully to 
destroy any necessaries for the purpose of enhancing the price or 
restricting the supply thereof ; (2) knowingly to commit waste or will- 
fully to permit preventable détérioration of any necessaries ; (3) to 
hoard, as defined in section 6 of the act any necessaries ; (4) to monop- 
olize or attempt to monopolize any necessaries ; (5) to engage in any 
discriminatory and unfair or any deceptive or wasteful practice or 
device ; or (6) to make any unjust or unreasonable rate or charge in 
handling, dealing in, or zvith, any necessaries. 

It will be observed that the foregoing prohibited acts may be com- 
mitted by "any person." The remaining clause of the section makes. 
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it "unlawful to conspire, combine, agrée or arrange with any other 
person" to do either of the things prohibited, of which the last class 
is "to exact excessive priées for any necessaries." The défendant is 
not charged with a violation of this clause of the section. There is, 
in section 4, no provision making the doing of any of the prohibited 
acts, or conspiring to do them, indictable, nor imposing any penalty, 
fine, or other punishment therefor. 

Section 5 empowers the Président, in his discrétion, or when he 
finds it essential, to license the importation, manufacture, storage, 
mining, or distribution of any necessaries to carry into efifect any of 
the purposes of the act, to publicly so announce. After the date fixed 
in such announcement no person may carry on any business specified 
in the announcement, unless he shall secure or hold such license. 
Whenever the Président shall find any storage, charge, profit, com- 
mission, or practice is unjust or unreasonable, the holder of such 
license may be ordered to discontinue the same, and unless such 
license, by an order reciting the facts, is suspended or revoked, such 
licensee shall, within the time prescribed in the order, discontinue 
such unjust, unreasonable, or otherwise unlawful practice. The Prés- 
ident may, in lieu of any such unjust, unreasonable, or otherwise un- 
lawful storage charge, profit, or other practice, find what is a just, 
reasonable, or otherwise lawful storage charge or profit, and such 
order shall, in any proceeding brought in any court, be prima facie 
évidence. Any person who, without a license issued pursuant to this 
section, or whose license shall hâve been revoked, knowingly carries 
on any business for which such license is required, or who willfully 
fails to discontinue such unjust, unreasonable, or other unlawful 
storage charge, profit, etc., shall, upon conviction, be punished by a 
fine not exceeding $5,000, or by imprisonment not exceeding two 
years, or both. Certain well-known persons and classes of persons 
are excepted from the provisions of this section. 

Section 6 prescribes a fine or imprisonment, or both, for hoarding 
any necessaries, defining what acts shall be deemed hoarding within 
the meaning of the act. Section 8 prescribes like punishment for 
willful destruction of any necessaries. Section 9 prescribes heavy 
punishments for entering into a conspiracy to do the prohibited acts. 
It is conceded that no other of the several sections of the act hâve 
any relation to or aft'ect the défendant, in respect to this indictment 
or the motion to quash. 

It is clearly charged in the bill that the défendant was, at the time 
of doing the act charged as a violation of the statute, a retail dealer 
within the meaning of the act. The act of October 22, 1919, amends 
the act of August 10, 1917, by re-enacting section 1, omitting sec- 
tions 2 and 3, and amending section 4. As amended, section 4 con- 
tains the identical language found in the original act, so far as it 
applies to the act charged as unlawful by the défendant. It is amend- 
ed by adding the following : 

"Any person violating any of the provisions oP this section u])on conviction 
tliereof sliall t)P tincd not e.'cceeding $5,000 or Ije imprisoned for not more 
than two years or both." 



446 264 FEDERAL EBPOETBB 

The validity of the indictment against the défendant must there- 
fore be determined by référence to the provisions of section 4 of 
the original act, as amended. Sections 6, 8, and 9 of the act of Au- 
gust 10, 1917, are repealed by the act of October 22, 1919, and a like 
punishment prescribed by the amendment to section 4, as prescribed 
in said sections. 

For the purpose of ascertaining the extent and manner in which 
the Président bas, pursuant to the authority vested in him by the act 
of August 10, 1917, taken action, it will be well to note the several 
proclamations made regarding the manufacture, importation, and 
distribution of sugar. On September 7, 1917, he issued his procla- 
mation (Comp. St. 1918, Comp. St. Ann. Supp. 1919, § SllSi/gg), re- 
citing the provisions of the statute and requiring "ail * * * 
firms, corporations and associations engaged in the business either of 
importing sugar, or manufacturing sugar from sugar cane or beets, 
or of refining sugar or of manufacturing sugar, syrups or molasses," 
to secure a license issued under such rules and régulations govern- 
ing the conduct of the business as should be prescribed. AU persons 
coming within the scope of the proclamation are notified that, for 
failing to comply therewith, they will "be liable to the penalties pre- 
scribed by the act of Congress." 

The Président, pursuant to the provisions of the several acts of 
Congress and for the purposes recited, issued a number of proclama- 
tions and executive orders regulating the manner in which certain 
necessaries, included in said acts and specified in such proclamations, 
should be manufactured, produced, sold, and distrihuted, ail of which 
are compiled and published in Public Documents Nos. 40, 41, and 
243 by W. Ray Loomis. None of thèse proclamations or orders fix 
any rate or charge which retail dealers are permitted to make in han- 
dling or dealing in sugar. No référence to such proclamations, or- 
ders, or régulations is made in the bill of indictment. It seems that 
the régulation of the importation, distribution, and sale of sugar, so 
far as the same were regulated, otherwise than by the proclamation 
of September 7, 1917, requiring importers and manufacturers to se- 
cure licenses, were intrusted to the United States Sugar Equalization 
Board. This board, the Président is, by the act of December 31, 
1919, authorized to continue until December 20, 1920. The provi- 
sions of section 5 and section 10 of the act of August 10, 1917, "as 
far as they relate to raw or refined sugar, syrups or molasses, are 
continued in force until December 31, 1920, notvvithstanding the pro- 
visions of section 24 of said act." Thèse sections hâve no relevancy 
to the charge made in this bill. 

The contention made by défendant upon his motion to quash the 
indictment is based upon the proposition that, conceding every aver- 
ment therein to be true, the sale by him as a retail dealer of sugar at 
14 cents a pound is not declared unlawful ; that the conduct ascrib- 
ed to him is not within either the words or the spirit of the statute. It 
is conceded that none of the acts declared to be unlawful by section 
4 of the act of August 10, 1917, include a sale of sugar, unless the 
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words "to make an unjust or unreasonable rate or charge, in handling 
or dealing in, or with, any necessaries" does so. While the alleged 
unlawful conduct is confined to this language, other portions of the 
statute may be examined for the purpose of reaching a construction 
of the terms of the section in controversy. The statute must be con- 
strued as an entire plan or scheme of Congress relating to the subject 
with which it is undertaking to deal, as expressed in the title or pre- 
amble. 

It will be observed that the first act declared by section 4 to be un- 
lawful, destroying any necessaries, is made to dépend upon the "pur- 
pose of enhancing the price or restricting the supply thereof." While 
thèse words are not used in defining the other acts or conduct de- 
clared to be unlawful, such as committing waste, hoarding, monopo- 
lizing, engaging in discriminating or unfair practice, or making an 
unjust or unreasonable rate or charge, a fair and reasonable con- 
struction of the entire section would make the purpose or intent an 
essential élément in the unlawful character of each of them. This 
is consistent with the purpose which Congress had in passing the 
statute^ — to promote the national security and défense, the success- 
ful prosecution of the war, the support and maintenance of the army 
and navy, to assure an adéquate supply and équitable distribution of 
food and other supplies necessary to the mobilization of the resources 
of the nation. It is in thèse purposes and for thèse ends that the pow- 
er is found in Congress to enact the statute. The charge against de- 
fendant, therefore, is that, for the purpose of enhancing the price of 
sugar, he made an unjust and unreasonable rate or charge. For the 
purpose of this discussion, we may eliminate the word "unjust," in 
the absence of any standard for comparing defendant's conduct with 
any prescribed standard of légal justice. 

Défendant insists that the word "charge," as used in the statute, 
does not mean or connote price or amount for which sugar is sold. 
An examination of dictionaries and decided cases discloses the fact 
that "charge" is a word of very gênerai and varied use. Webster 
gives it 13 différent meanmgs. The Dictionary of the Philological 
Society gives it 20 separate principal définitions, besides a nearly 
equal number of subordinate variations of meanings. Reese v. Penn- 
sylvania R. R. Co., 131 Pa. 422, 19 Atl. 72, 6 L. R. A. 529, 17 Am. 
St. Rep. 818. Among the définitions given, the tenth in order is: 

"The price required or demanded for service rendered (or, less usually) for 
goods supplied." 

The industry of counsel discloses a very large range of définitions 
producing doubt as to what was in the mind of the draftsman when 
he used the word in the statute. 5 Am. & Eng. Enc. 885; 11 Corpus 
Juris, 290, 291. As a verb "to charge" signifies: 

"To put upon as a tasli or duty ; to overload ; to burden ; to commission 
for a certain purpose; to intrust; to lay upon as a duty or tasli ; to require 
or demand by a carrier of a sliipper as of right, certain compensation for 
the transportation of freiglit — or an Insurance Company a fixed amount 
for insuring life or property — aa exaction or demand which must be met" 
etc. 
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Without pursûing the inqniry further, probably leading only to 
further confusion of thought, for the purpose of disposing of this mo- 
tion, the conclusion is reached, not without difficulty, that an allow- 
able définition of the word, as used in the statute, includes the mak- 
ing or demand of a price or sum of money for an article ofïered for 
sale, for the purpose of enhancing the price thereof. 

It is insisted that, conceding thàt the word "charge" may be so 
used in a statute as to indicate the purpose in the mind of the Légis- 
lature to prohibit or place restrictions upon the price or sum of money 
asked or demanded for an article, référence to the gênerai scope of 
the act of August 10, 1917, indicates that the prohibition to "make 
an * * * unreasonable rate or charge, in handling or dealing in 
or with any necessaries" relates to methods, plans, or schemes for 
distribution, transportation, etc. That the primary danger which con- 
fronted the government in providing for the support of the army 
and navy during the war was interférence with, restriction upon, or 
making unreasonable rates or charges for, the transportation or dis- 
tribution, sending to large army encampments, or to the army over- 
seas, food, fuel, etc., essential to its maintenance and supplying the 
large numbers of employés in civil stations engaged in work for the 
government. 

It is insisted that this is evidenced by the provisions made for li- 
censing only those who were engaged in the "importation, manufac- 
ture, storage, mining, or distribution of any necessaries." Power is 
conferred upon the Président, whenever he shall find that any storage 
charge, commission, or profit or practice of any licensee is unjust or 
unreasonable, discriminatory, and unfair or wasteful, he may order 
the "discontinuance of the same." He may, in lieu of such charges, 
etc., "find" what is a just, reasonable, nondiscriminatory, and fair 
storage charge, commission, profit, or practice. There is a proviso 
defining a retail dealer as one not engaged in the wholesale business, 
whose gross sales do not exceed $100,000 per annum. It is signifi- 
cant that neither of the words "price" or "profit" is found in either 
of the prohibited acts which may be committed by a single person, 
whereas in the clause of section 4, prohihiting combinations or con- 
spiracies, we find the prohibition to combine "to exact excessive 
priées for any necessaries." 

It is further noted that by section 11 the Président is authorized 
to purchase, store, etc., and to sell for cash at reasonable priées, cer- 
tain necessaries, not including sugar : Provided that, if any mini- 
mum price shall hâve been theretofore fixed pursuant to section 14 
of the act, then the price paid shall not be less than such minimum 
price. Section 14 authorized the Président to fix a "reasonable guar- 
anteed price for wheat in order to assure to the producers a reason- 
able profit." Section 13 provides a plan by which the Président may 
prescribe such rules and régulations as he may deem necessary to 
prevent "injurious spéculation in, or in order to prevent unjust market 
manipulation or unfair and misleading market quotations of the priées 
of, necessaries," etc. Any person willfully violating any régulation 
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made pursuant to this section shall be punished by a heavy fine or 
imprisonment, or both. Power is given the Président to fix the price 
of coal, coke, etc. 

The act contains 27 sections, many of which cover a multitude of 
suhjects and plans, for régulation of methods of production and dis- 
tribution. It is neither necessary nor practicable to discuss the many 
prohibitions and régulations prescribed, because the district attorney 
bas, with commendable fairness, by specifying the act which is deemed 
to subject the défendant to the pains and penalties prescribed by the 
statute, confined the charge to the sale of sugar, which cost him a 
fraction less than 10 cents, for 14 cents. In the ultimate disposition 
of the case, assuming pro hac vice that the proof establishes the sub- 
stantive fact as alleged, the liability of the défendant must dépend 
upon the finding, upon compétent testimony, aliunde, any rules, or- 
ders, standards, or rates fixed or prescribed by any department, 
agency, or board, that such charge made or price demanded was, un- 
der the circumstances and conditions found to exist, "unreasonable" 
and made for "the purpose of enhancing the price of sugar" beyond 
a fair, reasonable price in the quantity, at the time, place, and under 
the conditions existing and relating to such sale. I do not find in 
the statute, where alone it must be found, if it exists, any power vest- 
ed in any other officer than the Président "to make such rules and 
régulations and issue such orders as are essential to carry out the 
provisions of the act." 

The district attorney, in the indictment and bis argument, does not 
suggest that the Président has made any régulation or issued any 
order fixing or prescribing a just or reasonable charge or price at 
which a retail dealer in the city of Raleigh, at any date subséquent 
to the ratification of the amendatory act of October 22, 1919, and the 
finding of the bill, may sell sugar. It is manifest, therefore, the in- 
dictment which spécifies the act of which complaint is made and 
charged to be unlawful does not enable the court, by applying any 
statutory standard to find such act to be unlawful. If the sale of sugar 
by défendant as alleged in the bill is unlawful, it must be because 
such sale violâtes some statute enacted by Congress. The Executive 
Department, and its executive or administrative agencies, may, when 
so empowered, make rules and régulations in the administration of 
statutes and fix rates which are prima f acie reasonable ; but they 
cannot make laws, nor impose punishments upon the citizens. The 
people, the source of ail governmental power, bave not conferred 
upon the Executive Department this power. The Judicial Depart- 
ment, when its powers and duties are invoked, is confined to the 
enforcement of the statute as enacted by Congress. 

The argument made to sustain the motion which attacks the va- 
lidity of this indictment is that it fails to advise or inform the court 
of the commission of any act which enables the court to adjudge, as 
matter of law, défendant guilty of an indictable offense ; that the court 
cannot, from the indictment, find that a sale of sugar by défendant, 
as alleged, is unlawful. To this objection it is said that, by making 
264 F.— 29 
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a sale of sugar at the price charged, défendant "made an unjust and 
imreasonahle" price or charge for the purpose of enhancing the price 
of sugar, and this is declared by the statute to be unlawful. It will 
be observed that the statute does not déclare it unlawful to make an 
unjust or unreasonable profit upon sugar. The profit made is not the 
test, and may be entirely irrelevant to the guilt of the défendant. He 
may, within the language of the statute, make an unreasonable and 
therefore unlawful, "rate or charge" without making any profit, or 
the rate or charge made may involve a loss to him upon the pur- 
chasing price. It is argued that a pénal statute which fails to fix or 
provide a légal standard by which the citizen may be informed how 
he may, with safety, conduct his lawful business or delegate the power 
to fix the standard, is void for uncertainty. The clause in section 4, 
which défendant is charged with violating, is in the identical words 
found in the Interstate Commerce Act — Comp. St. § 8563(3) — which 
déclares that — 

"AU charges made for" service by carriers must "be reusonable and just. 
* * * Every unjust and unreasonable cliarge is proliibited and declared 
to be unlawful." 

This statute has been frequently construed and its provisions en- 
forced by the courts in civil suits. The imposition of civil duties and 
liabilities, measured by the "rule of reason," permeates almost every 
phase of commercial, industrial, social, and économie life. For a 
long period the courts held that what was reasonable — such as rea- . 
sonable care, time, reasonable doubt, etc. — was a question of law, to 
be laid down as a binding rule to be applied to the facts as found by 
the jury. The gênerai rule, now followed by fédéral courts, leaves 
the ultimate décision of the question, under instruction by the court, 
to the jury, unless upon the uncontradicted évidence the inference is 
so free from doubt that men of fair intelligence would not differ as 
to the correct conclusion. The standard usually fixed for the guid- 
ance of men who are required to live up to the rule of reason is the 
conduct, under similar conditions, of the idéal prudent man. Such, I 
assume, would be the standard by which the court would ascertain 
whether the défendant has made an unjust or unreasonable charge 
for sugar for the purpose of enhancing the price. 

Discussing the question as it applied to railroad rates, Judge Peck- 
ham said : 

"The subject of what is a reasonable rate is attended with great uncertainty. 
What is a proper standard by which to judge the fact of reasonable rates? 
Must the rate be so high as to enable the return for the whole business done to 
amount to a sum sufflcient to afford the shareliolder a fair and reasonable 
profit upon his investment? If so, what is a fair and reasonable profit? 
That dépends upon the rlsk incurred, and the rule itself difCers in différent 
localities. * * * Is the reasonableness of the charge to be tested by référ- 
ence to the charges for the transportation of the same kind of property made 
by other roads similarly situated? * * * It is quite apparent, therefore, 
that it Is exceedingly difficult to formulate even the terms of the rule ; • • * 
while even after the standard should be determined there is such an in- 
finité variety of facts entering into fhe question of what is a reasonable rate, 
no matter what standard is adopted, that any individual shipper would In most 
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cases be apt to abandon the effort to show the unreasonable character of a 
charge." fnited States v. Freight Ass'u, 1(!6 U. S. 331, 17 Sup. Ct. 555, 41 
L. Ed. 1007. 

The value of thèse reflections is emphasized by the fact that the 
learned justice was deahng with the terms used in the Interstate Com- 
merce Act, which are, as noted, identical with this statute. In Smyth 
V. Ames, 171 U. S. 361, 18 Sr.p. Ct. 888, 43 h. Ed. 197, Judge Har- 
lan says : 

"Of course, the unreasonableness of a schcdule of rates must be deter- 
mlned by the facts as they exist when it Is sought to put such rates into opéra- 
tion." 

In Atlantic Tel. Co. v. Philadelphia, 190 U. S. 160, 23 Sup. Ct. 
817, 47 L. Ed. 995, the question was whether the rate made by the 
city was reasonable. The court said : 

"What is reasonable in one municipality may be oppressive and unreasonablo 
In another. 'In determining this question the court will bave to regard ail the 
eircumstauces of the particular city or corporation, tlie object sought to be 
attained, and the necessity which exists for the ordinance. Régulations prop- 
er for a large and prosperous city niight be absurd or oppressive in a small 
and sparsoly populated town.' " 

In Willcox V. Consolidated Cas Co., 212 U. S- 19, 48, 29 Sup. Ct. 
192, 198 (53 L. Ed. 382, 15 Ann. Cas. 1034, 48 L. R. A. [N. S.] 
1134), it is said: 

"There is no particular rate of coinpen.sation which must, in ail cases and 
in ail parts of the country, be regarded as sufïicient for capital invested in 
business enterprises. Such compensation must dépend greatly upon eircum- 
stauces and locality * * * where its business is conducted, and the rate 
expected and usually realized tliere upon investments of a somewhat similur 
character. * * * Tîiore may be olher matters which in some cases might 
also be properly taiien into account in dcterniining the rate which an In- 
vestor might properly expcct or hoiie to receive, and which he would be en- 
titlcd to without législative intcri'orence." 

To the same efifect the courts bave spoken in other cases, in which 
they hâve been called upon to find whether rates or charges made by 
public utility corporations were unjust or unreasonable. Because of 
the difficulty in dealing with the question, resulting from the variety 
of conditions and the danger of doing injustice, the courts bave been 
libéral in administering the rules of évidence, desiring to bave ail of 
the light possible. Expérience has demonstrated the wisdom of com- 
mitting to trained and experienced men on boards or commissions 
the duty of fixing reasonable rates or charges in respect to those 
public or quasi public agencies coming within governinental control. 
Such rates are prima facie reasonable, but subject to be reviewed by 
the courts. The reasonableness of the charge made for sugar by de- 
fendant, under the eircumstauces as they shall be found to exist, will 
dépend upon many factors — time, place, quantity, cost of conducting 
business, taxes, rents, market conditions, current priées charged in 
the same market, etc. Liability to indictment cannot be fixed by any 
rule, rate, price, or protit made by any executive officer or agency. It 
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must be fixed after a full hearing in an open public trial, conducted 
according to the riiles of law and évidence, before a court composed 
of a judge and jury, each performing its appropriate, constitutional 
function — this, and this only, is due process of law, by which alone 
criminal liability can he fixed upon a citizen. This is the right of the 
government and the citizen alike. 

While there lurks in the statute, and therefore in the bill of in- 
dictment, uncertainty and obscurity, I am of the opinion that ac- 
cording to the better practice the motion to quash should be denied, 
and défendant plead to the bill, to the end that a trial of the issue be 
had, etc. I note that a District Judge in Missouri has, after hearing 
the évidence in a prosecution under this statute held that, because of 
its uncertainty, the défendant could not be convicted and dismissed 
the indictment. 

I hâve, at unusual length and freedom, discussed the question raised 
by the pleadings, because of the request of counsel and the interest 
naturally felt by those who buy and those who sell the necessaries of 
life. I indulge the further liberty of referring with satisfaction to 
the patriotic spirit expressed in their conduct, which has existed 
among the people of this district during the war. But one prose- 
cution has been brought to trial for violation of the Espionage Act, 
and that not of an aggravated character— the expression of an ex- 
aggerated self-importance, rather than deep-seated hostility to the 
government. In no case was there found any actual willful refusai 
to respond to the Sélective Service Act. I attribute this happy con- 
dition as much to the fine judgment, common sensé, thorough ac- 
quaintance with the people, and understanding knowledge of their 
ways of thought, and patience, on the part of the district attorneys 
and the marshal and his deputies, as to the loyalty and patriotism of 
the people and their willing submission and obédience to the law. 

The administration of the law regarding the conservation of food, 
by the patriotic and intelligent citizen, who has served without com- 
pensation, and those citizens who hâve assisted him in the effort to 
secure fair priées for the necessaries of life, has usually met with a 
cheerful compliance securing satisfactory results. This is the first in- 
dictment for violation of the act returned into this court. Happily 
the conditions which call for the enactment of the war statutes will 
soon pass away, and the hope is indulged hy ail patriotic citizens that 
normal conditions will soon be restored. 

I conceive that courts, especially fédéral courts, in administering 
new statutes, under disturbed public conditions, not known to or un- 
derstood by the people, should keep in view the truth that it is more 
important to excite and maintain a lively interest in, and cheerful 
obédience to, the requirements of such laws, than to secure large num- 
ber of convictions and impose heavy and severe punishments. 
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C. A. WEED & CO. V. LOCKWOOD, U. S. Atty. 

UNITED STAïES v. KELIABLE CREDIT CLOTHING CO., Inc. 

(District Court. W. D. New York. May 1, 1920.) 
Eq. Nos. 28ÔB, 2S6B, a]id 2.S7B ; Cr. No. 2065. 

1. War <S=>4 — Congress niay prohibit unreasonable charges for iiecessaries. 

As tlie war imist tccluiically be re^'iirdftd as contiiiuing niitil demobiliza- 
tion is c-oinylete uiid tlie Président lias proclaiiiied an end of tlie war, 
Con^ress hiid power to preveut by apjiropriîite législation tlie evils of 
greed imd profiteerin.s by tho enac'tment of Lever Act Oct. 22, 1919, § 2, 
amcnding Act Aug. io, 1917, § 4, and inaking it iinlawful to make any 
un.lust or unreasonable rate or charge for necessaries. 

2. Constitutional law "2=48— Statutes presunied constitutional, uniess clearly 

invalid. 

Every statute is presumed constitutional, and should not be declared 
unconstitiitional, uniess clearly so. 

3. Constitutional law <©=>298(1)— Eminent domain «S^'Sd)— War <g=>4— 

Act regulating charges for necessaries valid. 

Lever Act Oct. 22, 1919, § 2, amending Act Aug. 10, 1917, § 4, and pro- 
hibitlng un.just or unreasonable rates or charges for necessaries, havlug 
beeii passed as a war measure, does not vlolate Const. Âmend. 5, prohiblt- 
ing the taking of property for pul)lic use without just compensation or 
tlie taking of proiierty without due process of law ; the public having an 
Interest in necessaries. 

4. War ®=4 — "Necessaries," in statute regulating charges, includes food and 

(lothing. 

Food aiîd wearing apparel are properly deflned as "necessaries," within 
Lever Act Oct. 22, 1919, § 2, amending Act Aug. 10, 1917, § 4, and prohibit- 
Ing un.i'ust or unreasonable charges for necessaries. 

[Ed. Note. — For other définitions, see Words and Phrases, First and 
Second Séries, Necessaries.] 

5. Criminal law "&=> 1 6 —Lever Act, regulating charges for necessaries, not void 

for uncertainty. 

Lever Act Oct. 22, 1919, § 2, amending Act Aug. 10, 1917, § 4, and pro- 
hibiting unjust or unreasonable charges for necessaries, is not void for un- 
certainty, under Const. .■imend. 6, ])roviding that the accusod in a criminal 
case shall hâve a right to be Inforined of the nature and cause of the 
accusation. 

6. War <S=34 — Under statute regulating charges for necessaries, Président 

need not flx priées. 

T^nder Lever Act Oct. 22, 1919, § 1, authorizing the Président to make 
regtilations and issue ordcrs essential effectively to carry out the provi- 
sions of that act and section 2, proliil)i(ing un.iust and unreasonable 
charges for necessaries, it is not a prerequisite to the violation of section 
2 b.y cliarging unrcasonaljle priées for clothlng that the Président sliouid 
hâve flxed a fair priée for clothing. 

7. Injunctîon <2=>105(1) — Criminal prosecutions only enjoined when statute 

is unconstitutional. 

The district aftorney will not be restrained from enforcing a fédéral 
statute by criminal iirosecutions, except v.dien the statute is unconstltu- 
tional. 

In Equity. Three bills by C. A. Weed & Co., by the Sultzbach 
Clothing Company, Incorporated, and by the Antwerp Diamond Com- 

©=3For other cases see same topic & KEY-NUMBEU in ail Key-Numbered Digests & Indexes 
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pany, Incorporated, against Stephen T. Lockwood, as United States 
Attorney for the Western District of New York, with criminal prose- 
cution by the United States against the ReHable Crédit Clothing Com- 
pany, Incorporated. On motions in the equity suits for preliminary 
injunctions, and on demurrer to the indictment in the criminal case. 
Demurrer overruled, and motions denied. 

Stephen T. Lockwood, U. S. Atty., of BufFalo, N. Y., and Cari Sher- 
man, Asst. U. S. Atty., of Bufïalo, N. Y. 

Simon Pleischman, of Buffalo, N. Y. (Irving L. Fisk, Louis E. 
Desbecker and Edward L. Jellinek, ail of Buiïalo, N. Y., on the brief s), 
for C. A. Weed & Co. 

Emil Rubenstein, of Buffalo, N. Y. (James O. Moore, of Buffalo, 
N. Y., of counsel), for Reliable Crédit Clothing Co., Inc. 

HAZEL, District Judge. Indictments hâve been returned at this 
term of court against the above-named complainants, alleging viola- 
tions of section 2 of the Lever Act as amended October 22, 1919 
(41 Stat. 297, c. 80), and separate suits in equity were thereafter 
brought by certain of the défendants to enjoin the United States at- 
torney from proceeding in the criminal actions pending final hearing. 
A rule to show cause was granted, which has now been heard; the 
government appearing and contending for a dismissal of the bill and 
opposing any stay. 

In United States v. Reliable Crédit Clothing Company, Incorporated, 
the défendant has demurred to the indictment. Thèse four cases, 
involving substantially the same questions as to the validity of the 
indictment, bave been heard together, and a single opinion covering 
them will suffice. 

Section 2 of the Lever Act, which is an amendment of section 4 
of the original Act of August 10, 1917, makes it unlawful for "any 
person willfully * * * to make any unjust or unreasonable rate 
or charge in handling or dealing in or with any necessaries," and the 
contention of the défendants, who are dealers in wearing apparel, is 
in the main that this provision of the act is unconstitutional ; that 
it takes property for public use without just compensation, in viola- 
tion of the Fifth Amendment of the Constitution of the United States; 
that the indictment is vague and indefinite, and accordingly répugnant 
to the Sixth Amendment ; and, finally, that the Président has not fixed 
a standard of prices to be charged for the articles. Thèse objections 
are of vital importance. 

[1] When the original bill was debated in Congress, it was desig- 
nated as an "emergency war measure," and inasmuch as it has 
been decided in Hamilton v. Kentucky Distilling Co., 251 U. S. 160, 

40 Sup. Ct. 106, 64 L. Ed. , that the war must technically be regard- 

ed as continuing until demobilization is complète, and until the Prési- 
dent has proclaimed an end of the war, the power of Congress to 
prevent by appropriate législation the evils of greed and profiteering, 
specified in the indictment, must be upheld. 
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[2, 3] It is a gênerai rule that every statute is presumed to hâve 
been passed under the sanction of constitutional authority, and its un- 
constitutionality should not be declared unless it is clearly so. If 
there is doubt in the mind of the court, the expressed will of the Lég- 
islature should be sustained. From my examination of the décisions 
to which attention was drawn in argument I conclude that the provi- 
sion in question was a constitutional enactment, and was and is a 
valid exercise of législative power. It is not répugnant to the Fifth 
Amendment, since, in my opinion, it imposes no greater limitations 
than does the Fourteenth Amendment upon state power. Hence it 
follows that, if a state has the légal right to impose restrictions upon 
dealers in necessaries under the police power, then concededly a like 
restriction may be enacted by the national Congress during time of 
war. 

Défendants earnestly contend that the states cannot regulate prices 
of necessaries, under the Fourteenth Amendment, in times of peace 
or in times of war or public péril, and indeed there are décisions, Milli- 
gan. Ex parte, 4 Wall. 2, 18 L. Ed. 281, and U. S. v. Freight Asso- 
ciation, 166 U. S. 319, 17 Sup. Ct. 540, 41 L. Ed. 1007, for example 
wherein language is used apparently upholding this view. But, con- 
ceding that Congress is "subject to applicable constitutional limita- 
tions," it has nevertheless been decided by the Suprême Court, in 
Munn V. Illinois, 94 U. S. 113, 24 L. Ed. 77, that a state has power to 
regulate the conduct of its citizens toward each other, and, whenever 
necessary for the public welfare, it may détermine how property in 
which the public has an interest may be used. It is true the Suprême 
Court dealt, in the Munn Case, with a warehouse used for storing 
grain, regarding which the General Assembly of Illinois had enacted 
d statute providing, among other things, for elevating rates and 
charges. It was asserted that the statute was void under the Four- 
teenth Amendment of the national Constitution, but the Suprême 
Court affirmed the constitutionality of the act passed by the state as- 
sembly, and it was firmly held that, whenever the owner of property 
dévotes the same to a use in which the public is interested, he practical- 
ly grants to the public an interest in such use, and to the extent of that 
interest he must submit to be controlled by the pubhc for the common 
good, as long as he maintains the use. The learned court pointed eut 
that it has always been customary — 

"to regulate ferries, eoinmon carriers, hacl^men, bakers, mlUers, wharfingers, 
innlieepers, etc., and in so doing to flx a maximum of charge to be made for 
services rendered, acconiniodatious furnished, and articles sold." 

In Budd V. N. Y., 143 U. S. 550, 12 Sup. Ct. 468, 36 L. Ed. 247, 
the Suprême Court strictly adhered to the doctrine enunciated in the 
Munn Case, and warehousing was regarded as devoting private prop- 
erty to a public use in the same sensé, the learned court said, as did 
a common carrier, miller, ferryman, innkeeper, wharfinger, baker, 
cartman, or hackney coachman. In Dueber Watch-Case Manufac- 
turing Co. V. E. Howard Watch & Clock Co., 66 Fed. 637, 14 C. C. A. 
14, Judge Lacombe referred to the Munn Case, saying: 
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"An iiKlividual manufacturer or trader may surely buy from or sell to 
wliom lie pleases, and may equally refuse to buy from or sell to any one with 
whom he thinks It will promote liis business interests to refuse to trade. That 
is entirely a matter of his prlvate coneern, with whicb governmental paterufil- 
ism lias not as yét sougbt to interfère, except wlien the property lie owns is 
'devoted to a use in which the publie bas an interest' ; and sucb public interest 
in the use bas as yet beeu found to exist only in staple commodlties of prime 
neeessity." 

[4] It cannot be doubtcd tliat food and wearing apparel are prop- 
erly defined as necessaries in which the public has an interest. Indeed, 
such I think was the view of Congress in the use of the word "nec- 
essaries." The Lever Act does not deprive any one of his property 
without due process of law, it merely limiting the rate or charge for 
deaHng in or with any necessaries. For the foregoing reasons I am 
of the opinion that this court ought not to déclare unconstitutional 
the provision to which exception is taken by défendants. 

[5] A more serious question, to my mind, is presented by the ob- 
jection that the provision is void for uncertainty. Its indefiniteness 
was recognized in the debate of the Senate, and Senator Hoke Smith 
directed attention to Tozer v. U. S. (C. C.) 52 Fed. 917, a case much 
relied upon by the défendants, wherein Justice Brewer, then Circuit 
Judge, broadly held that under the undue préférence clause of the In- 
terstate Commerce Act, a conviction for its violation could not be sus- 
tained for the criminality of the act was made to dépend upon whether 
the jury thought a préférence reasonable or unreasonable. The enact- 
ment in its présent form nevertheless was passed by Congress, and 
presumably Congress intentionally used the words "unjust or unrea- 
sonable rate or charge" without qualification or the inclusion of a 
maximum price or standard, to the end that there be a détermina- 
tion by the jury as to whether a rate or charge exacted for a neces- 
sary was unjust or unreasonable, in view of existing économie con- 
ditions. In determining such question it is essential to consider 
ail the facts and circumstances, whatever they may be, relating to 
the exacted rate or charge. 

There is merit in this contention by the government. In Waters- 
Pierce Oil Co. v. Texas, 212 U. S. 86, 29 Sup. Ct. 220, 53 L. Ed. 417, 
the Suprême Court had before it the anti-trust statute of Texas, which 
included the words "reasonably calculated to fix and regulate priées," 
and the court said the phrase "reasonably calculated" merely implied 
the commission of an act which tended to accomplish the prohibited 
thing. It was there urged that the statute was void for uncertainty, 
but the court was of opinion that the broad power was not given by 
the statute to a jury "to détermine the criminal character of the act 
in accordance with their belief as to whether it is reasonable or un- 
reasonable." The décision, true enough, left it doubtful as to the right 
of a jury in a criminal case to détermine the reasonableness of a 
charge or rate; but in Nash v. U. S., 229 U. S. 373, 33 Sup. Ct. 780, 
57 L. Ed. 1232, which was a criminal case, this doubt was seemingly 
quieted. It was urged in that case that the statute was vague and 
indefinite, but Mr. Justice Holmes said: 
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"But npart from Ihe pommon law as to l'pstralnt of trade thus taken iip 
by the stalufe the law is fnll of instances, wXwve a nian's fate dépends on his 
estiniatUig rightly, that Is, as the jury subseiiuently estimâtes it, some matter 
of defîiw. * * * 'A criterion in siicli cases is to examine whether coni- 
nion social duty would, nnder tlie ci reumstances, hâve suggested a more cir- 
cunisi)ect conduct.' 1 East, P. C. 202." 

Défendants contend, however, that this décision was based on the 
authority of the Waters-Pierce Oil Co. Case, and that it has no ap- 
phcation to a détermination by a jury as to the unreasonableness of a 
rate or charge for a commodity since the provision under considéra- 
tion has no standard or guide for a merchant making a charge or rate, 
and his criminahty ought not to dépend upon a mère belief of the 
jury. It is pointed out that in the Standard Oil Case, 221 U. S. 1, 
31 Sup. Ct. .^02, 55 L. Ed. 619, 34 L. R. A. (N. S.) 834, Ann. Cas. 
1912D, 734, and the Tobacco Case, 221 U. S. 106, 31 Sup. Ct. 632, r:^ 
L. Ed. 663, the Suprême Court held that there must be a standard 
involved in the law to détermine violations of the Anti-Trust Act 
(Comp. St. §§ 8820-8823, 8827-8830), and that in such cases the rule 
of reason fixed by the common law was applied as a standard. In the 
Xash Case, however, considération was given to this question, as the 
excerpt quoted above would seem to show. In International Harvester 
Co. v. Kentucky, 234 U. S. 216, 34 Sup. Ct. 853, 58 L. Ed. 1284, the 
Suprême Court reversed the state court, because the state statute 
offered no standard of conduct by which it was possible to understand 
in advance whether the priée restriction in that case was violated 
or not. This décision was deemed consistent with the Nash Case, 
because, as stated in the opinion, the court dealt "with the actual, not 
with an imaginary, condition other than the facts." 

It is certainly a pertinent inquiry as to whether the case at bar falls 
within the category of the Nash or International Harvester Cases. 
I think the weight of authority justified me in holding that it cornes 
within the former, for the reason that in a later case (Miller v. Strahl, 
239 U. S. 426, 36 Sup. Ct. 147, 60 L. Ed. 364) the Suprême Court 
expressed the view that rules of conduct must necessarily be expressed 
in gênerai terms, and dépend upon varying circumstances. The case 
concerned a police statute, in which keepers of hôtels were required to 
give notice to guests in case of fire, and it was held that such a stat- 
ute was not void for uncertaintv in not describing rules of conduct. 
See, aiso. Fox v. Washington, 236 U. S. 277, 35 Sup. Ct. 383, 59 L. 
Ed. 573, Omaechevarria v. Idaho, 246 U. S. 349, 38 Sup. Ct. 323, 62 
L. Ed. 763, and Sears, Roebuck & Co. v. Fédéral Trade Commission, 
258 Fed. 307, 169 C. C. A. 323, as bearing upon the asserted in- 
definiteness of the act. Candor compels the admission that the ob- 
jection of uncertaintv is not altogether free from doubt, and I am 
in agreement with Judge Rudkin in U. S. v. Spokane Dry Goods Co. 
et al., 264 Fed. 209, wherein, in overruling a demurrer to a similar 
indictment, he said : 

"Tlie situation confronting Congress Wi;s a difiicult one at best. • » »■ 
To fi.x i)]-ofits detinilely and arbitrarily, without référence to lolace or clrcum- 
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stance, would prove iinjust and oppressive iu tlie extrême, for it is matter of 
common knowledge tbat what would be deemed just and reasonable in one 
place or as to one commodity would be un.iust and unreasonable in another 
place or as to a différent commodity. Congress was thertifore compelled to 
ehoose between tbe course pursued and some other course oqually difficult, and 
the wisdom of Its cboice cannot be made tlie subject of judicial inquiry." 

It is therefore held that the indictments are not invalid for uncer- 
tainty. 

[6] It is next objected that the indictment is void because the 
Président had power to détermine priées of necessaries, and omitted 
to do so; that it was a prerequisite to the violation of the act that 
he should specify a fair price for wearing apparel. But section 1, 
which authorizes the Président to make régulations and to issue "such 
orders as are essential efïectively to carry out the provisions of this 
act," does not, in my opinion, require that he fix the priées of wearing 
apparel or necessaries. By spécifie référence the Président was 
empowered, in other sections of the Lever Act, to fix the price of wheat, 
coal, and coke, but not that of wearing apparel or food, and his fail- 
ure to do so, perhaps because of its recognized futility, does not ren- 
der the indictment invalid. The demurrer of the Reliable Crédit Cloth- 
ing Company, Incorporated, to the indictment is overruled. 

[7] In Hofifmann Brewing Co. v. McElligott (D. C.) 259 Fed. 321, 
on appeal 259 Fed. 525, 170 C. C. A. 487, it was substantially held 
that an injunction can only be granted in a case against a district at- 
torney to restrain the enforcement of a fédéral statute where it is 
unconstitutional. He may then be enjoined on the theory that the stat- 
ute is nonexistent, and he acts without ofiicial authority. Since it is 
decided herein that the statute is constitutional and valid, it follows 
that the motions for interlocutory injunctions must be denied. The 
complainants, however, anticipating this décision, hâve expressed a 
désire to hâve the conclusions reached herein reviewed, and their right 
to a temporary injunction determined by the Circuit Court of Appeals. 
This court is quite willing that such a hearing be expedited, and, the 
gOvernment conseriting, that the status quo be maintained until it can 
be ascertaihed whether the Circuit Court of Appeals, because of the 
importance of the case, will assign an early date for hearing. 

Orders may accordingly be entered in conformity with the views ex- 
pressed herein. 
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UNITED STATES ex rel. SOEDER v. CROSSEN, Supenising Prohibi- 
tion Agent. 

pistrict Court, E. D. Pennsylvania. Apiil 23, 1920.) 

No. 6792. 

1. Intoxicattng Hquors <^='249 — Seizure without search warrant justifled only 

when illcsally transported. 

Under :rje National Prohibition Act, a prohibition offlcer or agent Is 
Jnstifled In seizing intoxicating liquor or other property without a search 
■warrant only as provided iu section 26, tit. 2, authorizlng such seizure 
when liquors are found being transported contrary to law. 

2. Intoxicating liquors "S^SSO — Offlcer seizing liquor must institute proceeding 

to détermine property rights. 

Under National Prohibition Act, tit. 2, § 25, relative to searches and 
seizures, and section 3.3, placing the burden of proof on any possessor oî 
, liquor in any action concerning the same to prove that it was lawfully 
acquired, possessed, and used, an offlcer seizing liquors under a search 
warrant must cause approprlate proceedings to be brought to détermine 
whether the liquor bas been lawfully possessed, or Is liquor as to which 
no property rights exist. 

3. Constitutional law ®='24 — Right to due process not abrogated by Eight- 

eenih Ainendment. 

The right to due process of law Is not abrogated by the Eighteenth 
Amendment to the Constitution. 

4. Mandamus "5=154(2) — Pétition sufficient to show that liquor claimed by 

petitioner had been proceeded against by défendant. 

A, pétition for a writ of mandamus to require a prohibition agent to 
cause a summons to be issued, so that the petitioner might assert her 
rights to liquor seized under a search warrant, held sufficient to show 
prima facie that property claimed by her had been proceeded against by 
the agent, and that a judgment affecting It might be rendered. 

5. Intoxicating liquors <S=>139, 170 — Possession by one not using dwelling 

house for any other purpose lawful. 

Though, under National Prohibition Act, tit 2, $ 25, a dwelling house 
used In part for some business purpose may be searched for Intoxicating 
liquors, section 33 makes the possession of liquor in one's private dwelling 
for Personal use lawful, though the dwelling is used In part for business 
purposes, unless the possessor is the person uslng It for business purposes; 
and hence a wife's possession Is lawful, though her husband Is conducting 
a saloon In part of the promises. 

6. Intoxicating liquors <S='132 — Libéral construction of statute does not per- 

mit omission of langiiage or unwarranted extension of meaning. 

The libéral construction of the National Prohibition Act, enjolned by 
section 3, tit. 2, does not justify the court in extending the prohibitive 
provisions of the act bejond wlint is plainly stated, nor In omitting lan- 
guage which would change its plain meaning. 

Mandamus proceeding by the United States, on the relation of 
Elizabeth A. Boeder, against Léo A. Crossen, Supervising Prohibition 
Agent. On rule to show cause why writ of mandamus should not 
issue. Writ granted. 

4;ssTm other cases eee same toplc & KEY-NUMBER la ail Key-Numbered Dlgests à Indezea 
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John M. Hill and M. T. McManus, both of Philadelphia, Pa., for 
relater. 

T. Henry Walnut, Asst. U. S. Atty., and Charles D. McAvoy, 
U. S. Atty., both of Philadelphia, Pa., for respondent. 

THOMPSON, District Judge. From the pétition and return it 
appears that the petitioner is the vvife of George Soeder ; that they oc- 
cupy as their dwelling the premises No. 200 Walnut street, Philadel- 
phia, which premises are used in part by the husband, George Soeder, 
as a public house or saloon. Two fédéral prohibition agents, acting 
under the direction of the respondent, went to the saloon, and, ac- 
cording to their statements, were served vvith whisky by the relator's 
husband. Upon the third fîoor in the part of the house used as a 
private dwelling, the agents seized a large quantity of intoxicating 
liquors, which remains in the custody of the respondent. 

The relator avers that, prior to July 1, 1919, she bccame the owner 
and possessor in her own right of a quantity of gin, whisky, wild 
cherry, and Lash bitters, included among the liquors seized by the 
prohibition agents, which she avers she kept in her private dwelling 
at 200 Walnut street for her own use and for use of bona fide guests 
when entertàined by her therein. She avers that the liquors were not 
kept for the purpose of sale or dispensation in the saloon conducted 
by her husband, nor for any other purpose than that set f orth above ; 
that the respondent retains the liquor and refuses to redeliver it to 
her. The relator avers that she is thus deprived of her property with- 
out due process of law, and is deprived of remedy by replevin by 
virtue of the provisions of section 25 of title 2 of the National Pro- 
hibition Act (Act Oct. 28, 1919, c. 85), which provides that property 
seized on a search warrant shall not be taken from the officer seizing 
the same on any writ of replevin or other like process. She applies 
for a mandamus commanding the respondent to cause a summons 
to be issued in due form under the provisions of section 39 of the 
National Prohibition Act, so that she may be enabled to défend her 
rights to the liquor claimed by her. 

Section 39 provides : 

"In ail cases wherein tlie property of any citizen Is prooeoded asainst or 
wherein a judgment affecting it niiglit be reiulôred, and the citizen ;.■* not the 
one who in person violatcd the provisions of the Une, summons must be issued 
in due form and served personally, if said person is to be fouiid within the 
.Inrisdiction of the court." 

It is claimed on behalf of the respondent that the relator does not 
come within the provisions of section 39, because the pétition does 
not show that the relator is "not the one who in person violated the 
provisions of the law." The pertinent sections of title 2, in relation 
to possession of intoxicating liquor, are sections 3, 25, and 33. 

Section 3 provides that no person shall, on or after the date when 
the Eighteenth Amendment to the Constitution goes into etïect, pos- 
sess any intoxicating liquor, except as authorized in the act, and ail 
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the provisions of the act shall be liberally construed, to the end that 
the use of intoxicating liquor as a beverage may be prevented. 

Section 25 provides that it shall be unlawful to hâve or possess any 
liquor or property designed for the manufacture of liquor intended for 
use in violating the title, and 'no property rights shall exist in any 
such liquor or property. It provides for the issue of a search war- 
rant, and such liquor, the containers thereof, and such property so 
seized shall be subject to such disposition as the court may make 
thereof. If it is found that such liquor or property was so unlaw- 
fully held or possessed, or had been so unlawfvdly used, the liquor, 
and ail property designed for the unlawful manufacture of liquor, 
shall be destroyed, unless the court shall otherwise order. No search 
warrant shall issue to search any private dwelling occupied as such, 
unless it is being used for the unlawful sale of intoxicating liquor, 
or unless it is in part used for some business purpose such as a store, 
shop, saloon, restaurant, hôtel, or boarding house. The term "private 
dwelling" shall be construed to include the room or rooms used and 
occupied, not transiently, but solely as a résidence in an apartment 
house, hôtel, or boarding house. The property seized on any such 
warrant shall not be taken from the officer seizing the same on any 
writ of replevin or other like process. 

Section 33 makes the possession of liquors by any one not legally 
permitted under title 2 to possess liquor prima facie évidence that it 
is kept for the purpose of sale, barter, exchange, gift, or other dis- 
position in violation of the act, and requires every person legally 
permitted to hâve liquor to report to the commissioner the kind and 
amount of intoxicating liquor in his possession. It further provides : 

"But it shall not be unlawful to posnoss liquorw in one"s yirivate clwellins 
while the same is occupied and used by hini as his dwelliuK only and such 
liquor need not be reported: Provided sueh li(iuors are l'or use only for the 
Personal consumption of the owner thereof and his faniily residing in such 
dwelling and of his bona fide guests when entertained by hini therein ; and 
the burden of proof shall be upon the possessor in iiny action conceruing the 
eanie to prove that such liquor was lawfully acquired, possessed, and used." 

Upon a search warrant duly issued upon suflicient information sup- 
ported by affidavit in accordance with title 11 of the Act of June 
15, 1917, c. 30, 40 Stat. 228 (Comp. St. 1918, Comp. St. Ann. Supp. 
1919, §§ 102121, 10496i/ja-10496V4v), the premises in question, al- 
though a private dwelling, occupied as such, might be lawfully search- 
ed, either upon the ground that it appeared from the affidavit that it 
was being used for the unlawful sale of intoxicating liquor or because 
it was in part used bv the relator's husband in conducting a saloon. 

Assuming that a search warrant was so issued upon proper affidavit, 
the seizure of the liquor in its containers was lawftd, and the inquiry 
then is : What further proceeding is required under the provisions 
of the act to require a summons to be issued to bring in a citizen who 
"is not the one who in person violated the provisions of the law," in 
■order to enable such citizen to défend his claim in a case wherein 
the property of such citizen is proceeded against, or wherein a judg- 
ment afïecting it might be rendered? 



462 264 FEDERAL REPORTER 

[1] A careful analysis of the act makes it apparent that in no case 
is a prohibition officer or agent justified in seizing intoxicating liquor 
or other property without a search warrant, except as provided in 
section 26, which makes it his duty to seize ail intoxicating liquors 
f ound being transported contrary to law in any wagon, buggy, automo- 
bile, water or air craft, or other vehicle. Upon seizure in either case, 
however, the act contemplâtes a remedy by orderly process of law for 
the disposition of the intoxicating liquor seized. 

[2, 3] Intoxicating liquor seized under a warrant may either be 
liquor as to which no property rights exist under section 25, or it may 
be liquor that has been lawfully possessed. There must be a déter- 
mination of questions of fact, and the application of the law to 
the facts, if there is a claim of lawful possession. When an officer 
seizes intoxicating liquors, it is not intended that he shall constitute 
the tribunal to détermine those questions of fact nor of law. 

The right to due process of law is not abrogated by the Eighteenth 
Amendment. If the officer proceeds by search warrant to seize ar- 
ticles in which a citizen may or may not hâve property, the intent of 
the act must necessarily be that he shall take such other appropriate: 
proceedings as in due course of law follow seizure; and that is clear- 
ly indicated throughout the entire act. It is not necessary for the 
purposes of the présent question to examine other sections than sec- 
tion 25, under which the seizure was had, and section 33, under 
which the respondent claims property in the liquor seized. Section 
25 provides that the liquor so seized shall be subject to such dispo- 
sition as the court may make thereof, and, if it is found to be unlaw- 
fully held or possessed or used, it shall be destroyed, unless the court 
shall otherwise order, and, under section 33, the burden of proof is 
placed upon the possessor in any action to prove that the Hquor was 
lawfully acquired, possessed, and used. It is plain, therefore, that the 
intent of Congress as expressed in the act is that the officer making' 
seizure shall cause appropriate proceedings to be brought in a court 
having jurisdiction, in order that claimants may hâve their day in 
court for the hearing and détermination of the property rights in the 
liquor seized. If it appears to the officer, through the claim of a 
citizen or otherwise, that a judgment affecting the liquor seized might 
be rendered and that a citizen has claimed property in such liquor, a 
summons must be issued and served requiring such person to appear 
as claimant. 

[4] The facts stated in the relator's pétition are sufficient to show 
prima facie that property she claims as hers has been proceeded 
against and that a judgment affecting it may be rendered. It must 
further appear that she is not the one who in person violated the 
provisions of the law, if the respondent is to be required to summon 
the relator to appear and establish her claim to the liquor seized as. 
her property. 

[5] Section 33 makes it lawful to possess liquors in one's private 
dwelling while the same is occupied and used by him as his dwelling 
only and such liquors need not be reported, subject to the provisions- 
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concerning the use of the liquor and the burden of proof. The ex- 
ception to unlawful possession applies, therefore, to the one possess- 
ing in one's private dwelHng while the same is occiipied and used by 
that one as that one's dwelling only ; but any other person, while the 
dwelling is used and occupied 'by him not as his dwelHng only, but 
for other purposes, is not included in the exception, and liquor pos- 
sessed by him in his dwelling is unlawfully possessed and must be 
reported to the commissioner. I think that is the plain effect of 
the words "used by him as his dwelling only." A comparison of the 
paragraph of section 25 prohibiting search warrants to search private 
dwellings lends weight to that conclusion. It is there provided that 
no search warrant shall issue to search any private dwelling occupied 
as such unless it is being used for the unlawful sale of intoxicating 
liquor, or unless it is in part used for some business purpose, such 
as a store, shop, saloon, restaurant, hôtel, or boarding house. It is 
significant that the language of section 33 applies to the person oc- 
cupying and using a private dwelling as a dwelling only, while the 
search warrant provision in section 25 applies to the dwelling occupied 
as a private dwelling, and exempts such dwelling from search, unless 
it is being used for the unlawful sale of intoxicating liquors, or un- 
less "it is in part used for some business purpose," etc., so that any 
private dwelling which is used in part for some business purpose is 
subject to search. If it were intended that it should be unlawful for 
any one to possess liquors in one's private dwelling, which is in part 
used for some business purpose, Congress would not, in expressing 
that intent, hâve made use of the personal pronoun in the language 
"occupied and used by him as his dwelling only," and the intent 
would hâve been clearly expressed by using the language "while the 
same is occupied and used as a dwelling only." The conclusion is, in 
my judgment, unavoidable, therefore, that the clear effect of the 
words "by him" and "his" is to make possession in a private dwelling 
lawful as to any one except the person who is occupying and using 
the dwelling for other purposes than as a dwelling. 

[6] It follows that the relator in her pétition bas established a 
prima facie right to own and possess liquors in the premises in ques- 
tion, because she was not using the premises for the purpose of con- 
ducting the saloon, but they were occupied by her as her dwelling 
only. This conclusion is arrived at with some reluctance, because of 
the provisions of section 3 which prohibit possession except as author- 
ized in the act, and provide for a libéral construction of ail its provi- 
sions, to the end that the use of intoxicating liquor as a beverage 
may be prevented. Libéral construction, however, does not justify 
the court in extending the prohibitive provisions of the act beyond 
what is plainly stated, nor omitting language which would change 
its plain meaning. Section 3 prohibits possession "except as authoriz- 
•ed in this act." Section 33 contains one of the exceptions authorized. 
Congress bas made this exception apply to any one possessing liquor 
in a private dwelling while used and occupied by him (or her) as his 
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(or her) dwelling only, and it is not the province of the court to 
diminish the authority of Congress, so as to make the language read : 

"But it shall not be unlawfu] to possess liquors in one's private dwelling 
wtiile the saine is oeeupied and used as a dwelling only." 

That is what the construction contended for by the district attorney 
would lead to. In a case such as the case at bar, where the dwelUng 
is used and occupied by the husband in part as a saloon, the con- 
struction adopted will no doubt render the enforcement of the act 
more difficult than if it were to be construed as is contended for by 
the district attorney. If, however, that construction were adopted, it 
would render it unlawful for any person to possess hquors in his 
private dwelling, if another person were using the dwelling in part 
for a store, whether it were a stationery store, candy store, millinery 
store, or store of any other sort. 

I think the plain intent of the act is that the person using his or 
her dwelling for business purposes is not to be permitted to hâve in 
possession a stock of liquors which he might barter and sell under 
cover of that business, but that any other person using the dwelling 
as provided in the act may lawfuHy possess liquors for use only 
for the Personal consumption of the owner of the liquors and his fam- 
ily residing in such dwelling and of his bona fide guests when en- 
tertained therein. 

An order will be entered for a writ of mandamus, unless the re- 
spondent shall within 10 days proceed against the liquors claimed by 
the relator and cause a summons to be issued in due form and served 
in accordance with the provisions of section 39. 
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HINES, Director General of Railroads, v. JOHNSON et al. 

(Circuit Court of Appeals, Xintli Circuit. April 5, 1920. lieliouring Denled 

May 17, 1920.) 

No. 3415. 

1. Railroads (g=:9350(2l)— Contributory négligence of automobile passenger held 

for jury. 

lu an action for deatli in a collision at ni^lit bctween a freisM train and 
thc automobile in wliich deeeased was riding, évidence held to make a 
iiucslion for the jury as to his freedom from <»ntril)utory nefïlipîence. 

2. Railroads tg=>327(l)— Automobile driver must bave machine under control and 

Weep vigilant lookout. 

A railroad track is a danger signal, and it is the duty of an automobile 
driver approacliing tlie crossing to hâve his machine under control and 
keep a vigilant lookout for trains. 

3. Railroads <@=:3348(2) — Absence of warning as proximate cause of collision 

shown. 

In an action for death in a coUiision at night between a freight train 
and an automobile in which deeeased was riding, évidence held to justify 
the inference that neither deeeased nor the driver of the automobile saw 
the train in time to avoid the collision, and hence that the railroaf) oom- 
pany's nej.;ligence in failing to give warning signais was the proximate 
cause of the accident. 

4. Négligence <S=>I36(30)— Driver's négligence not imputable to guest. 

The négligence of the driver of au automobile is not as a niatter of 
law imputed to one riding witli hini as a passenger or guest. 

5. Négligence (^=^68 — Automobile passenger must exercise care for his own 

safety. 

One riding as passenger or guest in an automobile driven hy another 
niay not place his safety entirely in the keeping of the driver, but must 
exercise due and reasonable care for his own protection and safety. 

6. Railroads ©=348(1)— Jury not bound to accept defendant's testimony, in con- 

flict witli that of plaintiff. 

In an action for death in a crossing collision, where defendant's testi- 
mony, on which it attenipted to base a matheuiatical démonstration of the 
respective positions of the automobile and front car of the train, was in 
conflict with that for plaintiff, the jury were not bound to accept it as 
accurate. 

7. Trial (§=^260 (8)— Refusai of Instruction not error where proposition was made 

plain in charge. 

The refusai of a rcfiuested instruction that a railroad company had the 
same right to use a crossing as the public had was not error, where tho 
court clearly defined the obligation of the railroad company and the 
duty which devolved on those in an automobile, and made plain tlie 
gênerai proposition includod in the requested ii'.struction. 

8. Railroads <S='3I2(3)— Warning of train's approach to crossing required. 

It was the duty of a railroad com[>any to give adéquate notice by warn- 
ing or signal of a train's approach to a crossing over a city thoroughfare. 

In Error to the District Court of the United States for the North- 
ern Division of the Eastern District of Washington ; Frank H. Rud- 
kin, Judge. 

Action by Thea Sophia Johnson and another against Walker D. 
Hines, as Director General of Railroads. Judgment for plaintiffs, 
and défendant brings error. Affirmed. 

C=3Fof other casea see same topic & KEY-NUMDBll in aU Key-Nunibered Dlgests & Indexes 
2C.4 F.— 30 
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Verdict and judgment for damages by rpason of the death of Charles 
Erneist Johnson, as a resuit of a collision at Spoknne between an automobile, 
in whicti Johnson was riding as a guest, and a freight train of the Oregon- 
'Washington Kailroad & Navigation Company, at about 10:15 o'clocli on the 
night of July 28, 1918. The railroad company brought writ of error. 

The deceased and one Ray were on the front seat of the automobile; 
Eay being tlie driver. They were drivlng uorthward on Division stroet, a 
thoroughfare 60 feet wide and running north and south. At the time of the 
accident a track of the railroad company crossed Division street in an easterly 
direction, running from the southwest to the northeast. At the outer side of 
the sidewalk and across the tracks there were gâtes, so maintained that before 
a train could cross Division street it would be brought to a standstill in order 
to allov/ a switchman to get off the train, unhook the gâtes, and swing them 
away from the track. Upon the night of the accident there was an arc llgnt 
burning at the crosslng aliove the niiddle of the street about 50 feet from the 
railroad traclî. Ray, the driver, bad been employed by the Great Northern 
Railway as brakeman for a niunber of years, wus accustorned to driving 
automobiles, and had driven the one hère involved for two months. After 
saying that on the night of the accident he was driving north on the east side of 
Division street at .ibout 12 or 15 miles an hour and that he saw uotbing at ail 
there, he continued: 

"And just as we came on the track there the cars were shoved out and 
caught us, caught the automobile about square in ihe middle, and about the 
time the collision occurred I saw the. box car, and about the same time ir 
seemed like a light came around the corner of the car. We were shoved along 
about 15 or 20 feet down the traelî, and Mr. Johnson, who was riding on the 
rlght-hand side of me, was badly iu.iured. I was iiijured myself. * * * i 
am familiar with lantern signais given by railroad companies, as it is a 
part of my business as a railroad brakeman on trains. I did not see any 
signal of any kind given, on the street or elsewhere, as I approached the 
corner and before I was struck. The night, as near as I cnn remember, vt-as 
pretty dark ; clondy. There Is one liaht there tliat I know of, and that is 
about 50 or 60 feet south of tlie O. R. & N. tracks. ïhis iight is an arc liglit. 
It seemed like it was .lust about far enough away, so' it créâtes a shadow 
right over the track, rather than to light the track. I never noticed any light 
on the otlier side of the streçt, * » * x did not hear any signal of any kind 
given, nor any ringing of the bell on the englue. There was no signal given by 
the whistle of the train elther." 

On cr«ss-examination Ray said he coulcl not tell how fast the train was go- 
ing at the time it struck ; that there was no flag or signal of any liind on î>is 
side of the train as he approached it, except "just as. they came onto us" ; 
that he and deceased and a third inan had been to a restaurant, and after eat- 
ing Ray and Johnson started for home. Wiljïiiss said he was familiar with 
tire railroad tracks at the point of tlie accident ; that he was going slowly, be- 
cause one had to pick bis way across the tracks, so as not to damage the car ; 
that bis headlights were burning; that the whole end of the car. struck the 
automobile "in a sort of a side swipe" ; that he did not see the train at ail 
until the very moment it struck ; that he made no turn of the automobile 
wheel in an atten)pt to turn it eithcr way, in order to get out of the v?ay and 
avoid the collision; that the train pushed the machine 15 or 20 feet; that he 
saw no one give a stop signal to the train ; that there was some wood piled ta 
the east side of the street, whieh he noticed ; that there was a building 
around there, and the arc light, if It was burning, would east a shadow ; that 
Johnson did not say anything to him about the railroad crossing, and made 
no warning cry before the crossing was reaehed, and made no suggestion as 
to the running of the car; that he did not remember that Johnson sald 
anything during the time that the car was running the last block before the 
accident; that he did not know whether there were red lantems hanging on 
the gâtes at the time they approached the corner ; that he did not examine 
to détermine whether the gâtes were across the track, or had been brought 
back; that he was looklng ahead, using his eyes to see what was in front 
of him. 
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A "wltness présent a few niiniitos after the collision sald tliat the freight 
car was jaramed into the side of the automobile ; that there was considérable 
wood piled up along the crossing of the sidewalk on the east side of Division 
Street ; that when he tirst saw the automobile it was headed directly north, 
and the car was right "into it, the north corner of the railroad car being Im- 
bedded in the automobile." Another wltness said that he was driving a 
machine south on Division street on the night of the accident ; that the 
night was very dark ; that he heard a crash, and looked up, and looked into 
the lights of the automobile that was caught by the car ; that he saw the 
car beiiig dragged over the street; that he saw nobody with a lantern 
flagging tho train ; that the box car was imbedded in the automobile, and 
when they attempted to move the train the automol)i)e folio wed a short 
distance, a foot or two, and was then released ; that he thought about a 
third of the car was pro.jecting past the box car, the corner of the freight 
car being just about even with the wind shield. 

Other witnesses, who were riding in an automobile coming south, testlfied 
in effect that they saw no one waving a lantern back and forth Immédiate! y 
before the accident occurred, and that they saw the automobile being dragged. 

Eobinson, tho flreman on the locomotive of the train, said that his duty was 
to take ail signais going over Division street, because the engineer could not 
get them from the street, and that he was supposed to ring tlie bell liimsolf in 
going across Division street ; that as the train backed into Division street 
wltness was fixing the lire ; that lie did not ring the bell, and that when he 
got through fixing the flre he got a "washout" from one of the brakomen and 
gave it to the engineer right away, that a washout is llke a stop signal, ex- 
cept more violent ; that it means to hold the train at once ; that in repeatlng 
the order to the engineer he said, "That wlU do ;" that he did not know 
anything was wrong, but the washout signal nieaus danger; that it was 
his duty to repeat such signal to the engineer, but that he did not tell him 
to hold the train, merely saying, "That will do ;" that lie got the signal from 
a man next to the westerly sidewalk, over by the_other gâte, but that he 
could not say whetlier the man who gave the slgnarwas in the street ; that 
it was dark, and it looked as if it was over by the other gâte when he got the 
signal from him ; that it was very dark there that night, and that they got 
no signal when the train arrived at the gâte that goes across the street. Dut 
the train stopped to open the gâte ; that he did not see the switchman get down 
offi the train, and that, when he got the signal to corne ahead, it came from 
the man on the first car, and when the train started to move he got down to 
ûx the fire ; that when he got back to his seat and started to reach for the bell 
rope he got the washout, which he knew was a signal to stop as quick as he 
could, but he oniy told the engineer that would do ; that ail he could see was 
the lantern on the south side of the track clear across the street ; that ho 
could not say whether the arc light was burning, and could not say for sure 
wnether the bell was rung that night or not, but that he did not ring it. 

Witness testlfied that he had been discharged by the company ; that he had 
signed a statement of accident favorable to the company the day after the 
accident, because he was afraid he would lose his job. In the statement re- 
ferred to witness had said that the train was stopped on the east side of Divi- 
sion street in order to allow the switchman to open the gâte ; that the switch- 
man standing at the car next to the engine gave the signal to come ahead ; 
that the bell began ringing, and continued to ring until after the accident ; 
that the train started to move slowly west at a speed of about 2 or 3 miles, 
and had only moved two car lengths when the emergency signal to stop was 
received ; that the engineer set the air emergency brake, and that the train 
stopped within a distance of one car length; that he did not go forward, 
but remained with the engine, but passed over the crossing soon after, and he 
noticed that a red light was burning on the gâte at the west side of the 
crossing. When asked about the statement, witness said he would hâve put 
anything in It; that he did not Write the statement hlmself, but signed it 
after it had been written. 

On behalf of défendant a switchman testifled that as the train of 14 cars 
approacbed Division street it stopped just east of the east gâte ; that he open- 
ed the easterly gâte ; that another member of the crew went across the street 
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and opened tlie wosferly gâte; tluit wllness took a position on the east side ot 
the Street, and could view the street as far as he could see; tliat he looked 
nortliward, and also saw tliat Russell, the other mau, was on the west side 
in a position to view traliic coming from the south ; tliat lie gave the signal 
to proceed and was himself facing south; that he saw an automolsile ap- 
proaching Division street ; that he waved hls lantern, but that the machine 
came, hugging the east curb of the street, to within about a car lengtli, or 
sixty feet, then turned to the center of the street, pointiug northwest ; that he 
swung liis lantern and moved to get ont of the way of the machine; that he 
gave a violent stop signal which was aiiswered immodiately ; that the crash 
came at the east rail of the east street car track ; that the train moved about 
15 feet after it struck, but wlien it struck the train was moving not more 
than 3 miles per hour ; that the machine was making a treinendous noise ; 
that the collision occurred at a point where the right wheel of the machine was 
about 6 Inches to tlie east of the easterly street car rail and about 3 feet 
north of the northerly rail of the railroad. 

There was other testiniony that the brakeman or switchman carried a light 
to the west side of the street, and that there were two lights on the sourh 
side of the street, one of which was taken over to the west side. Photographs 
taken soon after the collision were introduced before the jury. 

Arthur C. Spencer and J. F. Reilly, both of Portland, Or., and 
Hamblen & Gilbert, of Spokane, Wash., for plaintiff in error. 
Chas. P. Lund, of Spokane, Wash., for défendants in error. 

Before GILBERT and HUNT, Circuit Judges, and WOLA^ER- 
TON, District Judge. 

HUNT, Circuit Judge (after stating the facts as above). The 
plaintiff in error has argued that the judgment should be reversed for 
the reasons : (1) That Johnson was négligent ; (2) that the négli- 
gence of the railway company, if any, was not the proximate cause 
of the death of Johnson; (3) that the driver of the automobile was 
négligent. 

[ 1 ] It is said that Johnson was négligent because he was f amiliar 
with the crossing, had opportunity to observe the train moving, knew 
the speed of the machine, and that, although he gave no warning, 
he must hâve seen the string of box cars in ample time to hâve given 
warning to the driver, and thus the collision might hâve been avoided. 
Granting that upon the trial of the facts there was force in such an 
argument, the diiïiculty with it now is that it is built upon inferences 
which plaintiff in error draws from the testimony, but which are en- 
tirely at variance with those which the jury must hâve made and 
which are by no means unreasonable. There is direct évidence that 
the machine was headed directly north, and Ray, the driver, said that 
at about the time of the collision, and not before, he saw the box car, 
and "it seemed like a Hght came around the corner of the car." He 
is corroborated by a witness, who said that the machine was headed 
directly north, and the car "was right into it." Accepting it, there- 
fore, that the automobile was pointed north, it is fair to say that 
there was no attempt to swerve around the car, and naturally, if no 
such attempt was made, the most reasonable explanation is that the 
cars were shoved out just as the automobile went upon the track, 
and that the machine was caught at a point east of the middle of the 
driveway between the east curb and the east rail of the street car 
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line. An additional circumstance in support of this view is the évi- 
dence tliat the wind shield was broken, and that hroken glass was 
found on the north side of the track, about 8 or 9 or 10 feet fronij 
the east curb of the street. In this connection \ve hâve carefully 
considered the évidence of the mathematical measurements taken by 
the railroad comp^any after the accident. They are helpful to a bet- 
ter understanding of the exact relation of fixed objects, but they do 
not necessarily réfute the testimony of the witnesses for the défend- 
ant in error as to the positione of the automobile and the car just at 
the time of the collision. The whole situation presented a pure ques- 
tion of fact for solution by the jury in the analysis of the testimony, 
and as it was their exclusive province to détermine what was the 
truth, it is not for this court to overthrow their conclusion. It is 
very clear that if the box car came as Ray said it did, and no signal 
was given, Johnson cannot be held as a mattcr of law to hâve failed 
to exercise ordinary care. Allison v. Chicago, Milwaukee & St. Paul 
R. Co., 83 Wash. 591. 145 Pac. 608; 22 R. C. L. p. 973. 

|2, 3] It is urged that, even if the railway company was négligent, 
such négligence was not the proximate cause of the accident. The 
reasoning of the plaintif? in error is that Johnson failed to look or 
listen, or to warn Ray, the driver, of possible danger, and therefore 
his conduct was équivalent to acquiescence in négligence of the driver, 
and thus the négligence of Ray became the négligence of Johnson. 
But again the question of what was the exact situation was for déter- 
mination by the jury. Of course, the track itself was a danger sig- 
nal, and it was the duty of Ray to approach the crossing with his 
machine under control, and to keep a vigilant lookout for any train 
that might be approaching, and it may be said that it was the duty 
of the deceased also vigilantly to look for an approaching train, and, 
if he saw one, or in the exercise of ordinary carc could hâve seen 
one, coming, and failed to give any warning to the driver, he would 
be guilty of contributory négligence, which would bar a recovery. But 
there is substantial évidence to the effect that the train was not visible 
until just the instant hefore the collision, and that there was no warn- 
ing light given, and no intimation that a train was coming. There is 
the évidence that Ray was proceeding at a moderate rate of speed, 
with the automobile under control, and, there being nothing whatever 
to show that Johnson saw the train before Ray did, we think it but 
reasonable to infer that the train was not seen by Johnson or Ray, and 
hence that there was no opportunity to stop the automobile in time 
to avoid the collision. Southern Pacific Co. v. Wright, 248 Fed. 261, 
160 C. C. A. 339. 

[4, 5] The District Court was correct in charging the jury that the 
négligence of the driver of an automobile is not as a matter of law 
imputed to one riding with him as a passenger or guest, but neverthe- 
less that one riding as a ])assenger or guest may not place his safety 
entirely in the keeping of the driver, Jnit that he must exercise due 
and reasonable care for his own protection and safety. Brabon v. 
Seattle, 29 Wash. 6, 69 Pac. 365; Uttle v. Hackett, 116 U. S. 366, 6 
Sup. Ct. 391, 29 L. Ed. 652. 
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[6] Plaintiff in error argues that a mathematical computation would 
demonstrate accurately the respective positions of the front car and the 
automobile at the instant preceding the accident. Upon the premise 
that the version of plaintiff in error is correct, the argument is sound. 
But the jury did not accept as accurate the testimony which was given 
as to the positions shown on the exhibit introduced by the plaintiff in 
error. Nor were they obliged to take it as true, for it was in con- 
flict with the évidence given by the witnesses for the défendant in 
error. From their testimony there was ample ground for the belief 
that, if the car which hit the automobile had been within the zone 
of the headlights of the automobile, the inmates of the automobile 
would hâve seen the car in time to avoid the collision, even though it 
had been pushed out into the street without any warning on the part 
of the employés of the railroad company. 

[7, 8] It is said that the court erred in refusing to give an in- 
struction, requested by the plaintiff in error, to the effect that the 
railroad company had the same right to the use of Division street at 
the place of the accident that the public had. Undoubtedly the rail- 
road company and the public had reciprocal rights with respect to the 
use of the street ; but, as explained, the crossing was over a thorough- 
fare in the city, and it was the duty of the railroad company to give 
adéquate notice by warning or signal of the approach of the train. 
The court clearly defined the obligation resting upon the railroad com- 
pany, as well as the duty which devolved upon those in the automo- 
bile, and made plain the gênerai proposition included in the instruc- 
tion to which the plaintiff in error cbjects. 

We find no error, and affirm the judgment. 

Affirmed. 



KNUDSEN V. DOMESTIC UTILITIES MFG. CO. et a!. 

(Circuit Court of Appeals, Ninth Circuit. April 5, 1020. Keliearlng Denied 

May 17, 1920.) 

No. 3235. 

1. Fraud <S=3 12— Promise without Intent to perform actionable. 

it is the gênerai rule, and the rule in Callfornia, that a promise made 
with the Intention not to perform It will support an action of 4eceit. 

2. Fraud <s=954 — Evidence of like frauds admissible to show intent. 

In an action for fraud, great latitude is allowed in the introduction of 
évidence, and évidence of like frauds is permlssible to proye fraudulent 
Intent. 

In Error to the District Court of the United States for the Southern 
Division of the Southern District of California; Oscar A. Trippet, 
Judge. 

Action at law by Elizabeth Knudsen against the Domestic Utilities 
Manufacturing Company, Edwin R. Crooker, Lotiise E. Crooker, W. 
P. Ellis, and F. W. Sterling. Judgment for défendants, and plaintiff 
brings error. Reversed. 

> '■' " -'■■■'- '■ il. i.ii I I ..i-i - i I — I— I- ■ ■ Il .. I .1,^ , 
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The plalntlff In error entered iiito a contract with the Domestic Utilities 
Mamifaeturing Company, a corporation, hereinafter called "tlie Company," 
wlierein, in considération of $5,000 paid to tlie Company by tlie plaintiff, tlie 
latter sold to lier as its agent 1,667 "vacuum clotlies washers." The contract 
l>rovided that the plaintift' might sell sald washers at retail at a priée not 
less than $3.50 for eaeh, and it gave her the right to malie as many sales 
at Wholesale as she could successfully solicit, upon contracts in every way 
identical with the contract between her and the Company, and it provided 
that those contracts might be for 50 washers for $150, 167 for $500, 334 for 
$1,000, 834 for $2,500, or 1,667 for $5,000, and that upon each sale of lots as 
so specified the plaintiff sliould reçoive commissions froni the Company of 
approximately t\\'o-thirds of the said speclfled sunis. The contract contained 
very numerous provisions wliich, for the purposes of this case ueed not bo 
alluded to. It was executed on July 7, 1911. 

On January 26, 1915, the plaintiff brought her action in the court below, 
setting up the exécution of the contract, alleging that she entered upon the 
performance thereof, whereby she was put to large outlay and expense in 
traveling and otherwise establishing ijlaces for the sale of the Company's 
guods in various cities throughout the United States, spending large sums 
«f money in so doing; that she paid to the Company large sums of nionej- 
ror a large number of clothes washers, and directed the Company to ship 
the same to various persons at various points, but that the w-asliers were 
iiever dellvercd, and the Company failed and refused to perform its contract 
with the plaintiff, and refused to deliver to her or to ship to her order the 
1,C07 vacuum washers so bought by her in her contract; that the Company 
lield baclî and refused and neglected to ship to her order, as required by 
the terms of the contract, more than 30,000 of vacuum clothes washers which 
she had sold ; that she sold 36,000 of sa id washers, and the Company never 
delivered more than 4,000 thereof; that in order to carry ont lier contracts 
v>'ith customers she was compelled to and did establish manufactories and 
umnufactured washers; and that in fact the Company was not endeavoring 
to manufacture washers to comply with its contract with her and other 
contract holders of the same class. 

The complaint further alleged that the Company and the indivldual dé- 
fendants conspired to cheat and swindle thfe plaintiff by their paper circu- 
lars aud booklets and other llterature, wherein they represented, and plain- 
tiff was led to believe, that the Company was actually engaged in the manu- 
facture and sale at wholesale and retail of vacuum clothes washers, etc., 
to its agents and their customers; that such statements and représentations 
and prêteuses were false, were sham and deceit, and worked a fraud upon 
Ihe plaintiff; that the Company was not and never had been actually or 
really manufacturing for sale or selling, either at wholesale or retail, st!id 
washers and other articles, except that it manufactured a few for the mère 
purpose of sliow, and not for delivery to buyers or its agents ; that tlie Com- 
pany bas in ail manufactured not more than 500,000 wa.shers, whereas it bas 
sold 10,000,000 thereof under the contracts made by it; and that the Com- 
pany has manufactured washers only as a prêteuse and as a blind to screen 
its real business, which was to sell its contracts, such as the contract with 
the plaintiff, and to induce tlie original purchasers of said contracts to sell 
other contracts like them, and suhcontracts as provided therein, and to 
reap a portion of the purchase price of each of said resale contracts for the 
enrichment of the Company wlthout any intention on its part to deliver tho 
washers ordered by said contracts or suhcontracts, and to that purpose the 
défendants sougbt by every means to encourage the sale of contracts, and 
to discourage in every way possible the actual sale of washers ; and the 
plaintiff alleged that she had purchased from the Company and paid to it 
-$13,003, the fuU price of 12,337 vacuum clothes washers which she had sold 
to certain named persons in lots ranging from 50 to 1,667, and that the Com- 
pany received the money, but refuised and failed to deliver the washers, or 
any thereof ; that the plaintiff has demanded the repayment of said several 
sums of money, but the Company has refused and still refuses to repay the 
same; that the plaintiff established factories with the Company's conneut 
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for the manufacture of washers, and that slie inanufactured the same until 
wrongfully forbidden to do so by tlje Company. 

The plaintiff further alleged that at the tlme when she entered into the 
contract the défendants Crooker and Ellis represented to her that the Com- 
pany owned patent rights in Canada and other foreign countries givlng tlieni 
the right to manufacture and sell therein the vacuum washers: that the 
plaintifC believed those statements and relied thereon, and entered into tlie 
contract witli the intention of selling the wasliers in some of said foreign 
countries; that said représentations were taise, and défendant Ivnew thein 
to be false when they were made ; that they were made witli iutent to de- 
eeive plaintift' and induce her to pay her nioney to the Company : that the 
plaintiflf dld not discover that said statements were false until about Mai'cb, 
1912, after she had paid out and expended large sunis of nioney in estab- 
lii-hiug business in Toronto, Canada, prier to which she had received from 
the Company permission to manufacture and sell said washers in Canada; 
that she learned in 1912 that the Company had secured no patents or patent 
rights in Canada, and had no right to manufacture or sell said washers 
therein, and that the plaintift was not perniitted l)y the laws of Canada to 
import to Canada for sale any of said washers, whereby she suffered large 
financial loss. The plaintiff set fortli in détail the items of her damages, 
amounting in ail to $75,407.52. 

When the case came on for trial, the défendants' attorneys denianded 
that the plaintiff be required to elect whether she would proeeed njTon her 
action for damages for the breach of the contract or upon her ac-tion for 
fraud. Plaintiff's counsel thereupon stated tliat he sought recovery in fraud. 
The court then said, "Theu the damages you want to recover will he under 
section 3333 of the Civil Code?" And the plaintiff's counsel answered, "Yes," 
and added, "I maintaiii that It never was anything but a suit in fraud, and 
we stand upon the fraud." Upon the conclusion of the plaintiff's testimony 
the court entered a uonsuit as to the défendants Sterling and Ellis and I^ouise 
E. Crooker, and at the close of ail tlie testimony directed the jury to return 
a verdict for the other défendants. 

Robert L. Hubbard, of Los Angeles, Cal., for plaintiff in error. 
Davis, Kemp & Post, R. W. Kemp, and Kemp & Clewett, ail of Los 
xA.ngeles, Cal., for défendants in error. 

Before GILBERT and HUNT, Circuit Judges, and WOLVER- 
TON, District Judge. 

GILBERT, Circuit Judge (after stating the facts as above). The 
principal question hère presented is whether the court below erred in 
directing the jury to return a verdict for the défendants. The com- 
plaint contains allégations which would support recovery of damages 
for breach of contract; but, that phase of the cause of action having 
been eliminated by the élection of the plaintiff to stand upon her al- 
légations of fraud, the question which remains is whether the com- 
plaint States a cause of action for deceit. For the défendants it is 
contended that the allégations of fraud are fatally defective for failure 
to set oùt in détail the nature of the représentations made in the Com- 
pany 's circulars, wherein they were false, and how the plaintifif was de- 
ceived thereby. 

[1] The complaint contains, however, other allégations of deceit. 
One of them is that the Company, at the time of making the contract 
with the plaintilï, intended not to perform the same and had no inten- 
tion to deliver the washers under the contracts. It is generally held 
that a promise made with the intention not to perform it will support 
an action of deceit (20 Cyc. 22), and this is the rule in the state oi 
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California (Civil Code, § 1572; Cockrill v. Hall, 65 Cal. 326, 4 Pac. 
33 ; Newman v. Smith, 77 Cal. 22, 18 Pac. 791 ; Brison v. Brison, ?':< 
Cal. 525, 17 Pac. 689, 7 Am. St. Rep. 189; Flood v. Templeton, 152 
Cal. 148, 92 Pac. 78, 13 L. R. A. [N. S.] 579; Rheingans v. Smith, 
161 Cal. 362, 119 Pac. 494, Ann. Cas. 1913B, 1140). Mère failure of 
performance is not évidence of an intention not to perform at the 
inception of a contract. But hère there is much more than proof of a 
failure to perform. The évidence strongly indicates that there was 
no intention whatever to perform. The scheme of the company was 
obviously fraudulent. It contemplated selling a contract to an agent, 
who was given the right to sell lil<e contracts to 50 others, and each of 
those 50 had the right to sell to as many more, and so on. In Lupton 
V. Domestic Utilities Mfg. Co., 173 Cal. 416, 160 Pac. 242, the court 
said that the scheme of the company which is défendant herein in- 
volved fraud in its every aspect, "contemplating an endless chain of 
victims, each one in turn to recoup his own loss and make a profit by 
victimizing others." There is no obstacle to the plaintiff's recovery in 
the fact that she made no rescission of her contract. There was no 
occasion to make rescission. She received nothing that she ought to 
return. There was évidence she had performed her contract to the 
best of her ability and that the défendant corporation itself canceled 
her contract. 

The court below, in allowing the motion for an instructed verdict, was 
of the opinion that the plaintiff's allégation that the défendant corpora- 
tion was not engaged in manufacturing washers was immaterial, for 
the reason that the défendants permitted her to manufacture enough 
washers to supply ail of her customers, and as to the allégation that 
the défendants did not want to sell washers, but wanted to sell agen- 
cies, the court observed that the plaintifï entered into the contract with 
knowledge of that fact and proceeded to sell contracts to others, there- 
by doing the very thing that she condemned the corporation for doing. 
Said the court: 

"Kvery dollar of damage that she claims in this case, that was figured up 
by her, was lost in doing the very thing she condonins this company for." 

The court conclnded that the plaintifï was in pari delicto and could 
not recover, citing Hays v. Windsor, 130 Cal. 234, 62 Pac. 397, where 
it was said : 

"The court * * * ^yii] not enforce a contract founded on the mutual 
turpitude of the parties to it. And for the same reason, if tlie contract has 
bcen e.vecuted, tlie court will not aid either party to escape its conséquences." 

The court below drew the conclusion that the plaintifï was in pari 
delicto witli the Company from the fact that before she entered into 
the contract E. R. Crooker advised her to bend her efforts towards the 
selling of the contracts, saying, "There is where the big money is 
made." We are unable to agrée that by that remark the plaintiff was 
given notice that the Company was engaged in a fraudulent scheme. 
The remark was doubtless true. But it conveyed no intimation that 
the Company did not intend to hâve its manufacturing department 
keep pace with its selling department, or that it contemplated carrying 
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on a business in which it would be impossible to deliver washers to 
agents as fast as the agents acquired contracts to sell the same. Ac- 
cording to the record the plaintiff apparently acted throughout in good 
faith, During the two years or more in which she acted as agent 
she was constantly importuning the Company to deliver washers in 
accordance with the sales she made, and in accordance with its prom- 
ises. In thèse efforts she was unsuccessful, and she was compelled at 
last to resort to manufacturing washers on her own account, on ail of 
which she paid royalties to the Company. The fact that the Company 
did manufacture 50O,0(X) washers does not disprove the allégation that 
its intention was not to manufacture washers but to sell contracts. 
The washers so made would not fill more than 20 per cent, of the con- 
tracts which, according to the plaintiff's testimony, were sold by the 
agents. 

[2] As the case must be remanded for a new trial, we deem it 
proper to say that in our opinion the court below was in error in ex- 
cluding évidence proffered by the plaintiff to show that the défendants 
had committed like frauds upon others. The court ruled : 

"The question is: Did tliey defraud Miss Knudsen? Tliat is tlie question 
we are trying. Did tliey defraud lier? You cannot get judginent for lier 
by reason of the fact that they defrauded other pcople, or didn't keep any 
books." 

In determining the existence of fraud, '"great latitude is allowed in 
the introduction of évidence." 20 Cyc. 110. And évidence of like 
frauds is permissible to prove fraudulent intent. 12 R. C. L. 435 ; 
Lincoln v. Claflin, 7 Wall. 132, 19 L. Ed. 106; Tooker v. Alston, 159 
Fed. 599, 86 C. C. A. 425, 16 L. R. A. (N. S.) 818 ; Fowle v. Child, 
164 Mass. 210, 41 N. E. 291, 49 Am. St. Rep. 451 ; Hobbs v. Boat- 
right, 195 Mo. 693, 93 S. W. 934, 5 L. R. A. (N. S.) 906, 113 Am. St. 
Rep. 709; Robertson v. Halton, 156 N. C. 215, 72 S. E. 316, 37 E. R. 
A. (N. S.) 298; Eastman v. Premo, 49 Vt. 355, 24 Am. Rep. 142. 

The judgment is reversed, and the cause is remanded for a new 
trial. 



LANGLEY et al. v. STONDALL LAND & INVESTIRENT CO. 

(Circuit Court of Appeals, Eighth Circuit. February 17, 1920.) 

No. 5402. 

1. Judgment <s=:3744 — Matters litigated in former action are concluded. 

Where a land coinpany, suing in the name of and on behalf of one of 
its purchasers, recovered judgment agalnst the occupant, which was af- 
flrmed by tlie highest state court, and the occupant abandoned writ of 
error sued out of the fédéral Suprême Court on acquisition through several 
transfers of the rights of the purchaser, the occupant cannot, in a sub- 
séquent action by land Company for spécifie performance of a contract to 
buy the land from its own purchaser, relltigate claims to premises as- 
serted in tlie previous action. 

2. Vendor and purchaser (g= 187— Where payment at flxed date was waived, pay- 

ment must be made within reasonable time. 

Where, after expiration of the period fixed for payment of the amounts 
due under a contract for the sale of land, the parties treated the contract 

«gz^For other cases see same topic & KBY-NUMBER in ail Key-Numbered Digests & Indexes 
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as still in force, tlioro was a walver of the requirement tliat payraent be 
made within the tiiue flxed, and it Is sufflcient if payment be made witMn 
a reasouable time thereafter. 

3. Vendor and purchasor <S=>I85— Right under contract of purchase held lost for 

nonpayment. 

Wliere complainant land company, having sold land, was unable to put 
the purchaser in possession, and while it was litigating title contracted 
with tlie purchaser to buy the land, payment to be completed Noveniber 
1, 1013, the land company, where it falled to complète payments, and in 
1917 refused to state when it would finish paying for the land, title to 
which was still in litigation, lost ail rights under the contract. 

4. Champerty and maintenance @=97(l)— Contract for the sale of land held void, 

as champertous. 

Where a land company was unable to put buyer into possession, and iu 
his name undertook to litigate the title, a contract between the land 
company and its purchaser for resale of the land to the company, made 
wliile title was still being litigated, and while the adverse claimant was In 
possession, is champertous, and is void, under Comp. Laws N. D. 1913, § 
9406 ; the land being located within that state. 

Appeal f rom the District Court of the United States for the District 
of North Dakota; Charles F. Amidon, Judge. 

Bill by the Stondall Land & Investment Company against Charles T. 
Langley and others. From a decree for complainant, défendants ap- 
peal. Reversed, with instructions to dismiss the bill. 

On January 16, 1908, through a writing dated November 19, 1907, the Stondall 
Land & Investment Company contracted with Andrew Schmidt to convey 
to him, by warranty deed, the north one-half of section 11, township 138, 
range 106 west, in North Dakota, upon the payment to it of $5,760, payable 
$1,020 in cash, and flve deferred annual r)aynients, each of $768, with 6 per 
cent, interest, and ail taxes subséquent to 1907. John Johnstone liad been 
in actual, exclusive, physical possession of this land since 1906, claiming under 
a similar contract of purchase from a remote grantor of the company, dated 
in 1906 and rccorded in June, 1907, and he has at ail times since maintained 
such possession. This Johnstone contract covered the entire section, of which 
only the north half Is hère involved. Being unable to secure possession, 
Schmidt refused, after the initial cash payment, to make further payment. 
May 10, 1911, Schmidt executed to the company a repurchase option, which 
expired without action. In September, 1912, the company, in the name of 
Schmidt, itself, and others in the Une of title to it, and on the expressed 
behalf of Schmidt, brought suit against Johnstone to quiet title in him to 
this land. April 1, 1913, Schmidt executed to the company a second option, 
under which he gave them the right to purchase this land within seven months, 
on payment to him of $400 cash, and $3,600 on or before November 1, 1913. 
In July, 1913, the above action was brought to trial, resulting, in August, 
1913, in a decree adjudging that Johnstone had "no estate or interest in, or 
lien or incumbrance upon, or right to the possession or use and occupation of 
the said land," airj restraining him from "in any way interfering with the 
rights of the plaintiffs and from claiming or asserting any right, title, estate 
or estâtes in or lien or incumbrance upon said premises adverse to the plain- 
tiffs or any of them." It was further decreed that, "as against the défend- 
ant, the plaintiffs, other than Andrew Schmidt, are the owners in fee simple, 
and entitled to the immédiate possession of the said north half (N. %) of 
section eleven (11), township one hundred thirty-eight (138) north, range one 
liundred six (106) in Golden Valley county, North Dakota, for the use and 
benefit of plaintifC Andrew Schmidt, and the title of the said plaintiffs, other 
than Andrew Schmidt, in and to the said lands, is hereby forever quieted and 
ccnfirmed as against the défendant and ail persons claiming under or through 

ig=3For other cases see same topic & KEY-NUMDER in ail Key-Numbered Digesta & Indexes 
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hlm, and they are forever enjoiiicd from in nny wise assortins; aiiy chiiin thei'e- 
to adverse to tbe said plaintiffs." 

From tliis decree Johnstone appealed to the state Suprême Court, whieh^ 
afflrmed the lowei- court. 31 N. I>. 5:î, 15r{ N. W. 293. From ttiis décision 
Johnstone sued ont a wrlt of error to the Suprême Court of the United States. 
Under the last option contract tlie company made no further payments IJe- 
tore November 1, 1913, at whieh date the option by its terms ended, l)ut t)0tli 
the Company and Sclmildt tbereafter treated tlie sale arrangement as bindiug. 
Tliere was no further agreement or understanding as to when tlie doferred 
payments should be due, or in what amounts. The attitude of Schmidt was 
that of continuai pressure for payment, while tliat of the company was to post- 
pone and pay as little as possible. Thls attitude of the company was evidently 
controlled by its désire to know the final resuit of the above suit before pay- 
ing any more than it had to in order to hold Schmidt. 

ïhe payments actually made by it were as follows: November 21, 1913, 
$100 ; December, 1913, $50 ; May 5, 1914, $100 ; Juno 30, 1914, i?400 ; Dec-eni- 
ber 1, 1914, $50; June 5, 1915, $200; January 14, 1916, $400. More than four 
inonths after the last of thèse payments, totaling $1,300 of the $4,000 due„. 
Schmidt's attorney wrote another urgent letter demanding further payment, 
to wliich the company replied that it could not state when it could uiake a 
further payment, but as soon as the above suit was determined in the Fnited 
States Suprême (!ourt it would niake a loan on the land and pay Schmidt 
in full. Within a few weeks thereafter, Schmidt sold and conveyed bis in- 
terest in the land, ail claims for rents and damages for the use and occupation 
thereof, and ail rights, interests, and the judgment arising out of tlie above 
action, to one Langley, who was in reality an agent of Johnstone, for !f3,000, 
■which sum slightly exceeded the estimated balance, witli interest, due Schmidt 
under the contract of sale to the company. A few days after tliis conveyanee, 
Langley completely satisfied tlie judgment in the above case. Shortly after 
thls satisfaction of judgment, Langley conveyed the land to William Johnstone, 
the son of John Johnstone, who took and liolds the title for his father. No- 
vember 20, 191T, the Suprême Court of the United States dismissed Johnstone's 
writ of error, in pursuance of rule 10 of that court (36 Sup. Ct. v). 245 U. S. 
078, 38 Sup. Ct. 64, G2 L. Ed. 543. 

In Xovember, 1916, the company filed its bill lierein against Langley to 
secure spécifie performance of the above contract of sale to it. In May, 1917, 
it flled the anipnded bill upon which the case was tried, wherein it made the 
Johnstones défendants, and prayed the spécifie performance of the option 
contract of April 1, 1913, and the cancellation of the contract of sale by it 
to Sclimidt. Tlie aiiswer of Langley to tliis amended bill incorporâtes by 
référence his answer, not in t'iiis trauscript, to the original bill ; but he niay 
be disregarded as a party in the détermination of thls cause, as there Is no 
claim that he then had, or now has, uuy riglit, title, or interest in the land. 
Tlie septtrate answers of the Johnstones are identical in effect. They set up 
rlie continued possession of John Jolmstone, undei- his contract in 1906 with 
plaintiff's predecessor in title ; that no action bas ever been brouglit to con- 
test that ix)Ssession of this nortli half-secti<m of land; that in 1909 the com- 
pany's predecessor in title prosecuted actions for the benefit of Itself and as- 
signs, includiiig the couipany, for tlie otlier two quarters of the section ; that 
the above Schmidt (îase ^\■as prosecuted to cancel the Jolmstone contract and 
to quiet title to this north half-section, liut that possession of said land was 
not sought therein ; that this last action, while prosecuted noniinally for 
the benefit of Schmidt, was in reality for its own use and benefit, and that 
it was the real party in interest; tliat the company liad but one cause of 
action for tlie eiitire section oE land, and was barred from prosecuting the 
Schmidt Case by reason of tliere having been prosecuted to judgment the 
two prior actions for other iiortions of said section. They further answered 
that at the trial of tlie Schmidt Case the option contract of April 1, 1913, was 
introduced, but that the company claimed that it was only a nominal party 
10 that action ; tliat in fiudings of fact procured by the company in that ac- 
tion the court found that Sdiniidt liad fully coinplied with his contract of 
purchase froiu the company, and tliat the company had no claim or interest 
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in or to tlie laiid, cxœpt as tnislee l'or ScOimidt; tliut in tlie judsuient there- 
in, procured by tlie conjpany, the court decreed cancellation of tlie Jolmstone 
contract, and quieted tlie title in Seliniidt ; that tho assignments from Schmidt 
to Langley were procured with knowledge of suc:h findings and judgment, 
and with Iniowh^dge that they had ))eon procured ut the instance of the Com- 
pany, and that reliance was based theroon ; that, having taken such a posi- 
tion in that cause, the company is now estopped to claim that it had or has 
any interest tlirough the above option contract ; that such action amounts 
to a rescission of the option contract, and such a claim would now be in- 
équitable, ïhey further i)Iead that the company treated Schmidt unfairly 
and fraudulently, and obtained his consent and signature to the option con- 
tract by misrepresentation and frand. ïhey further answer that, at the 
time the company contracted to sell this land to Schmidt, it l^new of John- 
stone's adverse possession, but that Schmidt made the first payment of $1,- 
;)20 without such knowledge, and relylng upon the représentations of the Com- 
pany ; that neither possession nor repayment of this sum had been tendered 
liy it to Schmidt, nor had it attempted to obtaln possession for Schmidt, un- 
til it had secured the option contract' for repurchase; that the considération 
under the option was grossly inadéquate; that after obtalning the option 
il Instltuted the Schmidt suit, falsely pretendlng such was for the beheflt of 
Schmidt, when the suit was really for its benefit ; that its purpose in this 
Schmidt suit was to deprive both Schmidt and Johnstone of the land, because 
It had doubled in value. They further answer that the company never ac- 
cepted nor complied with the option contract. They also denled that the 
company had performed under its contract of sale to Schmidt. They also 
answered that the title held by the comimny is held subject to the judgment 
in the Schmidt Case, and that Johnstone had secured by transfer, sale, and 
asslgnment ail of Sehn>ldt's rights. They further challenged the option con- 
tract as unjust, unreasonable, uncertain, and nonmutual. They prayed no 
atfirmative relief, except as contalued in a gênerai prayer. 

The évidence estahllshed the facts foUowing: That in 1906 Johnstone had 
contracted, with a predecessor in title of the company, for the purchase of 
the entlre section 11 ; that he had shortly afterwards, durlng that year, gone 
into possession, clalming under his contract, and has maintained that posses- 
sion ; that in 1907 he reeorded the above contract ; that In 1908 the company 
contracted to sell the north half of section 11 to Schmidt for .$4,000; that 
the company could not glve possession to Schmidt, who pald down ,$1,920, 
and refused thereafter to pay further; that In 1909 the company, whlch had 
contracted to sell Johnstone ail of section 11, and another, for the beneflt of 
tlielr grantees, brought suit, and In 1911 secured judgment agalnst Johnstone 
in an action to quiet title to the southwest quarter of sald section ; that 
said contracting company and others, includinfc the appellee, in 1909, began 
a similar suit agalnst Johnstone for the southeast quarter of sald section, 
and, pursuant to an adverse Judgment therein, and the judgment for the south- 
west quarter, Johnstone surrendered possession of the two quarters in Aprll, 
1911; that in May, 1911, appellee secured from Schmidt an option, good 
untll December 29, 1912, to purchase his equity in said north half of sec- 
lion 11 for $4,000, to be pald $2,000 on November 1, 1911, and $2,000 on No- 
vember 1, 1912; that no payments were made under this option; that in 
September, 1912, appellee and others, including Schmidt and the Valley Com- 
pany, "each and ail for the use and benefit of said Andrew Schmidt," brought 
suit to quiet title agalnst Johnstone to said north half of section 11; that 
Aprll 1, 1913, Schmidt gave appellee another or "renewal" purchase option, 
by which appellee was to pay $4,000, .$400 down, and the balance "on or prlor 
to November 1, 1913," and tlio taxes for 1913, and upon such payments to re- 
ceive a v.'arranty deed from Schmidt for said north half; the coiitract further 
provided that in case of dcfault on appclJee's part "the money paid hereon 
Khall be retalned by Andrew Schmidt as liquidatod damages ' for a breach 
thereof" ; that the Schmidt suit came to trial in July, 1913, and Johnstone 
introduced as évidence therein the last option contract; that in sald suit 
Johnstone, inter alla, in his answer set up tlie other two snits filed in 1900 
as a bar, ou the theory of a splitting of causes of action; that in August, 



478 264 FEDERAL REPORTER 

1913, a decree was entered in th'is Schmidt suit, based upon findings of fact 
and conclusions of law, to tlie effpct that Johnstone had no riglit, title, or 
interest to sald land, but that tlie fee title and riglit to possession were in 
some of the plaintift's, other than Schmidt, held in trust for Schmidt, who had 
tlie équitable title; that November 21, 1913, appellee paid Schmidt $100 and 
in December, 1913, $50; that in January, 1914, Johnstone appealed the 
Schmidt Case to the state Suprême Court ; that on May 5 and .Tune 30, 1914, 
appellee paid Schmidt $100 and $400, respectively ; that in May, 1915, the 
state Suprême Court affirmed the decree in the Schmidt Case; that June 5, 

1915, appellee paid Schmidt $200; that prior to September 23, 1915, John- 
stone sued eut writ of error to the Suprême Court of the United States in the 
Schmidt Case ; that appellee, on January^ 14, 191C, paid Sclimidt $400 ; that 
from' November, 1913, to May, 1916, Schmidt was insisting upon payment of 
the balance due him, and appellee was attempting to postpone and delay pay- 
ment ; that there was no further understanding between them, af ter November 
1, 1913, as to when or in what amount payments to Schmidt should be made ; 
that May 26, 1916, more than fovir months after the last payment to Schmidt, 
appellee, in respbnse to an urgent demand from Schmidt for payment, wrote 
that it did not know when It could make further payment, but expected as 
soon as the Schmidt Case was finally disposed of in the Suprême Court of 
the United States to make a loan on the land and pay Schmidt in full ; that 
June 6, 1916, Schmidt, for $3,000 cash, conveyed, transferred, and assigned 
ail of hls rlghts, title, and interest in said land and to the judgment in the 
Schmidt Case to Langley; that soon thereafter appellee learned of thèse 
transfers, and thereupon made tender to Langley ; that soon thereafter Lang- 
ley entered complète satisfaction of said judgment, and conveyed the land to 
William Johnstone; that both Langley and William Johnstone were acting 
solely as agents of John Johnstone, In whose behalf the title, interests, and 
rlghts so acquired are now held by William Johnstone ; that in November, 

1916, this suit was filed against Lçingley, and: the Johnstones hrought in by 
iimended bill in May, 1917 ; that in November, 1917, the writ of error in the 
Schmidt Case was dismissed by the Suprême Court, under rule 10 thereof ; 
tliat appellee had not paid the taxes for 1913, as called for by the second op- 
tion contract, but in 1917 had offered to redeem the land, which had been 
sold for taxes of 1913 and a certiflcate therefor issued to Johnstone, who 
holds same; that at tlie time Johnstone, through Langley, secured Schmidt's 
title, rights, and interest, lie knew the terœs of the contract of sale from 
appellee to Schmidt, and that Schmidt had paid but $1,920 upon the purchase 
prlce thereunder ; that Johnstone had never made any payments for this land 
under his contract of purchase of 1906, or upon any accouut, except $3,000 to 
Schmidt; that on June 15, 1916, Langley conveyed to William Johnstone what 
lie had acquired from Schmidt; that November 20, 1916, appellee tendered 
Langley the unpaid balance under the option and demanded conveyance of 
tRe titie, rights, and interest acquired by Langley from Schmidt ; that sald 
tender lias been kept good,and was renewed at the trial of this case. 

The trial court concluded that William Johnstone held the title acquired 
from Schmidt as agent and trustée for John Johnstone, who had expended cer- 
tain found sums for taxes and permanent improvements ; that such title was 
subject to the option contract; that upon payment by appellee of the balance, 
with interest due under that contract, and the sunis expended for taxes and 
permanent Improvements, the Johnstones should quitclaim said land to ap- 
pellee, and appellee should be entitled to immédiate possession. From that 
decree this appeal is brought. 

F. C. Heffron, of Roseburg, Or. (C. L. Young, of Bismarck, N. D., 
on the brief), for appellants. 

Harold Harris, of St. Paul, Minn. (T. F. Murtha, of Dickinson, N. 
D., on the brief), for appellee. 

Before SANBORN and STONE, Circuit Judges, and MUNGER, 
District Judge. 
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PER CURIAM. [1] The extended litigation between thèse parties 
demands as complète détermination as the facts and law will permit. 
The contents of the pleadings, which include gênerai prayers for re- 
lief, afford full opportunity for the exercise of équitable powers. Un- 
der the admitted facts John Johnstone is the only défendant appellant 
having a real interest involved, so his rights and those of the appellee 
will be examined. Johnstone claims through two gênerai sources— his 
continued adverse possession, and his acquired rights from Schmidt. 
The Schmidt Case involved the same défenses and contentions, so far 
as based upon Johnstone's possession, as are hère urged. A court of 
compétent jurisdiction denied ail of those défenses and contentions, 
and that décision was affirmed by the highest appellate court of the 
state. If the resuit so determined was, in Johnstone's opinion, unjust, 
he had the right to hâve such reviewed by the Suprême Court of the 
United States. He brought his writ of error for that purpose. He 
later signified his intention to accept the resuit reached in the state 
courts, by abandoning the writ and permitting it to be dismissed by 
the Suprême Court. This was donc after the présent suit had been 
filed, and he had been made party thereto. To permit him again, in 
this action, to attempt to hâve those same contentions re-examined, 
would be to tolerate a trifling with the courts, and an extension of 
litigation already fînally determined, which we will not countenance. 
AU claims based upon his possession and his contract of 1906 with the 
Golden Valley L,and & Cattle Company we regard as fînally settled 
against him. 

[2, 3] His acquirement of the Schmidt rights was complète. He 
stands in the shoes of Schmidt, entitled to the rights, and subject to 
the burdens and liabilities, of that position. A détermination of those 
rights, burdens, and liabilities is to be found in the contract of sale by 
appellee to Schmidt, in the so-called option contract, given by Schmidt 
to appellee, and in what has been donc under those contracts. The 
status of the former is that, after the initial payment of $1,920, 
Schmidt has refused further performance, because the appellee could 
not perform upon its part in respect to giving him possession. Neither 
party has ever treated this contract as repudiated or as abrogated, ex- 
cept as it would be necessarily if the option contract were performed. 
Appellee recognized an équitable title as existing in Schmidt, and 
sought to acquire that title, under the option contract, by payment of 
$4,000 therefor. Therefore the Schmidt purchase contract remains 
effective, unless the option contract is still effective, or unless there 
has been failure of performance by Schmidt or his transférées under 
the Schmidt purchase contract. The appellee contends that the option 
contract is in full force, and filed this suit for the purpose of enforcing 
its spécifie performance. While the cancellation of the Schmidt pur- 
chase contract is also asked, there is no offer to repay the $1,920 paid 
by Schmidt thereon, and it is clear from the pétition that this relief 
was based and sought upon the theory that the enforced performance 
of the option contract would necessarily annul the purchase contract., 
The first inquiry, therefore, is as to the status of the option contract 
which is sought to be enforced specifically. This contract, while ex- 
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pressed as a "renewal" of an earlier option contract, which had ex- 
pired, is not properly so, but is complète in itself, and in some respects 
inconsistent with the former option. The terms of this earlier option 
are not effective, and it will be disregarded. The option hère involved 
is as f ollows : 

"Received of Stoiulall Lantl & Investment Company the sum of four hundred 
($400) dollars, for reuevval tlie optiou. that is liereby giveii to said Stondall l.aud 

6 Investment Company, residing at St. Paul, Minnesota, to purchase wifhiu 

7 month.s from the date hereof ihe foUowiug described lands: * * * For 
the sum of four thousand ($4,000) dollars to be paid in the following manner, 
to wit: Four hundred ($400) dollars as mentioned above; balance in install- 
ments from tlme to time witJiout intorest, ail, hovvever, to be paid on or prior 
to November 1, 191.3. AU of which sums are to bear interest from the date 

liereof at the rate of • per cent, per annum, payable annuall.v. It is 

turther agreed that the holder of this option shall pay ail taxes and assess- 
ments levied or assessed on said land for the year A. D. 1913. 

"It Is further agreed that In case of default bereof on the part of the said 
purehaser the money paid hereon shall be retained by Andrew Sclimidt as 
liquldated damages for a breach hereof. 

"It is hereby mutually agreed that the said purehaser shall hâve and re- 
celve a land contract, bond for deed. In the usual form, which shall set forth 
fully the terms of said sale and shall provide that on fuU compliance there- 
with the said purehaser shall be entitled to a warranty deed conveying said 
land free and clear of ail encumbrances, as above set forth, reserving to the 
public an easement in such roads, or roads, across said lands as may already 
be in the public, and that said land contract shall be duly signed and executed 
by the parties hereto within seven months from the date hereof. 

"Dated Stockton, Minn., April 1, 1913. Andrew Schmidt. 

"In the présence of Harold Harrls." 

If this option was accepted and performed by appellee, it is entitled 
to the spécifie performance it hère seeks; otherwise, not. The évi- 
dence is undisputed that no part of the balance of $3,600, required by 
the option to be paid by November 1, 1913, was ever paid by that 
date; but it is equally clear that after that date both appellee and 
Schmidt treated the contract as in force. The inévitable effect of this 
was a waiver by Schmidt of the condition that the balance should be 
paid by Novemljer 1, 1913. As no other date limit was considered by 
the parties, it must be taken that their intention was that the balance 
should be paid within a reasonable time. To this extent the option 
contract was modified. It is not claimed, and under the évidence cotdd 
not be claimed, that any other requirement of that contract was ever 
altered. As thus amended, the contract required the payment of the 
balance of $3,600, in installments, within a reasonable time from 
November 1, 1913. Beginning shortly after this date, Schmidt com- 
menced to urge payments by appellee. This he did persistently and 
strongly, being finally compelled to place the matter in the hands of an 
attorney, who conducted an insistent correspondence. In response to 
thèse repeated urgings appellee, clearly influenced by the pendency of 
the Schmidt suit, grudgingly paid as follows: November 21, 1913, 
$100; December, 1913, $50; May 5, 1914, $100; June 30, 1914, $400; 
December 1, 1914, $50; June 5, 1915, $200; January 14, 1916, $400. 
More than four months after this final payment, in response to a par- 
ticularly urgent letter demanding further payment, appellee wrote 
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that it could not then state when it could make further payment, but 
would do so at the first opportunity, adding : 

"As sooii as the ruling has been made in Washington, which will be sonie 
time duriiif; the summer, and whieh we of course expect to he in our favor, 
we will make a loan on the land and pay the Schniidts their balance." 

In 30 months it thus paid $1,300, or slightly over one-third of the 
$3,600 due to be paid within a reasonable time, and over 4 months 
after the last payment, after urgent demand, indefinitely postponed 
further payment. We cannot regard thèse acts as any compliance with 
the requirement of payment within a reasonable time. The option 
contract also required payment of the taxes for 1913. No attempt to 
do this was ever made, until long after the land had been sold for 
taxes, when appellee, in December, 1917, ofïered to redeem the land 
from the tax sale. The importance of this requirement to Schmidt is 
clear. Appellee did not perform. Thus appellee utterly failed to per- 
forni either of the only two things which the contract required it to do. 
It is therefore in no position to insist upon spécifie performance, or to 
object to Schmidt treating that contract as breached in essential par- 
ticulars. He did so treat it as breached and at an end, when he trans- 
ferred his title and interest in the land to Langley. 

The annulment of the option contract left the parties where they 
were when that contract was made, subject, in so far as performance 
of that contract was concerned, to what had occurred since its exécu- 
tion. After the first payment by Schmidt he refused to further per- 
form, until appellee placed him in possession, as required by that con- 
tract. Neither party treated the contract as terminated, and both ac- 
quiesced in the suspension of further performance, until appellee could 
place Schmidt in possession. This it was endeavoring to do in the 
Schmidt suit. When it should place Schmidt in possession, appellee 
would be in position to demand performance upon his part. Schmidt 
never secured possession, but when the transfers by him resulted in 
his rights being held for one who had actual possession, the contract 
in that regard might hâve been regarded as performed by appellee, had 
it not challenged both those rights and that possession by this action, 
which opérâtes as a suspension of performance until this litigation is 
terminated. When it is terminated, appellee will be in position to de- 
mand performance of the purchase contract by those who hâve replaced 
Schmidt, and to protect itself if such performance is not promptly 
forthcoming. 

[4] There is another substantial ground for the reversai of this 
decree. The option contract of April 1, 1913, was champertous and 
void under section 9406 of the Compiled Laws of North Dakota of 
1913, which reads in this way : 

"9406. lluying I^reicnded THI en. ^Kvery person who buys or sells or in any 
nianner procures, or makes or takes any promise or covenant to convey any 
pretended right or title to any lands or tenemeuts, unless the grantor Ihereof 
or the person making such promise or covenant has been in jiossession, or 
he and those by whoni he claims hâve been in possession of the same, or of the 
reversion and remainder tliereof, or hâve taken the rents and profits thereof 
for the space of one year before sucli grnnt, conveyauce, sale, promise or 
covenant made, is guilty of a mlsdemeanor." 

264 F.— 31 
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See Galbraith v. Payne, 12 N. D. 164, 169, 170, 172, 96 N. W. 258; 
Burke V. Scharf, 19 N. D. 227, 232, 124 N. W. 79; Dever v. Hagerty, 
169 N. Y. 481, 484, 62 N. E. 586; Byrnjolfson v. Dagner et al, 15 N. 
D. 333, 336, 337, 338, 109 N. W. 320, 125 Am. St. Rep. 595. 

Neither S'chmidt, the grantor, nor the appellee, the grantee, in the 
option contract to convey Schmidt's alleged right to the land and to its 
possession, nor any of those under whom the appellee and Schmidt 
claim, had been in the possession of the north half of the section, or 
of the reversion or remainder thereof, or had taken the rents or profits 
thereof, for the space of one year before Schmidt's promise or cove- 
nant to convey his alleged right to the land was made. Johnstone was, 
and ever after 1906 had been, in the actual exclusive possession of this 
land. The contention of counsel for the appellee is not tenable that 
the option contract does not fall under the ban of this statute because 
(1) such covenants and promises are void only against those claiming 
adversely; and (2) because Johnstone claimed his right, title, and pos- 
session under his contract of January 15, 1906, with the Golden Valley 
Land & Cattle Company, the owner of this land at that time, and that, 
as he was estopped f rom denying his grantor's title, he was not claim- 
ing adversely to Schmidt, who was the grantor in the option contract. 
The question is : Was Johnstone claiming adversely to Schmidt when 
the latter made his option contract in 1913 ? Johnstone was undoubted- 
ly estopped from denying that the Golden Valley Cattle Company had 
title to this land in 1906, when it made the contract with him, and he 
was also estopped from denying that its successor in interest, the 
appellee, did not acquire title to the land subject to his contract, but 
that was the extent of the estoppel against him. When Schmidt made 
his option contract, the appellee had repudiated Johnstone's contract 
of 1906 and his right to the land and to its possession thereunder, and 
had set up and was maintaining, by suits against Johnstone and by the 
contract it made with Schmidt, an alleged right to the title and posses- 
sion of the land inconsistent with and adverse to Johnstone's contract 
for and his title and actual possession thereof under that contract. 
Johnstone was not estopped by that contract of 1906, and his claim to 
hold the right to the title and the actual possession under it, from mak- 
ing his adverse claim to that title and possession against the subséquent 
inconsistent claim of Schmidt initiated and maintained by the appellee. 
Against that claim, and against Schmidt and his claim under his con- 
tract, and against the appellee who was maintaining that claim and 
seeking to strike down thereby Johnstone's right, title, and claim to the 
land, and to its actual possession, which he held, Johnstone was there- 
fore an adverse claimant, and the option contract was void. 

With instructions to dismiss appellee's bill, with an equal division of 
the costs, the decree is reversed. 
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FOUNDATION CO. v. HENDERSON. 

(Circuit Court of Appeals, Fifth Circuit. Aprll 3, 1920.) 

No. 3440. 

Master and servant iê=330(I)— Chauffeur's act presumed to be withiti scope of 
employaient. 

l'roof that an automobile which struck and injured plaintifE was owned 
or controUed solely tay défendant, and was driven by a chauffeur employed 
by défendant generally for tbat purpose, held to raise a presumptlon that 
tlie driver was aeting wlthin tbe scope of liis employment, and In the ab- 
sence of évidence to the contrary to warrant an instruction that défendant 
was llable for his négligence. 

In Error to the District Court of the United States for the Eastern 
District of Eouisiana; Rufus E. Foster, Judge. 

Action by Frank A. Henderson against the Foundation Company. 
Judgment for plaintifï, and défendant brings error. Affirmed. 

W. W. Wall and James C. Henriques, both of New Orléans, La., 
for plaintiff in error. 

William H. Bymes, Jr., and L. De Poorter, both of New Orléans, 
La., for défendant in error. 

Before WALKER, Circuit Judge, and CALL and HUTCHESON, 
District Judges. 

HUTCHESON, District Judge. Plaintifï in error, défendant be- 
low, cast in the lower court by the verdict of the jury and the judg- 
ment thereon, brings this writ seeking a reversai. 

The suit is one for damages caused to the plaintiff by being struck 
by an automobile on the streets of the city of New Orléans. De- 
fendant's contention that, irrespective of the question of négligence, 
plaintiff could not recover, because he had f ailed to prove defendant's 
responsibility for such négligence, was denied by the trial court, which 
not only declined to submit ail of defendant's charges on that issue, 
but instructed the jury: 

"There is no doubt, if the automobile was operated In a négligent manner 
by the chauffeur, that the Foundation Company w^ould be liable in thls case." 

Plaintiff in error présents ten assignments in his brief. The sec- 
ond assignment, challenging the action of the court in refusing to 
strike out paragraphs 3 and 4 of the pétition is not before us for re- 
view, since there was no proper exception reserved to the action of 
the court in that matter. 

The third assignment, challenging error in the admission of the 
testimony of Ray, présents no réversible error, because, if erroneous, 
the same matters were proven without objection by other witnesses. 

The fourteenth assignment seeks to challenge the action of the court 
in overruling motion for new trial in regard to excessive verdict. This 
assignment présents nothing for review hère. 

Plaintiff in error, however, mainly relies upon the first and fourth 
assignments of error, presenting the issue of no cause of action, and 

^=55For other cases see same topic & KEY-NUMBBR in ail Key-Numbered Dlgests & Indexes 
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the fifth, sixth, seventh, tenth, and eleventh, complaining of the re- 
fusai of the court to give the requested charges presenting the issue 
of vvhether or not the car was owned by the Foundation Company, 
and was being used by an employé or ofhcer of that company, upon its 
business at the time of the injury. 

The matters complained. of in thèse assignments were properly 
brought to the attention of the trial court, and are properly presented 
hère, and it is évident that if the question of the ownership of the 
machine, or whether or not the chauffeur was acting on the master's 
business and with his authority, was either determined as a matter 
of law for the défendant, or should hâve been submitted as an issue 
of fact to the jury, the judgment must be reversed, while it is equally 
évident that it must be affirmed, if the state of the évidence entitled 
the court to instruct the jury as he did. 

The contentions of défendant, briefly stated, are: (1) That the 
évidence affirmatively establishes that the automobile was not owned, 
and its operatives were not employed, by the Foundation Company, 
but by the government of the republic of France ; and in addition (2) 
that there was no proof .that the automobile was being used in the busi- 
ness of the Foundation Company, or that the driver, Parker, at the 
time of the accident, was acting within the scope of his employment. 

The facts on the issue of ownership, employment, and use of the 
car at the time of the accident are thèse : 

The défendant, under a cost plus contract with the government of 
the republic of France to construct shipyards and to build ships, es- 
tablished a plant and maintained an organization in the city of New 
Orléans. The contract provided that the French governinent would 
pay the entire cost of the ships, and, in addition, would pay the 
contracter a percentage as compensation for his services, and it 
was agreed that the cost of the ships should include ail expenses, 
of whatever nature, incurred by the contracter or the French gov- 
ernment in connection with the contract. Among the expenses were 
salaries of superintendent and ail other employés of the local office, 
ail tools, supplies, etc. The contractor was to make up weekly pay 
rolls and draw on Messrs. J. P. Morgan & Co. for the amount, and 
make up a monthly statement of expenses, for which they were also 
to draw. 

Among the supplies purchased by the Foundation Company for 
the French government was the Cadillac automobile, which figures 
in this accident. Among the employés of the Foundation Company 
were Superintendent Galbreath and the chaufïeur, Allen Parker. As 
to thèse the testimony shows without dispute that Galbreath was 
superintendent, and in full charge of the opérations of the Founda- 
tion Company, and that Allen Parker was the regular chauffeur, whose 
business it was to drive this Cadillac machine. 

The construction of the contract, and the évidence connected with 
its carrying on, establishes in the same undisputed way that the 
Foundation Company was an independent contractor, with full charge 
and control of the work and its direction, and that this automobile, 
along with the other supplies and properties in its charge, was under 
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the complète direction and control of the Foundation Company in con- 
nection witli the carrying on of the business of said company and the 
superintending and directing of the ship construction. 

The in jury occurred while the machine was being used in the fol- 
lowing manner : On Sunday evening, August 11, 1918, Galbreath, the 
superintendent of the Foundation Company, left the premises oî 
that company in this car, its regular chauffeur, Allen Parker, driving, 
and proceeded to the St. Charles Hôtel, in the city of New Orléans. 
The driver, having been instructed to return for him at 10 o'clock, took 
the car to his own house, and thereafter, responding to a téléphone 
message there received, went to the St. Charles Hôtel, and frora there 
to Galatoire's Restaurant, not fmding Mr. Galbreath at either place. 
While driving up Baronne street, at about La Fayette street he struck 
the plaintiff. Being hadly f rightened, he then went to his own house, 
and later returned to Galatoire's, picked up Mr. Galbreath, and took 
him back to the premises of the Foundation Company. 

Under thèse facts, the ownership of the car by the Foundation 
Company is immaterial. The car was under its control and subject to 
its direction, and if it is establishcd hy the proof that the car was 
being operated by its employés on its business, defendant's conten- 
tions must be overruled. 

We agrée with plaintiff in error that it is the duty of a plaintiff in 
a suit of this kind to establish by the évidence that the car was be- 
ing operated by an employé of the défendant company, who at the 
time of the accident was within the scope of his employment and us- 
ing the car on some business of the Foundation Company; but we 
think it clear that, under the rules of law applicable to this case, plain- 
tiff has discharged that burden. There seems to be no question that 
the ordinary rules controlling the responsibility of the master for the 
action of his servant apply in the case of automobile accidents ; that 
is, that the owner or controller of a machine is not responsible for 
injuries caused by that machine, unless the machine was being operat- 
ed by the servant or employé, within the scope of his employment, 
and upon the business or concern of the owner or controller of that 
machine; but in apply ing this rule of substantive law the equally 
imperative rule of evidential presumption, which supplies the proof 
of some of thèse facts, must be borne in mind. 

Under the opération of this rule, as applied to this class of cases, 
if a plaintiff ])roves that the automobile was owned by or in the con- 
trol of the défendant, and that the person who is in charge of the 
machine is the servant of the défendant, whose gênerai duty it is to 
drive the machine, a presumption of fact that the chauffeur was act- 
ing in the line of his duty is raised, which takes the place of affirma- 
tive évidence, and the burden is then upon the défendant to overthrow 
this presumption by showing that the fact is otherwise. 

The rule is not new. In Shearman & Redfield on Négligence (6th 
Ed.) vol. 1, § 158, the rule is stated in this language: 

"Wheu tlFe plaintiff bas suffered injury from the négligent management of 
a vehicle, car or eartlage, It Is sufl5cient prima facie évidence tliat the neg- 
ligeuc» was imputable to the défendant to show that he was the owner of the 
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tlilng, without proying afflrrnatively tliat the person in charge was the dé- 
fendant'» servant. It lies witli the défendant to show that tlie person in charge 
was not his servant, leaving him to show, if he can, that the property was 
not under his eontrol at the tlme, and that the accident was oceasioned by 
the fault of a stranger, an independent contracter, or otlier person for whose 
négligence the owner would not be answerable." 

This rule as stated is apparently sustained in California, and per- 
haps some other states. See McWhirter v. Fuller, 35 Cal. App. 288, 
170 Pac. 417, where the court says: 

"The question of agency or employment of the driver Is a fact peculiarly 
within the knowledge of the owner — oftentimes unl^nown to the injured party ; 
and the burden is upon the owner to overthrow this presumption by évidence, 
of which the law présumes he is in possession. He is called upon to rebut this 
évidence and presumption by showing that the fact Is otherwise." 

While this is the statement of the rule in some jurisdictions, we 
believe the weight of authority is in f avor of the rule which requires 
the plaintifï to prove both that the défendant was the owner and con- 
troller of the thing, and that the person operating it was his servant, 
with authority to, or whose ordinary duties were to, operate the ma- 
chine. 

In Wood V. Indianapolis Abattoir Co., 178 Ky. 188, 198 S. W. 732, 
where the évidence consisted of proof that the manager of the de- 
fendant Company was driving the truck at the time of the accident, and 
there was no other évidence upon the point of liability of the master, 
the Suprême Court said: 

"The authority of the master is implied when it is the duty generally of the 
agent, under the terms of his employment, to drive the automobile, and when ■ 
the authority, either express or Implied, Is proven, the presumption is in- 
dulged that the employé was on his master's business. Thus it bas frequentiy 
been held that where it not only appears that the défendant was the owner 
of the machine, but also that it was in charge of his chauffeur, an employé 
whose duties are to operate an automobile, at the time the injury occurred, 
such évidence raise.s a presumption that the chauffeur was engaged in the 
defendant's business, and acting within the scope of his employment, and the 
burden then shifted to the défendant to prove that the chauffeur was not, at 
the time, acting for him." 

In lyudberg v. Barghoorn, 73 Wash. 476, 131 Pac. 1165, it is said: 

"The fact that the automobile was admitted to belong to the défendant and 
that the driver of the automobile was in the employ of the défendant was suf- 
ttcient to put the défendant upon proof that tlie automobile was uot used In 
his business or for his employment lias been held in a number of ca.scs" — citing 
many cases. 

In Rose v. Balfe, 223 N. Y. 481, 119 N. E. 842, Ann. Cas. 1918D, 
238, the Court of Appeals of New York said: 

"The évidence tending to disclose liability on the part of the défendant was 
llmited to the testimony of Urennlng that at the time of the accident he was 
an employé of the défendant, and driving the car owned by défendant. Such 
fact was prima facie évidence of the responsibility of the défendant, lî'erris 
v. Sterling, 214 N. Y. 249, 108 N. E. 406, Ann. Cas. 11>16D, 1161. The presump- 
tion growing out of a prima facie case, however, continues only so long as there 
is no substantlal évidence to the contrary. When that is offered, the pre- 
sumption dlsappears, and, unless met by further proof, there is nothing to 
justify a flnding based solely thereon." 
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From thèse décisions it appears that, while there îs some conflict 
as to whether the mère proof of ownership will raise the presumption, 
the great weight of authority establishes that, when the machine is 
in charge of the regular chauffeur, the burden is shifted to the de- 
fendant to négative the presumption of legitimacy which that situa- 
tion raises, and in default of évidence plaintiff is entitled to a verdict 
on that issue. Riley v. Roach, 168 Mich. 294, 134 N. W. 14, 37 L. 
R. A. (N. S.) 834; Shamp v. Lambert, 142 Mo. App. 567, 121 S. W. 
770; Moon v. Matthews, 227 Pa. 488, 76 Atl. 219, 29 L. R. A. (N. 
S.) 856, 136 Am. St. Rep. 902. To the same effect, see Berry on 
Automobiles (2d Ed.) 691. 

In this case the undisputed évidence showing that the manager of 
the défendant company, in a car being operated by the chauffeur of 
the défendant company, was taken from the place of business of 
défendant company to town, and later returned to that place, the 
presumption was at once raised that the employés were acting within 
the scope of their authority and on the master's business, and the 
record shows not a scintilla of évidence to rebut this presumption. 
Counsel in his own brief , on page 49, says : 

"Now, the only point that we did not prove was, What was the automobile 
being used for on Sunday nlght? Dld Galbreath hâve It ont for pleasure? Dld 
Galbreath hâve It eut for the purpose of taking some of his friends joy-ridlng? 
Was Galbreath using it for his own personal convenience, or was Galbreath 
engaged in any business at half past 9 o'clock on a Sunday nlght?" 

Thèse questions, instead of being raised in this cavalier way, should 
hâve been answered by défendant. As said in Long v. Nute, 123 
Mo. App. 204, 100 S. W. 511: 

"Where a servant, who is employed for the spécial purpose of operatîng an 
automobile for the master, is found operating it in the usual manner such 
machines are operated, the presumption naturally arlses that he was running 
the machine in the master's service. // he was not so running it, this fact 
is pcculiarly irithii the Icnowledge of the master, and the burden is on Mm 
ta overthroiv this presumption hy évidence ichich the law présumes he is in 
possession of." (Italics ours.) 

Now, the défendant in this case not having offered any évidence 
at ail to rebut the presumption, it was the duty of the court below 
to instruct the jury as he did, because the presumption that the em- 
ployés were on their master's business supplies proof of the fact, and 
there was no évidence on this point for the jury's considération. 

Of course, défendant would hâve found himself in very différent 
case, had he undertaken to explain the use by évidence inconsistent 
with this presumption. In that case the presumption, which only exists 
in the absence of évidence, would hâve passed out, and the case would 
hâve gone to the jury on the évidence alone; but with the record in 
its présent state there was nothing for the court to do but to submit to 
the jury as he did, the question of the négligence vel non of the 
chauffeur, and we find no error in any of the matters raised by thèse 
assignments. 

Finding no error in the record, the judgment is afïàrmed. 
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EDWARDS V. COBB. 

(Circuit Court of Appeals, Fifth Circuit. March 30, 1920.) 
No. 3414 

1. Brokers <®=584(l)— IHust prove strict compllance with authority given. 

To eiititle a Iirol;er to coiniuissiou for a sale of property, it is in- 
cumbent on him to prove tliat tlio sale negotiated coufornis strictly to tùe 
authority given b.y his principal. 

2. Brokers <®=>49(3)— Authority to sel! land does not include rents accrued. 

Written authority to a bi'oker to make a contract for sale of fann 
lands at a price and on ternis stafed hcld not to authorize a eoun-acl 
for sale at the priée named, ^\-hieh iucluded tlie rents for the current yeai 
already accrued to tlie vendor. 

In Error to the District Court of the United States for the Southern 
District of Mississippi ; Edwin R. Holmes, Judge. 

Action at law by R. L. Edwards against J. E. Cohb. Judgment for 
défendant, and plaintifï brings error. Affirmed. 

J. M. Cashin, of Belzoni, Miss., for plaintiff in error. 
C. C. Moody, of Denver, Colo., and J. L,. Williams, of Indianola, 
Miss., for défendant in error, 

Before WALKER, Circuit Judge, and CALE and HUTCHESON, 
District Judges. 

HUTCHESON, District Judge. This is a writ of error f rom an in- 
structed verdict for the défendant. Stating the facts in the strongest 
light for plaintifif in error, they are : 

Défendant in error, J. E. Cohb, as owner of a tract of land in town- 
sliip 17, range 4 west, Sunflower county. Miss., addressed to plaintiff in 
error, Edwards, the foUowing instrument, bearing no date of exécu- 
tion: 

"Whiteliaveu. 
"To R. li. Edwards, Belzoni, Miss.: 

"For and in considération ot one dollar ($1.00), the reeeipt of wlùcli Is 
acknowledged, I hereby appoint you exclusive agent to make .sale of the real 
property herein described as lands owned by me in Sunflower Co., Miss., being 
in Secs. 23, 24, and 26, containlng S15 acres, uiore or less, for tlie price of 
.$100.00, on the followiug terms : .$5,000.00 cash, and ,$20,000.00 on Nov. lo, 

1918, and the balance secured by mort gage tbereon for ■ years at 6 per 

cent. ; and you are heretjy authorized to accept a deposit to be applied on the 
purchase price, aud to exécute a tnnding contract for sale on my behalf. 

"In case the al)ove-descril)ed iiroporty is sold or disposed of witliin tlie speci- 
fled time, I agrée to make the purclmser a good and suflicient warranty deed 
to the same, and to furnish a complote abstract of title. If rcquired ; and it îs 
further agreed tiiat you shaU liuve and may retain froin the proceeds arising 
fiora such sale 5 per ci^nt. conunission on tlie above price and of the considéra- 
tion for whlch said property i.s sold over and al)ove price above «pecifled, or 
any othcr person, then in that case I promise to jiay you 2% per cent, on the 
whole aniount for wliicli said property may be sold. 

"This contract is binding until Sept. 15, 1918, and tliereafter until terininuted 
by givmg you as agent days' notice in vvriting. 

"Tliis option is to take effoct July 10, lOlS. 

"[Signedl J. E. Cobb. 
"LSigned] . 

'Witnpss : . 
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The plaintiff, Edwards, accepted this proposition, and undertook to 
find a purchaser. Plaintiff testified that it was agreed between Cobb 
and himself that the deferred purchase price remaining due after 
November 15, 1918, was to be jjaid in five annual installments. On 
September 13, 1918, plaintiff, Edwards, purporting to act for Cobb, 
entered into the following contract with King: 

"Tliis is a coutraet iiiadi' and e!it(>rc(i inio on tliis the l.'ith day o£ Septem- 
ber, lyi.S, by aud t)et\veeii J. E. Cobb, a résident of Whlteliaven, Tennessee, 
and K. K. Khi};, a i-esident of 1-e Floi'e t-ounty, Mississip])!, and is as follows : 

"l'arty of tue lirsr part, l)y lus at;ent, K. L. Edwards, aetiiij; througli the 
aulhority conlained in a written conti'act executed by the said J. K. Cobb, 
and dire'eted to the said li. I.. Edwards, da'icd to take effect on Jnly IG, lOlS, 
hereby a,!,'rees to sell to E. K. Kius the followin;; described lauds in Smiflower 
counly, Mississippi, to wlt : Ail of tlie land owned by the said J. E. Cobb 
locatod in sections :^3, 24 and 2C>, township 17, range 3, said county and state, 
i-ontainin.ir .Sir> acres, more or less ; and aiso ail the interest the said party of 
the first part may bave in the crops grown on said lands during the year 1918, 
■\vliether Ihe sanie be in tlie l'orni of inoney rent, or parts of the crop. l'arty 
of the flrst part agrées to sell the al)ove-described property to party of the 
second part for the sinn ot $sl.nO(»,(10, iln saine to be paid as follows: .'j;5,000.O0' 
casli on delivery of deed by party of the first part to party of the second part, 
which shall be made as soon after this date as may lie tiracticabb' ; if^O.OOO.OO 
is to be paid on the lôth day of November, 1018: $17.000.00, owiug by party 
of the flrst part and sectired by deed of trust on the above-described lands, Is 
to be assumed and paid by party of the second part, according to the ternis of 
said deed of trust ; !f7,!H!0.00 is to be ])aid on the Ist day of .Tanuary of eaeh 
of the years 1920. 1921. 1922, 192:!, and 192-i. Tlio last-nn-ntioned deferreiî 
payments are to bear interest from this date at the rate of (i p;>r cent, per 
annum, interest on ail of said payments to l)e paid annually on the Ist day 
of January of the years above nientioned. Party of the first ])art agrées to 
pay the interest accrued to this date ou the aforesaid suni of $27,000.00; and, 
said suin of $17.000.00 liearing interest at the rate of 8 por cent, per annum, 
party of the first part hereby agrées to make good to party of the second part 
the différence of 2 per cent, on said sum, said diil'erence to be either iiaid in 
cash, or the proper réduction to be ntade in the amotmt of each of the fore- 
going notes; it being the intent and purpose of this contract that ail of the 
purchase price of the above-described property not paid in cash, as heretofore 
mentioned, shall bear interest from this date at the rate of 6 per cent, per 
annum. The deferred payments herein mentioned shall be secured by a deed 
of trust executed by party of the second part conveying the above-described 
lands, and shall be evidenced by the promissory notes of party of the second 
part Ijearing even date herewith. Tlie party of the flrst part shall bave a lien 
on ail of the crops grown on said lands during the year 1918 to secure the 
pnymcnt of the aforesaid sum of $20,000. 

"Party of the second part agrées to purcliase the above-described property 
at the price, and on the terms and conditions, hereinbefore mentioned, and 
as an évidence of his good faith and of his purjiose and intention to carry ont 
the terms of this contract bas this day paid to K. Ta Edwards, agent of the 
party of the flrst part as aforesaid, Ihe siun of $1,000.00, whicb sum party of 
the second part agrées may lie retaiiied tiy party of the first part as licjuidated 
damages in the event party of the second part fails or refuses to carry ont 
his part of this contract. l'arty of the first part agrées to deliver possession 
of the above-described property to party of the second part as soon as the 
deed and deed of trust herein mentioned sliall be executed by the respective 
parties, and the aforesaid sum of $5,000.00 shall bave beon paid. Party of 
the flrst part agrées to furnish party of the second part, or his attorney, an 
abstract of title to .said lands, showing a good and morchantaWe title thereto. 
l'arty of the first part agrées to furnish party of the second part a true, full 
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Hiicl complète statement of ail reiits recel ved by hirn to date of delivery of 
possession, as aforesaid, from the above-described lands for the year 1918. 
"WituesB onr signatures in duplioate at Belzoui, Humpiireys couiity, 
Mississippi, on this the 13tli day of September, 1918. 

"J. B. Cobb, 
"By R. L. Edwards, Agent. 
"E. R. King." 

At the same time there was a paper prepared by King, to be pré- 
sentée! by Edwards to Cobb for exécution, vvhich was as follows : 

"Whereas, J. E. Cobb, acting by and throiigh bis agent, R. L. Kdwards, bas 
thls day entered into a contract to sell to K. R. King, ail of the land owned 
by said J. E. Cobb in sections 23, 24, and 20 of township 17, range 3 west in 
Sunflower county, Mississippi, contuiuing 815 acres, Including tlie rent tliereof 
for the current year, and ulso ail of bis right, title, and interest as landlorcl 
in the crops growu upon sald land duriug the year 1918, part of said land 
being rented for money rent, and part of tlie sanie for a share of the crops, 
sald sale to be made upon terms set forth in sald contract, a copy of which is 
attached hereto ; and 

"Whereas, some little time wlU necessarily elapse in the examination of the 
title to said lands, and other matters prelimiuary to consummatlug said 
contract, and it is desired that tbe said E. R. King shall hâve some control and 
supervision of said crops between this date and the time of the eonsummation 
of sald contract, so as to protect liis interest therein, if said contract shall be 
consummated: 

"Now, therefore, the sald J. E. Cobb does hereby agrée that the said E. K. 
King may go upon said lands, either iu person or by his agent, and act with the 
agent of said Cobb, now upon said lands, in gathering, preserviug, and market- 
ing said crops, and the collection of rents from tenants on said lands so as to 
prevent any loss or waste, said crops or the proceeds thereof to be kept intact 
until the eonsummation of the aforesaid contract, and then to be turned over 
to and become the property of the sald E. R. King. 

"Witness my signature the 16th day of September, 1918." 

This paper was immediately presented to Cobb, who refused to 
sign it or agrée to its terms. Thereafter considérable discussion en- 
sued between plaintiff and défendant, and their attorneys, as to 
whether or not Cobh would affirm and exécute the contract with King, 
the upshot of which was that Cobb refused to recognize the contract 
which Edwards had made with King. King instituted suit for spé- 
cifie performance of the contract, and plaintiff brought this suit for 
his commission. 

Apart from the written instruments above referred to, the only 
material évidence was that of the purchaser, King, who testified that 
he was ready, willing, and anxious to buy the property according to the 
terms of the contract which he had made with Mr. Edwards, and 
that he understood the contract to be that he had acquired, not only 
the land, but the rents for the entire year of 1918, those that were 
collected before he was to get possession, as well as afterwards, and 
that the unsigned instrument above referred to, which he prepared for 
Edwards to présent to Cobb for exécution, was to enabJe him to get 
the rents of the place for the entire year ; the crop at the time of his 
signing the contract with Edwards being already moving. He further 
testified that, although the contract provided for a lump sum of 
$81,500 for 815 acres, he (King) was willing to buy the land for $100 
an acre for any part that Cobb had title to. 

At the conclusion of the évidence the défendant moved for a ver- 
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dict, and the court granted the motion. The only errors assigned 
hère go to the admission into évidence of testimony claimed by the 
défendant to be objectionable, and to the action of the court in per- 
emptorily instructing a verdict for the défendant. If, therefore, up- 
on the construction of the évidence most favorable to plaintiff, he 
v/as not entitled to recover, the judgment must be affirmed. 

[1] This being a suit by an agent to recover commissions, it was 
incumbent upon him to prove that he had comphed strictly, in ipsis- 
simis verbis, with bis contract with bis principal, and that he had 
found a purchaser ab1e, ready, and willing to buy at the price and on 
terms which were strictly within the limits of his authority. 

"It is a sottlod principle of law tliat tlic broker can lay no claini to liiw 
commission uutil he produces a person who is ready, ablo, and willing to ac- 
eept tUe exact terms of his principal. Thls Is true, no matter how slight tlie 
variance may be Ijetween the contract tcnilered by the broker and that au- 
thorized by his employer." 4 Ruling Case Law, § 52. 

To the same eiïect see Jepsen v. Marone, 22 S. D. 593, 119 N. W. 
988, 21 L. R. A. fN. S.) 935 ; Everman v. Herndon, 71 Miss. 823, 15 
South. 135 ; Sullivan v. Turner, 120 Miss. 481, 82 South. 325 ; Stout- 
enberg v. Evans, 142 lowa, 239, 120 N. W. 59, 19 Ann. Cas. 1048. 

Thèse cases establish that exact compliance with the terms of sale, 
as to the manner and time of payment, is an essential to the right of 
recovery, and it does not lie in the mouth of the agent to debate with 
the principal whether the trade made for him is as good as, or better, 
than the one he proposed; the maxim that, as a man binds himself, 
so shall he be bound, being given strictest application. 

[2] Applying thèse principles to the written documents and undis- 
puted facts of this case, it is plain that the court did not err in in- 
structing a verdict, for that in at least two particulars the agent bas 
deviated f rom and exceeded his authority. His principal's contract au- 
thorized him to sell the land ; he undertook to sell, not only the land, 
but ail the rents incident to the ownership of that land for the year 
1918. 

"It Is settled law that rents are incident to tlie reversion [Bloodworth v. 
Stevens, 51 Miss. 475], and withont an express réservation an assignment or 
transfer of the riiversion carries \^'ith it the right to the i-ents subsequeutly 
accruing. 24 Cyc. 1172. 

"P)Ut it is eqnally well settled that tlie transfer of the reversion does not 
carry to the assignée the right to rents alroady accrued." 24 Cyc. 1173 ; 51 
Miss. 475; 16 Cyc. 662. 

In 39 Cyc. 1628, it is stated: 

"Rent is incident to the reversion, and in case of the conveyance from the 
vendor to the purchaser, while rents already accnied l'emain the property of 
the vendor, those subsequently accruing pass by the conveyance to the pur- 
chaser." 

And again it is stated in 39 Cyc. 1629: 

"In the al)sence of an agreemont the vendor Is entitled to ail rents and 
profits which liave accrued prior to the date of the contract." 

In this case the agent, having the authority merely to sell the land, 
undertook to sell "also ail the interest the said party of the first part 
may hâve in the crops grown on said land during the year 1918, wheth- 
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er the same be in the form of money rent or parts of the crop," and 
enforced this agreement by the further stipulation : 

"Party of the flrst part agrées to furnish party of the second part a full and 
complète statement of ail rents received by hitii to date of delivery of posses- 
sion, from the above-described lands for the ycar 1918." 

The purchaser testified that he had purchased, and would insist upon 
having, ail the rents for 1918, whether accruing before the contract 
or not, and the évidence showed that the crop was at the time of the 
contract already moving. 

Clearly the agent had no right to bind bis principal to sell rents 
already accrued to him, nor will the agent he heard to say that there 
was no proof that any had accrued, because it would not He in his 
mouth to attempt to bind the principal beyond his authority, and es- 
cape the conséquences of his action by the plea of damnum absquc ; be- 
sides, if he could make this contention, it was his duty to affirmatively 
show that his principal had not been damaged, by positive proof that 
no raits had at that time accrued, whereas the record is not only 
without évidence to that efïect, but its reasonable intendments es- 
tablished the contrary. 

Nor is this the only respect in which the agent exceeded his au- 
thority. Conceding, as he himself testified, that he was authorized to 
take the def erred payments in five annual installments, he wholly fail- 
ed to do this; the contract with the purchaser reading: "$17,000 
already on the place to be assumed [the time which it was to run not 
being stated], and the balance in five equal installments" — the $17,000 
to bear interest at 8 per cent., the owner to assume the burden of 
paying the purchaser 2 per cent, each year, the différence between 6 
and 8 per cent., which the assumed notes drew. 

The agent, thus standing before the court, upon the undisputed tes- 
timony, in the case of one who seeks to recover for a disservice, in- 
stead of for a service, of one who had transgressed, instead of com- 
plied with, his authority, shows himself disentitled to recover, and the 
court properly instructed a verdict against him. 

Finding no error in the action of the court, the judgment will be 
affirmed. 



CLARKE V. BOYSEN et al. 

(Circuit Court of Appeals, Eiglith Circuit. April 1, 1020.) 
No. 5350. 

1. Lis pendens (@=>24(l )— Conveyance pending suit to establish trust subject to 

resuit. 

From the flllng of the lis pendens in a suit to establish a trust In land 
In compliance with the Wyoniin}; statutes, the land was sub.jected to the 
resuit of the suit, and ail eonveyances thereafter made were dominated 
by such resuit. 

2. Lis pendens i®=324(l)— Trusts ©=3236— Purchase pending action to enforce 

trust did not affect légal title; trustee's suocessor not entitled to reimburse- 
ment for outlays until obstacles to possession were removed. 

In a suit to establish a trust in land, in which it was held that a 
corporation organized by the trustée was entitled to reinibursement for 

i^zsFot other cases see same topic & KBY-KUMBBR in ail Key-Numbered Dlgests & Indexe» 
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expcnulituros for prospecting, its transfer of a valuable portion of tlie 
land penOiiifi tlie suit to parties clalming adversoly to tlie cestuis que 
trust did iiot affect the lef;iil tirle, a lis pendens liaving been filed, but 
seriously affeeted tbo possession and use of the land, and it was not 
entitied to paynient of the sunis found due until tlie situation was so 
altered that ]>laintiffs eould obtain the land, even though it tendered a 
deed, and it was orror to require such payment, and to dismiss as to par- 
ties not niakint; payment, and to pay over moneys paid to the company 
over the protest of tlie parties inaking the payment. 
3. Appeal and error ®=:>l20t (6)— After accounting and afiirmance, supplemental 
bill, seeking further accounting, properly rejected. 

In a suit to estaljlish a trust in land, in wliich a corporation created 
by tlie trustée was held entitied to reiinliursement for expendltures for 
prosiiecting, where an ac'coiintiii}; was had, and tlie decree thereon af- 
firmed, leave to file a suppleiiieutary jietition thereafter presented, seek- 
ing an accounting by the trustée for damages for deprivation of tlie use 
and occupation of the premises iiending suit, was properly denied, as 
such daims sliould hâve lieen pressea on the accounting. 

Appeal from the District Court of the United States for the District 
of Wyoming; John A. Riner, Judge. 

Suit by John T. Clarke, individually, etc., and others, against Asmus 
Boysen and others. From several orders subséquent to judgment, 
plaintifï Clarke appeals. Affirmed in part, and reversed in part. 

Malcolm Lindsey, of Denver, Colo. (Elijah N. Zoline, of New York 
City, and Langdon H. Larwill, of Denver, Colo., on the brief), for ap- 
pellant. 

John W. Lacey, of Cheyenne, Wyo. (Herbert V. Lacey, of 
Cheyenne, Wyo., on the brief), for appellees. 

Before CARLAND and STONE, Circuit Judges, and ELLIOTT, 
District Judge. 

STONE, Circuit Judge. This is the third appearance of this case 
in this court. The first appeal is reported in 175 B'ed. 702, 99 C. C. A. 
278, under the title of Broatch v. Bovsen et al., and the second under 
the same title in 236 Fed. 516, 149 C.'C. A. 568. 

The original action originated in ec^uity by a bill filed by William J. 
Broatch, Flarry F. Clarke, Robert C. Wertz, Thomas Coughlan, 
Charles J. Woodhurst, John T. Clarke, and Mary F. House, execu- 
trix and sole heir under the last will and testament of Jacob E. House. 
deceased, et al. against Asmus Boysen et al, in the District Court of 
the United States for the District of Wyoming, to establish a trust in 
680 acres of land in the state of Wyoming, which it was claimed was 
held in trust by one Asmus Boysen for the benefit of 16 shares or in- 
terests held by 12 known and 4 undisclosed principals. During the 
pendency of the suit, Boysen organized a company and transferred 
the land to Asmus Boysen Mining Company, a corporation, The Unit- 
ed States District Court held that there was no trust established, and 
dismissed the bill for want of equity, but, on appeal, this court ( 175 
Fed. 702, 99 C. C. A. 278) held that Boysen held the land as trustée 
for the complainants, but that, as the Asmus Boysen Mining Company 
had spent considérable money in prospecting on the land, it ought to be 

®=5For otber cases see same topic & KBY-NUMBER in ail Key-Nuuabered Digests & Inaeies 
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reimbursed for same. Thereupon an accounting was had, and from 
the decree awarding Asmus Boysen Mining Company certain sums of 
money a new appeal was taken, and the decree was affirmed. 236 Fed. 
518, 149 C. C. A. 568. 

It was represented to this court on Ihe second appeal that the Asmus 
Boysen Mining Company had divested itself of the title to 88 acres 
of the land, and as to that contention this court said : 

"Complaint is made that the decree on the accounting requires each of 
Ihe appellants to make the payaient required of him withln 60 days after 
the entry of the decree, and that it provides that in case any of them fails 
to do se the suit shall be dlsmissed as to him, because the title to 88 acres 
of the patented land is no longer in the Boysen Mining Company, and it 
cannot eonvey one-sixteenth interest therein to any of the appellants. But 
the decree requires the Boysen Mining Company to eonvey one-sixteenth in- 
terest of the patented land to each of the appellants upon his making the 
payment required of him. That conveyance is eonditioned on the payment 
required, and in the nature of the case the payment is eonditioned upon the 
conveyance, and ample power is vested in the court below to prevent injus- 
tice under this decree. If the mining company has not now the title and 
power necessary to eonvey one-sixteenth interest in the entire patented tract, 
it may yet acquire that title and power before any of the appellants is ready 
to pay the amount required of him, and the mining company may make the 
conveyance. If it cannot and does not do so, the court below has ample ju- 
risdiction and power, and may then exercise it by supplemental decree, or 
by modification of the decree for the accounting, so as to require the mining 
company to eonvey the one-sixteenth interest as far as it can do so, and 
to make compensation for its failure to convej' one-sixteenth interest in the 
entire tract as is often provided in cases of spécifie performance of eontracts. 
Frv on Spécifie Performance of Contracts (3d Ed.) §§ 1222, 1223, 1224; Pom- 
eroy on Contracts (2d Ed.) § 438." 

On remand, the District Court on June 4, 1918, made an order re- 
quiring the complainants within 10 days to pay into court the respec- 
tive amounts found due to the Asmus Boysen Mining Company and 
that, in the event same was not complied with, the action be dismissed. 
On that day, and prior to the entry of the said order, there was pre- 
sented to the said United States District Court, by the appellant, John 
T. Clarke, individually and in his own right and as the équitable owner 
of certain rights of the complainants William J. Broatch and Robert 
C. Wertz, and as the assignée of the interests of the complainants C^ 
J. Woodhurst and Mary F. House, a verified supplemental bill, where- 
in are set forth the various transfers and assignments made to said 
Clarke of the respective interests of the other parties, and it was fur- 
ther alleged that the said Asmus Boysen Mining Company, which was. 
decreed to make the conveyance of the land in question hère to each 
of the said parties, had during the pendency of the litigation divested 
itself of same and sold to the Big Horn Power Company (one of the 
appellees herein) 88 acres of said land; that the land so conveyed was 
practically the only thing of value in the whole tract ; that the said Big 
Horn Power Company and its grantees are in possession of same and 
claim title to it adversely to the said John T. Clarke and the other 
persons to whom this court has decreed the title ; that by reason there- 
of a tender of money into court would be unavailing. The parties so 
claiming adversely were ail made parties défendant to the supplemental 
bill. The District Court granted leave to file said supplemental bill. 
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The Chicago, Burlington & Quincy Railroad Company, one of the 
grantees of said Big Horn Power Company, filed an answer to the 
supplemental bill, claiming title adversely to the appellant Clarke and 
his assignées, and that the land held by it was without the survey Unes 
of that hère in controversy. On the 18th day of June, 1918, the court 
dismissed the entire suit as to the complainants John T. Clarke and 
Robert C. Wertz, for failure to comply with the order of the court to 
deposit the money into court and make the tender good. 

On that day, and prior to the entry of the order of dismissal, the ap- 
pellant, John T. Clarke, in behalf of himself and as assignée of the in- 
terests of Mary F. House and others, asked leave to file a second sup- 
plemental bill, setting up as counterclaim damages for withholding the 
property, and seeking thereby to reduce the amount found due to said 
Asmus Boysen Mining Company, but the court refused leave to file 
the same. 

The appellant, John T. Clarke, as assignée of Woodhurst and 
Wertz, paid into court one-half of the amount the decree ordered 
as against Wertz, and the f ull amount decreed to be paid by Woodhurst 
for the interest of the latter, and prayed the court to retain the money 
in the registry of the court until the matters set forth in the first sup- 
plemental bill are adjudicated. This the District Court declined to do, 
and against the protest of the said Clarke directed said money to be 
paid over to the attorney for said Asmus Boysen Mining Company. 

The appeal is from four orders of the court which are claimed to 
be erroneous. They are: The orders of June 4, 1918, requiring the 
money to be paid into court; the decree of June 18, 1918, dismissing 
the action as to John T. Clarke and Robert C. Wertz; the order of 
June 18, 1918, directing the clerk to pay out to John W. L,acey, attor- 
ney for the Asmus Boysen Mining Company, the money deposited in 
court; and the order of June 18, 1918, denying leave to file the second 
supplemental pétition. 

Appellant contènds that the order requiring payment into court was 
error, because the mining company did not tender to appellant or into 
court any deed to the property, and had rendered itself unable to do so 
by conveying theretofore to others practically ail of the valuable part 
of the land ; that a master's deed could not give appellant any actual 
practical benefit, but only the basis upon which to bring further law 
suits against such purchasers or their grantees. To this appellees op- 
pose the suggestion that, as ail such conveyances were made pendente 
lite, they were made subject to the resuit in this suit, and that such 
purchasers or grantees were as much bound by the decrees entered 
herein as though they had been parties, and that, as the master's deed 
would convey fuU légal title, the payment into court was a proper re- 
quirement under the mandate of this court on the last previous appeal. 
236 Fed. 520, 149 C. C. A. 568. 

[1,2] From the filing of the lis pendens in compliance with the 
Wyoming statutes the land was subjected to the resuit of this suit, and 
ail conveyances made after such filing were dominated by such resuit. 
The défendant mining company, after such filing, transferred the valu- 
able portion of the land. Such transfers did not afïect the légal title 
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involved in the suit, but did seriously affect the possession and use of 
the land which are the valuable fruits of titie. When the deed was due 
from it, under the decree, it did not tender such, and, if it had donc 
so, it had theretofore dehberately disabled itself from delivering there- 
with that possession which was an essential to enjoyment of the land 
deeded, and had so complicated and embarrassed the situation as to 
necessarily involve appellant in further litigation before he could make 
his title of any practical value. Such conduct deprived the company 
of ail right to any compensation until this situation was so altered 
that appellant could obtain the real benefits of title. As the supple- 
mental bill on file apprised the court of this situation, the order com- 
pelling payment into court by appellant was error. It of course fol- 
lows that the decree of dismissal, as to Clarke and Wertz, which was 
based upon the above failure to make payments into court, was errone- 
ous. Another natural resuit is that the orders directing payment to the 
attorney for the company of the moiiey paid in under protest, which 
protest was repeated as to the payment out, was error. 

[3] The remaining contention is as to the order denying leave to 
file the second supplementary pétition. That pétition sought an ac- 
counting with the trustée for damages arising from deprivation of ail 
bénéficiai use and occupation of the premises since this suit was filed. 
The accounting covered ail sums received by the trustée in connection 
with the land. If appellant is entitled to any other allowance, such 
claim should hâve been pressed in the accounting. After that account- 
ing had been fully closed, appealed to this court, and finally settled, 
the trial court properly denied leave to file the second supplementary 
pétition, which would, in effect, hâve reopened the accounting. 

The decree is afiirmed, in so far as the order denying leave to file 
the second supplemental pétition, and as to the dismissal of the com- 
plaint and the orders to pay into court, and to pay the amount so de- 
posited in court to the attorney of the Asmus Boysen Mining Com- 
pany, it is reversed and remanded, with directions to reinstate the com- 
plaint; to ascertain what, if any, portion of the land decreed to appel- 
lant or his assignors cannot be conveyed by said company free of liti- 
gation as to such title and possession, and the value thereof ; to then 
strike a balance between such value and the amounts decreed to be 
paid in by appellant and his assignors under the accounting; if such 
balance be against appellees, then a decree therefor, and also for deeds 
for such lands as may be conveyed free of such litigation by the Asmus 
Boysen Mining Company or, if necessary, by a master; if such bal- 
ance should favor appellees, a decree that upon payment of such bal- 
ance by appellant within 60 days, accompanied by sufficient proof of 
the assignments claimed by appellant, deeds as above. The costs of 
this appeal to be assessed against the appellees. 
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HINES, Director General of Raiiroads, v. ANGLE. 

(Circuit Court of AppeuLs, Fifth Circuit. March 30, 1920.) 
No. ;î!S7. 

1. Raiiroads (S=:;>400(l, 8, 15)— Négligence in striking person on track question 

for jury. 

An iiclion for flie death of a iierson, sfruck ))y a train while walking on 
(lefeiidant's railroad tracli, hchl i)r(i])i'i'l,v submitted to tlie jury on ail 
couuts charging négligent opération of tlie train, négligence after deceased 
was siu'n, and wantonness, wliere llie évidence on ail such issues was 
conllicving. 

2. Raiiroads ©3:3377 — Engineer may not assume person wlll leave track when 

clrcumstances négative knowledge of danger. 

The riile tliat a railroad engineer may assume that a grown person 
wallting on" Oie traclv aliead will get off, and is under no d\ity to slow or 
sto]) nntil It is apparent that he will not, does not ai)ply, wliere the 
clrcumstances négative knowledge by such person of his danger, as where 
he is walking froni the train, and the noise of a train passiug on another 
track interfères wlth his hearing the one approachiiig from behind. 

In Error to the District Court of the United States for the Northern 
District of Alabama ; Wilham I. Grubb, Judge. 

Action by A. C. Angle, administrator of estate of A. D. Darby, de- 
ceased, against Walker D. Hines, as Director General of Raiiroads, 
operating the Louisville & Nashville Railroad. Judgment for plaintiff, 
and défendant brings error. Affirmed. 

See, also, 264 Fed. 501, C. C. A. . 

John S. Stone and T. A. McFarland, both of Birmingham, Ala., 
for plaintiff in error. 

Frank S. White, Frank S. White, Jr., and G. R. Harsh, ail of 
Birmingham, Ala., for défendant in error. 

Before WALKER, Circuit Judge, and CALL and HUTCHESON, 
District Judges. 

CALL, District Judge. On February 21, 1918, A. D. Darby, ac- 
companied by his grandson, Lamar Angle, while walking upon the 
track of the Louisville & Nashville Railroad, at a point between sta- 
tions, was struck and killed by an engine operated by the plaintiff in 
error, attached to a passenger train approaching them from the 
rear. The grandson was killed at the same time. 

The défendant in error brought suit in the circuit court of Jefferson 
county, Ala., against the railroad company, to recover damages, claim- 
ing that such killing was negligently done. The case was removed 
to the United States District Court for the Southern Division of the 
Northern District of Alabama. Upon proper proceedings the plaintiff 
in error was by order of court substituted as défendant, and the case 
dismissed as to the railroad company. 

The déclaration contains three counts. The first charges négli- 
gence in the opération of the train ; the second charges that, after 
the discovery of the péril of tlie deceased, the servants of the de- 

<g::=3li"or other cases see same tcpic & KEY-NUMBER iB ail Key-Numbered Digests & Indexes 
204 F.— 32 
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fendant negîigently killed him ; the third, that the death was wantonly 
and wrongfully caused. To this déclaration the plaintiff in error 
pleaded in short by consent, and the case was submitted to a jury, 
which, after hearing the évidence and the charge of the court, re- 
turned a verdict for the plaintiff and assessed the damages at $5,000, 
on which a judgment was entered against the plaintiff in error. It 
is this judgment which is sought to be reversed in the présent proceed- 
ing. 

The facts appearing from the record, which are not disputed, are 
that the deceased, accompanied by his grandson, a boy 9 years of âge, 
and members of the family of A. C. Angle and living with him, left 
the house and walked up the track in a northerly direction towards 
a crossing, on their way to a neighbor's house. A. C. Angle, the son- 
in-law of Darby and the father of the boy, was employed by the plain- 
tiff in error as track foreman, with a number of laborers under his 
supervision. He and the laborers were living in houses built by the 
railroad company upon the right of way. It was customary for the 
members of Angle's family and the laborers to walk upon the tracks 
when going from the houses to the crossing to the north. There 
was no station house built, but the accommodation trains stopped at 
this crossing to take on or discharge passengers. Just north of the 
house occupied by Angle there were three tracks ; the siding being 
between the two main tracks. The tracks ran through a hilly coun- 
try, requiring cuts and fills in building the roadbed. There was a 
high embankment between the house and the crossing, and no prac- 
tlcable path other than the railroad tracks. The train to which the 
engine striking the deceased was attached was going north at a speed 
of 40 or 45 miles an hour on the right-hand track going north, and on 
the left-hand track was a heavy freight train going south. The tes- 
timony of the plaintiff in the trial court was to the effect that no sig- 
nal or warning was given by the engineer in charge of the passenger 
train. This is denied by the testimony of the défendant below, and 
both engineer and fireman testified that as soon as the persons were 
discovered upon the track warning signais were given, and that every 
effort was made to stop before striking the deceased. There was 
also some conflict in the testimony as to the distance within which a 
train running at the speed of this train could be stopped. Other facts 
are stated in the opinion. 

[1] At the conclusion of the testimony the plaintiff in error re- 
quested the court to charge the jury that, if they believed the évi- 
dence, they must find a verdict for the défendant. This was refus- 
ed, and exception noted, and is hère assigned as error. Giving to the 
testimony and the inferences proper to be drawn therefrom due con- 
sidération, the court properly refused said instruction. It is true 
the engineer and fireman testified that a warning signal was given, and 
the engineer testified that he used every means to stop the train 
after discovering the péril before striking the deceased ; yet it was for 
the jury to say, under ail the testimony introduced on behalf of the 
plaintiff and défendant, under ail the circumstances in évidence before 
them, whether such was the fact. The rule governing when the 
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case should be taken from the jury is laid down in Texas & Pacific 
Railway Co. v. Cox, 145 U. S. 606, 12 Sup. Ct. 905, 36 L. Ed. 829. 

What we hâve said above applies equally to the second assignment. 
This assignment challenges the correctness of the court's refusai 
to give a charge that the jury could not find in favor of the plaintifl: 
on the second count. The issue made on this count was whether the 
engineer had given the warning signais and used every effort to 
stop the train after discovering the péril. 

The third error assigned is the court's refusai to charge the jury 
that they could not find for the plaintiff on the third count; the 
eighth that the court refused to charge that the jury could not find the 
fireman guilty of wanton conduct ; and the ninth, that the court re- 
fused to charge that the jury could not find the engineer guilty of 
wanton conduct. 

The trial judge suhmitted this case to the jury upon the view that 
deceased was a trespasser upon the right of way of the railroad, and 
that the servants of the défendant owed no duty to the deceased, except 
not to injure him through négligence after the discovery of the 
péril, or through willful or wanton act. The issue to be tried was 
clearly and comprehensively stated. The iury were instructed to find 
from the évidence whether the burden resting on the plaintifï to satisfy 
them that the death had been caused by the servants of the défendant 
through failure to use the means at command to avoid the injury, after 
the discovery of the péril, either by stopping the train, if it was pos- 
sible, or by giving warning signais in order that deceased might save 
himself. 

The fireman testified he was keeping a lookout ahead since passing 
the section gang, some mile and a quarter from the place where the 
accident occurred ; had not mended bis fires since such passing, and 
did not discover the deceased until within about 400 feet of him ; that 
he immediately warned the engineer; that he could see the deceased 
upon the track as soon as any one upon the engine could ; that upon 
receiving such warning the engineer first looked out the cab window 
and then applied his brakes and gave warning signais. The engineer 
also testified he was keeping a lookout ahead; that the deceased 
was within 200 feet of the engine when he was discovered by him ; 
that he did not first look out his cab window when warned by the 
fireman, but first applied his emergency brakes and gave warning sig- 
nais with the whistle ; that it would hâve been wrong to bave first 
looked out the window, as he might hâve struck the person on the 
track before he had time to apply his brakes and give signais. It is 
in évidence that the fireman could bave seen the deceased upon the 
track 1,100 or 1,200 feet ahead, and the engineer some distance less. 
It is also in évidence that a freight train making much noise was 
passing on the west main track going south. The charges asked and 
refused would hâve withdrawn from the considération of the jury 
the issue of wantonness by the défendant and each of his servants. 
Wanton conduct could hâve been charged against the défendant only 
through the acts of commission or omission of one or both of his. 
servants. 
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Wantonness is the moral and légal équivalent of intentional wrong, 
and rests upon the just appréhension with which the wrong done is 
charged, not of the mère possibility, but of a probability, a like- 
lihood, that untoward conséquences will ensue to some one, and this 
probability, this likelihood, must hâve support and foundation in a 
reasonable interprétation of the évidence. There must be a présent 
consciousness that injuiy will probably resuit from the act done or 
omitted to be done (L,ouisville & Nashville Railroad Co., v. Porter, 
196 Ala. 25, 71 South. 335) ; a reckless doing or omitting to do an act 
to safeguard one in péril after the discovery of the péril. Was the 
trial judge justified in giving either of the three charges asked under 
the State of the évidence before the jury? The court had already 
charged the jury that the défendant below ovved no duty to the plain- 
tifï to keep a lookout, and could consider the évidence admitted as to 
the distance within which the plaintiff could hâve been seen, in reaching 
the conclusion as to whether the fireman and engineer really savv the 
deceased when he was at a greater distance than they had testified to. 
If the jury, considering ail the évidence, had reached the conclusion 
that the fireman saw deceased when he could hâve seen him, because 
he testified he had kept a lookout ahead ail the time, and did not 
wam the engineer until the engine was within 200 feet of the deceased, 
would not such conduct fall within the définition of wantonness? 

We think it would. It will be borne in mind that the engineer 
testified he had kept a lookout since passing the section gang, about 
a mile and a quarter from the place of the accident, and the jury 
would hâve the right to consider his testimony in deciding when he 
actually saw the deceased, the further fact of a noisy freight train 
passing at that time, the question of the distance within which the train 
could hâve been stopped, the fact that deceased was upon the track 
with his back toward the approaching engine, the passenger train mak- 
ing little noise as compared to the passing freight, and, finally, whether 
warning signais were or were not given. It seems to us that the 
trial court could not hâve properly given either of the three charges 
requested by the défendant and assigned in his third, eighth, and ninth 
assignments. 

[2] The fourth assignment seeks a reversai because the court re- 
fused a charge that the engineer had a right to assume that a grown 
perspn discovered on the track ahead of a moving train will get ofif, 
and the engineer is under no duty to slow up or stop his train until it 
becomes apparent to him, in the exercise of reasonable care, that such 
grown person will not get ofif the track. 

This charge in the instant case ignores the fact that the engine was 
approaching from the rear and that there was nothing to lead any pru- 
dent person, under the circumstances surrounding the parties, to 
think that the deceased was aware of the approaching train. As said 
by the court in L,. & N. R. R. Co. v. Rayburn, 198 Ala. 197, 73 South. 
464: 

"While a prudent, compétent engineer may ordinarily présume that an 
adult in an exposed situation on or ncar tlie traek ahead of lils engine will 
conserve his o\vn safety if be is aware or warned of his danger, * » • 
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tho prosumption is not to l)e induljied when the party exposed is disœvered" 
iiudcr {■irciunstaufos whloli négative his knowledge of Ihe danger, or the elr- 
cuinsUinces of the discovery are isuch as would not justify In a prudent 
porscju such presiiniptiou. 

The charge was not appHcable to the circumstances of this case and 
was properly refused. 

The charge asked and refused, and assigncd as error in the fifth 
assignment, ignores the issue as to whether any warning signal was 
given, and attempts to confine the attention of the jur)' to the one 
issue whether or not the train could hâve heen stoppcd in time to 
avoid the accident. It would hâve been error for the trial court to 
hâve given said charge. 

The same may be said of the requested charge embodied in the 
sixth assignment. This charge contains the further vice that it 
attempts to limit defendant's liability to a wanton injury, withdraw- 
ing from the jury's considération an}' question of négligence on the 
part of defendant's servants subséquent to the discovery of deceased's 
péril. Central of Georgia Rv. Co. v. Blackman, 169 Ala. 304, 53 
South. 805. 

What we hâve said above as to the si.xth assignment applies equally 
to the requested charge on which the seventh assignment is based. 

We find no réversible error, and the judgment is therefore af- 
fîrmed. 



H INES, Director General of Raiiroads, v. ANGLE. 

(Circuit Court of Appeals, Fifth Circuit. Marc-h :!0, 1020.) 
No. 3459. 

Death <©=>38— State statute held not a limitation. 

In Code ,Ai". 1907. § 2485, giving the fathor or molhor of a niinor child 
a right o( action for its death, the provision that, if neithpr sue witliin 
six montlis, action may be brought by the personal représentative, held 
not a limitation to six months of the right of action of fathor or mother. 

In Error to the District Court of the United States for the Northern 
District of Alabama ; William I. Grubb, Judge. 

Action by A. C. Angle against Walker D. llines, as Director General 
of Raiiroads, operating the Louisville & Nashville Railroad. Judgment 
for plaintiff, and défendant brings error. Affirmed. 

John S. Stone and T. A. McFarland, both of Birmingham, Ala., for 
plaintifï in error. 

Frank S. White, Frank S. White, Jr., and G. R. Harsh, ail of Bir- 
mingham, Ala., for défendant in error. 

Before WALKER, Circuit Judge, and CAEE and HUTCHESON, 
District Judges. 

CALE, District Judge. In this case the défendant in error brought 
suit to recover damages for the accidentai death of his nine year dd 

<g=3For other cases see same topic & KEY-NUMBER in aU Key-Numbered Dlgests & ludexes 
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son, Lamar Angle. The trial resulted in a verdict in his favor for 
$8,000. 

The issues raised by the assignments in this case are determined 
adversely to the plaintiff in error by our décision in the companion 
case at this term of Walker D. Hines, as Director General of Rail- 
roads, operating the Louisville & Nashville Railroad, v. A. C. Angle, 

as Administrator of the Estate of A. 'D. Darby, 264 Fed. 497, C. C. 

A. ,. except the jurisdictional point that the action was brought 

under section 2485 of the Code of Alabama of 1907, and, the accident 
occurring on February 21, 1918, and suit brought on August 21, 1918, 
it had not been brought within six months, and the father had for 
that reason lost his right to sue as father. In other words, the failure 
of the father to sue as father within six months concludes his right 
to bring suit. 

The section referred to vests in the father or mother the right to 
bring suit in case of the death of a minor child in cases mentioned in 
the statute. The only limitation to this right is that one suit shall bar 
ail others. If the father and mother are dead, or if either fail to sue 
within six months from the death of the minor, then the personal 
représentative may sue. This provision is not a limitation on the 
right of the father or mother, and cannot hâve that efïect under a 
proper construction of the statute. 

In addition to this the action was brought on August 21st, six months 
after the death of the minor, excluding the day of death and including 
the day action was commenced. 

The first assignment, that the court erred in overruling the motion 
for a new trial, cannot be considered by this court. The trial judge 
had the facts before him in the considération of said motion. He exer- 
cised his discrétion and denied same. This action cannot be reviewed. 
Clyde Mattox v. U. S., 146 U. S. 147, 13 Sup. Ct.SO, 36 L. Ed. 917. 

Finding no réversible error in the record, the judgment is affirraed. 



WEISS, Internai Kevemie CoUeetor, v. MOHAWK BIINING CO. 

(Circuit Court of Appeals, Sixth Circuit. March 2, 1920. On Pétition for 
Rehearing, June 15, 1920. ) 

No. 3360. 

1. Internai revenue <S=>9 — Lessee of mine not entitled to déduction for de- 
pletion in Computing income tax. 

TJnder Income Tax Act 1916, § 12 (Comp. St. § 6336i), permitting a dé- 
duction from gross income of a corporation of, "in the case of mines, a 
reasonable allowance for depletion tliereof, not to exceed tlie market 
value in the mine of the product thereof which has been mined and sold 
during the year," the lessee of a mine for a term long enough to enable 
it to remove ail the ore, paylng a royal ty which is less than the market 
value of the ore in the mine on March 1, 1913, held not entitled to a 
déduction for depletion, equal to the différence between the royalty on 
the ore mined during the year and its market value on March 1, 1913. 

g^saFor otUet cases see same topic & KBY-NUMBBR in ail Key-Numbered Dlgests & Indexes 
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2. Internai revenue ©=»9 — "Depletion," in Incowie Tax Act, synonymous with 
"dépréciation." 

The Word "depletion," as used in Income Tax Act 1916, § 12 (Comp. St. 
§ 6SS61), permitting a déduction from gross income of mines of a reason- 
able alioivance for depletion, bas référence to the same exhaustlon of ore 
for which allowance lias been refused when called sale of capital assets. 

[Ed. Kote. — P''or otlier définitions, see Words and Phrases, First and 
Second Séries, Uepreciate.] 

In Error to the District Court of the United States for the Eastern 
Division of the Northern District of Ohio ; D. C. Westenhaver, Judge. 

Action by the Mohawk Mining Company against Harry H. Weiss, 
Collector of Internai Revenue. Judgment for plaintitï, and défend- 
ant brings error. Reversed. 

B. B. McGinnis, Sp. Asst. Atty. Gen., of Pittsburgh, Pa., for plain- 
tiff in error. 

A. C. Dustin, of Cleveland, Ohio, for défendant in error. 

Before KNAPPEN, DENISON, and DONAHUE, Circuit Judges. 

DENISON, Circuit Judge. [1] The Corporation Excise Tax Act 
of 1909 (36 Stat. 112, c. 6) provided tliat the taxpayer, in coniputing 
taxable income, might make a déduction for dépréciation, and a similar 
provision was contained in the Income Tax Law of 1913 (38 Stat. 
114, c. 16). Under thèse laws, it was adjudged that the taxpayer 
vv'as allowed to deduct from his receipts in any one year such portion 
thereof as had come from a sale of the capital assets, in so far as the 
proceeds represented the value of thèse capital assets at the beginning 
of the tax period — January 1, 1909, or March 1, 1913. Doyle v. Mit- 
chell Bros., 247 U. S. 179, 38 Sup. Ct. 467, 62 L. Ed. 1054. It was 
also adjudged that, owing to the peculiar nature of minerais in the 
ground, the owner thereof was not entitled to any déduction from his 
gross income by virtue of the depletion of his capital assets represented 
by the mining and conversion of thèse minerais. Von Baumbach v. 
Sargent Co., 242 U. S. 503, 37 Sup. Ct. 201, 61 L. Ed. 460. After 
thèse questions had become controverted and on September 8, 1916, 
Congress amended the law so as expressly to provide (section 12, Act 
Sept. 8, 1916 [Comp. St. § 6336/]) that a corporation should ascertain 
its net income by deducting from its gross income varions specified 
items of expense and maintenance, and ail losses sustained during the 
year, including, "(b) in the case of mines, a reasonable allowance for 
depletion thereof," etc. This was the law in force, when the con- 
troversy in this case arose.'- 

The Mohawk Mining Company was a Minnesota corporation. On 
March 1, 1913, it was lessee of certain iron mining property. By the 
terms of the lease, it was to pay the fee owners a royalty of 25 cents 
per ton, was to pay a certain minimum each year, and was given a 
term amply long enough to permit extraction of ail the ore on the 

1 A 5 per cent, depletion charge in case of mines had been provided for in 
the original act of October 3, 1913 ; but this was not iuvolved in the cases 
above cited. 
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premises. The amount of ore in place Mardi 1, 1913, vvas known with 
substantial accuracy, and its value at that time in the ground was 
known to be, and is stipulated to hâve been, substantially 50 cents per 
ton; that is to say, 25 cents per ton in addition to the royalty which 
must be paid when it was taken out ; so that, on its theory, the net 
operating proceeds of each ton of ore thereafter mined should be 
credited, 25 cents to royalty account, 25 cents to the capital account 
as of March 1, 1913, and the balance to profit. In the tax returns made 
for later periods covered by the opération of the law of September 8, 
1916, the Mohawk Company claimed an allowance for depletion on ac- 
count of the ore taken out during this period, to the extent of this 25 
cents excess per ton, being, as it claimed, the value of its interest on 
March 1, 1913, which had been consumed by the mining opérations 
of the period covered by the return. The commissioner declined to 
allow this déduction. The Mohawk Company paid under protest, 
and brought this suit in the court below to recover this payment ; and, 
upon a trial before the court without a juiy, ail the facts being stipu- 
lated, judgment was awarded to the Mohawk Company, against the 
plaintifif in error, the local collector of internai revenue, for the 
amount of this tax, being for substantially $35,000. 

[2] The only question involved is whether the Mohawk Company, 
because it is only lessee, is not entitled to the allowance which it is con- 
ceded would be rightful if it were the fee owner. Counsel for the tax- 
payer urge several reasons why this depletion should be allowed to 
the lessee in some cases as it is in others to the fee owners, among 
which are that by the words of the statute, the allowance is made to 
the taxpayer ratlier than either to owner or to lessee ; that it would be 
natural for Congress to intend such allowance to be made to the party 
which actually sufïered the substantial depletion,^ and that this, in a 
case like the présent, is the lessee ; that the contrary theory nécessi- 
tâtes the allowance of the depletion to the lessor, in this and ail cases 
of royalty leases, with the resuit that while the lessor's only interest 
in the property is the royalty, and while the royalty is taxable income, 
the lessor will hâve a depletion allowance which will wipe out the 
loyalty and leave him with no tax to pay, and this is said to be an ab- 
surd resuit ; and that, under the wording of the act and the régulations 
of the department (in particulars which we bave not set out), if the 
Mohawk Company had bought this lease from a former lessee on the 
2d day of March, 1913, for the existing market i^rice of ore in place, 
it could hâve had this allowance which it now claims (under the mère 
subterfuge of calling the purchase price "advance rental"), while the 
law plainly intends that the owner, on March Ist, and the purchaser 
on March 2d, of any particular interest, shall be treated alike. 

Thèse contentions would deserve serious considération, if the ques- 
tions involved were open; but we cannot think that they are. We 
cannot conceive any substantial distinction as applied to a mine be- 

2 By the ainendator.y act of 1018 (section 2.'ï4;i(9), Coinp. St. Aiin. Supp. 
1919, i GH'.iG^pp, not hère applicable) It is exjiressly provided tliat, in cases 
of leases, the déduction for depletion of mines shall be equitubly apportloned 
betvveeu lessor and lessee. 
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tween that dépréciation or allowance for capital assets consumed 
wliich was sought by mine owners under the earlier acts, and that de- 
pletion which was expressly allowed by the amendment of 1916. From 
every point of view, this kind of dépréciation or allowance was deple- 
tion, and this allowed depletion is dépréciation or diminution of capital, 
and when the question of riglit to the allowance arises as between fee 
owner and lessee, it can make no différence whether the claimed al- 
lowance is calied by onc name or by the other. In U. S. v. Biwabik 
Co., 247 U. S. 116, 38 Snp. Ct. 462, 62 L. Ed. 1017 (arising under the 
act of 1909), it was ruled, after fui! considération, that under a lease, 
practically identical with the Mohawk lease now involved, the nature 
of the interest held by the lessee was not such as to permit it to claim 
the allowance, but that the contingencies which attended the character 
of the lessee's interest barred it from claiming that its capital assets 
had been diminished. It is true that the question whether the mining 
of ore could be considered dépréciation in any event was underlying, 
and that this question has been completely removed by the amendment 
of 1916; but the Suprême Court did not rest its conclusion at ail upon 
the définition of dépréciation. 

We do not overlook counsel's argument that the question really in- 
volved in the Mitchell and Biwabik Cases was whether the proceeds 
of a sale of capital assets should be eliminated from the receipts of 
the year before the gross income was stated, and hence did not reach 
an allowance of a business loss during the year permitted to be deduct- 
ed from the gross income, which character the depletion allowance 
is said to bear; but we think the provision regarding depletion, in 
real substance and effect, pertains to a consumption of capital as- 
sets rather than to a business loss. We also observe that, by virtue 
of the efïect of the minimum royalty provisions in the Mohawk lease, 
it was, on March 1, 1913, under an affirmative obhgation to remove — 
or at least to pay for — about two-thirds of the ore then in the 
ground,^ and that this affirmative obligation probably covered ail 
the ore mined during the taxing periods now involved. However, 
no controlling force has been put, in the former cases, upon the prés- 
ence or absence of this affirmative obligation, and we are inclined 
to regard its extent as an incident of a particular case which can- 
not control the gênerai ruie. 

Holding this view as to the equivalency, for this purpo.se, between 
"dépréciation," "consumption of capital assets," and "depletion," and 
as to the effect which must be given to the décision in the Biwabik 
Case, it follows that the judgment below must be reversed, and judg- 
ment entered for the défendant, and the case is remanded for that pur- 
pose. 

On Pétition for Rehearing. 

PER CURIAM. The application for rehearing points ont that, in 
some of the cases cited in the opinion, allowance or crédit for materials 

3 The total ore in place was about 1,100,000 tons. The lease had 12 years 
to rnn. The minimum ro.valty of .f].').00<) per year contempliited rcmoval of 
not less than 60,000 tons por yeui', and therefore extcnded to 720,000 tons out 
of the total. 
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exhausted was sought or allowed on the ground that they represented, 
not income at ail, but capital assets consumed, and that the opinion er- 
roneously refers to some of thèse as if they ail involved "dépréciation." 
The correction of vvhatever inaccuracy there is in the opinion in this 
respect does not affect our conclusion. In the Biwabik Case, the lessee 
was not heard to say that his capital assets had been consumed by his 
mining opérations, and we interpret that décision as resting in an 
essential degree on the idea that the nature of the lessee's title forbade 
him to make this claim. We cannot read the décisions of the Suprême 
Court as having determined that the exhaustion of ore reserves is so 
inherently a business loss, rather than an impairment of capital, that 
a statutory grant of the right to deduct for depletion on that account 
will reach a case which has been adjudged not to involve the diminu- 
tion of capital assets. We think the substantial principles established 
by the décisions are that both the royalty received by the fee owner 
and the sums received by the operating lessee above the cost of opéra- 
tion are income ; that the statutory réduction for "depletion" cannot 
be twice credited, once to the fee owner, and once to the lessee ; and 
that the exemption belongs of right to the fee owner. 

The application for rehearing must be denied, but the opinion will 
be refiled, with corrections in the matter indicated. 



CITY OF DES MOINES, lOWA, et al. v. DES MOINES GAS CD. 

(Circuit Court of Ai)peals, Eighth Circuit. Aprll 1, 1920.) 
No. 5376. 

1. Courts €=> 102(1)— Statuts requiring Injunctions to be granted by three judges 

not applicable to injunction against ordinance. 

Judicial Code, § 266, as amended by Act March 4, 1913 (Comp. St. § 
1243), providing tbat no intei'locutory injunction suspending or restrain- 
ing the enforcement of any state statute, by restraining its officers in tlie 
euforcement or csecution of such statute, or in the enforcement or 
exécution of an order of an administrative board or commission, acting 
under the statutes of such state, shall be granted for unconstitutionality 
of the statute, except by tliree judges, does not apply to an injunction 
restraining enforcement of a clty ordinance. 

2. Appeal and error <@=>l 194(1)— Modification of decree held not to affect pro- 

vision for reinstatement. 

Where a decree dismlsslng a suit to restrain enforcement of an ordi- 
nance fixing a gas rate "with préjudice" provided that, after tliree years, 
application mlght be made for reinstatement, the Suprême Court's modi- 
fication of the decree, by substitutlng "without préjudice" for "with 
préjudice," dld not affect the provision regardlng reinstatement, or de- 
prive the District Court of power to reinstate the suit. 

3. Injunction <S=3l48(l)— Requiring bond for refund of collections by gas com- 

pany, instead of impounding them, proper. 

In granting a temporary injunction restraining a clty from enforce- 
ment of an ordinance flxlng gas rates, It was proper for the court to 
require a bond for refund of collections in excess of such rate, in case 
of final détermination that the injunction was wrongful, Instead of im- 
pounding such collections. 

^=5For other cases see same topic & KBY-NUMBER lu ail Key-Numbored Digests & Indexes 
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4. Injunction <S:=>I2— Restraining enforcement of future ordinances prescribing 

rate less than specified improper. 

lu a suit to enjoin enforcement of an ordlnance flxing a rate of 90 
cents per 1,000 cubic feet for gas, It was improper for tlie court to en- 
joiu enforcement, not only of such ordinance, but of any other ordinance 
fixing a rate less than that specified hy tlie court, as the court should 
not anticipate législative action and flx its limitations for the future. 

5. Constitutional law ©=370(1)— Prescribing rates is législative function, and de- 

termlnlng whether they are confiscatory judicial function. 

Tlie prescribing of rates for public service corporations is essentially 
a législative function, and the judicial function attaches when rates 
which liave been prescribed are challengcd as confiscatory. 

Appeal from the District Court of the United States for the South- 
ern District of lowa; Martin J. Wade, Judge. 

Suit by the Des Moines Gas Company against the City of Des 
Moines, lowa, and others. From an order refusing to dissolve a tem- 
porary injunction, défendants appeal. Modified and affii^med. 

Guy A. Miller and H. W. Byers, both of Des Moines, lowa (Reson 
S. Jones and D. Cole McMartin, both of Des Moines, lowa, on ihe 
brief), for appellants. 

F. W. Sargent, of Des Moines, lowa (J. G. Gamble, of Des Moines, 
lowa, and J. W. Dana, of Kansas City, Mo., on the brief), foç appel- 
lee. 

Before HOOK and CARLAND, Circuit Judges, and YOUMANS, 
District Judge. 

HOOK, Circuit Judge. This is an appeal by the city of Des Moines 
from an order refusing to dissolve a temporary injunction restraining 
the enforcement of an ordinance fixing a gas rate, upon the ground 
that it was confiscatory and therefore unconstitutional. The injunc- 
tion was granted upon a reinstatement of the suit of Des Moines Gas 
Co. V. City of Des Moines (D. C.) 199 Fed. 204; Id., 238 U. S. 153, 
35 Sup. Ct. 811, 59 L. Ed. 1244. The suit was begun by the company 
in 1910. In 1912, upon proofs and the report of a master, the trial 
court dismissed it "with préjudice," and with further provision in 
the decree that the company might after.three years have the cause 
reinstated for further hearing upon the same record and such addi- 
tional pleadings and évidence as each party might deem advisable. 
In 1915 the Suprême Court affirmed the decree, with a modification 
that the dismissal be without, insfead of with, préjudice. In 1918, 
more than three years after the décision of the Suprême Court, the 
trial court reinstated the cause upon the motion of the company and 
allowed it to file an amended and supplemental bill. The temporary in- 
junction now attacked was granted shortly afterwards by Judge Wade 
of the District Court. 

[1] The city now contends that section 266 of the Judicial Code 
(Comp. St. § 1243) required the hearing and détermination of the ap- 
plication for injunction to be by three judges, at least one of whom 
should be a Justice of the Suprême Court, or a Circuit Judge, and 

■g=.For other cases see same topic & KEY-NUMBER m ail Key-Numbered Digests & Indexes 
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that the District Judge alone was without jurisdictîon. Section 266 
relates to interlocutory injunctions "suspending or restraining the 
enforcement, opération, or exécution of any statute of a state by 
restraining the action of any officer bf such state in the enforcement 
or exécution of such statute, or in the enforcement or exécution of 
an order mode by an administrative board or commission acting un- 
der and piirsuant to the statutes of such state." The words italiciz- 
ed were added to the section by the Act of March 4, 1913, 37 Stat. 
1013 (Comp. St. § 1243). It is well settled that city ordinances were 
not within the purview of the section before it was amended (Calhoun 
V. Seattle [D. C.] 215 Fed. 226, and cases cited), and it is equally clear 
that they were not brought in by the change. The same reasons apply 
now as before. The new phrase was designed to embrace the orders 
of such gênerai state administrative boards as railroad or public utility 
commissions, tax commissions, and the like. 

[2] It is also urged that the modification and affirmance of the 
decree by the Suprême Court in 1915 finally disposed of the case, and 
that the trial court was without power to revive or reinstate it and to- 
award an injunction then denied. The contention is obviously un- 
sound. The Suprême Court left in full force the provision in the 
decree of the trial court for reopening the case. By modifying the 
dismissal to one without préjudice to future proceedings, it snnply 
made the provisions of the decree harmonious. The resuit was to 
allow the ordinance rate in controversy to be adequately tried, and 
then in the light of practical expérience to be subjected, if desired, to 
further judicial considération without the necessity of a new or second 
suit. Tliis acpords with the ap[)roved practice in rate cases. Northern 
Pacific Ry. v. North Dakota, 216 U. S. 579, 30 Sup. Ct. 423, 54 L. Ed. 
624; Id., 236 U. S. 585, 35 Sup. Ct. 429, 59 L. Ed. 735, L. R. A. 
1917E, 1148, Ann. Cas. 1916A, 1. 

[3] Complaint is also made that instead of impounding the collec- 
tions by the company in excess of the enjoined rate, the trial court 
required it to give bond for their refund in case of a final détermina- 
tion that the interlocutory injunction was wrongful. The course pur- 
sued is a common one and was within the discrétion of that court. 

[4, 5] The rate prescribed by the ordinance was 90 cents per 
1,000 cubic feet. The city was enjoined from enforcing, not only 
that ordinance, but also any other ordinance fixing a rate less than 
$1.10, with an additional 10 cents for delay in payment, or fixing the 
quality of the gas to be furnished at any other or greater standard than 
560 standard British thermal units per cubic foot. Doubtless the 
court was of the opinion that, v/hile the latter rate would be compensa- 
tory, any less would not be so ; but the matter in controversy was the 
ordinance in existence and the 90-cent rate. The prescribing of 
rates for public service corporations is essentially a législative function. 
The judicial function attaches when rates which hâve been prescribed 
are challenged as confiscatory. The court should not anticipate légis- 
lative action and fix its limitations for the future^ New Orléans Wa- 
terworks v. New Orléans, 164 U. S. 471, 17 Sup. Ct. 161, 41 h- Ed. 
518. It cannot be assumed in advance that the city might adopt 
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other ordinances, the enforcement of which would deprive thc Com- 
pany of a reasonable return for the employment of its property in the 
public service. 

The order of injunction is modified, by excluding from it the pro- 
visions as to future ordinances, and as so modified, it is affirmed. 



NEW JERSEY ASBESTOS CO. v. FEDERAL TRADE COMMISSION. 

(Circuit Court of Appeals, Second Circuit. Februury 26, 1920.) 

No. 91. 

1. Evidence ®=92l— Juificial notice taken of business practice to entertaln ous- 

tomers and their employés. 

Ttie court takes judicial notice tliat the practice of entertaining cus- 
tomers and employés of customcrs by furnisliing theni liquor, cigars, 
meals, theater tickets, etc., found by tlie Fédéral Trade Commission to 
be unfair, bas been an incident of business from tirae immémorial, es- 
peclally as expenditures for such purposes are recogni/.ed as a proper dé- 
duction by the income tax régulations. 

2. Master and servant <S=330(4)— GIfts to employé to induce contract Is fraud, 

justifying discharge. 

The payment of nioney or the givlng of valuable présents to an employé 
to induce him to Influence h)s employer to make a contract of purchase 
Is a fraud, justifying the employê's discharge within bis contract term 
of service. 

3. Trade-marics and trade-names <S=>80V2i New, vol. 8A Key-No. Séries — Fédéral 

Tracio Commission wlthout Jurisdiotion to regulate entertainment of cus- 
tomer's employés. 

ïhe practice of a cornpany engaged in Interstate commerce In enter- 
taining employés of its customers with liquor, cigars, meals, theater 
tickfiis, etc., is not a matter so afEecting the public as to be within the 
jurisdiction of the Fédéral Trade Commission. 

Pétition to Review Order of Fédéral Trade Commission. 
Pétition by the New Jersey Asbestos Company for review of an 
order of the Fédéral Trade Commission. Order reversed. 

Robert W. Crawford, of New York City, for petitioner. 
Edward L. Smith, of Washington, D. C. (Claude R. Porter and 
Charles S. Moore, both of Washington, D. C., of counsel), for re- 

spondent. 

Before WARD, ROGERS, and MANTON, Circuit Judges. 

WARD, Circuit Judge. January 6, 1919, the Fédéral Trade Com- 
mission issued a complaint against the New Jersey Asbestos Company, 
under section 5 of the Act of September 26, 1914 (Comp. St. § 8836e), 
entitled "An act to create a Fédéral Trade Commission, to define its 
powers and duties, and for other purposes," alleging that the company 
had during the year 1918 been giving to employés of its customers and 
prospective customers liquors, cigars, meals, theater tickets, valuable 
présents, and sums of money and entertainments to induce them to 
influence their employers to purchase the company's products and thaï 

ft=>For other cases see same toplc & KBY-NUMBBR in al1 Key-Numbered Blgests & Indexe* 
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a proceeding by the commission in respect thereof would be to the în- 
terest of the public. 

The Company filed an answer, admitting that it is engaged in inter- 
state as well as intrastate business, and that it had paid reasonable 
amounts in furnishing entertainment to employés of customers, and 
as incidental to such entertainment had supplied liquors, cigars, meals, 
and theater tickets, but denying that this was done for the purpose of 
inducing them to influence their employers to buy its goods, and espe- 
ciàlly denying that it ever gave thera valuable présents or sums o£ 
money. 

The charge of giving valuable présents and sums of money has been 
abandoned by the commission. May 27, 1919, the commission filed its 
report and two findings of fact, and its conclusion of law, as follows: 

"First. That the respondent, the New Jersey A.=!bestos Company, is a cor- 
poration organized, exlsting, and doing business under and by virtue of the 
laws of the state of New Jersey, having its principal office and place of busi- 
ness at the City of New York, In the state of New Yorli, and la now, and for 
more than one year last past has been, engaged in manufacturlng and selllng 
■engine packings composed of asbestos, métal ànd asbestos, flax, wood flber, and 
kindred products, throughout the states and tèrritories of the tJnlted States, 
and that at aU timcs hereinafter mentioned, the respondent has carried on 
and conducted such business in direct compétition with other persons, flrms, 
copartnerships, and corporations manufacturlng and selllng like products. 

"Second. That said respondent, the New Jersey Asbestos Company, in the 
course of its business of manufacturlng and selling engine packings composed 
of asbestos, métal and asbestos, flax, wood fiber, and kindred products, 
throughout the states and territorles of the United States, for more than one 
year last past, has been lavishly giving gratuities, such as liquor, cigars, meals, 
theater tickets, and entertainment, to employés of cnstomers as an inducement 
to influence their enijiloyers to purcliase or to contract to purchase from the 
said respondent, the New Jersey Asbestos Company, engine packings composed 
of asbestos, métal and asbestos, tlax, wood flber, and kindred products, with- 
out other considération therefor. 

"Conclusion. 

"That the methods set forth in the foregolng findings of fact, under ail the 
circumstances therein set forth, are unfair methods of compétition, in viola- 
tion of the provisions of section 5 of the act of Congress, approved September 
26, 1914, entitled 'An act to create a Fédéral Trade Commission,, to deflne its 
powers and dutles, and for other purposes.' " 

The findings of fact being mère conclusions, it is necessary to ex- 
amine the évidence to see whether they are supported by any testimony 
or not. It shows that the officers of the company in the year 1918 did 
entertain at the company's expense both customers and employés of 
customers, and that the salesmen down to May Ist were employed on 
a salary or on a salary and commission basis, and were allowed to 
charge in their monthly accounts reasonable lump sums for entertain- 
ment. After May Ist they were on a commission basis only, and any 
entertainment given by them was given at their own expense. 

[1] We hâve held in Fédéral Trade Commission v. Gratz, 258 Fed. 
314, 169 C. C. A. 330, that only unfair practices which'àffect the pub- 
lic, as distinguished from individuals, are within the jurisdiction of 
the commission. We take judicial notice of the fact that the method 
of entertainment found to be unfair has been an incident of business 
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from time immémorial. It is recognized by article 133 of the régula- 
tions covering the assessment of income tax promulgated January 2, 
1918 as follows: 

"Spcndinp Money. — So-called spending or treating raoney, if actually ad- 
l'anced by corporations to their traveling salesmen to be used by them as a 
oart of tlie expenses incident to selling the product of such corporations, is an 
lllowable déduction in a return of income by such corporations. The déduc- 
tion of such expenditures is conditioned upou a satisfactory showing that ail 
the allowance claiuied as a déduction was actually expendcd for and was an. 
Drdinary and usual expense incurred in selling the product or merchandise 
Df the corporation." 

[2,3] The pa3'ment of money or the giving of valuable présents 
to an employé to induce him to influence his employer to make a con- 
tract of purchase is a fraud justifying the discharge of the employé 
within his contract term of service, and perhaps the recovery by the 
purchaser of the amount or value of such inducement from the seller, 
upon the theory that it must hâve been included in the price. But 
even in such a case we think it would be a matter between individuals, 
and not one so affecting the public as to be within the jurisdiction of 
the commission, under our décision in the Gratz Case, supra. How- 
ever, it stretches theory to the breaking point to suppose that the enter- 
tainment expenses found unfair in this case constitute fraud practiced 
by the respondent and by the employés on the purchasers of the re- 
spondent's goods. It is difficult to conceive that the purchaser would 
hâve a right to recover the amount of such entertainment as a part of 
the price paid for the goods bought, or that he would hâve a right to 
discharge the employé within the term of his service on this ground. 
So broad a construction of the statute would bring within the disposi- 
tion of the commission a vast number of subjects and controversies 
which in their nature belong to the législative and judicial departments 
of the government. For instance, advertising is a method of selling 
goods which, without increasing their merits, increases their cost ; and 
so does securing servants of competitors by paying them higher wages, 
though we suppose no one would say the act gives the commission a 
right to regulate thèse matters. 

The order is reversed. 



THE PARISIAN. 

STANCIL et al. v. FREDERICK LEYLAND & CO., Limited, et al. 

(Circuit Court of Appeals, Fifth Circuit. March 13, 1920. Kehearing Denied 

April 10, 1920.) 

No. 3422. 

t. Salvage <g=3l6— Undor contract for services not fixing compensation, reasonable 
compensation recoverable. 

Wliere divers, at the request of a vessel's owner, rendered services to 
the vessel, in saving it and getting a hole in it closed, so that it could 
be puinped out and brought to port for repairs, they were entitled to tue 
reasonable value of such services, though there was no express agree- 
ment for rémunération, in the absence of any understanding that their 
compensation was dépendent on their success. 

©=3For other cases see eame toplc & KBY-NUMBEK in ail Key-Numbered Digests & Indexes 
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2. Salvage <s=7l6 — Right to salvage may be fixed by contract. 

Thougli a service Is oiie wliich lielps to save a vossel endnngei'od at 
sea, a valid contract by oiio party to pay at ail pvents, and by the otlior 
to recelve, eitlier a flxed or a reasonable compensation for such service, 
is as conclusive as any other valid contract. 

Appeal from the District Court of the United States for the Eastern 
District of Louisiana; Rufus E. Poster, Judge. 

Libel by Hiram N. Stancil and others against Frederick Leyland & 
Co., Limited, claimant of the steamship Parisian, and others. From a 
decree awarding less relief than demanded, libelants appeal. Af- 
firmed. 

John D. Grâce, of New Orléans, La. (John D. & M. A. Grâce, of 
New Orléans, La., on the hrief), for appellants. 

Henry P. Dart, Jr., of New Orléans, La. (Dart, Kernan & Dart, of 
New Orléans, La., on the brief), for appellee. 

Before WALKER, Circtiit Judge, and GRUBB and CALL, District 
Judges. 

WALKER, Circuit Judge. In March, 1915, after the steamship 
Parisian, bound from the port of New Orléans, had run aground a 
short distance out from South Pass, she was run into by another ves- 
sel, with the resuit that a hole was eut in the port side of the Parisian 
about amidship and extending considerably below its water line. The 
appellants, four marine divers and their helpers, rendered services in 
saving the vessel and in getting the hole in it closed, so that it could 
be pumped out and brought safely back to New Orléans for required 
repairs. They libeled the vessel for the salvage services rendered. 
The claimant, the owner of the vessel, made a settlement with one of 
the divers. There was a decree in favor of the other three divers. 
The claims of the helpers were disallowed. The appeal is frorn that 
decree, which is complained of on the grounds that the amount award- 
ed is insufficient, and that awards should hâve been made in favor of 
the helpers, as well as the divers. 

The évidence was without dispute to the efïect that the New Orléans 
agent oi the owner of the Parisian, on learning of the mishap to the 
vessel, at that place got into communication with the divers, informed 
them of the situation of the vessel, employed them to render required 
services as divers, and had them carried in a tug to the scène of the 
casualty. The claimant in its answer to the libel averred that the divers 
were hired to work by the day at $25 per day. The agent testified 
to that effect. One of the divers testified that the agent agreed to 
pay $50 per day. The testimony of another of the divers was to the 
effect that the amount to he paid was not fixed, but that it was under- 
stood that they were to be paid the customary compensation by the 
day for such services as were rendered. The court found that the 
évidence did not make out an agreement on the amount per day to 
be paid, concluded from évidence adduced that a fair compensation 
was $35 per day and $35 per night for the time the divers were en- 

^:=33For ottier cases see same topic & KEY-NUMBEil la ail Key-Numbered Digests & Indexes 
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gaged in the work, and decreed accordingly; the aggregate of the 
amounts so arrived at being $3,885. 

[1, 2] The divers iiaving rendered services to the vessel at the re- 
quest of its owner, they were entitled to recover the reasonable value 
of such services, though tliere was no express agreement for rémunér- 
ation. The évidence was not such as to support a finding that they 
undertook the work with the understanding that their right to be 
compensated for it was at ail dépendent on the success of the enter- 
prise in which they were engaged. The owner of the vessel, by em- 
ploying the divers in the manner stated, bound itself to pay them for 
the services rendered, whether those services did or did not save the 
vessel or contribute to saving it. Though a service is one which helps 
to save a vessel endangered at sea, a valid contract by one party to 
pay at ail events, and by the other to receive, either a fixed or a rea- 
sonable compensation for such service, is as conclusive as any other 
valid contract. The Elfrida, 172 U. S. 186, 19 Sup. Ct. 146, 43 L. 
Ed. 413; The Kennebec, 231 Fed. 423, 145 C. C. A. 417; Ëlphicke v. 
White Line Towing Co., 106 Fed. 945, 46 C. C. A. 56. One who ren- 
ders such a service under such a contract is in a différent position un- 
der the law from that of one who voluntarily renders such a service 
under such circumstances that his only chance of heing compensated 
therefor is in the event of the success of the undertaking. As the 
divers were employed under a contract which entitled them to recover 
what their work was reasonably worth, whether it was successful or 
not, they were not entitled also to a reward, which is allowable when 
such a service is rendered by a volunteer, who takes the risk of getting 
nothing in return if nothing is saved. 

The évidence was such as to support the conclusion that the amounts 
awarded were not less than the reasonable value of the services ren- 
dered, including those rendered by the helpers. The évidence well 
supported the conclusions that the helpers were employed by the di- 
vers, and that neither the ship nor its owner was under any liability to 
the helpers. There was évidence to show that the wages customarily 
paid to divers for such services covered also the wages payable by them 
to their helpers or assistants. 

The conclusion is that there was no error in the decree appealed 
from. It is affirmed. 



FRANCIS V. UNITED STATES. 

(Circuit Court of Appeals, Sixtli Circuit. April 6, 1920.) 

No. 3345. 

Prostitution <®=34 — Evidence held to support conviction under White Slave Traf- 
fic Act. 

In a prosecution for violation of White Slave Trafflc Act Jime 25, 1910, 
I 2 (t'onip. .St. § 8813), by cansing a girl to be transportée! in Interstate 
commerce for the purpose of prostitution or debauchery, évidence held 
sufficient to support conviction. 

^=>For other cases see same topic & KEY-NUMBBR in ail Key-Numbered Digests & Indexes 
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In Error to the District Court of the United States for the Eastern 
District of Tennessee; Edward T. Sanford, Judge. 

Criminal prosecution by the United States against John C. Francis. 
Judgment of conviction, and défendant brings error. Affirmed. 

J. M. Davis, of Wartburg, Tenn., for plaintiff in error. 
W. T. Kennerly, U. S. Atty., of Knoxville, Tenn. 

Before KNAPPEN, DENISON, and DONAHUE, Circuit Judges. 

PER CURIAM. Plaintiiï in error was convicted upon two counts 
of an indictment under White Slave Act June 25, 1910, c. 395, 36 
Stat. 825 (Comp. St. § 8812 et seq.) ; the one charging him ^Nith. pro- 
curing and purchasing a railroad ticket for the transportation of a 
girl ahout 16 years of âge from Rockwood, Tenn., to Cincinnati, 
Ohio, for the purpose of prostitution and debauchery, the other for 
persuading and inducing the girl named to be so transported from 
Oakdale, Tenn., to Cincinnati, Ohio, with the purpose and intent of 
effecting such prostitution and debauchery. There was no motion 
to direct verdict, and no exception to the charge. The motion for new 
trial was denied. 

The errors assigned are aimed solely at the sufficiency of the évi- 
dence. The criticism is without merit. The évidence was amply 
sufiScient to support conviction, even had there been motion to direct 
verdict. It is immaterial that, as the évidence indicated, the girl did 
not participate in the unlawful purpose with which défendant took 
her to Cincinnati, or, as the record also indicates, that the transac- 
tion lacked commercial character. Athanasaw v. United States, 227 
U. S. 326, 33 Sup. Ct. 285, 57 E. Ed. 528, Ann. Cas. 1913E, 911; 
Caminetti v. United States, 242 U. S. 470, 37 Sup. Ct. 192, 61 E. Ed. 
442, E.R. A. 1917F, 502, Ann. Cas. 1917B, 1168. 

The judgment of the District Court is affirmed. 



LOGAN et al. v. BAXTER et al. 

(Circuit Court of Apiieals, Nlnth Circuit. April 5, 1920. Keliearing Denied 

May 17, 1920.) 

No. 3431. 

Patents "©=3328— For creosoting apparatus not infringad. 

The Logan patent, No. 836,592, for an apparatus for treatinç the butt 
ends of pôles with a preservative, as limited by the prior art, held not 
infringed. 

Appeal from the District Court of the United States for the South- 
ern Division of the Southern District of California; Oscar A. Trip- 
pet, Judge. 

Suit in equity by John T. Logan and the National Lumber & Creo- 
soting Company against J. H. Baxter and W. H. Jordan, doing busi- 
ness as Baxter & Jordan. Decree for défendants, and complainants 
appeal. AfHrmed. 

^=jFor other cases see same toplc & KEY-NUMBER in ail Key-Numbered Digests & Indexes 
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Drew Pruitt, of I<os Angeles, Cal, A. L. Jackson, of Ft. Worth, 
Tex., and Byron C. Parker, of San Francisco, Cal., for appellants. 

Frank L. A. Graham and Ford W. Harris, both of L,os Angeles, 
Cal., for appellees. 

Before GILBERT and HUNT, Circuit Judges, and WOLVER- 
TON, District Judge. 

GILBERT, Circuit Judge. On November 20, 1906, letters patent 
No 836,592 issued to J. T. Logan for "apparatus for treating butt 
ends of pôles" ; the object being to provide means for treating 
with preserving fluids the butt ends of pôles used for téléphone, 
telegraph, electric lights, etc., by vvhat is known as the hot and cold 
process. The apparatus présents three tanks or vats, into one of 
which the pôles to be treated are placed on end upon bars which are 
arranged between heating coils. Above the treating vat is a réservoir 
tank, f rom which créosote or other fîuid runs by gravity through a pipe 
and a valve. Below the treating vat is a relief tank, into which hot 
fîuid f rom the treating tank is suddenly discharged by gravity through 
a large pipe. In opération, as soon as the hot créosote is discharged, 
cold créosote is let immediately into the treating vat to complète the 
treatment. 

The claim which the appellees are alleged to hâve infringed is claim 
2, which is as f ollows : 

"In au apparatus for proservinjç wood provided with an opeu-top vat for con- 
taining tlie butt ends of ])olos, a supply tank, and a relief tank, coils of pipe 
located iu sald vat, bars placed on the bottom of said vat and supporting the 
pôles above sald coils of pipe, means for heatinfc said pipe whereby flnid in 
said vat may be heated, means for sudden removal of hot fluid from said vat 
and means for deliverinj; immediately cold preserving fluid from said supply 
tank to said vat after the removal of hot fluid." 

The prior art is shown in the following patents : Letters patent 
No. 69,260, of September 24; 1867, to Charles A. Seely, the invention 
of August Gotthilfif, September 21, 1837, letters patent No. 391, patent 
to William T. Pelton, April 4, 1871, No. 113,338, and patent to G. S. 
Valentine, September 18, 1883, No. 285,087. Thèse patents disclose 
the use of preserving fluid applied to wood, tiniber, and pôles, in treat- 
ing vats above coils of pipe, vi'ith means for heating the same and 
means for delivering immediately cold preserving fluid after the re- 
moval of the hot, and in one of them the use of a second bath applied 
while cold. In brief, every élément of the Logan claim is found in the 
prior art, except means for the sudden removal of hot fluid from the 
treating vat. It is obvious that there is nothing patentable in the 
idea of using a vat with two tanks connected therewith by pipes, and 
the appellants cannot be heard to say that others shall net use two 
or more tanks in connection with a treating vat. 

The apparatus of the appellee is built in duplicate. It consists of 
a storage tank on the surface of the ground, a treating vat partially 
below the surface of the ground, having a steam coil in the bottom 
and being connected with the storage tank by a 4-inch pipe. At the 
bottom of the treating tank is a 4-inch pipe, through which the fluid 
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may be pumped back to the storage tank. In a pit below the trealing 
vat is a cylindrical tank connectée! by a pipe with the treating vat f rom 
a point well above the bottom thereof, so that any excess of liquid in 
the treating vat might be run into the overflow tank in the pit, but the 
treating tank could not thereby be drained. This overflow or cylindri- 
cal tank was not made in duplicate, but was connected with both 
the duplicate treating vats and the supply tanks. 

The apparatus is operated as follows : After the pôles are inserted, 
the preserving fluid is heated in the treating vat. Thereafter the 
heat is withdrawn, but the same fluid remains in the vat, where it is 
allowed to cool ; the pôles remaining in the single bath 24 hours. 
In view of the prior art it must be held that the scope of the L,ogan 
patent is limited to the apparatus which is described in claim 2; that 
is, a treating vat fitted with a small pipe to introduce fluid from a sup- 
ply tank, and a large pipe to permit sudden and immédiate discharge 
by gravity of the hot fluid into another tank, so that cold fluid may be 
immediately introduced into the treating tank for completing the pro- 
cess of imprégnation. The appellees' apparatus has no means by 
which créosote may be immediately withdrawn from the treating vat 
into a relief tank. Their cylinder placed below the treating vat has 
no such office, and without adjustment it could not be so used. Such 
are the facts as found by the court below, and we find no ground 
to disturb those conclusions. Thèse différences avoid infringement. 
We agrée with the court below that the appellees "do not and never 
hâve infringed the Logan patent." 

The decree is affirmed. 



STANDARD ROLLEE BEARING CO. et al. v. HESS-BBIGHT MFG. CO. 

(District Court, D. Delaware. February 19, 1920.) 
No. 366. 

1. Patents ©=209(1) — Supplemental agreemeiit by patent licensee's ofBcers 

and receivers, permitting licenses to others, held not improvident. 

A supplemental agreeraent by the ofiicers and receivers of a corporation 
holding a Jicense to make a particular type of bearings under a patent, 
by which the corporation waived the provision of the original contract 
prohibiting licenses to others in return for the right to make any type of 
bearings coverëd by the patent and for a rebate on the royalties, helA not 
so improvident as to indicate fraud, though a court décision as to the 
scope of the patent had necessltated procuring licenses by other manu- 
facturers of bearings. 

2. Patents <S=309(1) — Fraud by président and receivers of corporation in 

making supplemental contract lield not éstablished. 

A letter by the owner of a patent to tlie président of a llcensee coi-pora- 
tion, refnsing consent to an as.signment of the license, but agreeing to give 
license to the président or his nominee, held not to establish fraud by the 
président in making a supplemental agreement, four months before the 
letter was written, consenting to licenses to other corporations on ternis 
which were not improvident, and wliich were knowa to the majority of the 
stockholder.s and directors before the contract was signed. 

©sjFor other cases see same topic & KEY-NUMBER iu ail Key-Numbored Digests & Indexe* 
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3. Contracts <S=^108(2) — Contract in violation of injiuiction is bimling on 

vvrongdoer. 

A coiilraet by a coi'poratioii, marte in violation of an injunctlon In re- 
(teivei'sliiii procci'rtiiiys, is iiot void, tliousli it inay be avoided by persons 
iiijui'od ii:ero>liy; Ijiit it is l)iuding on the covyoration. 

4. Corporations ^S^SâSd) — Appointment of recelvers does not deprive of pow- 

er to foiitract. 

Tlîo aiiiiointnient of receivei'H for an insolvent eoi^poration, even if ac- 
(■onii)anied i)y an injunction asainst auy transactions by the corporation, 
does not deprîvy tlie coriwration of its corporate powers, tliougli tlie exer- 
cise; of sucli powci'.s niay subject it to i)enalty, and contracts niade by it 
niay be set aside by persons injnrcd thcreliy. 

5. Coipoiations <S='43fi(10) — Eeceipt «f beneflts lield to show implied ratifi- 

ca*^îon of contract. 

Wliere llie i)residcnt of a cor])oration, with tlie approval o( its receivers, 
but without autbority froni tbe directors, made a contract, the tenus of 
wbicli A\ere known to the majority of the directors, and probably of the 
svockholders, and the coi'poration and its receivers made no objection 
tlu'reto, l)ut continued to accept bi-nefits nnder the contract for more than 
two years, a ratification of the contract Is implied. 

In Equity. Suit by the Standard Roller Bearing Company and anoth- 
er ag-ainst the Hess-Bright Manufacturing Company. On final hearing. 
Bill dismissed. 

Edward D. Robbins, of New Haven, Conn., and William S. Prickett, 
of Wilmington, Del., for plaintiff Standard Roller Bearing Co. 

Vv'ard, Gray & Neary and Andrew C. Gray, ail of Wilmington, 
Del., for plaintiff Brown Bros. & Co. 

Richard V. Lindabury, of Newark, N. J., Robert Fletcher Rogers, 
of New York City, J. Edward A.shn^ead, of Newark, N. J., and Owen 
J. Roberts, of Philadelphia, Pa., for défendant. 

MORRIS, District Jtidge. Standard Roller Bearing Company, a 
New Jersey corporation, one of the plaintiffs (hereinafter called the 
plaintiff), and a licensee under United States patents No. 822,723 and 
No. 838,303, in its bill of complaint allèges infringement of its rights 
by the défendant, the Iless-Bright Manufacturing Company, a Dela- 
ware corporation, and prays an injunction and an accounting. The 
licensee joins as parties plaintiff the copartners of Brown Bros. & Co., 
the présent owners of the légal title to the above-mentioned patents. 
The défendant, after granting a license to the plaintiff, granted to 
others licenses covering the same device. The plaintiff asserts, and the 
défendant dénies, that, in vicw of the scope of plaintiff's license, such 
acts were infringements. The validity of the patents is not questioned. 
The scope of plaintiff's license, thus made the undcrlying question in 
the cause, dépends solely upon the validity of a so-called second sup- 
plemental license agrecment made between the plaintiff and défendant, 
and ratified by the ancillary receivers of the plaintiff on the 8th day of 
July, 1915. The bill of complaint, in addition to its prayers for an in- 
junction and an accounting, prays a decree adjudging the second sup- 
plemental agreement to be null and void, and the plaintiff to be entitled 
to the rights conferred upon it by the original license agreement. . The 

<Ê=3For other cases see same topic & K|;y-IsUML1BR iu aU Key-Mumbered Dlgests & Indexes 
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alleged invalidity is based upon the contentions that the agreement was 
fraudulently made; that by reason of the receivership decree the 
plaintiff was without power to make the agreement ; that the officers 
of the plaintiff, in executing the agreement, were acting without cor- 
porate authority; and that the ancillary receivers had no jurisdiction 
in the premises. The case was heard on bill, answer, documentary évi- 
dence, and oral testimony taken in open court. 

The two patents, No. 822,723, for an improvement in bail bearings, 
granted June 5, 1906, and No. 828,303, for a method of manufacturing 
and assembling bail bearings, granted December 11, 1906, to one 
Robert Conrad, were assigned by him to a German company. The 
German company granted unto the Hess-Bright Manufacturing Com- 
pany, a New Jersey corporation, a sole and exclusive license to make, 
use, and sell within the United States and its territories the said in- 
ventions, and also empowered the company last named to make agree- 
ments granting to or conferring upon others any or ail rights under 
said patents, and in the name of the German company to sue for in- 
fringements of said patents or any rights thereunder. Subsequently 
an infringement suit under said patents was instituted in the Circuit 
Court of the United States for the Eastern District of Pennsylvania, 
in the name of the German company and the Hess-Bright Manufactur- 
ing Company of New Jersey, against the Standard Roller Bearing Com- 
pany. Therein it was held that the f orm of bail bearing made by the 
Standard Roller Bearing Company infringed the Conrad patents. 177 
Fed. 435. In settlemenl of that litigation the parties thereto, on the 
6th day of June, 1910, entered into an agreement (herein called the 
original agreement) whereby the Standard Roller Bearing Company 
was licensed and empowered — 

"to make, use, and sell bail bearings of the lieensed form below speolfied 
throughout the United States and territories tliereof under and by virtue of 
the said letters patent to the full end of the temi of said lettex's patent, it be- 
Ing, however, speeifically understood and stipulated that such power and license 
be nonasslgnable ; and it being further speeifically understood and stipulated 
that tbis license and power shall be limited to that fonn or embodinient of 
bail bearings, whereîn the raceway or grooves are uninterrupted and continu- 
ons, and wherein filling openings are formed in the rings of such extent and 
depth that when the two rings are held in concentric position and also against 
peripheral or gênerai déformation, the halls inay be Introduced or forced 
through the filling openings into the grooves or raceway in the rings without 
substantial injurj' to the surface designed for rollhig contact; and it being 
further understood and agreed that no siniilar license or power shall be 
granted by the party of the first part to any othcr person, firm, or corporation 
without the written consent of the party of the second part." 

The original agreement likewise provided, among other things, for 
the payment of certain royalties, the making of monthly settlements 
by the licensee, limitations upon the price at which the product of the 
licensee could be sold, and for the prosecution of infringers by the li- 
censor. This agreement was approved by the défendant herein, it be- 
ing then about to acquire the interest of the New Jersey corporation 
in said letters patent. A further agreement, known as the first sup- 
plemental agreement, was subsequently made upon the same day. Its 
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purpose was to explain, but not to alter, the meaning of the original 
agreement. 

The United States District Court for the District of New Jersey, 
on the 22d day of October, 1913, upon a stockholders' and creditors' 
bill filed against Standard Roller Bearing Company, alleging its in- 
ability to meet and discharge its matured and maturing obligations, and 
upon an answer filed by the défendant admitting the allégations of the 
bill, appointed under its gênerai equity powers Robert S. Woodward, 
Jr., and S. Laurence Bodine, of Pennsylvania, and Thomas L,. Gaskill, 
of New Jersey, receivers — 

"of ail and singular the larids, teiiements, and hereditaments of défendant, 
and of ail Its real and personal property, business, shares of stock, rights, as- 
sets, and eft'ects of whatsoever nature and kind and wheresoever the same inay 
be situate, Ineliiding also its buildings, planta, maehinery, tools, merchandise, 
bills and accounts receivable, cash in hand and in bank, and ail of its con- 
tracts, l'ights, choses in action, and other co]'porate rights and franchises, and 
Its iiicon:e and profits." 

The decree further provided that the receivers should take into their 
possession the property of the défendant of whatsoever nature; that 
the receivers should manage and operate the property, conduct the 
business of the défendant, and préserve the properties, assets, and ef- 
fects in proper condition and repair, and in their discrétion to com- 
pound and settle with any debtor of the corporation with persons hav- 
ing possession of its property or in any way responsible at law or in 
equity to the corporation, upon such terms and in such manner as they 
might deem just and bénéficiai to the corporation ; that tlie défendant 
Company should forthwith turn over and deliver to the receivers ail 
its property and assets ; and that the business of the défendant com- 
pany might be wound up and its property and franchises converted in- 
to money. The decree also enjoined the défendant and its ofiicers frora 
selling, transferring, or disposing of, or in any marmer interfering with, 
any of the property of the défendant company, or from doing any act 
or thing to prevent the discharge by the receivers of their duties or the 
opération of said properties under the order of the court. Thereafter, 
but upon the same day, a bill of complaint setting up the appointment 
of receivers in New Jersey, the présence of assets in Pennsylvania and 
praying the appointment of ancillary receivers, was filed against the 
Standard Roller Bearing Company in the District Court of the United 
States for the Eastern District of Pennsylvania. The allégations of the 
bill were admitted by an answer filed simultaneously with the bill. A 
decree was thereupon entered, appointing Robert S. Woodward, Jr., 
and S. Laurence Bodine receivers — 

"of ail and singular the said défendant, and of ail the lands, tenements, here- 
ditaments of the défendant, and of ail Its real and personal property descrlbed 
in said blU of complaint, situate in the state of Pennsylvania, and also ail of 
its business, share.s of stock, rights, assets, and efl'ects of whatsoever nature 
and klnd, situate in said state, including also its buildings, plants, maehinery, 
tools, merchandise, bills and accounts receivable, cash in hand and in I)ank, 
and ail its contracts, rights, and choses in action, and other corporate rights 
and franchises, and its income and profits accruing and to accrue in said 
state." 
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Other provisions of the decree are identical with those of the New 
Jersey decree, save only that the Pennsylvania decree is expressly 
îimited in its several paragraphs to the property, business, assets, and 
effects of the Standard Roller Bearing Company in the state of Penn- 
sylvania. The receivers took possession of the business of the Standard 
Roller Bearing Company and conducted it. In conducting such busi- 
ness the receivers, acting upon the theory that the license granted un- 
der the Conrad patents inured to their benefit, made and sold bearings 
of the type described in the original license agreement. 

Upon July 8, 1915, the second supplemental agreement was entered 
into. This agreement purports on its face to bave been made by the 
plaintlff and défendant herein, and ratified by the ancillary receivers. 
It recites the original and supplemental agreement of June 6, 1910; 
that the Hess-Bright Manufacturing Company of New Jersey was duly 
succeeded in its rights by the Hess-Bright Manufacturing Company 
of Delaware; that by the original agreement the Standard Roller Bear- 
ing Company was licensed to make only a certain spécial restricted 
form of the patented invention, "and now desires that such license be 
extended to ail the inventions and improvements of said patents, gen- 
erally and without restriction as to form"; and that by the original 
agreement the Hess-Bright Manufacturing Company was prohibited 
from granting to other persons, without tbe consent of the Standard 
Roller Bearing Company, licenses for the same type of bearing, "and 
now desires to be released from such prohibition, so that it may freely 
grant any desired licenses, rights, titles, or interest" under the said 
patents to any person or persons whatsoever. The second supplemen- 
tal agreement then provides that the clause of the original agreement 
hereinbefore quoted shall be revised to read as follows: 

"The party of the second part [the Standard EoUcr Bearing Company] is 
hpre1)y licensed and empowered to make, use, and sell, throughout the United 
States and territories thoreof, as vvell as Canada and Mexico, to the full end 
of the term of said letters patent, bail bearings embodying ail the invention 
and improvements dlsclosed and claimed in said letters patent, whether or not 
of that form or enihodiment heretofore made and sold hy the party of the sec- 
ond part; It being, however, spcciflcally understood aixl stipulated that such 
power and license hereby granted bc and îs nonasslgnable ; and it heing fur- 
ther understood and agreed that the party of the fir,?t part shall hâve the 
liberty of granting siniilar licenses or any other licenses, rights, titles, or in- 
terests to any other person, flnn, or corporation, and shall be at liberty to deal 
in any other way desired by It with respect to said letters patent, this license 
in favor of the pai-ty of the second i)art being a Ijai-e license or permission for 
it to make, use, and sell under said letters p-atent." 

The second supolemental agreement further provides that, save for 
the foregoing modification, the original agreement shall remain in fuU 
force ; that the licensor will pay to the Standard Roller Bearing Com- 
pany amounts equal to 20 per cent of the royalties thereafter received 
from the Standard Roller Bearing Company; and that in the event 
the licensor gives concessions as to discounts or priées or royalties to 
any other licensee more advantageous than then enjoyed by the Stand- 
ard Roller Bearing Company, then in that event the last-named com- 
pany shall be entitled to the same concessions, and that in addition 
thereto the Standard Roller Bearing Company shall be entitled to the 
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aforesaid rebate of 20 per cent, on ail royalties paid by it in excess of 
Jy-i per cent. The corporate names of tîie parties were subscribed to 
the açreement by their respective présidents. The corporate seals at- 
tested by their respective secretaries, were also afFixed thereto. The 
ancillary receivers appended a confirmation in the foUowing form : 

"The undcrsifîiied, bpiiiff the recpivors of the Standard Eoller Bearing Com- 
pany, tlie above-iiamed party of the second part, do liereby confirm, ratify, 
;i.KSont, and join iii the above agreenient, on behalf of tlie sald party of the 
second i)ai'i, and of onr.selves, as receivers, and of the stockholders and credi- 
tors of said conip;iny. [Signed] R. S. Woodward, Jr., Reeeiver. 

"[Signed] S. Laurence Bodine, Recelvcr." 

Was this agreenient fraudulently made? The nature of the fraud 
asserted by the plaintiff is not misrepresentation or concealment, but 
is rather that Woodv/ard, who signed the contract as président of the 
plaintiff corporation and as one of its receivers, so acted, not in the in- 
terest of the plaintiff, but in furtherance of his individual interests, and 
that the défendant, not only had notice of Woodward's breach of trust, 
but in fact induced it. It appears from the évidence that the agree- 
rnent was made on behalf of the plaintiff by its officers without their 
having been authorized so to do by its board of directors. It was rati- 
fied by the ancillary receivers without first submitting the proposed 
contract to the court for its instructions. For many years prior to 
the exécution of the second supplemental agreement several companies, 
notably the New Departure Manufacturing Company, of Bristol, Conn., 
had been manufacturing bearings similar in principle and design to the 
bearin^ described in the above-mentioned original license agreement 
without a license under the Conrad patents. On March 9, 1915, the 
Circuit Court of Appeals of this circuit denied a motion for a rehearing 
in the case of Hess-Bright Manufacturing Co. v. Fichtel, 219 Fed. 723, 
135 C. C. A. 421, whereby it became finally settled, and so recognized 
by the trade, that the bearing of the type described in the original li- 
cense agreement to the plaintiff was within the scope of the Conrad pat- 
ents. The défendant on July 20, 1915, granted unto the New Depar- 
ture Manufacturing Company the nonexchisive right and license to 
make, use, and sell, throughout the United States and ail other terri- 
tory as to which the défendant had the power to grant such rights, 
bearings embodying or containing any or ail of the inventions recited 
in letters patent No. 822,723, and to use, practice, and employ in the 
manufacture and assembling of such bearings any or ail of the inven- 
tions recited in letters patent No. 838,303, with certain exceptions not 
material to this case. Similar licenses were subsequently and during 
the year 1915 granted by the défendant to several other companies that 
had been theretofore operating without a license. The défendant, some 
months after the contract in question was made, and when a plan of 
reorganization of the Standard Roller Bearing Company was being 
çpnsidered, declined to consent to an assignment of the license then 
held by the Standard Roller liearing Company to a new company, and 
declined to grant a new license to such new or reorganized company, 
but expressed a willingness to grant a license to Woodward or his 
nominee. Woodward declined to designate the new or reorganized 



522 2G4 FEDERAL liEPORTEE 

Company as his nominee, uniess he should receive from the under- 
writers for his so doing shares of the common capital stock of the pro- 
posed new company to the amount of $250,000. 

The plaintiff contends that after the above-mentioned décision of the 
Circuit Court of Appeals it was in a position to require the défendant 
to prevent further manufacture by the competing companies of bear- 
ings with side fîlHng slots ; that this would hâve given the plaintiff a 
monopoly of the rightunder the Conrad patents to make, use, and 
sell bearings with side filling slots ; that this right had become most val- 
uable by reason of the aforesaid décision of the Circuit Court of 
Appeals ; that the surrender of that right was a most improvident act 
from the standpoint of the plaintiff, and that the plaintiff, although 
having a more advantageous dealing position, did not acquire under 
the agreement of July 8, 1915, rights and advantages equal to those 
soon thereafter obtained from the Hess-Bright Manufacturing Com- 
pany by the New Departure Manufacturing Company ana other com- 
panies which had theretofore been manufacturing without a license ; 
and that the failure to submit the proposed contract to the board of 
directors of the plaintiff, or to the court, and the improvidence of the 
contract, when viewed in the light of the subséquent refusai of the de- 
fendant to grant a license to the proposed reorganized company, un- 
iess it was made Woodward's nominee, sustain the allégations of fraud. 

[ 1 ] Is this conclusion sound ? The f act of nonsubmission of the pro- 
posed contract to the plaintiff's board of directors, or to the court ap- 
pointing the receivers, can be relevant to the issue of fraud only as it 
tends to show secrecy in the making of such contract. But the contract 
was not made in secret. The advisability of making such a contract was 
discussed by Woodward and Bodine with the creditors' committee, 
i^epresenting raorethan 94 per cent, of the claims against the plaintifif; 
it was likewise under discussion with many stockholders and with at 
least 9 of the 12 directors of the plaintiff company. Was the contract 
an improvident one? The use of bearings with filling slots greatly 
exceeded the use of bearings without such slots. The bearings with- 
out slots command a higher price, and were used by the manufactur- 
ers of the more expensive automobiles. Expert testimony produced by 
the plaintiff and by the défendant differcd upon the question as to 
which is the superior bearing. The plaintiff, in contending that after 
the décision in Hess-Bright Manufacturing Co. v, Fichtel the Standard 
Roller Bearing Company had or was in a position to hâve a complète 
monopoly in the manufacture of the type of bearing with side filling 
slots, overlooks the fact that the original license agreement did not pre- 
vent the licensor from manufacturing that type of bearing and selling ît 
for such price as it saw fit, even though that price should be so far be- 
low the price at which the plaintiff was permitted to sell under the orig- 
inal agreement as to deprive the plaintiff of any or ail benefits from 
the original license. Nor did the original license agreement prevent 
the licensor from granting to others a license to manufacture and sell 
the non-slot type of bearing upon such terms as to royaity and selling 
price as would likewise hâve made the original agreement to the Stan- 
dard Roller Bearing Company of little or no value. 
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Again, there was some doubt in the minds of the receivers and their 
counsel as to whether the license to the Standard Roller Bearing Com- 
pany, it containing a nonassignable clause, inured to the benefit of the 
receivers. The défendant was insisting that by reason of the cessation 
of importations of bearings, due to the war, it was essential that the 
output of bearings in the United States should not be curtailed by the 
décision of the Circuit Court of Appeals, and that to prevent this re- 
suit it would be necessary for it to license some or ail of the companies 
theretofore competing with the plaintiff. The défendant suggested that 
it, the licensor, could under the original agreement engage in the manu- 
facture of side fiUing slot bearings and license other companies to 
manufacture the non-slot type, but that sound business policy, under 
the circumstances then existing, required that ail licensees should be 
permitted to make bearings in any form covered by the patents. The 
plaintiff and the receivership estate were thereby brought face to face 
with a situation that called for the exercise of business judgment. 
Should they stand on the original agreement, or should they consent to 
a modification? Woodward did not attempt to décide unaided and 
alone the proper course to pursue. As hereinbefore said, he submitted 
the question to the creditors' committee ; he discussed it with the stock- 
holders and with practically ail the active members of the board of di- 
rectors. Counsel for the receivers advised that it was unnecessary to 
submit the question to the court. The consensus of opinion was that 
the second supplemental agreement should be made. 

The soundness of this judgment was vindicated, at least so far as 
the receivership estate was concerned, by the fact that the receivers 
subsequently received approximately $30,000 in rebates of royalties 
under the terms of the new agreement that would not hâve been re- 
ceived by them under the original agreement. It appears that Wood- 
ward and Bodîne, though disagreeing as to many of the receivership 
matters, were in accord as to the wisdom of making the contract in 
question. It is also worthy of note that Bodine, who as coreceiver par- 
ticipated in the negotiations for the contract and joined in its ratifica- 
tions as coreceiver, is not charged with fraud. But it is said by the 
plaintiff that, notwithstanding its more advantageous dealing position, 
the companies theretofore manufacturing the bearings without a li- 
cense under the Conrad patents secured more advantageous license 
agreements. It is true that thèse licenses, or some of them, were 
granted "unto the said licensee, and unto only those of its successors 
and légal représentatives who acquired or succeeded to the entire Unit- 
ed States bail bearing business of safd licensee," while the license to 
the Standard Roller Bearing Company was to that company only, and 
was not assignable. This différence is readily accounted for, how- 
ever, by the différence in the financial condition between the Standard 
Roller Bearing Company and the other companies. On the other hand, 
the 20 per cent, rebate in royalties to the plaintiff must not be over- 
looked. The resuit is that I am unable to say f rom the évidence, par- 
ticularly when the matter is viewed as of the date of the contract, rath- 
çr than in the light of subséquent events, that the contract was an im- 
provident one. 
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[2] A further circumstance, tending in the view of the plaintiff to 
prove f raud, is the situation disclosed by the following letter f rom the 
défendant to Woodward, viz: 

"November 9, 1915. 

"Mr. R. S. Woodward, Jr., Standard Roller Bearing Co., 50th & Lancaster 
Ave., Pliiladelpliia — Dear Jlr. AVoodwavd: Tliis is to conflrm our oral coin- 
iiiunlcation to the effect that, if tlie Standard liconse lapses, it is our intention 
to grant to you or to .vour nominee, on tlip condition tliat you are permanently 
and activel.y eonnectcd with sucli nominee, a furtlier lieense iinder tlie Oonrjid 
patent. Of course, tlie présent lieense to the Sta)idard Conipan.y is nonassign- 
al)le and must die witli tliat eompanj', but our relations witli you liave been of 
such a satisfactory cliaraeter as to induee us to recognize the personal élé- 
ment involved, and for tliat reason we are dispos<îd to contiiaie a lieense to 
you, or sonie concern with whieh you wlll be aetively connected. Of course, 
the terins will not and cannot be better tba]i tho.se that hâve been lately 
granted to our more récent licensees. 

'•Yours very truly, ïhe Iless-Bright Manufacturing Company, 

"FBB-TRC [Signed] Fred E. Bright, Président." 

This letter was written more than four months after the exécution 
of the contract in question. The occasion for its being written was that 
Woodward had at about the date of the letter, and at the request of 
the reorganization committee, conferred with the défendant relative 
to the acquisition by the proposed new company of a lieense under the 
Conrad patents. There is no évidence that the granting of a lieense to 
Woodward or his nominee was ever in the mind of the défendant Com- 
pany at any time before such conférence, that Woodward prier there- 
to was in any way aware that he could personally obtain such lieense, 
or that the offer to grant a lieense to Woodward or his nominee under 
the conditions mentioned was based upon reasons other than those 
statéd in the letter ; and there is no évidence from which such infer- 
ences may be justly drawn. ^ 

As I hâve heretofore found no secrecy in the making of the second 
supplemental agreement, and as I hâve been unable to find that that 
agreement was under the circumstances an improvident one, I 
am unable to find that the position of the défendant company. as dis- 
closed by the foregoing letter, is inconsistent with bona fides in the 
makinw of the second supplemental agreement. Being unable to find 
any connection between the contract of July 8, 1915, and the letter of 
November 9, 1915, I am not convinced that the subséquent act of 
Woodward in endeavpring to obtain from the underwriters of the re- 
organized company a large amount of its capital stock, in considération 
of his designating such company as his nominee to receive the lieense 
referred to in that letter, is enlightening upon the question of fraud in 
the making of the second supplemental agreement. The propriety or 
impropriety of such action on the part of the receiver, separate and 
apart from the issue of fraud, is, of course, not before me. Even the 
cumulative force of the separate matters adduced in support of the 
charge of fraud, and hereinbefore considered, is not sufficient to over- 
come the presumption that men are honest in their dealings. I there- 
fore find that the charge of fraud bas not been sustained. 

Was the plaintiff, by reason of the receivership decrees, without 
power to make the agreement of July 8, 1915? The plaintiff claimS 
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that it was without power to make that agreement, and bases its claim 
upon the contentions that the agreement is contrary to the terms of 
the injunction granted by the receivership decrees, and that the ap- 
pointment of receivers for the plaintiff corporation was a suspension 
of its functions and autiiority over its property and efifects. In con- 
sidering thèse contentions it will be assumed, bnt without deciding, that 
one or both of the decrees applied to the original license agreement, 
although it was nonassignable, and that tlie contract was made in vio- 
lation pi the injunction. 

[3] Did the injunction make the contract void as to the plaintifï? 
I fînd no well-settled doctrine that an act done in violation of an in- 
junction is a complète nuUity. On the contrary, the usual remedy for 
breach of an injunction is by proceedings against the offending party 
for an attachment for contempt, and where the violation bas taken the 
form of a transference of the subject-matter of the litigation, creating 
an incumbrance against it, entering into a contract affecting it, or de- 
livering possession of it to another, the person guilty of such violation 
may be required to restore the status to purge himsclf of the contempt. 
ITigh Qji Injunctions, §§ 1449, 1461 ; Murphey v. liarker, 115 Ga. 77, 
41 S. E. 585 ; Ashby v. Ashby, 62 N. J. Eq. 618, 50 Atl. 473. But the 
restoration in such cases is not to vindicate the authority of the court, 
but is for the benefit of the party at Vv'hose instance the injunction was 
granted. Declaring a contract made in violation of an injunction void, 
which is merely a means of restoring the status, is not for the protec- 
tion of the court, and therefore required by public policy, but is for 
the benefit of the person injurcd by the forbidden act. Such a remedy 
is civil in its nature, and is obtained upon proceedings instituted by 
private individuals, and not by the court in the interest of the gênerai 
pubhc. Thompson v. Pennsylvania R. Co., 48 N. J. Eq. 105, 21 Atl. 
182 ; Ashby v. Ashby, supra. 

In !Murrav v. Lylburn, 2 Johns. Ch. (N. Y.) 441, and 'n Union Trust 
Co. v. Southern Nav. Co., 130 U. S. 565, 570-571, 9 Sup. Ct. 606, 32 
E. Ed. 1043, acts had been done in violation of an injunction. The 
court in each case tested the validity of the act by the doctrine of lis 
pendens. The acts were thereby held void only at the élection of the 
injured party. In fact Chancellor Kent in Murray v. Eylburn exnress- 
ly gave to the injured party the option of having the sale declared void 
or of taking the proceeds of the sale. I find no case holding that an act 
done in violation of an injunction will be undone by the court upon the 
application of the wrongdoer. I think the true doctrine is that ex- 
pressed in Greenwald v. Roberts, 4 Heisk. (Tenn.) 494, which in sub- 
stance is that an act done in violation of an injunction may be held void 
upon the application of the party injured thereby, but that such act is 
valid as to the wrongdoer. I am of the opinion, therefore, that the in- 
junction constitutes no basis for a decree in this cause adjudging the 
second supplemental agreement invalid. 

[4] Did the appointment of receivers for the plaintiff corporation 
deprive the plaintifï of its power to make the contract m question? It 
is well settled that the appointment of a receiver of a corporation does 
not dissolve the corporate entity or terminate its légal existence. Chem- 
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ical National Bank v. Hartford Deposit Co., 161 U. S. 1, 16 Sup. Ct. 
439, 40 h. Ed. 595 ; Du Pont v. Standard Arms Co., 9 Del. Ch. 315, 
320. 81 Atl. 1089. This is true, even though the decree appointing the 
receivers also enjoins the corporation from exercising its powers and 
franchises. Kincaid v. Dwinelle, 59 N. Y. 548. The court in O. & M. 
Ry. Co. V. Russell, 115 111. 52, 57, 3 N. E. 561, 563, said: 

"Notwlthstandlng the appointinont of the receiver, the corporation is clothed 
with its franchises, aiid such eoriwration still exists. The effect of the ap- 
pointment of the receiver is simply to give hlm the temporary management of 
the rallroad, under the direction of tlie court, instead of tlie manager ap- 
pointed by the directors of the corporation. It is that, and notliing more. As 
the corporation still exists, It nmy still exercise, as before, its franchises, so It 
does not interfère with the rightfnl management of the road by the receiver, 
so far as hls duties are deflned by the court appointing liim." 

To the same efïect is Alderson on Receivers, pp. 505-509. 

In Linn v. Dixon Crucible Co., 59 N. J. Law, 28, 30, 35 Atl. 2, it 
was held that, if the corporate existence remains unimpaired, the cor- 
porate powers continue to exist. The Court of Errors and Appeals of 
New Jersey, the state of the domicile of the plaintifi', in Rosenbaum v. 
U. S. Crédit System Co., 61 N. J. Law, 543, 40 Atl. 591, said : 

"The statutes nowhere provide that a mère adjudication of insolvency and 
appointment of a receiver shall talce from the corporation its right to transaet 
business. The practical effect of insolvency and receivership would probably 
be the stoppage of business, but the right to continue would not be taken 
away." 

The necessary inference is that a statute is required to give to the 
appointment of a receiver the effect of depriving a corporation of its 
franchises. True, an injunction may operate upon the corporation and 
its officers, and render them liable to punishment for the exercise of 
certain corporate powers. Again, the appointment of a receiver for a 
corporation places its property in gremio legis (Alderson on Receivers, 
199, 505-509), and the doctrine of lis pendens might be applicable in the 
event that any one should attempt after the appointment of a receiver 
to acquire property from the corporation (Tilton et al. v. Cofield et al., 
93 U. S. 163, 23 L. Ed. 858). But this is far from saying that the cor- 
poration is stripped of its powers and franchises by the appointment 
of a chancery receiver. It merely says that the exercise of such pow- 
ers may be hazardous, and that any acts of the corporation depleting or 
adversely affecting the receivership estate may be undone upon appli- 
cation of the proper party. 

The plaintiff cites Gravenstine's Appeal, 49 Pa. 310, Treat v. Life 
Insurance Co., 199 Pa. 330, 49 Atl. 84, 85 Am. St. Rep. 788, and Lin- 
ville v. Hadden & Co., 88 Md. 596, 41 Atl. 1097, 43 L. R. A. 222, in 
support of its contention that the appointment of receivers for it by 
the court of its domicile eiîfected a suspension of its functions and au- 
thority over its property ; but thèse cases do not state that their con- 
clusion is based upon a finding that the appointment of a chancery re- 
ceiver strips the corporation of its franchises and powers — the matter 
with which we are now concerned. The judgment in each of those 
cases may be based upon any one or more of the other théories hereto- 
fore mentioned. Consequently those cases are not necessarily inconsist- 
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ent with a finding that the corporate powers and franchises remain 
intact after the appointment of a receiver. 

Furthermore, in the case at bar the act of the corporate officers in 
making the second supplemental agreement was not detrimental to the 
receivership estate. On the contrary, inasmuch as the license under 
the original agreement was nonassignable, the making of such sup- 
plemental agreement was probably the only way in which the value of 
the license to the receivership estate could be increased, and it was 
increased by such contract to the extent of approximately $30,000. The 
making of such supplemental agreement might therefore be said to be 
in strict conformity with the spirit of the receivership decrees, though 
in conflict with the letter thereof. It must also be noted that the re- 
ceivership estate was closed and the receiver discharged without the 
contract having been set aside, without contempt proceedings having 
been instituted against the corporate officers executing the agreement, 
and that the person now asserting invalidity of the contract is the cor- 
poration itself. For the foregoing reasons I find that the receivership 
decrees did not deprive the plaintiff of its power to make the contract 
in question. 

[5] The exécution of the agreement of July 8, 1915, on behalf of 
the plaintifif by its corporate officers, was not antecedently authorized 
by it. Is the agreement for that reason not binding upon the plaintiff? 
The want of antécédent authority may be cured by subséquent ratifica- 
tion. Such ratification may be express or implied. No express ratifica- 
tion by the Standard Roller Bearing Company has been shown. Touch- 
ing implied ratification it appears that more than a majority of its di- 
rectors and the holders of probably a majority of its capital stock had 
knowledge of the facts from the time the contract was made. The 
défendant began operating under the agreement within a few days 
after it was made, and has since continued to operate under it. On Au- 
gust 11, 1916, a pétition was filed by the creditors' committee in the Dis- 
trict Court of the United States for the Eastern District of Pennsylva- 
nia in the cause in which the Standard Roller Bearing Company was 
défendant. A copy of the second supplemental agreement was one of 
the exhibits annexed to that pétition. Subsequently certain stockhold- 
ers filed a pétition in said cause, attacking the validity of the agreement 
in question. The corporation remained silent. Pursuant to stipulation 
between the attorney for the receivers and the attorney for the peti- 
tioning stockholders, the stockholders' pétition was dismissed by the 
court on March 5, 1917. Still the corporation remained silent. It con- 
tinued to remain silent until after the sale of ail its assets, and the re- 
ceivership estate had been substantially closed. 

Silence under such circumstances seems inconsistent with any theory 
other than that of ratification. But the corporation did more than 
remain silent. It, or its receivers, made bearings of the non-slot type. 
Rebates of royalty as provided for in the second supplemental agree- 
ment were made monlhly by the défendant to the Pennsylvania receiv- 
ers until the sale of the assets in February, 1917. The receivership 
estate was increased thereby to the extent of approximately $30,000. 
The corporation had the benefit thereof. Ratification is a matter of in- 
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tention, but an intention to ratify may be presumed from the conduct 
of the principal. Passive acquiescence, with knowledge for more than 
a reasonable time, under ail the circumstances and particularly where 
the unauthorized act is bénéficiai to the principal, will operate as a 
ratification. Knowles v. Northern Texas Traction Co. (Tex. Civ. App.) 
121 S. W. 232; United States Light & H. Co. v. J. B. N. Electric Co. 
(C. C.} 189 Fed. 382. I am of the opinion that in légal contemplation 
there was a ratification by the corporation at or before the date upon 
which the stockholders' pétition was dismissed. This makes it un- 
necessary to consider events thereafter occurring. 

In the view I hâve taken of the case it also becomes unnecessary to 
pass upon other théories upon which the défendant claims the contract 
may be sustained, or the plaintiiï estopped from setting up its invalidity. 
It likewise becomes unnecessary to pass upon the motion to dismiss 
Brown Bros. & Co. as parties plaintifif. 

The bill of complaint must be dismissed, with costs. A decree 
accordingly may be prepared and submitted. 



MINERALS SEPARATION, Limited, v. MIAMI COPPER CO. 

(District Court, D. Delaware. January 27, 1920.) 
No. 331. 

1. Equity <S=297 — Burden is on plaintifT to show that leave to flie supple- 

inental bill should be granted. 

The burden of showlng tliat a motion for leave to file a supplemeutal 
bill should be granted is on plaintlff. 

2. Courts <©=34î — Leave to file supplemental bill not granted unless alléga- 

tions material. 

Under eqtiity rules 19 and 34 (198 Fed. xxili, xxviii, 115 C. C. A. xxiii, 
xxvlli), plaintiff, aslsing leave to file a supplemeutal bill, must show that 
Its allégations are material; and they are not material unless he oould 
not liave the relief prayed for under the original bill. 

3. Patents <§=»310(10) — Supplemental bill not necessary or proper to entitle 

plaintiff to accounting for infringîng acts subséquent to suit. 

In a suit for infringement of a patent, the aacounting before the master 
Is not limited to the infringing acts occurring pilor to the flliiig of the 
original Mil, or prior to the date of the decree, but is had as nearly a» 
may be to the time of the coming in of the master's report ; and hence a 
supplemental bill is neither necessary nor proper to obtaiu an accounting 
for acts of infringement subséquent to the filing of the original bill. 

4. Patents <S=>310(10) — On motion for leave to fllo supplemental bill court 

cannot assume that fuU relief cannot be granted under original bill. 

Ou application for leave to file a supplemental bil! in a patent infringe- 
ment suit, setting up acts of infringement subsetiuent to the bringing of 
the action, where the nature of (he infringing acts is not disclosed, the 
court cannot assume that full relief may not be alïorded plaintiff under 
the original bill. 

5. Patents <©=>310(10) — Leave to file supplemental bill denied, where some al- 

légations are immaterial and confiising. 

In a patent infringi'm(>nt suit, leave to file a supplemental bill, alleging 
an assigmnent of the bénéficiai interest in the patents in question, and 

(g;:3For other cases see same topic & KKY-NUMBHli in ail Key-Numbered Digests & Indexes 
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the flIJng of a dlsdaimer, wlU be denied, wliere the bill also con tains other 
allégations whlch are Immaterial, and would probably be confusiug and 
detrimental to the orderly. progress of tbe cause. 

In Equity. Suit by the Minerais Séparation, Limited, against the 
Miami Copper Company. On motion for leave to file a supplemcntal 
bill. Motion denied without préjudice. 

Henry D. Williams and William Houston Kenyon, both of New York 
City, and Thomas F. Bayard, of Wilmington, Del., for plaintiff. 

Charles Neave, of New York City, and John F. Neary, of Wilming- 
ton, Del., for défendant. 

MORRIS, District Judge. This suit is based upon United States let- 
ters patent No. 835,120, No. 962,678, and No. 1,099,699. The bill of 
complaint of Minerais Séparation, Limited, alleged infringement there- 
of by the défendant Miami Copper Company and prayed an injunction 
and an accounting. AU the claims in issue, other than claim 9 of No. 
835,120, which was adjudged to be too broad, were held valid and in- 
fringed. 237 Fed. 609; 244 Fed. 752, 157 C. C. A. 200. Thereupon 
the cause was referred to a master to take and state an account of the 
profits .and to assess the damages. This is now being donc. A writ of 
injunction was issued, as directed by the interlocutory decree, and serv- 
ed upon the défendant permanently enjoining and restraining the de- 
fendant — 

"from any installation or use in any manner of the said patented Inventions 
described in letters patent of the United States No. 835,120, and partieularly 
pointed ont in claims 1 and 12 thereof, letters patent of the United States No. 
902,678, and partieularly pointed out in claims 1, 2, 5, and 6 thereof, and let- 
ters patent of the United States No. 1,099,099, and partieularly pointed out in 
claims 1 to 12, inclusive, thereof, or any part thereof, and from in any way 
directly or indlrectly infrlnging said claims or any of them." 

The plaintifï now présents to the court a proposed supplemental bill 
and by oral motion makes application for permission to file it. This 
motion is opposed by the défendant. The proposed supplemental bill, 
after briefly reciting the proceedings heretofore had in the cause, al- 
lèges that Minerais Séparation American Syndicate (1913), Limited, 
acquired the entire bénéficiai interest in said letters patent; that the 
syndicate aforesaid by an instrument of writing sold, assigned, and 
transferred to Minerais Séparation North American Corporation ail 
its right, title, and interest in and to said letters patent and that 
"by virtue of the premises Minerais Séparation, Limited, and Min- 
erais Séparation North American Corporation, plaintiffs, became and 
now are the sole owners of said letters patent, * * * and of 
ail claims and demands and rights of action for profits and damages 
for infringements of said letters patent during the period of the in- 
fringement thereof by the défendant" ; that on March 28, 1913, Miner- 
ais Séparation, Limited, complainant, entered its disclaimer in so much 
of the thing patented by claims 9, 10, and 11 of said letters patent No. 
835,120 as it did not choose to hold or claim by virtue of said letters 
patent, and that on the 2d day of June, 1919, by the décision of the Su- 
prême Court in Minerais Séparation, Limited, and others, against 
264 F.— 34 
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Butte & Superior Mining Company, the disclaimer aforesaid was up- 
held as good and valid in law and as entered without unreasonable 
ncglect or delay. The further allégations of the proposed supplemental 
bill and its prayers are as f ollows : 

"6. Tàat the Miami Copper Company, défendant, subséquent to the flling 
of the bill of coniplaint herein, and without the llcense and allowance of the 
plaintifts, employed processes of concentrating powdered ores embodying and 
oontajning the invention or inventions of claims 1 and 12 of said letters pat- 
ent No. 8.35,120, claims 1, 2, 5, and 6 of sald letters patent No. 9(12,678, and 
claims 1 to 12, inclusive, of sald lettersl patent No. 1,099,699, and has ever since 
so done and now continues so to do in dlsregnrd of the plaintifî's riglits as 
aforesaid, and notwithstahding tiie jiermanent injunction of this court served 
upon the défendant as aforesaid, and to the greut and irréparable and contin- 
uing loss and damage of the plaintilïs and the unjustlfiable profit of the de- 
fendant, and that Its nnlawful acts as aforesaid hâve the efCect of encouraging 
and jntluclng others so to Infringe In disregard of the plaintlfCs rlghts as 
atorPisald. 

"ïhe plalntlffs therefore pray: 

"I. For a permanent injunction and injunction pendente llte restralning the 
Miami Copper Company, défendant, its oflicers, associâtes, servants, agents, 
attorneys, clerks, and workmen, and every person acting for or on behalf of 
said défendant, from any installation or use or continued usé in any manner 
of the said patented inventions and particularly claims 1 and 12 of letters pat- 
ent No. 835,120, claims 1, 2, 5 and 6 of letters patent No. 962,678, and claims 
1 to 12, liAclusive, of letters patent No. 1,099,699, or any part thereof, In viola- 
tion of the rights of the plalntlffs as aforesaid. 

"II. For an accounting of ail profits and damages arlsing from said Infringe- 
ment and that any damages assessed may be tripled. 

"III. For such other and further relief as the circumstances of the case may 
require." 

The claims alleged by the proposed supplemental bill to hâve been 
infringed subséquent to the filing of the original bill of complaint are 
the same claims that were held valid and infringed by the decree here- 
tofore made in this cause, and the injunction now prayed is, with the 
exception of the words "or continued use," identical with the injunction 
heretofore issued, served upon the défendant in September, 1917, and 
now remaining in fuU force and effect. 

[1, 2] The burden of showing that the motion now made should be 
granted and the proposed supplemental bill filed is, of course, upon the 
plaintiflf. To meet this burden the plaintiff must show, among other 
things, that the allégations of the proposed bill are matériel. Equity 
Tules 19 and 34 (198 Fed. xxiii, xxviii, 115 C. C. A. xxiii, xxviii). The 
allégations are not shown to be material, unless it appears that the 
plaintifif may not under the original bill hâve the relief prayed for by 
the proposed supplemental bill. 

Does it appear that the plaintiff may not under the original bill hâve 
the relief sought under the second prayer of the proposed supplemen- 
tal bill, namely, an accounting for acts of infringement subséquent to 
the filing of the original bill ? More than a century ago Sir Thomas 
Plumer, in Adams v. Dowding, 2 Madd. 53, 59, held that in taking an 
account the master is not limited to the date of the filing of the original 
bill, but must extend the account down to the time of the hearing be- 
fore him; that new matter alleged in the supplemental bill is not ma- 
terial, if relief therefor may be given under the original bill ; and that. 
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where a complainant might hâve under the original bill, the relief 
prayed for hy a supplemental bill, such supplemental bill is improper. 
He said: 

"The original bill entltled the plalntiff to hâve ail the aecounts taken, and 
if no supplemental blU had been filed an account nmst hâve been taken, before 
the master, between the parties, as it stood at the time of the account taken.. 
• * * If merely relevant events liappening subséquent to the flllng of a MIL 
makes a supplemental bill necessary it is necessary in thls case ; but it is not 
ail relevant events posterlor to a blU that render a supplemental bill neces- 
sary. It can seldom be necessary where the blU is for an account When a 
blU is filed for an account of tithes, an account is taken of receipts posterior 
to the original bill, and it never was siipposed Uiat a supplemental bill waa 
necessary, because tithable inatter had been received subséquent to the flllng 
of the original bill. « * * MUner v. Harwood, 17 Ves. 144, is a décisive 
authority to shovc that the mère drcumstance of a relevant event happening 
subséquent to the original bill is aot suilicient to warrant a supplemental bill, 
unloss such subséquent event &e material. In that case the Lord Chaucellor 
eays (id. 148, 149): 'If, however, this bill, praying the benefit of this supple- 
:nental matter, is to be considered regular, the other ground, upon which it is 
resisted, appears to me tenable, vlz. that thls matter cannot upon just reason- 
ing be représentée as material and bénéficiai ; and the demurrer œay there- 
fore, upon that ground, be supported.' Hls Lordship then compared the new 
inatter wlth the original bill, to see if it was material, and, beitig of opinion It 
was not material, he allowed the demurrer. It appears, therefore, that my 
Lord Chancellor agrées wlth Ixird Redesdale that where there Is no altération 
in the interest of the parties, nor any particular drcumstance requlring further 
discovery, but where only a fact bas ocairred which mlght be proved on tak- 
ing the account prayed by the original blU, and the relief is not varied by the 
supplemental matter, but the plalntiff might bave the relief prayed for by 
such bill, under the original bill, a supplemental bill Is improper. If this sup- 
plemental bill were allowed, it would be a précèdent, In ail bills for an ac- 
count, to hâve every six weeks a new supplemental bill." 

A half century later the same principle was enunciated by the Sti- 
preme Court in a patent case. In Rubber Co. v. Goodyear, 76 U. S. 
(9 Wall.) 788, 800 (19 h. Ed. 566), it said: 

"In taking the account the master was not llmited to the date of the decree. 
In such cases, it is proper to extend the account down to the time of the hear- 
Ing before him, unless the Infrlngement ceased prier to that time. The rights 
of the parties are settled by the decree, and nothing remains but to ascertaiu 
the damages and adjudge thelr payraent The practice saves a multiplicity of 
Buits, time, and expcnse, and promûtes the ends of justice. We see no well- 
founded objection to It." 

This rvile remains unmodified by the Suprême Court and bas been 
recognized in numerous cases, among which are the f oUowing : Knox 
et al. V. Great Western Quicksilver Min. Co., 6 Sawy. 430, Fed. Cas. 
No. 7,907 ; Gold & Stock Tel. Co. v. Pearce and others (C. C.) 19 Fed. 
419 ; Tatham et al. v. Lowber et al., 4 Blatchf . 86, Fed. Cas. No. 13,- 
765; Morss v. Knapp (C. C.) 35 Fed. 218; Untermeyer v. Freund, 58 
Fed. 205, 7 C. C. A. 183 ; Westinghouse Air Brake Co. v. Christensen 
Engineering Co. (C. C.) 126 Fed. 764; Brown Bag-Filling Mach. Co. 
V. Drohen (C. C.) 171 Fed. 438, affirmed 175 Fed. 576, 99 C. C. A. 192; 
Stebler v Riverside Heights Orange Growers' Ass'n (D. C.) 211 Fed. 
985. The courts of the third circuit also recognize and apply this rule. 
Edison Electric L. Co. v. Westinghouse Electric & Manufg. Co. (C. C.) 
54 Fed. 504; Hoe et al. v. Scott (C. C.) 87 Fed. 220; Walker Patent 
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Pivoted Bin Co. v. Miller (C. C.) 146 Fed. 249; Rollman Mfg. Co. v. 
Universal Hardware Works (D. C.) 218 Fed. 651. 

[3, 4] It is clear, therefore, that the accountin^ before the master 
for alleged infringing acts is not limited to those acts occurring prior to 
the date upon which the original bill is filed, or to a time prior to the 
date of the decree, but is had as nearly as may be to the time of the 
coming in of the master's report. Even if there be some infringing acts 
which, by reason of substantial changes from the process adjudged an 
infringement, are not within the scope of the master's inquiry — as to 
which no opinion is now expressed — yet as the nature of the acts re- 
ferred to in the proposed supplemental bill are nowhere disclosed, the 
court cannot assume that full relief may not be afforded the plaintiff 
under the original bill. Consequently it bas not been shown that the 
proposed supplemental bill is either necessary or proper to obtain the 
relief sought by its second prayer. 

May the relief sought by the first prayer of the proposed bill be 
obtained under the original bill? The writ of injunction heretofore 
issued in this cause affords to the plaintiff in certain instances at least 
as full and complète relief against subséquent acts of infringement as 
would the injunction now prayed for. This being true, and the nature 
of the acts referred to in the proposed bill being nowhere disclosed, the 
court cannot assume that full injunctive relief may not be afforded 
the plaiiltiff under the original bill. 

From the foregoing it follows that the motion for leave to file the 
proposed supplemental bill, so far as it is based upon allégations of 
•continuing infringements, must be denied. As it does not appear that 
full relief may not be had under the original bill, it is not necessary now 
to détermine whether under other circumstances a supplemental bill 
Avould be necessary or proper. 

[5] The only matters set forth in the proposed bill, other than those 
heretofore considered, are the allégations dealing witli the assignment 
of the bénéficiai interest in the patents in c|uestion, and with the filing 
of the disclaimer. But, if thèse matters be otherwise properly pre- 
sented, they should be unincumbered with allégations which, though not 
material, would probably be confusing and detrimental to the orderly 
progress of the cause. 

The motion for leave to file the proposed supplemental bill must 
therefore be denied without préjudice. 
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In r& BENNETT. 

(district Covirt, AV. D. Jlissourl, C. D. Jannary 3. 1020.) 

1. Sales ®::=465— Filing of conditional sale contract held sufficient. 

The flliii.ir for rocoi'U of a conditional sale contract, althotigti it is not 
acknowleUged nor recorded, Jicld a conipliance with Kev. St. Mo. 1909, § 
2SS9. 

2. Bankruptcy (Sx::3l63 — Fillng of conditional sale contract within four months 

ciocs not effeot préférence. 

Ttiat a conditional salo contract was not reeordcd tintil within four 
moutlis prlor to tlie bankruptcy, and aftcr insolvcncy of tlie imrchaser, 
docs not render surrcutier of tlie propoi'ty to seller an unlawful préférence. 

3. Bankruptcy <S:^I84(2)— Unrecorded conditional sale contract void against 

subséquent "creditors." 

T:nder lîev. St. Mo. 1909, s 2SsS9, rcquiring recording of conditional sale 
conîi-aets to render thent valid asainst creditors of rlie purchascr, and 
the iaw of tlie state as settled by décision, a conditional sale contract, 
r( servin.a litle in the seller, held void as against gênerai creditors In banlj- 
ruptcy of the purchascr, whose debts were incurred siibseciiient to the 
contract. but before it was recorded. 

[Kd. Note. — For oIIkt delinitions, see Words and I*hrases, First and 
Second Séries, Crédit or.] 

In Bankru]3tcy. In the matter of Eugenus H. Bennett, bankrupt. 
On review of order of référée denying pétition of the B. F. Avery & 
Sons Plow Company to reclaim property. Affirmed. 

EUis & Yale, of Kansas City, Mo., and Lamm, BohUng & Lamm, of 
SedaHa, Mo., for petitioner. 
G. W. Barnett and Paul Barnett, both of Sedalia, Mo., for trustée. 

VAN VALKENBURGH, District Judge. [1] Two subsidiary 
questions are presented, which may be briefly (hsposed of . The référée 
held that the réservation of title in the petitioner was void because the 
contracts of conditional sale were not acknowledged and recorded, as 
required by section 2889, R. S. Mo. 1909, but were merely filed for 
record, which the référée deemed not to be a compliance with that 
statute. In my mémorandum, filed in this same case on review of the 
order of the référée denying the réclamation pétition of the Acme Har- 
vesting Machine Company, I decided this contention, as hère, in favor 
of the petitioner. 

[2] It is said that, although the référée does not specifically so 
State, he inferentially holds that, because the conditional sale contracts 
in controversy were filed within four months prior to bankruptcy and 
while bankrupt was insolvent, the surrender of the goods sought to be 
reclaimed would effect an unlawful préférence. The décision of the 
Suprême Court in Bailey v. Baker Ice Machine Co., 239 U. S. 268, 36 
Sup. Ct. 50, 60 L. Ed. 275, is conclusive upon this point, which is re- 
solved in favor of petitioner. 

[3] The main, and indeed the only substantial, point of controversy 
submitted, is thus stated in the brief of counsd for petitioner: 

"The référée crred in holding that said contracts were void as to gênerai 
creditors of said bankrupt, whose debts were incurred between the dates of the 

^zsFoT other cases see same topic & KBY-NUMBER in ail Key-Numbered Digests & Indexes 
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exécution of said contracts and the date of their fllinc;, to wit, Jamiary 11, 
1919." 

It may be noted, in passing, that the pétition in bankruptcy was filed 
January 24, 1919, just 13 days later. Counsel contends that this rnling- 
is in conflict with the ruling case in Missouri on this subject, to wit, 
Thompson & Co. v. Massey, 76 Mo. App. 197, and with those of the 
Circuit Court of Appeals for this circuit, in T. L. Smith Co. v. Orr, 
224 Fed. 71, 139 C. C. A. 517, and In re Terrell, 246 Fed. 743, 159 C, 
C.A. 45. 

With respect to the latter case it will be sufficient to say that it was 
decided, not only upon the faith of the statute of Oklahoma, but also 
upon the décisions of the Oklahoma courts in construing that statute 
(246 Fed. loc. cit. 753, 159 C. C. A. 45), in which section 2894 is given 
controlling force and efifect. This section reads thus : 

"In the absence at fraud, every contract of a debtor is vnlid against ail lils 
creditors, existing or subséquent, who hâve not acquired a lieu on the property 
affiected by such contract." 

No such provision is found in the statutes of Missouri, nor is any 
such condition injected by judicial décision. Judge Reed, in his 
opinion, dismisses the cases of In re Martin (Pétition of Bothe) 173 
Fed. 597, 97 C. C. A. 547, and First National Bank v. Connett, 142 
Fed. 33, 73 C. C. A. 219, 5 L. R. A. (N. S.) 148, with the remark that 
they were decided under the recording law of Missouri, which dififers 
in this very vital particular from that of Oklahoma. 

Counsel is correct in saying that Thompson & Co. v. Massey is, in 
fact, the ruling case, in so far as there is one, in Missouri, on the point 
in question, and the language of Judge Sanborn in T. L. Smith Co. v. 
Orr, supra, is expressly based upon that Missouri case. Neither of 
thèse cases, properly read, are décisive of the point, as counsel for 
petitioner claims. À moment's reflection will make this clear. It is 
conceded that the law requiring the recording of chattel mortgages 
would postpone this petitioner under the admitted facts in this case. 
Section 2861, R. S. Mo. 1909, provides : 

"No mortgage or deed of trust of personal property hereafter made shall 
be valid against any other person than the parties thereto, uuless" recorded, 
etc. 

At the outset it was contended that "any other person" did not in- 
clude creditors, because creditors were not specifically named. The 
courts, however, decided that creditors were obviously included within 
those terms. This would ordinarily mean a creditor, as understood 
generally and specifically in many other jurisdictions, that is to say, a 
creditor, armed with process, who had fastened upon the property 
prior to recordation ; but promptly and decisively the Missouri courts 
made an obvious distinction between antécédent creditors and subsé- 
quent creditors, those whose debts accrued between the giving of the 
mortgage and the filing of the same for record. Williams v. Kirk, 68 
Mo. App. 457 ; Landis v. McDonald, 88 Mo. App. 335. In the latter 
case the following language from Crippen v. Fletcher, 56 Mich. 386, 23 
N. W. 56, is quoted as an approved statement of the reasoning upon 
which this doctrine is predicated : 
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"When a ehattel mortgage exists and is concenled, it Is, uncler the statute, 
Toid for the reason that it prortiices a false appearance of entire solvency 
when in fact a person known to hâve mortgagcd hig stock «-ould not he as 
likely to get crédit as one who liad given no such security ; and those who 
deal with sucli a dcbtor are liaWe to be defrauded by appearancos. Oue who 
gives crédit under such circumstances is necessarily exposed to that mischief, 
and tlie law has removed ail questions of suspicion or notice by raaking 
ehattel mortgagps void, at ail events, against creditors who deal with a 
debtor so situated. Such creditors are directly withln the policy of the stat- 
ute." 

As against the antécédent créditer the mortgage may be validated 
by recordation, or by possession taken prior to the time when such 
créditer has fastened upon the property by légal process. The subsé- 
quent créditer need take no such step for the préservation of his right ; 
as to him a superior right in equity is immediately created, which can- 
not later be divested by any act of the mortgagee ; this right is affirma- 
tive and offensive, as well as défensive. For example, in Williams v. 
Kirk, supra, the mortgagee had already recorded its mortgage and 
taken possession of the property covered by it the day bef ore the sub- 
séquent créditer levied an attachment thereon. It was held that the 
subséquent créditer had acquired a clear équitable right su]:ierior to the 
mortgagee, which entitled him to relief without the necessity of fixing 
a lien as a prerequisite. This holding, as many thus stated, was to 
effect the manifest ebject, purpose, and spirit of the law. 

Counsel contcnds, however, that the rule in conditional sales is other- 
wise; but the Court of Appeals for this circuit, in two cases, Mc- 
Elvain V. Hardesty, 169 Fed. 31, lec. cit. 35, 94 C. C. A. 399, and L. 
A. Becker v. Gill, 206 Fed. 36, 37, 124 C. C. A. 170, has expressly held 
that in Missouri this rule is applicable to centracts of conditional sale. 
In the latter case Judge Hook says : 

"We think the construction of the state statutes and décisions is sound, and, 
in addition, makos for the observance of tlie letter and spirit of the registi'y 
laws and business honesty." 

This would seem to settle the controversy, unless the later case ef 
Smith Co. V. Orr, 224 Fed. 71, 72, 139 C. C. A. 517, as fetmded upon 
Thompson & Ce. v. Massey, 76 Mo. App. 197-204, has announced a 
différent conclusion. Counsel fer petitioner thinks it has. 

In Smith Co. v. Orr, Judge Sanborn was not dealing with the ques- 
tion hère presented. He décides that a receiver appointed in a suit in 
equity instituted by a créditer against his insolvent debtor to admin- 
ister and couvert into money the property of the debtor, and distribute 
the preceeds thereof among his creditors, has the power of creditors 
armed with process to disregard or avoid, under section 2889, R. S. 
Mo. 1909, the unrecerded condition in a contract of conditional sale 
to the debtor ef personal property, which !he receiver finds in his 
possession and there seizes, even though no créditer had sued out any 
process befere the receiver made the seizure. The question presented 
was whether the receiver had rights greater than the vendee company ; 
it appearing that ne créditer had fastened any lien upon the property. 
As an incident to his opinion, but in no sensé as controlling his conclti- 
sioni the learned judge stated what could be done by creditors in the 
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case of an unrecorded chattel mortgage, and what he conceived could 
and could not be donc by creditors in the case of an unrecorded con- 
Iract of conditional sale. He announces that the question is one — 

"of ]ocal law, of the construction of a statute of the state, aud of lUe dé- 
termination of its jiidielal praetiec thereiiiider, and the décision <if tliis «iiies- 
tion by the highest » * * tribunal of tlie state is controlling iu the fédérai 
courts." 

Pursuant to this unquestioned rule he states that : 

"Creditors who are 'anned witli process' may, and tliose wlio are not thns 
armed may not, disregard or avoid tlie unrecorded condition of a contract (jt 
conditional sale under section 2889 of the Statutes of Missouri." 

He bases this conclusion expressly and solely upon the décision of 
the St. Louis Court of Appeals in Thompson & Co. v. Massey, 76 Mo. 
App. 197-204; but Thompson & Co. v. Massey does not bear out this 
interprétation. Judge Sanborn, of course, did not bave in mind at 
that time the distinction between antécédent and subséquent creditors 
as sharply defined under the policy of the Missouri law, a policy upon 
which the courts of this state bave insisted with great consistency and 
much élaboration. The state Court of Appeals, in Thompson & Co. 
V. Massey, was dealing with an antécédent créditer claiming only under 
a conveyance made as a security for a pre-existing debt. It stated 
correctly the law applicable to such a créditer. It said : 

"Even if there had been a conditional sale, the mover is wholly niistal-:en 
in assuming it to be invalid as to hlm for want of registration. The fault in 
liis eiitire argument is that it fails to distinguisli who are 'creditors' in the 
statutory sensé. Section 5178 of the Kevision enu'loys this tenu twice, and 
in both cases in the same sensé. Collins v. Wilhoit, 108 Mo. 451. The sensé in 
which it la u.sed is that of creditors, 'anned with légal process,' such as an 
exécution or an attachinent." 

Thus far the text seems to support the déduction of Judge Sanljoni 
in Smith Co. v. Orr, and was amply sufficient for his purposes, But 
this significant sentence, based upon the facts in that case, follows : 

"A mère créditer not so armed, but claiminy oiily iiiulcr a convenance iiiiide 
as a sevurity for a prc-p«Tistinff debt, does not tielong to the class of 'creditors' 
mentioned in the statute, and no case in this state eau lie found which so 
holds." 

There is nothing, then, in the case of Thompson & Co. v. Massey 
which is inconsistent with the rule favoring subséquent creditors which 
is steadfastly maintained in the Missouri courts, it is true that Judge 
Bond does not state the alternative, if the créditer there involved had 
been subséquent, instead of antécédent. It was unnecessary by reason 
of the facts disclosed in his record. 76 Mo. App. loc. cit. 200, 201, 
And it cannot be suppesed that he would knowingly bave departed 
from the long line of consistent rulings in analogous cases in the appel- 
late courts of his jurisdiction. 

No reason can be adduced for any distinction in this particular be- 
tween chattel mortgages and contracts of conditional sale. In the 
statute applicable to the former, creditors are not expressly nanied ; 
but, when named, by necessary judicial construction, they bave the 
same légal status as in the conditional sale statute in which they are 
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expressly named ; and if the courts of this state distinguish betvveen 
antécédent and subséquent creditors in the one case, there is no rea- 
son why they should not do se in the other case. This is necessary to 
effect the object and spirit of the statute, which is thus stated in Landis 
V. McDonald, supra : 

"The object to be attained by tlic statute is so apparent, is so wrll under- 
stood and universally acknowledged, that wo need scarcely do more tlian 
mention it. Its oUject is to protec't persons deaiins witli liim who clainis to 
be tbe owner of tiie projierty with whicb he may Ije dealing, or iipon the 
failli of whic-li otliers luay be dealing witli him." 

See Wurmser v. Sivey, 52 Mo. App. loc. cit. 428. 

Section 47a of the Bankruptcy Act, as amended in 1910, provides : 

"And sucli trustées, as to ail property in the custody or coniing into the 
custoily of the banl<niptey court, shall be deemed vestcd \vith ail the rights, 
remédies, and powcrs of a creditor holding a lien by légal or équitable pro- 
ceedings thoreon." Comp. St. § 9031. 

This section is hardly necessary to enable the trustées, on behalf of 
creditors, to assert the right hère vested in subséquent creditors, be- 
cause it was always the rule that in the bankruptcy court ail fixed rights 
which had accrued prior to the fîling of the pétition in bankruptcy 
should be preserved. Under ail the décisions hereinabove referred to, 
this équitable right accrued to the subséquent creditor immediately 
upon the extending of crédit intermediatel}' between the giving of the 
mortgage or contract of conditional sale and the date of recordation. 
It was a right of which that creditor could not be divested by any 
subséquent act of the mortgagee or conditional vendor. It existed 
independently of the exercise of any affirmative act for its enforce- 
ment. It would be idle, under the spirit and purpose of the law, and 
the status of the parties created by the very opération of that law, to 
reciuire such a creditor, as a condition précèdent to the enjoyment of 
that right, to sue out any form of légal process as an antécédent credi- 
tor is required to do. The subséquent creditor is already armed with 
ail that is necessary for bis protection, and the trustée is fully em- 
powered to préserve and assert bis rights for the benefit, not alone of 
such subséquent creditors, but through them for the benefit of the 
entire estate. L. A. Becker v. Gill, 206 Fed. 36, 124 C. C. A. 170. 
That such rights are not restricted to liens previously acquired through 
légal process is substantially recognized by the language of the Su- 
prême Court in Martin v. Commercial National Bank, 245 U. S. 513- 
519, 38 Sup. Ct. 176, 178 (62 L. Ed. 441): 

"We think it properly follows that before a trustée may avoid a tr.ansfer 
because of the provision in question he must in faet represent or be eutitled 
to taRe the place of some creditor whose claim actually stood in a superlor 
position to the challenged transfer while unrecorded and within the specifled 
period." 

Such was the claim and right belonging to the subséquent creditors 
in this case under the local law of Missouri, and under the décisions 
of the Circuit Court of Appeals in First National Bank v. Connett, 
In re Martin, McElvain v. Hardesty, and L. A. Becker v. Gill, herein- 
before cited. And I hâve no idea that in T. L. Smith Co. v. Orr it 
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was intended advisedly to départ from the doctrine theretofore consist- 
ently announced by that court. So thoroughly am I convinced that 
the rule in this jurisdiction is and should be as I hâve stated it that I 
feel that the order of the référée herein must be approved and affirmed. 
Of course, it must follow that, in accordance with the doctrine an- 
nounced in L. A. Becker v. Gill, supra, the claim of the petitioner 
herein must be allowed as a gênerai claim, and that the fund involved 
must be distributed ratably among ail creditors of the same class. 



WEST SIDE IRR. CO. v. UNITED STATES. 

(District Court, B. D. Wasliington, S. D. March 29, 1920.) 

No. 741. 

(. Equity ®=5447(2)— Alleged newiy discovered évidence no ground for relief on 
blll of review. 

Where, at suit of United States, an irrigation company was restrained' 
from diverting water in violuuon of a llniiting agreeuient, desplte its 
claim that the agreement was ultra vires and was tlie resuit of a niis- 
take, alleged newly discovered évidence that one foruierly an irrigation 
offlcer was Informed of the niistake long before suit, that at trial had 
after such officer had left fédéral service he informed représentatives 
of the irrigation company that he had not conveyed the information to 
officers of the Réclamation Service, , wlien in f act he had, is no ground 
for relief on bill in nature of bill of review. 

2. Courts €=^354— State ruiings as to diligence in applying for vacation of judg- 

ment for newly discovered évidence not controlling. 

A décision of the state court, under a statute allowing vacation of a 
judgment within a year on account of newly discovered évidence, that 
the moving party must act with diligence within the year, is uot abso- 
lutely controlling on the fédéral court, but the rule announced is a funda- 
mental one. 

3. Equity <@=7452— Relief for newly discovered évidence denied where bill of re- 

view not flied untii 15 months after discovery. 

Where bill in nature of bill of review on the ground of newly dis- 
covered évidence was not tiled until 15 months after discovery of the 
évidence, relief will be denied for want of diligence. 

4. Equity <@=:3445 — Decree cannot be attacked on bill of review for fraud of plain- 

tiff in not introducing évidence bénéficiai to défendant. 

A judgment in favor of the United States cannot be attaclted on the 
ground of fraud, because the United States did not introduce évidence 
bénéficiai to the défendant. 

5. Equity 1^=^456 — Allowing bill of review is not oonclusive that newly discovered 

évidence warrants vacation. 

Action of the court in allowing a bill in the nature of a bill of review 
to vacate a judgment on the ground of newly discovered évidence to be 
flled is not a détermination that the évidence is sufflcient to warrant va- 
cation of the decree, and that matter may be later decided, although 
possibly the better practice would be to sign an order requiring the ad- 
verse party to show cause why the bill should not be tiled. 

In Equity. Bill in the nature of a bill of review by the West Side 
Irrigation Company, a corporation, against the United States. On 
motion to dismiss. Bill dismissed. 

^ïsFor other cases see same toplc & KBY-NUMBBR in ail Key-Numbered Dlgests & Indexes 
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Hartman & Hartman and CarroU B. Graves, ail of Seattle, Wash., 
for plaintiff. 

Francis A. Garrecht, U. S. Dist. Atty., of Spokane, Wash., and E. 
W. Burr, Dist. Counsel U. S. Réclamation Service, of Yakima, Wash., 
for the United States. 

RUDKIN, District Judge. This is a bill in the nature of a bill of 
review to obtain a rehearing or reconsideration of a case finall}^ deter- 
mined by this court and affirmed by the Circuit Court of Àppeals. 
United States v. West Side Irrigating Co. (D. C.) 230 Fed. 284 ; West 
Side Irrigation Co. v. United States, 246 Fed. 212, 158 C. C. A. 372. 
The parties are hère reversed, but for conyenience will be referred to 
as plaintiff and défendant, as in the original proceeding. The suit w^as 
originally brought to restrain the défendant from diverting water f rom 
the Yakima river in violation of a certain limiting agreement, a copy 
of which is set forth in the two opinions referred to. A final decree 
was entered in favor of the plaintiff in accordance with the prayer of 
the complaint. The opinion of the Circuit Court of Appeals affirming 
the decree was filed on the 15th day of October, 1917, and the mandate 
or remittitur from that court was filed in the District Court on the 
28th day of November, 1917. On the 3d day of September, 1919, an 
order was entered in the appellate court granting the défendant per- 
mission to présent to the District Court the présent bill of complaint 
and to apply to that court for leave to file the same. On the same date 
a pro forma order was entered in this court permitting the filing of the 
bill and directing process to issue. Pursuant to this order the bill was 
filed, and the case is now before the court on motion to dismiss the bill 
as amended by stipulation, for want of sufficient facts, for want of 
€quity, and upon the ground of lâches. 

A statement of the issues determined on the final hearing in the 
trial and appellate courts, together with a statement of the newly dis- 
covered évidence, will dispose of the case without further argument 
or comment. The issues are thus stated in the opinion of the trial 
court : 

"It Is conceded throughout the testimony that the défendant has diverted 
water from the rh'er in excess of 80 cubic feet per second of time, and it 
a!9serts the right to do so upon three grounds; First, because the limiting 
agreement was ultra vires and void ; second, because the water should be 
measured at the several points where it is diverted from tlie canal by the 
différent stockholders or users, and not at the intake of the canal, or at least 
that sueh was the understanding of the défendant; and, thlrd, tliat the de- 
fendant at ail times claimcd the rlght to divert and use 4,000 inclies of wa- 
ter measured according to the System or module adopted by it; that It was 
represented to the défendant that 80 cubic feet per second was the équivalent 
of the 4,000 Inches thus measured, whlle in truth and in fact the 4,0.00 inches, 
as measured by the défendant, is the équivalent of upwards of 90 cubic feet 
13er second ; and it is claimed that the différence betweeu the 80 cubic feet 
per second, measured at the intake, and the 4,000 inches as measured by the 
défendant at the points of delivery to the différent stockholders, is 24.6 cu'jlc 
feet per second. In other words, the défendant claims and asserts the right 
to divert from the river 104.6 cubic feet per second, wliile the government 
claims that it is limited to SO cubic feet per second." 
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The trial court then held that the défense of ultra vires could not 
prevail for two reasons : First, because no such défense was inîerposed 
by answer; and, second, because the stockholders had notice of the 
limiting agreement soon after its exécution, and it then became their 
imperative duty either to abide by the agreement or promptly disavqw 
the unauthorized acts of the corporate officers and bring notice of such 
disavowal home to the government, or to some authorized officer of the 
government. The court further found that there was no mistake of 
fact, either as to the place of measurement or as to quantity of water, 
and that the agreement was founded upon an adéquate considération. 

Some new questions seem to hâve been raised in the Circuit Court 
of Appeals. That court held, first, that there was no merit in the 
contention that the complaint was insufhcient to state a cause of action, 
in that it did not show that the United States or any one in privity 
with it had been deprived of the use of water or had sustained a prés- 
ent injury ; second, that there was no merit in the contention that the 
United States had no authority to maintain the action — and disposed 
of the claim of mistake in the following language: 

"The suggestion that the agreement was founded upon mistake cannot avait 
the appellant. ïhere Is no évidence wliatever that there waa a mutual uiis- 
talîe. And there is no convineing évidence of a mistalie on the part of the 
appellant or its stockholders. And if, indeed, there was a mistake on their 
part, they waived the right to assert it by their subséquent silence. There is 
no plea of mistake in the answer to the complaint. The whole défense of 
the appellant as pleaded rests upon its construction and conception of the 
terms of the agreement itself." 

The' court further held that there were two answers to the claim 
on the part of the défendant that the limiting agreement was void : 

"First, that no such défense is pleaded in the answer; and, second, that 
the stockholders gave no notice to any officer of the tjnited States that they 
repudiated the contract, but, on the contrary, by tlieir silence they ratitied the 
sa me." 

The claim of newly discovered évidence is substantially this : One 
T. A. Noble was an officer of the Réclamation Service of the United 
States on the 21st day of October, 1905, when the limiting agreement 
was executed ; at that time the défendant believed that the 80 cubic 
feet of water per second was the équivalent of 4,000 inches measured 
at the distributing boxes of the différent users, and did not discover 
the mistake until the summer of 1908; at the time of such discovery 
the défendant informed Noble thereof and entered a protest against 
being bound by the agreement as made, for the reason that it deprived 
the défendant of valuable rights and of sufficient water to supply its 
stockholders ; at the time of the giving of such notice the défendant 
erroneously believed that Noble was still in the employ of the United 
States, and did not discover that Noble was not then in the employ of 
the United States until he testified on the trial of this case some seven 
or eight years later; when Noble left the witness stand he was asked 
by one of the officers of tiie défendant whether he had conveyed the 
information thus given him to the officers of the Réclamation Service, 
and he answered in the négative ; the défendant bas since discovered 
that this information was in fact conveyed by Noble to the officers of 
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the Réclamation Service, "and that if a new trial is granted it will be 
able to produce testimony to fuUy convince the court that it should 
prevaiL" It is further claimed that the plaintiff suppressed testimony 
at the original trial, and was therefore guilty of fraud. 

[1-3] Assuming that ail this testimony is newly discovered, and 
assuming, further, that it was ail before the court on the former hear- 
ing, in what conceivable vvay could it change the resuit? There were 
only two issues in the case upon which the profifered testimony could 
hâve the slightest bearing. First, on the question whether the limiting 
agreement was obligatory upon the défendant ; and, second, whether 
the exécution of that agreement was the resuit of mistake, either as 
to the place of measurement or quantity of water to be diverted. The 
first issue was decided against the défendant upon two grounds : First, 
because no such défense was made at the trial, or, rather, presented by 
the answer; and, second, because "the stockholders gave no notice to 
any officer of the United States that they repudiated the contract, but, 
on the contrary, by their silence they ratified the same." 

The newly discovered évidence has no bearing upon this latter 
issue, because it is not claimed that either Noble or the Réclamation 
Service was notified that the contract was executed without authority, 
and in that respect the record upon which the former décision was 
based has not been changed. Noble was simply notitîed that the de- 
fendant claimed that there was a mistake of fact, as a resuit of which 
it was deprived of water to which it was lawf ully entitled ; but, inas- 
much as both courts found that there was no such mistake, how can 
this notice avail the défendant, or how could the new évidence change 
the resuit? On the question of mistake the Circuit Court of Appeals 
likewise found against the défendant on several grounds, namely : 

"ïhei-e is no évidence wliatever that there was a mutual mistake. And 
there is no convincing évidence of a mlstalie on the part of the appellant or 
its stockholders. And if, indeed, there was a mistake on their part, they 
waived the right to assert it by their subséquent silence. There 1k no plea 
of mistake in the answer to the complaint. ïhe whole défense of the appel- 
lant as pleaded rests upon its construction and conception of the terms of 
the agreement Itself." 

The decree was therefore affirmed on several grounds, and the 
silence of the défendant was only incidentally referred to. Indeed, in 
the view of the trial court and the appellate court the isssue now sought 
to be raised was not presented by the pleadings in the original case, 
and the défendant is merely seeking a trial de novo on an entirely new 
theory, utterly disregarding the former trial and the finality of the 
former décision. For this reason alone the bill of complaint is entirely 
insufficient. Again, the newly discovered évidence was brought to the 
attention of the défendant 15 months before the présent proceedings 
were instituted, and such delay alone is sufficient to defeat the applica- 
tion. Under the statutes of this state a judgment may be vacated for 
certain reasons within one year, but the Suprême Court has uniformly 
held that the moving party must act with diligence, even within the 
year. Nelson v. Nelson, 56 Wash. 571, 106 Pac. 138, 107 Pac. 195, and 
cases cited. And while the décision of the state court is not absolutely 
controlling hère, the rule announced is a fundamental one. 
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[4] What has already been said fuUy answers the charge of fraud. 
Furthermore, I am not aware that any obligation rested iipon the gov- 
ernment to prove any part of the case of its adversary. As said bv the 
Suprême Court in McDougall v. Walling, 21 Wash. 478, 58 Pac.'669, 
75 Am. St. Rep. 849: 

"It cannot be the nile that a Judgment can be attacked for fraud because 
in the trial the prevaillng party défendant failed to voluntarily disclose the 
weakness of his défense, or soine évidence which would tend to overthrow 
his défense. Ordinarily, the pleadings niust detennine what issues wlll be 
tried; and it has never'seemed to be the practlce that a party must disclose 
to his adversary what liis testimony will be, or that he must suggest testi- 
inony for his adversary." 

[5] It is apparently insisted at this time that the court has ah'eady 
passed upon the sufficiency of the showing as to the newly discovered 
évidence in permitting the bill to be filed, and that that question is now 
foreclosed. If counsel is correct in this, the error of the court in per- 
mitting the bill to be filed without notice to the adverse party becomes 
at once apparent. But in any view of ihe case the position is untenable. 
Even had the court passed directly upon that question at an earlier 
stage of the trial, the court has still full jurisdiction of the case, and 
it is its plain duty to correct the palpable error thus committed. 

I may say in conclusion that I deemed it best to dispose of the ap- 
phcation upon its merits, rather than upon technical questions of pro- 
cédure advanced at the hearing. Perhaps the better practice is to sign 
an order requiring the adverse party to show cause why the bill should 
not be filed, but whether the sufficiency of the showing made be deter- 
mined before or after the filing of the bill is a matter of form rather 
than of substance. 

The motion to dismiss is sustained. 



UNITED STATES V. KINNEY. 

(District Court, E. T>. l'ennsylvania. April 1, 1920.) 

No. 6328. 

f. Costs <S;3::>IOg(3)— Provision that security shali not be required from tlie United 
States not restricted to appeals. 

Rev. St. § 1001 (Comp. St. § 16f;i), providing that whenever a writ of 
error, appeal, or other process in law, adiniraUy, or equity issues from or 
is brought up to the Suprême Court or Circuit Court, either by the United 
States or by direction of any department thereof, no bond, obligation, or 
security shall be required from tlie L'nited States, though found in con- 
nection with provisions relating to appeals, is not itself restricted to 
appeals. 
2. Execution <S:=^I85 — United States iS=s>l36— Ruie requiring United States to in- 
terplead in exécution is not process issued by the United States and security 
must be given. 

While Rev. St. § 1001 (Comp. St. § 1061), declaring that, whenever a writ 
of error, appeal, or other process in law issues from, or is brought to a 
court, either by the United States or by direction of any department 
thereof, no bond, obligation, or security sluill be required, is not restricted 

<@=3For other cases see same toplc & KEY-NUMBBK in ail Key-Numbered Dlgests & Indexes 
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to process in the narrow légal meaning of the word, nevertheless, wliere 
the United States elaimed property leviefl on by tlie marshal on exécution 
against the United States Shipping Board Emergency Fleet Corporation, 
anU the marshal, pursuant to Act Pa. May 26, 1897 (P. L. 95), as amended 
by Act May 8, 1909 (P. L. 475), obtained a rule requiring the United States 
to interplead with the plaintiff in exécution, the process was issued, 
not by lie United States, but by the marshal ; and hence, if the United 
States desired to retalce the property, it must file bond as required by tne 
Pennsylvania act, and, in event of failure, the provisions of that act, pro- 
vidlng for sale and payment of the fund iuto court for disposition, govern. 

At Law. In the action of Joseph R. Kinney against the Fairbanks 
Steam Shovel Company, the United States Shipping Board Emergency 
Fleet Corporation having become gamishee, judgment having been en- 
tered against the garnishee, and exécution having been levied, the 
United States filed a claim with the marshal for the goods levied on, 
whereupon the court, on application of the marshal, made absolute a 
rtile for an interpleader between the United States, claimant, and 
Joseph R. Kinney, plaintiff in exécution. Sur motion of plaintiff in 
exécution for an order directing the marshal to sell goods and chattels. 
Motion granted. 

Francis Fisher Kane, U. S. Atty., of Philadelphia, Pa. 
Reynolds D. Brown, of Philadelphia, Pa., for défendant. 

THOMPSON, District Judge. In the case of Kinney v. Fairbanks 
Steam Shovel Company, Défendant, and United States Shipping Board 
Emergency Fleet Corporation, Garnishee, No. 6328, June Terra, 1919, 
judgment was entered November 28, 1919, against the garnishee, for 
$6,000. On January 29, 1920, exécution was issued on said judgment, 
returnable the first Monday of February, 1920. On January 31st the 
United States filed a claim with the marshal for the goods and chat- 
tels levied upon, whereupon the court, on application of the marshal, 
made absolute a rule for an interpleader under the provisions of the 
Pennsylvania act of assembly of May 26, 1897 (P. h- 95), as amended 
by the act of May 8, 1909 (P. L. 475). 

Section 2 of the act provides that if the court shall make the rule 
absolute the claimant shall give bond in double the value of the goods 
and chattels elaimed, conditioned that he shall maintain his title to the 
goods and chattels or pay the value thereof to the party thereunto en- 
titled, and thereupon the sheriff shall deliver said goods and chattels 
to the claimant. 

Section 12 provides that, if the claimant fail to give a bond, but files 
his statement of title within the time specified, the court may, on mo- 
tion of the plaintiff in the exécution, direct a sale of the goods and 
chattels, and the proceeds shall be paid into court to await the déter- 
mination of the issue. 

[1] The United States objects to the order of sale, relying upon 
section lOOl, Revised Statutes (Comp. St. § 1661), providing as fol- 
lows: 

"Whenever a writ of error, appeal, or otber process in law, adrairalty, or 
equity, issues from or is brought up to the Suprême Court, or a Circuit Court, 
either by the United States or by direction of any departœent of the govem- 
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ment, no bond, obligation, or secnrity sball be reqnired from tbe TJnited 
States, or from any party actins nnder tbe direction aforesald, eitlier to pros- 
ec'ute said suit, or to answer in damages or costs. » * * " 

It is contended by counsel for the plaintiff in exécution that section 
1CX)1 only relates to bonds required on appeal. While the section is 
collocated with otliers dealing vvith appeals, its terms are broad enough 
to cover any process in law issuing from a Circtiit [District] Court. 

In United States v. Bryant et al., 111 U. S. 499, 4 Sup. Ct. 601, 28 
L,. Ed. 496, suit was brought by the United States under a statute of 
Alabama, providing for a proceeding in the nature of replevin for 
bringing suit for the recovery of personal chattels in specie and for the 
giving by the plaintifï of a bond for costs and damages, as a prereqni- 
site to the issuance out of the court of an order for the seizure of the 
property. It was there held in an opinion by Mr. Justice Blatchford : 

"As to the bond, it is provided by section 1001 of the Kevised Statutes, that 
whenever any process issues from a Circuit Court, by the United States, no 
bond, obligation, or otlier security sball be required from the United States, 
eitber to prosecute the suit, or to answer in damages or costs. The adojition 
of tbe state practice 'as near as may be' does not bave tbe effect to abrogate 
tho provision of section 1001, so as to requlre the United States to give a 
bond for costs and damages, as a condition of obtaining the order of seizure, 
or to recpiire them to give the bond provided in section 5943 of the Alabama 
Code. It has been held that the United States are relieved by section lOOl 
from giving the undertaUing required from a plaintifC by section 782 of tbe 
Revised Statutes of tbe District of Columbia, on issuing an attacbmeiu. 
United States v. Ottman, 23 Int. Rev. Rec. 291." 

In that case the "process" necessary to maintain the action brought 
by the United States was the order of seizure. 

[2] If section 1001 applies to the présent interpleader proceedings, 
it is because it cornes within the provision of the section as to "process 
in law" issuing "from a Circuit Court" "by the United States." It be- 
comes pertinent, therefore, to détermine what is meant bv "process." 
Judge Bradford, in United States v. Murphy (D. C.) 82 Fed. 893, dis- 
cusses the subject as follows: 

"The légal meaning of the word 'process' varies according to the context, 
subject-matter, and spirit of the statute in which it occurs. The process of 
the court, in its narrowest sensé, means the vv'rits and mandates of tbe court, 
under the seal thereof. In this sensé it is used in sections 911 and 912 of tne 
Revised Statutes [Comp. St. §§ 1.5.'54, 15:i.51, in the former of vsiiich it is pro- 
vided that 'ail writs and processes issuing from the courts of the United 
States shall be under the seal of the coui-t from which they issue, and sball 
be signed by the clerk thereof,' and, in tho latter, that 'ail proceas issued from 
the courts of the United States shall bear teste from the day of such issue.' 
In its largest sensé, process is équivalent to procédure, including ail the steps 
and proceedings in a cau.se from its commencement to its conclusion. In 
Wayman v. Southard, 10 Wbeat. 1, 27 [6 L. Ed. 253], Chief Justice Marshall, 
in delivering tbe opinion of the court, spoke of the words 'modes of process,' 
as contained in section 2 of the act of Congress of Septemher 29, 1789, as 
follows : 'To "the forms of wrlts and exécutions" tbe law adds the woras 
"modes of process." Thèse words nmst bave been intend(>d to comprebend 
something more tban "tbe forms of writs and exécutions." We bave not a 
right to consider them as mère tautology. They hâve a meaning and ouglit to 
be allowcd an opération more extensive tban the preceding words. The tenu 
is applicable to writs and exécutions, but it is also applicable to evory step 
taken in a cause. It indicates the i)rogressive course of the business from its 



UNITED STATES V. KINNEY 545 

(264 F.) 

commpncpment to its tormination ; and "modes of process" may be coiisidered 
as équivalent to modes or iiianiier of proceediiiiç.' " 

Having iinder considération section 602 of the Revised Statutes 
(Comp. St. § 989), Judge Bradford concluded tliat the term "process" 
was used in that section in neither its narrowest nor its broadest sensé, 
and that — 

"While not incUiding the whole ciiuse, there can be little or no doubt that 
It was intondod to embrace, among other things, iiU the moans provided by 
law for conipelliiig one, arrested and held on a crimnial charge, to appear 
in court, there to be .indicially dealt witli. The section does not In terms 
restrict 'process' to process ol' the (;oi!rt, and in the absence of such restriction 
it cannot be so llmited by construction." 

In section 1001, as applied to the présent case, it is distinctly con- 
fined to the narrow sensé of process in law issuing f rom a court by the 
United States, and therefore does not include ail proceedings to which 
the United States is a party. 

Statutory interpleader proceedings in Pennsylvania are intended for 
the protection of the sheriff where he has made a levy upon goods and 
chattels as the property of the défendant in the exécution and a third 
party claims property in the goods and chattels seized and taken in 
exécution. If the court makes the ride absolute, the claimant, it is 
required, shall give bond that he shall maintain his title, in order to 
hâve the goods and chattels delivered to him. 

If "process" is taken in a sufficiently broad sensé to include the 
order making the rule absolute in the présent case, it is still not pro- 
cess issuing from the court "by the United States," but process issuing 
from the court by the marshal. The issue may be framed and the 
interpleader proceedings may be prosecuted by the United States with- 
out the giving of the bond. The act is in the alternative. While under 
its provisions the sheriff, upon the claimant entering bond, is required 
to deliver the goods and chattels to him, yet if the claimant fails to 
give bond, but files .his statement of title within the time specified in 
the act, the court may direct a sale of the goods and chattels, and the 
proceeds may be paid into court to await the détermination of the issue. 
The money in court is substituted for the goods and chattels. If a 
bond is given, it is as security "to answer in damages" if the claimant 
shall not maintain its title. If section 1001, therefore, applied to any 
process in a proceeding to which the United States is a party, the 
United States would not be required to give bond in the présent case 
because it is an undertaking to answer in damages or costs. As section 
1001, however, taking "process" in its broadest sensé, applies only to 
process issued from the court by the United States, the présent pro- 
ceeding is held not to be within its terms, and the plaintiff's motion for 
an order on the marshal directing the sale of the goods and chattels 
levied upon will be granted in accordance with the provisions of the 
Pennsylvania Interpleader Act. 
'2M F.— 35 
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NORFOLK SOUTHERN R. CO. v. STRICKLIN et al. 

(District Court, E. D. Nortli Carolina. March 2, 1920.) 
No. 76. 

1. Raiiroads <S=>I34(8)— Lessor not necessary party to lessee's suit to compel 

removal of structures from right of way. 

Where a rallroad company leased Its entire rallroad, with ail of Its 
franchises, privilèges, rights, and properly, and complainant had acquired 
ail rights under the lease, the less^or was not a necessary party to com- 
plainant's suit to restrain défendants from hindering complainant from 
using its right of way and to compel tliem to remove buildings, fences, 
and other structures tlierefrora. 

2. Courts ®=>343— Proper party will not be made party, where it would oust 

jurisdiction. 

Under equity rule 39 (198 Fed. xxix, 115 O. C. A. xxlx), though a rail- 
road Company which leased its road, franchises, etc., would be a proper 
party to a suit to compel the removal of obstructions from the right of 
way, it will not be made a party, where to do so would oust the jurisdic- 
tion of the fédéral court. 

3. Injunction <@=9l 14(3)— Défendants erecting structures on raiiroad right of 

way may be joined in suit for mandatory injunction. 

In a suit to compel the removal of buildings and structures from land 
claimed to constitute part of a railroad's right of way and to enjoin an 
interférence with Its use of its right of way, défendants interfering 
with such use may be joined, though they do not own or claim the lana 
on which they hâve erected buildings and other structures under a com- 
mon source of tltle, hâve no common interest, and are not actlng pursuant 
to a conspiracy, agreement, or common purpose. 

4. Courts is=>328(3)— In a suit to restrain eondemnation of raiiroad right of 

way, value of property not test of jurisdlotion. 

In a suit for a mandatory injunction to compel the removal of buildings 
and structures from land claimed to constitute part of a railroad's right of 
way, the value of the property is not the test of a fédéral court's Jurisdic- 
tion, where tne obstruction of the right of way will prevent the company 
from operating trains to and from a new dépôt, which will cause damage 
in excess of $3,000. 

5. injunction €=s>l l4(3)~Necessity of adjusting relief to varying conditions af- 

fecting différent défendants no> objection to jurisdiction. 

In a suit for a mandatory Injunction to compel the removal of struc- 
tures from a raiiroad right of way, the fact that it may be necessary that 
the decree be so molded as to meet the varj'ing conditions of the property 
of différent défendants does not oust the jurisdiction. 

6. Equity (S==>l 50(1)— Bill for mandatory injunction against severai défendants 

not multifarious. 

A bill for a mandatory injunction to compel the removal of structures 
from a raiiroad right of way interfering with the railroad's use thereof 
is not multifarious, though the différent défendants do not claim under a 
common source of tltle, hâve no common interest, and are not acting pur- 
suant to any conspiracy, agreement, or understanding. 

7. Equity <®=I50(I)— Rule stated as to "muitlfariousness." 

No bill is multifarious that présents a common point of Utlgation, the 
décision of which will afCect the whole suljject-matter and settle the 
rights of ail the parties, and it is not indispensiil)le that ail parties 
sliould hâve an interest in ail the matters or be interested to the same es- 
tent. 

[Ed. Note. — For other définitions, see Words and l'hrases, First and 
Second Séries, Muitlfariousness. J 

«ffiSjFor other cases see same topic & KEY-NUMBER in aU Key-Numbored Digests & Indexes 
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8. Easements ©=561(2) — Injirnction proper remedy for invasion of rights In ease- 

ment. 

^J^ie remedy for the invasiou of the riglit to use and enjoy an easement 
is hy injunction. 

9. Raiiroads <S=}69— Easement acquired by presumed grant of right of way. 

A railroad conipauy acquired only an easeinent in the land on whieh It 
constructed its road under a provision of its charter (Laws N. C. 1852, c. 
136, § 27) providing that, in the absence of any contract with the owner, 
it sliall be presumed that the land on wliich tlie road may be constructed, 
for 100 ieet on either side of the center of the road, has been granted to 
the Company, unless the owner within two years applies for an assessnient 
of tlie value of the land. 

10. Raiiroads <S==>66— Company claiming grant by presumption has burden of 
proving absence of contract for right of way. 

Under a provision of railroad charter that, in the absence of a con- 
tract, a grant of 100 feet on each side of the center of the tracli shall be 
presumed, the burden rests on the Company claiming such grant by pre- 
sumption to show the entry and construction of its road without any 
contract with the owner, notwitlistanding the gênerai rule that a party 
need not prove a négative and the difficulty of proving the absence of a 
contract. 

11. Raiiroads <S=:>66— Evidence heid to show absence of contract for right of 
way, so as to raise presumption of grant. 

Evidence held suflieient to show that a railroad was constructed through 
lauds of an incorporuted tovi'n witliout any contract with the town, so as 
to give rise under its charter to a presumption of a grant of 100 feet on 
each side of the center of its road. 

12. Evidence ©=>I47, 536(2)— Search of records held compétent but not conclu- 
sive on question of absence of contract granting right of way. 

Though the testimony of tlie cb.ief o) liie engineering department of a 
railroad that he had caused a thorough and complète search, under his 
supervision and direction, of the records of certain raiiroads and of the 
county where land was situated, and had made inquiry among persons who 
might hâve knowledge of records or coiitracts, but that he and those un- 
der his direction and supervision had not been able to flnd any deed or 
contract relating to the right of way through certain lands, was not sufti- 
cient in itself to sliow that no contract was executed, it was compétent to 
be considercd with othor facts and circumstances on that issue. 

13. Raiiroads <S=j88— Presumption of grant of right of way of maximum width 
is not overcome by évidence of réputation. 

A gênerai reiiutation that a railroad company acquired 200 feet for its 
riglit of way outside a town and only 50 feet within the town could not 
repel or overcome the presumption of a grant of 100 feet on each side ot 
the center of the track arising under its charter, in the absence of any 
contract with the landowner. 

14. Raiiroads <©=568 — Statutory presumption of grant of right of way not lim- 
ited by owner's use consistent with easement. 

As a railroad company, acquiring a right of way 200 feet wide by 
statutory presumed grant, acquires only the right to use so much as is 
nocessary for railroad purposcs, it cannot prcvent the owner from 
erecting buildings or making any use of the land not interfering with 
the use of-the easement, and its condiict in permitting such use does 
not affect or limit the presumption of a grant. 

15. Raiiroads <g=>68— Right of way easement acquired, notwithstanding présence 
of dweliing, where owner acquiesced. 

Thougli a railroad charter prohibited the company from invadiug any 
dweliing house, yard, or burial ground of any individual without his 
consent, if the owner acquiesced in the entry and construction of the road, 
land might be subjected to the easement, notwlthstaiuling the présence 
of dwellings thereou. 

<g:=3For other cases see samo topic à KEY-NUMBER in aU Key-Numterecl Digests & Indexes 
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16. Raiiroads <s=69— Purohaser of town comn-TiO heU to ttke sub]ect to rall- 
road rigîit of way. 

Where the board of eommissioners of a town passed an order to lay offi 
into lots and sell land formerly constituting the town commons, and 
thereafter a raiiroad was constrncted through the land, and the eom- 
missioners directed the intendant to confer wlth the raiiroad in relation 
to the prioe, appointed a committee to confer regarding ditches, embanlj- 
ments, and bridges, and directed an application for the appointment of 
a committee to assess damages, one thereafter purchasing from the town 
tooii title subject to the company's rlght of way. 

17. Raiiroads <@=369— Right of way easement under presumed grant limlted to 
necessity for raiiroad purposes. 

The easement acquired by a raiiroad company under a provision of tts 
charter creating a presumption of a grant, in the absence of any contract 
with the owners of the land, Is restricted in Its use to the necessity for 
raiiroad purposes. 

18. Adverse possession <s=385(4)— Raiiroads ©=>82(l)— Raiiroad rigtit of way 
not subject to bar nor presumption of abandonment by reason of iandowner's 
occupation. 

Under the express provisions of Révisai N. O. 1905, § 388, a raiiroad 
Company was not barred, and no presumption of abandonment or re- 
lease of its right of way arose, by reason of the occupation or use there- 
of l)y the owner of the land. 

19. Raiiroads i@=373(l)— Obstructions of right of way wiii be enjolned, If légal 
remedy is inadéquate. 

For Interférence with the enjoyment of a raiiroad company's easement 
In its rlght of way, an action of trespass may be brought, and, if such 
remedy is inadéquate, equity will enjoin such interférence and by man- 
datory injunction require the removal of obstructions. 

20. Injunction €=^23— Wiii be denled, if injury to défendant disproportionate to 
ttiat of plaintiff. 

A mandatory injunction for the removal of obstructions from a raii- 
road rlght of way will be denled, and plaintifC left to bis remedy at law, 
if the removal of the érection wlU cause damage to défendant dispropor- 
tionate to the injury to plaintiff. 

21. injunction <®=346— Restraining continuing trespass or requiring restoratlon of 
liroperty dépendent on equlties between the parties. 

In a suit to prevent a continuing trespass or permanent Injury to real 
estate, the question whether plaintifC shall hâve a prohibitory injunction, 
or, if the work aflfecting the property has been eompleted, a mandatory 
injunction, requiring restoratlon of the estate to Its former condition, 
dépends on a considération of the equlties between the parties. 

22. Injunction i@=:95— When mandatory injunction denied. 

A mandatory injunction will not be issued, when it will operate in- 
equitably and oppressively, nor when there has been unreasonable delay 
by the party seeking it, nor when the Injury complained of is not serious 
or substantial, and may be reasonably compensated in damages, while to 
restore things as they were before the act« complained of would subject 
the other party to great inconvenience and loss. 

23. Injunction <@=>I89— Decree wiii be as moderato as is consistent with correc- 
tion of mischief. 

A decree granting a mandatory injunction will be as moderate as is 
consistent with efÊectually correctlng the mischief. 

In Equity. Suit by the Norfolk Southern Raiiroad Company against 
Joseph Stricklin and others. Decree rendered in favor of complainant, 
and eommissioners appointed. 

^=3For other cases see same toplo & KEY-NUMBBR lik«U Key-Numbered Dlgests & Indeie» 
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W. B. Rodman, of Norfolk, Va., and Rouse & Rouse, of Kinston, N. 
C, for plaintiff. 

George V. Cowper, of Kinston, N. C, and Manning & Kitchin, of 
Raleigh, N. C, for défendants. 

CONNOR, District Judge. The Norfolk Southern Railroad Com- 
pany is a Virginia corporation. Défendants are citizens of Kinston, 
Lenoir county, N. C. 

The Atlantic & Xorth Carolina Railroad Company was incorporated 
by an act of the General Assembly of North Carolina, ratified on the 
27th day of Dccember 1852 (Laws' 18S2, c. 136), with authority to lay 
out, construct and operate a line of railroad from Morehead City to 
Goldsboro, passing through the town of Kinston, N. C. The road was 
constructed, completed, and operated during the year 1858. By the 
twenty-third section of its charter the company was authorized — 

"to purohase * * * and hold in fee, or for a term of years, any lands 
* * * or liereditaments wliich niay be necessary for said road, or tlie 
appui'lenances thcrefor, or for ttu» érection of dei)OHitories, storoliouses, liouseK 
for the officers, servants, or agents of the company or for work.shops or 
foundries to be used for the said company, * * * and for no otlier pur- 
poses whatever." 

By the twenty-fifth section it was provided that — 

"When any lands or right of way may be required by said company for 
the pnrpose of constructing its road, and for the want of agreement as to 
the vahie tliereof, or from any other cause, the same cannot be purchased 
from the owner or owners, tlie same may be talîen at a valuation to be made 
by five conunissioners * ♦ * to be ai)pointed l)y any court of record hav- 
ing common-law jurisdiction, * * * and tlie lands or right of way so val- 
ned b.v the said commissioners sluill vest in said company so long as the same 
shall be used for the purposes of said raili'oad, as soon as the valuation may 
be paid or * * * tendered. * * * That the right of condomnation, 
however granted, shall not authorize the said company to invado the dwelling 
house, yard or burial ground of any iiidividual without his con.sent." 

By the twenty-sixth section it was provided that the right of the 
company to condemn lands in the manner described by the act^ 

"shall extend to the condemning one liundred feet on eac^li si de of the main 
track of the i-oad, measuring from the center of the same * * * and the 
company shall also hâve power to condemn and appropriate lands in like 
maimer for the constrncthig and building dcijots, wareliouses, buildiiigs for 
servants * * * not excccding two acres in any one lot or station." 

By section 27 it was f urther enacted : 

"That in the absence of any contract or contracts with said company in 
relation to lands tlirougb wliicli said road or ifs branches may pass, signed 
by tbe owner thereof or by liis agent, or any claimant or any persons in pos- 
session thereof, 'which may be confii'med by the o^\■ner thereof, it shall be 
presumed that the land upon whicii the said road or any of its branches may 
be constructed, togeth(>r witli a space of one hnndred feet on each side of 
tbe center of said road, bas been gi'anted to tbe said company by tbe owners 
thereof and the said company .shall bave good right and title thereto, and 
shall hold and enjoy the same as long as the sauie shall be used for the pur- 
poses of said road and no longer, unless the person or persons owning the said 
land at tlie finie that iiart of said road wliich may be on the said land was 
flni.slied, or those clahning under hiin, her, or them, shall apply for an assess- 
ment of the value of said land as hereinliefore directed, within two years 
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next after that part of the sald road vvas finlshed ; and In case the said owner 
or owners, or those claimlng under him, her or them, shall net apply wittiin 
two years next after the sald part was finlshed, he, she, or they shall for- 
ever be barred from recoverlng said lands, or having auy assessment or com- 
pensation therefor." 

The Atlantic & North Carolina Railroad Company, subséquent to 
the date of its charter, and its organization thereunder, entered upon 
the lands hereinafter described, for the purpose of constructing its 
road pursuant to the power and authority conferred upon it by its 
charter, and during the year 1858 completed same and began opération 
thereof as a common carrier of persons and freight. Complainant 
allèges : 

"That there was no contract or contracts wlth the railroad company and 
Walter Dunn, or any other owner or owners of any of sald land lying between 
the Southern Une of Caswell street and the Une of lot No. 151 and the ex- 
tended Une in relation to the land through which said railroad passes, owned 
by said Walter Dunn, or any other owner or owners, claimant or clalmants, 
or any other person Va possession thereof, limlting or in any wise modlfying 
the width of said rlght of way, and under said statute, two years after the 
completlon of said railroad through said land, it was presumed that the own- 
er or owners thereof had granted the land upon whlch said railroad was 
constructed, together wlth a space of one hundred feet on each side of the 
center of said track to said Atlantic & North Carolina Railroad Company. 
* • ♦ That more than two years bave elapsed sinee the entry by the At- 
lantic & North Carolina Kallroad Company upon said road, and that no ap- 
plication has been made for an assessment of the value of sald land, or one 
hundred feet on each side of the sald road, or if such assessment was made 
the value so assessed was pald. That the Atlantic & North Carolina Railroad 
Company is now the owner of said land subjeet to the rlghts of complainant, 
its lessee." 

The road was operated by the Atlantic & North Carolina Railroad 
Company, under and in accordance with the provisions of its charter, 
until September 1, 1904, when it executed a lease to "the Howland 
Improvement Company" for a term of 91 years and 4 months "of its 
entire railroad, with ail of its franchises, privilège rights and prop- 
erty." This lease was held valid by the Suprême Court of North Caro- 
lina. Hill v. Railroad Company, 143 N. C. 539, 55 S. E. 854, 9 L. R. 
A. (N. S.) 606. The lease was conveyed and assigned by the lessee, 
November 26, 1905, to the Norfolk & Southern Railway Company. 
This corporation conveyed and assigned the lease, together with its 
other property, by way of mortgage, to the Trust Company of America, 
July 1, 1908. 

Pursuant to the terms and provisions of the mortgage deed, a suit 
in equity was instituted by said trust company for the foreclosure of 
said mortgage in the Circuit Court of the United States, in Virginia 
and North Carolina, and in accordance with decrees rendered in said 
cause the property, including the said lease, was sold and purchased by 
complainant, the Norfolk Southern Railroad Company, and deed duly 
executed therefor, by the commissioners appointed for that purpose. 
AU of this will fully appear by référence to the deeds, conveyances, 
and other records filed herein. 

At the time of the construction and completion of the road, the 
company established and constructed a passenger and freight dépôt in 
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the town of Kinston, to be used in its business and opérations, and 
continued to use the same until April 14, 1915, when, upon application 
of sundry citizens of the town of Kinston, an order was passed by the 
North Carolina Corporation Commission, said commission being em- 
powered by law to make said order, directing the Atlantic Coast Line 
Railroad and the Norfolk Southern Railroad Company, lessees of the 
Atlantic & Korth Carolina Railroad Company, to erect in the town of 
Kinston a union passenger station of such size and appearance and 
with such conveniences as would properly serve the traveling public 
at this point. By an order of the Corporation Commission, dated 
January 2, 1917, the location of said union passenger station was flxed 
at the Caswell street junction, in said town, and the complainant, with 
the Atlantic Coast Line Railroad Company, ordered to submit plans 
to said commission for such passenger station not later than February 
1, 1917, or show cause why the penalty prescribed by the statute (sec- 
tion 1087, Révisai) should not be imposed. It was also ordered that 
the construction of said dépôt or passenger station should be commenc- 
ed not later than March 1, 1917, and completed not later than June 1, 
1917, or cause be shown why the penalty prescribed by the statute, 
$500 for each day failure to comply with the order continued, should 
not be imposed. Section 1087, Révisai. The location of the dépôt or 
station is indicated on the map filed, marked "A." 

Pursuant to the orders of the commission, and with the concurrence 
of the citizens of Kinston, the two railroad cornpanies, for the purpose 
of constructing the union dépôt or passenger station, acquired the 
tracts, or parcels of land, as indicated on said map, Exhibit A, and 
filed with said commission a plan showing the location, size, arrange- 
ments, etc. An order was later made directing changes in said plans, 
and further action was postponed by reason of the intervention of the 
war and the action of the national government regarding opération of 
the railroad. Copies of the several orders are in the record. 

For the purpose of enabling it to comply with the orders of the com- 
mission and providing track and siding facilities rendered necessary 
to operate its trains and perform its duties to the public in connection 
with the new union or passenger dépôt, complainant fded this bill 
against défendants, in which it allèges, in addition to the facts and 
allégations hereinbefore recited: 

"That, at Mie time said railroad was constructed and completed, tlie land 
lying aloufi tlie line of said railroad and tlirougli wliich its main traclc passes 
as it runs northwestwurdly from the southern line of Caswell street, at it.s 
intersection with Kast street to tlie baek line of lot No. 1.51, and to a line 
whicli is an extension of said line of lot Xo. 1.51 in the town of Kinston, was 
owned by persons whose names are now unknown to complainant, except 
It is advised that so mueh of said land as lies east of tlie western line of East 
street was owned by Waltor Dunn, and said line of railroad was constructed, 
completed, and put in opération through said land, during or alxiut the year 
1S58, and said company had entered upon said land and begun the construc- 
tion of said road prior to the year 1858." 

That, by virtue of the cliarter, Icases, assignments, deeds, and court pro- 
ceedings, the Norfolk Southern Railroad Company is the ow-ner of a leasehold 
estate in, and entltled to tlie peaceful possession of, ail of the rights of way 
acquired by the Atlantic & Nortli Carolina Kailroad Company, and especially 
to that part of its track north of the southern line of Caswell street, extend- 
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iiig to tho biiok Une of lot No. 151, as shovvn on tlie plan of tlie town of Kinston, 
and sald line contlnued. 

Tliat, initil recently, the business of the Atlantic & North Carolina Railroad 
Coiuiiiiny and its lessees lias not required the aetual use of any part of its 
said riglit of way north of the southern line of Caswell street and exteiiding 
to the back line of lot No. 151, except that part ocexipied by Its track and 
roadbed, and under me laws of North Carolina the adjacent landowners are 
peruiitted to enter upon and occupy lands Included withln the bounds of tha 
right of way, and put it to suoh uses as shall not interfère wlth the opération 
of the railroad, until such tliue as it shall become necessary for the conipany 
to use and occupy its rlght of way. 

That défendants, and those under whom they claira, hâve, In the exorcise 
of such right, erected (Iwelllng bouses and other buildings and structures 
upon sald land, the right of way of coniplainant, and are now in actuai pos- 
session thereof, occupying the same, and tbereby liindering and preveutiug 
the use and occupation thereof by coniplainant for railroad purposes. 

That, in order to coniply wlth the orders of the Corporation Commission, 
in respect to the érection and use of the union passenger dépôt or station at 
tho place designated, and furnish safe and sufflcient accommodation to the 
travellng public and dépôt facOitles, for the purpose of constructiug side tracks 
and tram tracks to enable its train to enter and switching facllities for Its 
passenger and frelght trains, It bas become necessary to lay and construct 
tracks, switches, and other facllities through, over, and upon that part of 
complainant's right of way above described, now occupied by défendants. Tluit 
the use and occupation of sald part of its right of way, by complalnant, is 
essentially necessary. In order that it may perforra its functions as a coni- 
mon carrier of freight and passengers, and bave proper ingress and egress to 
and from sald union dépôt and to and from said freight platforms, wlth its 
engines, trains, and cara. 

That coniplainant lias given notice to the défendants in ample tlme that 
the use of its rlght of way located as above was necessary for the purposes 
above set out, and has re(iuested défendants to reniove their houses, fences, 
and other structures from the right of way and land of coniplainant, but 
they hâve refused and still refuse to do so, and continue to use same and 
prevent complalnant from occupying and using said land and rlght of way 
for the purpose herelnbefore set out. 

That, unless défendants are enjoined and restrained from further liindering 
and preventlng coniplainant from using and occupying its right of way above 
described and building tracks and switches thereon, it will be prevented from 
jiroperly entering and leaving said union dépôt wlth its trains, engines, and 
cars, and be hindered lu recelving and shipping freight and performing and 
obeying the aforesaid order of the North Caioliua Corjioratlon Commission. 

That the value of the right to use and occupy its right of way for the pur- 
poses stated, which right is now being invaded, and the use thereof prevented, 
by défendants, is in excess of $,3,000. 

Complalnant prays for a mandatory injunction commanding the de- 
fendants, and each of them, to remove the buildings, fences, and 
other structures from the lands claimed by it, and that said défend- 
ants be restrained and enjoined from obstructing said right of way, 
or in any way preventing complalnant from the use and enjoynient 
thereof. 

The défendants, answering the bill, admit many of the allégations, 
but deny : That no contract was entered into wlth tlie owners of the 
lands described in the bill, at the time the Atlantic & North Carolina 
Railroad Coviipany entered upon said land and constructed and com- 
plétée! its road thereon and thereover. That the Atlantic & North 
Carolina Railroad Company acquired an easement on the lands de- 
scribed in the bill of 100 feet on each slde of said road. That the 
Atlantic & North Carolina Railroad Company has acquired title to 
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said land or any easement whatever thereon. That the said 100 feet 
on each side of the road is necessary for the use of complainant. 
That the amount in controversy between complainant and either of 
the défendants is $3,000. 

Défendants challenge the jurisdiction of the court and say that 
there is a misjoinder of parties défendant, and that the bill is multi- 
farious. Défendants thus meet complainant at the threshhold of its 
suit, and for the several reasons set out, pray that the bill be dis- 
missed. Thèse objections must be disposed of before proceeding to 
consider the controverted allégations of fact. If either of them are 
valid, the bill must be dismissed. 

[1, 2] It is suggested that the Atlantic & North Carolina Railroad 
Company is a necessary party. Assuming pro hac vice that the title 
to the right of way vested in the Atlantic & North Carolina Rail- 
road Company, it is manifest that by the lease executed to the 
Howland Improvement Company, and the several conveyances 
and assignments recited, it was conveyed and assigned to com- 
plainant. Such easement as was acquired by the Atlantic & North 
Carolina Railroad Companv is confined to the use of the land for rail- 
road purposes, and this right, during the term fixed by the lease, can 
be exercised only by the lessee. It is the only corporation having the 
power, or upon which the duty is imposed, during the continuance 
of the lease, to operate the road and exercise the powers conferred 
upon the Atlantic & North Carolina Railroad Company. Complainant 
allèges that the discharge of this duty and the exercise of this right 
is interfered with and prevented by the défendants. The right to 
prevent such interférence and protect the right of way acquired by a 
railroad company vests in its lessee. Earnhardt v. Southern Rail- 
road Co., 157 N. C. 358, 366, 72 S. E. 1062. The Atlantic & North 
Carolina Railroad Company has no power to enter upon the right of 
way, or interfère with complainant lessee in the exercise of its right 
or discharge of its public duty under the charter and lease, and is 
therefore not a necessary party to this suit. While it might properly 
be made a party plaintifï, and be thereby bound by the final decree, 
it being manifest that to do so would oust the jurisdiction of the 
court, under the ])rovision of equity rule 39 (198 Fed. xxix, 115 C. C. 
A. xxix), it will not be made a party. Hopkins, Fed. Eq. Rules (2d 
Ed.) 204. 

The challenge to the jurisdiction of the court is based upon the 
allégation, made by défendants, that they do not own or claim the land 
upon which they hâve erected houses and other structures, under a 
common source of title, nor is it alleged that said défendants hâve any 
common interest, or bave formed or are acting pursuant to any con- 
spiracy, agreement, or common purpose ; that the value of the al- 
leged right of way over no one of defendant's lands in $3,000. 

[3] Passing, for the présent, the question of the value of the subject- 
matter of the controversy, the right of complainant to join the de- 
fendants in the bill must be disposed of. The case of Louisville & N. 
R. R. Co. v. Smith, 128 Fed. 1, 63 C. C. A. 1 (C. C. A. 5th Circuit), 
seems to be décisive of this question. The facts, in respect to the 
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joinder of parties who are alleged to interfère with and obstruct the 
use by a railroad company of its right of way, in a bill of this charac- 
ter, are on ail fours with the instant case. The question raised by the 
demurrer, stated by Circuit Judge Shelby, is the same as that pre- 
sented hère. After adverting to Prof. Pomeroy's view that, in such 
cases, parties may be joined to prevent a multiplicity of suits, and the 
suggestion of some courts that he had unduly enlarged the rule, he 
says : 

"But in this case we are not required to take eitlier slde in that controversy. 
liera the jurisdiction in equity, as we hâve seen, is not dépendent alone on pre- 
venting a multiplicity of suits. There are other and distinct grounds for 
équitable interférence. ïlie complainant seeks by injunction to prevent an 
obstruction to and interférence with its right of way under circumstances, 
as we hâve shown, that confer equity jurisdiction from the inhérent nature 
of the case, aside from the fact that the interposition of the equity court 
may prevent a multiplicity of suits. As to the alleged misjoinder of the 
défendants, the question hère is: When may défendants be joined in a suit 
by a complainant, the bill stating other grounds for équitable interférence, 
and not depending for its equity on the doctrine of preventing a multiplicity 
of suits? The rule, we thlnk, is plain that where the matter in litigation is 
entire in itself, and does not consist of separate things having no connection 
with one another, it is not necessary that eaoli défendant should hâve an 
interest in the suit coextensive with the claim set up by the bill. He may 
liave an interest in a part of the matter in litigation, instead of the whole. 
There can be no reason why one complainant, wlao has the same right against a 
number of persons — that right being such that it confers equity jurisdiction — 
may not hâve that right deterrained as to ail the parties interested by one 
suit. The plaintiff's claim is an entirety. It is a suit to protect a single 
indivisible right of way. The right claimed is exactly the same against each 
one of the défendants. Ail of the défendants are interfering in the same 
manner with the same right of way. * * * It is no objection that the sev- 
eral défendants each hâve a right to make a separate défense against the 
claim of the complainant, provided the complainant's assertion of right Is 
the same against each, and there is only one gênerai question to be settled, 
which pervades the whole case. It is enough if the purpose of the bill is to 
establish a single right between the complainant and the several défendants." 

Prof. Pomeroy discusses the several classes of cases in which sev- 
eral défendants may be joined in one suit. Pomeroy's Eq. vol. 1, § 
274 (3d. Ed.). The décision of Judge Munger in Union Pac. R. R. v. 
Cunningham (C. C.) 173 Fed. 90, is, as said by him, clearly distinguish- 
ed from this case. 

[4] If défendants may be joined, the question arises whether the 
value of the subject-matter of the suit is $3,000 or more. Upon the 
afïidavits filed regarding the value of the property included in the 
alleged right of way, and the use to which complainant desires to put 
it, it is clear that it exceeds $3,000. I am of the opinion, however, that 
such is not the correct test for ascertaining and limiting the jurisdic- 
tion of the court in that respect. This question was also raised and 
discussed upon the same contention, in Louisville & N. R. R. Co. v. 
Smith, supra. Judge Shelby says : 

"The bill in this case does not assert distinct claims against several per- 
sons, and seek to aggregate thein to make up the jurisdictlonal amount; nor 
is it a suit to condemn or appropriate a right of way across défendants' lands. 
It is speciflcally alleged that the plaintlfC many years ago 'acquired and now 
liolds' the right of way as a perpétuai easement. The property involved, 
and which the complainant seeks to protect, is the easement or right of way 
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acquired maiiy years ago— the riglit to run its trains along its railway. The 
value of tlie thing involved in this suit cannot be ascertalned by aggregatlng 
the value of the several strips of land covered by the right of way across the 
tracts owned by the défendants." 

If, as it avers, and pro hac vice mtist be assumed as true, complain- 
ant, by reason of the obstruction of its right of way, is prevented 
from operating its trains when the new union dépôt is completed it 
will sustain damage far in excess of $3,000. 

The principle upon which, in such cases, the jurisdiction in respect 
to tlae amount involved is fîxed, is illustrated in Paciiîc L,ive Stock 
Co. V. Hanley (C. C.) 98 Fed. 327. The complaint sought, by suit 
in equity in the fédéral court, to restrain a number of persons from 
obstructing the fîow of waters of a creek and overflowing the lands 
of complainant. Défendants demurred to the bill, assigning the same 
grounds upon which défendants herein rely. The court said : 

"The mie against multifariousness forbids the complainant to unité in 
one bill several distinct demands against several défendants wlio hâve no 
common point of interest wlth each other. But if the cause of suit is entire 
in itself, and the relief sought does not consist in separate unconnected things, 
ail the défendants connected therewith, and to be affected thereby, may be 
brought into one suit, and it is not necessary that the interest of each de- 
fendant shall extend to the whole subject-matter of litigation. * * * The 
point of common interest between the complainant and the défendants is the 
water of Silvies river. The right of the défendants to divert It is the ques- 
tion involved. The complainant as.serts its right to the flow of the water 
il s it was before the acts of the défendants had their inceptlon. * * * The 
liability of the défendants, upon the faots stated in the bill, is not the sum 
total of a uuinber of individual items, each of which is definitely calculable. 
The injury is single, and the proportion which each défendant contrihutes to it 
is not in the nature of things ascertainable." 

After referring to décisions relied upon by défendants, he says that 
they are clearly distinguishable from the case in hand. In Bitterman 
V. L. & N. R. R. Co., 207 U. S. 205, 225, 28 Sup. Ct. 91, 98 (52 L. Ed. 
171, 12 Ann. Cas. 693), wherein the company was seeking an injunc- 
tion restraining ticket brokers or "scalpers" from dealing in rail- 
road tickets it was said : 

"The substantial character of the averment in the bill is to be tested, not 
by the mère immédiate petiiniary damage resulling from the acts comijlaiued 
of, but by the value of the business to be protected and the rights of property 
which the complainant sought to hâve recognized and enforced." Board of 
Trade v. Cella Coras., 145 Fed. 28, 76 C. C. A. 28 ; Am. Smelting Co. v. Godfrey, 
158 Ped. 225, 89 C. C. A. 139, 14 Ann. Cas. 8 ; Kindred v. Union Pac. R. R. Co., 
168 Fed. 648, 94 C. C. A. 112 ; Glenwood Light Co. v. Mutual L. Co., 230 U. S. 
121, 36 Sup. Ct. 30, 60 L. Ed. 174. 

[5-7] The principle for which défendants contend would practical- 
ly deprive one, whose right to enjoy and use an easement or right 
is of the character asserted by complainant, of the only efificient équi- 
table remedy. If complainant is required to bring separate suits 
against each of the défendants, the expense and delay, to say nothing 
of the uncertainty of the resuit in each case, would render the right 
of but little value. It would be without any adéquate means of pre- 
venting its invasion. It may be, if complainant maintains its alleged 
right, that in the final decree provision will be made to meet varying 
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conditions of the property of the several défendants. This is fre- 
quently donc in suits in equity. The decree may be SO' moulded, that 
the right of ail parties may be protected. That this may be necessary 
does not oust the jurisdiction. If there is net a misjoinder of parties 
défendant, and the subject-matter of the controversy or the value 
of the right asserted and denied is within the jurisdiction of the court, 
the bill cannot be said, in other respects, to be multifarious. While 
the subject is not reducible to definite rules, and to a large extent each 
case must be decided upon the peculiar conditions developed by the 
bill, a very safe rule is found in Street's Fédéral Equity Practice, vol. 
1, §' 405, in which it is laid down that — • 

">îo bill is multifarious tliat présents a common rolnt of litigatlon, tlie 
décision of which will affect the wliole sub.iect-iiiatter and will settle tlie 
rijîhts of ail the parties to the suit; and it is not indispensable that ail 
the parties sliould hâve an interest in ail the matters contained in the suit, 
but it is sufficient if each party lias an interest in some niaterial matters in- 
volved in the suit, and they are connected with the others." 

It is not necessary that they should ail be interested to the same ex- 
tent. Howe V. Hatigan (C. C.) 140 Ked. 182. The motion to dismiss 
for the grounds set out, must be denied. 

[81 It is well settled that the remedy for the invasion of the right 
to use and enjoy an easement is by injunction. This is not seriously 
controverted. In Seaboard Air Line R. R. Co. v. Olive, 142 N. C. 
257, 55 S. C. 263, the remedy by injunction vvas sustained in an opin- 
ion quoting Beach, Mod. Eq. 670: 

"The jurisdiction of a court of equity to protect a franchise from luilawful 
invasion or disturbance by injunction is clearly settled and has beeu recog- 
nized as benign and salutary. The ground of sucJi jurisdiction is usually tlio 
prévention of irréparable injury, the avoidance of a multlplicity of suits 
and the abatement of annoyances in the nature of a logal nuisance. Another 
controlllng reason for interférence by equity in siich cases is that the public 
at large hâve an interest in the protection of sucli a privilège as well as the 
party Interested. And while the court will not interpose to prevent a mère 
trespass of an ordinary character, yet when a trespass or a séries of tres- 
jiasses will operate to de.stroy or seriously impair the exercise of a franchise, 
the appreliended injury will be enjoined." 

In that case the situation presented, upon this bill, is anticipated 
and used as an illustration of the necessity for équitable relief : 

"If one may obstruct tho right of way of a railroad company and prevent It 
laying Its tracks, or otherwise providing facilities for transportatlon of frelght 
and passeiigers, and be respousible only to an action for damages, it would 
be impracticable for the Corporation Commission to enforce its orders pro- 
viding for union dépôts, double tracks and other means necessary for the 
convenience and safety of the public. Injunctive relief against interférence 
with the use of the right of ^vay of a railroad company is not giveu because 
of any spécial considération for thèse corporations, but because they are pub- 
lic agencics, chartered, organized and giveri the right of eminent domain, in 
contemplation of law, to serve the public. They are a part of the System of 
highways of the state." 

The principle is announced, with citation of a wealth of authority, 
in Pomeroy's Equity, vol. 6, § 543 et seq. 

[9] Assuming that the Atlantic & North Carolina Railroad Com- 
pany made entry upon the land and constrticted its road thereon as 



NORKOLK SOUTHERN B. CO. V. STRICKLIN 557 

(2G4 P.) 

alleged, it acquired, under the provisions of section 27 of its charter, 
only an easement to the extent net exceeding 100 feet on each side 
of the center of its track, as is well settled in this state. Construing 
the charter of complainant in this regard, in A. & N. C. R. R. Co. v. 
New Bern, 147 N. C. 165, 60 S. E. 925, the court said that its power 
to condemn or acquire land under the section referred to authorized 
it to acquire 100 feet on each side of its main track, as a right of 
way. So in Railroad v. Olive, supra, it was said: 

"It is clear (liât, froiu aiiy point of view wliicli we may tuke of this case, 
the i)l;unlifE ac(]uired oiily an wts^ement ovev défendants' lands," and that Its 
only remedy was a mandatory or prohiljitive injunction. 

Thèse décisions are in accord with a uniform Hne of decided cases 
in this State. Railroad Co. v. Sturgeon, 120 N. C. 225, 26 S. E. 779; 
Earnhardt v. Railroad, 157 N. C. 358, 72 S. E. 1062; A. C. L. R. R. 
Co. V. Bunting, 168 N. C. 579, 84 S. E. 1009. The extent of the limi- 
tation upon the use of the right of way, both as to distance and pur- 
pose will be discussed later. 

We are thus brought to the considération of the first and essential 
controverted question of fact. Complainant allèges that its lessor, 
the Atlantic & North Carolina Railroad Company, entered upon and 
constructed its road over the lands in controversy, in the absence 
of any contract with the owners or claimants or any other person, 
pursuant to the right to do so conferred by section 27 of its charter, 
as hereinbefore set out. Défendants admit the entry and construction 
of the road over the land by the Atlantic & North Carolina Railroad 
Company, but deny that it did so in the absence of any contract with 
the owners, and allège that John Stricklin, one of thèse owners of 
the lands, "made and executed a contract of conveyance of a right 
of way across the said land 25 feet on either side of the center of the 
main hne of said track, and that the other owners of the said land, 
the défendants unknown, also executed a conveyance of a right. of 
way of the same width to the Atlantic & North Carolina Railroad 
Company." No such deeds or contracts, nor any record or copies of 
such, are produced or introduced, nor is any paroi évidence offered 
showing that any person has ever seen, or heard any other person 
say that they had seen, such contract. 

[10] Défendants insist that the burden is upon complainant to 
show by satisfactory évidence the existence of the conditions by which 
its alleged right of way was acquired — entry and construction of the 
road in the "absence of any contract," etc. The presumption of a 
grant of the right of way is dépendent upon thèse conditions. While 
it is true that, as a gênerai rule, a party is not required to prove a 
négative, it is not accurate hère to say that the complainant is called 
upon to prove a négative. It asserts title to an easement, acquired 
by a statutory presumption of a grant. The statute upon which it 
relies to sustain the presumption provides for the concurrence of 
■certain clearly expressed conditions, upon which it raises or créâtes 
the presumption. The several sections of the charter prescribing the 
methods by which a railroad company may acquire a right of way 
■over lands upon which it constructs its tracks must be construed 
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together. Hère the statute prescribes three methods— by deed, by con- 
deinnation proceedings, or by entry anJ construction in the absence 
of a contract. The entry and construction "in the absence of a 
contract" raises the presumption — 

"that the land upon whlch the sald road or any of its branches niay be con- 
structed, together with a spaee of 100 feet on each side of the center of said 
road, has been granted to the said company by the owuers." 

The failure, for two years after the completion of the road, to ap- 
ply to a court for an assessment of its value, relates to the claimi 
for compensation. This is upon the theory that the presumption of 
the grant arises upon the entry and construction of the road, in the 
absence of a contract. While the absence of a contract is in form a 
négative averment — that is, the nonexistence of a contract signed by 
the owner — it is an essential averment, without which the pre- 
stUTiption of a grant is not raised. The imposition, therefore, of the 
burden of proof upon the complainant of the absence of a contract 
is not based upon the rule that one who has or should hâve had in 
his possession the évidence upon which he bases his claim or title is 
required to produce it, but because the statute makes the absence of 
a contract the essential factor in the création of the presumption of 
a grant. In such cases it is part of the complainant's burden to pro- 
duce évidence to prove the négative proposition of fact, as that a 
certain event has not happened, that a fact did not exist, that a given 
person has not done a certain thing. Mère difficulty of making proof 
does not prevent the court from requiring of him that he show, as 
best he may, that a designated individual does not possess a certain 
thing. 2 Chamberlayne on Evidence, § 979. The rule is stated by 
Prof. Greenleaf, and quoted by Mr. Justice Matthews in Colorado 
Coal Co. V. United States, 123 U. S. 307, 319, 8 Sup. Ct. 131, 136 (31 
L,. Ed. 182), in which he says : 

"To this gênerai rule that the burden of proof is on the party holding the 
aflirniative there are some exceptions, in which the proposition, though néga- 
tive in its ternis, niust be proved by the party wlio states it. One class of 
thèse exceptions will be found to include those onses in whlch the plaintiff 
grouiids his rlght of action upon a négative allégation, and where, of course^ 
this négative is an essential élément in his case." 1 Greenleaf, Ev. 78. 

The rule is not affected by the fact that proof of the nonexistence 
of a contract, 60 years after the entry, is difficult. If défendants were 
required to prove the existence of such a contract, they would be 
met by the same difhculty. In the absence of any proof of the allé- 
gation made by the complainant in regard to the absence of a con- 
tract, it would simply fail to sustain the allégation upon which its- 
claim to the easement depended. It has been held that — 

"The degree of proof of a négative allégation is seldom measured by that 
required of an affirmative allégation. In some cases a négative may be posi- 
tively and conclusively proved ; * * * but in many cases this is impossible, 
and hence the amount of proof required to support the négative proposition 
and to shift the burden will vary according to the clrcumstances of the case.. 
* * * Frequently ail that is practlcally possible, in the absence of direct 
évidence, is the introduction of testimony establishlng some particular fact 
inconsistent with the converse, affirmative proposition." 2 Chamberlayne, Evi- 
dence, I 981. 
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The burden imposed upon the complainant in this case is not met, 
so as to shift it upon défendants, by making a prima facie case; it 
carries the burden throughout the trial to show by a prépondérance 
of the évidence that its lessor entered upon the land and constructed 
the road in the absence of a contract Avith the owner. Complainant 
relies upon what is said by Mr. Justice Brown, in A. & N. C. R. R. 
V. New Bern, 147 N. C. 165, 60 S. E. 925, that upon its being made 
to appear that the road was constructed in 1858, and that its main 
line was constructed practically where it now is, "the law présumes 
that the road has acquired the right of way which it was authorized 
to acquire by its charter, to wit, 100 feet on each side of its main 
line." The leamed justice says: 

"This Is not left to conjecture, for section 27 of tlie charter ♦ • * ex- 
pressly so provides." 

That case presented a controversy with the taxing power of the 
city, in which the company claimed that an erroneous method of as- 
sessing its property was being used. The question presented hère 
did not arise. The learned justice overlooked, hecause there it was 
unimportant, that the presumption arose upon the language of sec- 
tion 27 only when the entry was "in the absence of any contract." 
The language used there, in that respect, is obiter. 

The writer, in Barker v. Railroad, 137 N. C. 214, 49 S. E. 116, 
overlooked what he now regards the distinction between a presump- 
tion arising upon possession only and one arising upon entry and 
construction in the absence of a contract required by the statute. I 
do not think that thèse two décisions constitute a construction of the 
statute, in respect to the burden of proof, which is binding upon the 
fédéral court. The question has been considered and decided by the 
Suprême Court of South Carolina upon a statute in which the same 
language is found, in A. C. L. R. R. Co. v. Dawes, 103 S. C. 507, 
88 S. E. 286, and Carolina & N. W. R. R. Co. v. Ford,, 105 S. C. 
SO, 89 S. E. 809. Thèse cases were followed, not only as controlling 
authorities, but with the approval of the construction of the statute, 
by the Circuit Court of Appeals of this circuit in Southern Ry. Co. v. 
Board of Coms., 246 Eed. 383, 158 C. C. A. 447. In ail of thèse cases 
the question as to the burden of proof was presented. I concur in 
the reasoning of thèse courts and the conclusion reached by them. 

[11] The town of Kinston was incorporated hy act of the General 
Assembly enacted at the session of 1762, in which it recited that — 

"It has been representecl to the Assembly that tlie lands of William Héritage, 
lying on the North side of Nenso River, at a place called Adkins Banks, in 
Dobbs County, is a pleasaiit and healthy situation and commodious for trade 
and commerce, and the said William Ileritage havlng acknowledged his free 
consent to hâve one hundred acres of the said land laid ofE for a town and 
fifty acres for a town Gommons, which will greatly promote a trade of the 
said river, a town is established on said land to be called Kingston." Direc- 
tors and trustées for said town are named, in whom "shall be vested an in- 
defeasible estate in fee of the said one hundred and flfty acres for the uses 
set fortlr — to cause a plan of the town to be made and insert or mark a num- 
ber to each lot and when this is done to take subscription therefor and ap- 
point a day for the drawing of said lots which shall be done by ballot in open 
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nianner, etc., and convey to eaeli person drawing lots a deed therefor In half 
acres." Laws 1762, c. 13 ; 25 State Records, 468. 

By the Laws of 1784, c. 46, it appears that the land allotted for the 
town had been divided into lots. By section 6 "one-half of the lot 
comprehending the southern part thereof, known in the plat of the 
town by the number Seventy-Six" is set apart for a gaol for the use 
of the county. 24 State Records, 613. 

It appears that in 1858, when the Atlantic & North Carolina Rail- 
road was huilt, the eastern limit of the town was marked by East 
Street, and the western limit by West street. The General Assembly, 
at its session of 1848-49 (chapter 226), enacted a charter for the 
town of Kinston, the seventh section of which recites that— 

"Whei'eas, several persons in said town, from Ignorance of Its limlts and 
the exact course of tlie streets, liave partially encroaclied on the commous 
* * * by the érection of buildings thereon ; and whereas it would prove 
injurions rather than bénéficiai to said town to corapel said persons to remove 
thelr buildings from said comnions" — the comniissioners are authorized to 
sell to such persons who hâve erected buildings on the commons or on the 
streets, the groiuid on which such buildings hâve been erected, and apply 
the proceeds to the improvement of the town. 

The limits of the town are fixed by this act "as being that land 
which has been laid off into lots and which the town might buy from 
adjacent owners." On February 16, 1850, the governing board of 
the town of Kinston adopted the following resolution : 

"That ail that portion of the town comnions which lies to the north of King 
Street and between the présent limlts of the corporation on the west, the 
lands of Mr. John 0. Washington on the north and the lands of Mr. Walter 
Dunn, Jr., on the east, shall be laid off into two and a half squares. After 
allowing streets of the usual width around the sanie ou the north, west and 
east sides tliereof and the présent streets of the town running esist and west 
to extend through the same and that each square shall be laid oEC and di- 
vided into eight lots, each lot of regular and equal size, the length of which 
shall run north and south and the wldth froni east to west, to be numbered as 
the board may direct. * * * See plan of town." 

On November 20, 1858, the records of the governing board show 
that an order was passed directing the secretary to expose to public 
sale on the following Saturday, at the courthouse door, "the two 
town lots known in the plan of the town as lots No. 155 and 156," 
and advertise accordingly. On Decemher 4, 1858, the following 
order was passed: 

"H. E. Strong reported that according to previous notice he had exposed to 
public sale the two lots No. 155 and 156 nud that Dr. Woodley became the 
purchaser at the price of one hundred dollars — it is ordered that the sale be 
conflrmed and that title be niade to the purchaser." 

See affidavit of W. B. Coleman, city clerk, Exhibit 14. 

Thèse two lots were conveyed to Dr. Thomas Woodley and record 
made of the receipt of purchase money. Thèse lots constituted, 
prior to their sale, a part of the town commons. They are now owned 
and occupied by défendants Cari W. Hartsfàeld, Mrs. Laura E. Grady, 
and Mrs. Kate M. Cobb on the south side, and by défendant J. T. 
Skinner on the north side, of the railroad, who claim under Dr. Thom- 
as Woodley. 
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The land east of East street, iipon which défendant Stricklin lives, 
was not a part of the commons. The évidence indicates that in 
1858, when the road was constriicted, it was a part of a field. The 
Atlantic & North Carolina Railroad Company acquired title to the 
lands and right of way, through the town, west of the line of lot 
No. 151: 

(1) By deed executed by John C. Washington, April 16, 1860, for 
that portion lying east of West street (on the west end) for 30 feet 
on each side of the center of the track, except where the dépôt was 
located, where it extends to 75 feet. Recorded April 16, 1860. 

(2) Isiah Woods and William Fields, March 18, 1807, for the land 
lying east of the land conveyed by John C. Washington, 35y^ feet 
from center of track. Recoided May 3, 1895. 

(3) John Stricklin, April 15, 1858, for 25 feet on either side of cen- 
ter of track. The land is described as "being on Gordon street and 
known as lot 151 in the plan of the town of Kinston." Registered 
May 25, 1895. 

Thèse deeds cover the right of way of the Atlantic & North Caro- 
lina Railroad Company on the west, or Goldsboro, side, to the eastern 
line of lot 151. The controversy, therefore, is narrowed to the claim 
of complainant that its lessor, the Atlantic & North Carolina Rail- 
road Company, acquired a right of way, in the manner set out in its 
bill, to that portion of the town lying between lot No. 151 and East 
street and the land lying east of East street, owned and occupied by 
défendant Joseph Stricklin, of 100 feet on each side of the center of 
its track. This includes lots Nos. 149, 150, 154, 155, and 156. 

To sustain its allégation, in that respect, complainant introduced 
the affidavit of F. E. Nicholson, chief of the engineering department 
of the Noi'folk Southern Railroad Company, in which he swears 
that— 

"ît became his duty and that he has caused a thorough and complète search 
to he mnde, under liis su])ervislon and direction, of tlie reoord.s and deeds, con- 
tracts, and other conveyances, through and under whieh the said Norfolt: 
Southern Railroad Com])an,y owns and claims title to its rlsht of way along 
its .several Unes of railroad. « * * That, a thorougli searcli of ail records 
relating to the rights of way of the Atlantic & North Carolina lîailroad Com- 
pany from Goldsboro to Morehead City has l)een made under his direction and 
supervision, as well as a careful search of the records of I^enoir «'onuty, in 
which the land described is sltuate. A careful and tliorouijh search also 
has heen made of the old records and évidences of titles of the Atlantic & 
North Carolina Railroad Company, now on Aie for careful pi-eservation in 
ihe custodlan's ofliee of the Norfolk Southern Railroad Company, and lie has 
cansed diligent inquiry to be made of and among i)ersons who mlght bave 
knowledge of any records or conti'acts, wliem>ver the same ndght be found, 
relating to the right of way described in the complaint. That upon such 
careful and diligent .search and Imiuiry he and those under his direction and 
supervision hâve not been able to flnd any deed, contract, agreement, or other 
l)aper writing granting, restricting. detining, or otlierwise relating to the 
right of way of the said Atlantic & North Carolina Raili-oad Company, de- 
scribed in the complaint in thls cause in tlie town of Kinston, between the 
Southern line of Casweil street and the back line of lot 1.51 in said town." 

He f urther says : 

That the red lines on tlie map flled with his affidavit "show the portion of 
the land in the town of Kinston claimed Ijy complainant. » * * That from 
2G4 F.— 30 
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the western line of tlie land so showii in red the Une of railroad and rights 
of way of said railroad company extend in a gênerai westerly direction through 
and beyond the town of Kinston, and that said riglit of way, extending from 
tlie aforesaid red Unes on said niap westwardly, varies in wldth from 50 feet 
to 105 feet as defined and limited In certain conveyances." 

Affîant further says that for the rights of way west of the rights 
of way so conveyed hy Washington, being west of the western bound- 
ary of the town, he nor those who, under his supervision, made search, 
hâve found any contracts, conveyances, or other paper writing in 
regard to such rights of way. 

In further support of the contention that no contracts nor convey- 
ances were made for the right of way through that portion of the 
town of Kinston east of lot No. 151, complainant shows that the 
courthouse, containing the record of deeds and conveyances for lands 
and rights therein, was, dnring the year 1879 or 1880, burned, and 
ail of said records, except a bock containing an index of deeds, were 
destroyed. Référence to this index book discloses the registration 
of the deeds for rights of way from Woods and Fields and Strick- 
lin and Washington, but no other deeds to the Atlantic & North Car- 
olina Railroad Company for rights of way through the town of Kins- 
ton appear on said index. 

The records of the governing board of Kinston disclose: 

That on April 4, 1857, an order was passed authorizing "tlie intendant to con- 
fer with the railroad anthorities in relation to the lot taken up by the said 
railroad, and to flx with them upon a fair price to be paid to the town for the 
damage donc to said lots by the said railroad." That on January 23, 1858, cer- 
tain cltizens were appointpd a committee to eonfer with the contractors and en- 
gineers of the railroad, to "cause tliem to fill np ail the ditohes; to make ail 
necessary embankments and snitable bridges on ail streets and sidewalks of 
the town where the said road shall cross the same." 

It was, at said time, also: 

"Ordered that Henry R. Strong be a committee to obtain from the county 
court the appointment of a committee to détermine and assess the damages 
done to lots 55 [155] and 56 [156] crossed by said railroad, and cause the amount 
assessed to be collected for the use of the town." 

The town record does not show any action or any report by H. R. 
Strong pursuant to the said order, nor does it show that a deed was 
executed to the railroad company or contract made with it. 

Défendants insist that the affidavit of F. L,. Nicholson regarding 
the manner and extent of search made for a contract, deed, or con- 
veyance for a right of way does not conform to the requirements of 
the law to admit secondary évidence of its contents. While such is 
not the purpose of the affidavit, but rather to lay the basis for the 
inference that no such paper was ever in existence, it is somewhat 
analogous, and référence to the rules governing secondary évidence 
of an alleged lost paper may be appropriately made. If such a paper 
was executed, it should be in the possession of either the officers or 
agents of the Atlantic & North Carolina Railroad Company, or the 
complainant. 

It may be conceded that, if the exécution of the contract, and there- 
fore its existence at one time, had been shown or conceded, and, up- 
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on the allégation that it had been lost, mislaid, or destroyed, in the 
absence of any other évidence than that of Nicholson, a court would 
require a more spécifie statement of the manner, method, and agencies 
used in making the search. The rule usually followed by the judge, 
to whom the décision of the question is committed, requires that the 
witness state facts — where, when, and how search was made for the 
paper— so that he may draw the légal inference or conclusion whether 
it measures up to the standard required. It would hâve been more 
satisfactory if A'icholson had stated where and who, "under his di- 
rection and supervision," made such search. While not required to 
do so, défendants were entitled, and upon request would hâve been 
accorded opportunity, to cross-examine Nicholson. The case was 
submitted largely upon afïidavits without objection. The i"ule usually 
followed by the courts is very well stated by Chamberlayne : 

"Where a document, the contents of which a party desires to prove, would 
ordinarily be in a certain place of deposit, or in the custody of a certain 
individual, a presumption avises that it is In that place of custody, In the 
absence of évidence to the contrary. * * * Evidence, therefore, to prove 
the loss or destniction of a writing niust, in order to authorize the relaxation 
of the rule respecting the production of the original, shovc that reasonable 
diligence has been used in searching for the original document. A mère casual, 
indiffèrent, or careless search will not Ije sufficient. Something more wlll 
be required ; something tending to show that the ])roponent was actuated by 
a désire to find the alleged lost or destroyed Instrument, and that his efforts 
were exerted bona fide to accouiplish that rcsult. * » * Xu other words, It 
should appear that he has exercised the saine degree of diligence in his search 
for It that an ordinary person, actually de.sirous of flnding and producing 
it, would hâve employed, whlcli would require his looking for it in those 
places where one might fairly hâve expnctod to flnd it in the exercise by him 
generally of ail reasonable endeavors to find it." Evidence, vol. 5, 2579. 

[12] While it would not be safe to find, upon Nicholson's affidavit 
alone, unsupported by other facts and circumstances persuasive of the 
allégation, that no contract was executed, it is compétent to be consid- 
ered, with other facts and circumstances, and given such probative 
force as, upon ail of the évidence upon the issue, it is entitled. I hâve 
no difSculty in fmding that he is a crédible witness and has testified 
truthfuUy ; the sole question is whether he made so thorough and dili- 
gent search as the law requires, to make his évidence a reliable basis 
upon which to find the conclusion that no contract was executed. The 
fact that, in the absence of the book containing the recorded deeds and 
contracts, the "Index Book," the only part of the record saved from 
the fîre and available, shows that such contracts or deeds as the com- 
plainant allèges the Atlantic & North Carolina Railroad made or re- 
ceived were recorded, and does not show that any other contract with 
the town of Kinston, or whoever may hâve been, at that time, the 
owners of the land in controversy, was recorded, is consistent with 
the failure of Nicholson to find the original of such contracts. The 
two facts are persuasive évidence of the nonexistence of such con- 
tracts. The records of the town of Kinston show that the land lying 
east of the line of lot No. 151 was a part of the town commons so late 
as 1850. 

The last sentence of the ordinance of February 16, 1850, refers to 
the lots to be laid ofif "as that portion of the town commons,"' and, 
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following a description of the parts to be laid off in eight lots, con- 

clttdes : 

"And the balance of the town coiimions to be laid ott' and numbered into 
20 additional lots." 

Lots Nos. 155 and 156 were sold to Dr. Thomas Woodley Decemlier 
4, 1858. It appears that he was niayor of the town at that time. The 
resolution of April 4, 1857, directing the intendant to confer with the 
railroad authorities to fix a fair priée for the damage donc to the lot 
taken up by the said railroad, and on January 23, 1858, appointing a 
committee to confer with the contractors and engineers to fill up ail 
the ditches, embankments, and bridges, on ail streets and sidewalks, 
where the railroad .shall cross the same, indicates clearly that the 
Company had, before then, entered upon the "lot," and the order direct- 
ing Henry R. Strong to obtain f rom the county court the appointment 
of a committee to détermine and assess the damage to "lots Nos. 155 
and 156 crossed by said railroad, and cause the amount assessed to be 
collected for the use of the town," shows clearly the existence of the 
conditions for which section 27 of the charter provided — "entry upon 
the land in the absence of a contract." The town authorities evidently 
understood the provisions of the charter, the respective rights of the 
Company and the town, and were pursuing the course prescribed by 
section 27 to secure compensation. The bill allèges that the road was 
completed in 1858, and this is confirmed by the history of the company. 
The index book .shows that a deed was executed to Dr. Woodley, but 
does net show its date. 

W. B. Coleman, city clerk, testifies that a carefui examination of 
the town records back to 1848 fails to disclose any évidence of the 
exécution of a deed from the town to, or the exécution of any contract 
with, the Atlantic & North Carolina Railroad Company, or the grant 
of any easement or license to use any portion of the streets of the 
town. Dr. Woodley took title to the lots with notice that the road had 
been constructed through them, and therefore subject to such right as 
the Company acquired under the charter by such entry. It is also clear 
that the board of commissioners claimed the damages or compensa- 
tion for the taking. The priée paid indicates that the lots were of small 
value. 

A carefui considération of the évidence and records of the governing 
board leads to the conclusion that the Atlantic & North Carolina Rail- 
road Company entered upon lots Nos. 155 and 156 and constructed the 
road thereon, without, or in the absence of, any contract with the town 
or any other owner or claimant. In respect to lots Nos. 149, 150, and 
154, the évidence, so far as applicable, in regard to lots Nos. 155 and 
156, sustain the conclusion that the Atlantic & North Carolina Railroad 
Company entered upon and constructed its track through them during 
the year 1858, without any contract with the owners. There are no 
structures within the 100 feet claimed by complainant on lots Nos. 149 
or 154, and only the rear end of défendant Curtis' house on lot No. 
150. No deed from the town for either lot is shown. 

In respect to the lot owned by défendant Joseph Stricklin, lying 
east of East street, the testiraony shows that in 1858 it constituted a 
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portion of a field owned by Walter Dunn. No streets through this 
property were laid eut prier to 1858. The search made by F. L. Nich- 
olson of the records of the Atlantic & North Carolina Railroad Com- 
pany and complainant, and of the index book saved from the destruc- 
tion of the courthouse, fails to disclose any deed or contract from 
Walter Dunn or any other person for the land or right of way. 

[13] Affidavits are filed by the complainant showing that there was 
a gênerai réputation that rights of way were acquired by the Atlantic 
& North Carolina Railroad Company outside the town of 200 feet. 
Défendants file affidavits of old citizens that there was a gênerai répu- 
tation that the company did not acquire or claim rights of way through 
the town of more Ihan 50 feet. Both may be, and doubtless are, true, 
but neither can be invoked to repel or overcome the statutory prcsunqi- 
tion of a grant of 100 feet on each side of the track, if the entry was 
made and the road constructed over the land without any contract 
with the commissioners. 

The question rcgarding the right of way acquired by railroad com- 
panies in this state, under provisions found in section 27 of the charter 
of the Atlantic & North Carolina Railroad Company fîrst arose in 
Railroad v. McCaskill, 94 N. C. 746, in which it was said : 

"The presumption of the conveyance arûses from the compuny's act in 
taking ])ossession and hnilrting the road, whcn in tho ahsence of a contract 
tlie owner falls to take steps, for two ycars after it has been completed, for 
recoverinj^ compensation. It .sprinf,'s ont of the.se concurring facts, and i.s 
lndei)endent of infcrcntes wliich a jury niay draw from tlieni. If the grant 
Issued, it would not be more effective in pai^^sing the owner's title and estate. 
Thus vesting, it reinains in the company as long as the road is operated, of 
the specified width, unaffccted by tlie ordinary rules in référence to repelling 
presumptions." 

In Sturgeon's Case, 120 N. C. 225, 26 S. E. 779, it was held that 
the statute created the presumption of a grant, not of the land, but of 
an easement, to be used to its fuU extent, when and as the necessities 
of the company for railroad purposes required. In jjarker v. Railroad, 
137 N. C. 214, 49 S. E. 115, discussing a similar provision in the 
charter of défendant, after noting the concurring conditions upon 
which the presumption was created by the statute, it was said : 

"Tlie statute fixes the term of two years wifhin whicli tlie owner may prose- 
cute his action, and in default of which tho road acQuires the easement de- 
sci-lljed, tu wit, 'one hundred feet on each side of the ceiiter of the road,' with 
the llmiiation Hxed as to time and use. ♦ * * The boundary Is flxed at 
'one hundred feet on each side of the center of the road' and we hâve no 
right to restrict it." 

Ir. ^arte ■.-. Ra.iruad, 143 N. C. 289, 55 S'. E. 701, 12 L. R. A. (N. 
S.) 680, referring to the acquisition of a right of way b}^ entry and 
construction, it is said that, where the owner acquiesces for two years — 

"after the construction of the road over his land, with full knowledge of 
his légal rights and of the extent of the rights accruing to the company 
by sucli occnpancy, he assents to the ac(iui.sltion of the easement in the same 
manner and to the same extent as if the land had been condemned. We would 
find it exceedingly ditlicnlt, if not impracticable, to draw any Une of dis- 
tinction between the rights acquired by tlie différent methods prescribed by 
the law." 
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The cases are reviewed by Mr. Justice Allen in Earnhardt v. Rail- 
road, 157 N. C. 358, 72 S. E. 1062, and the same conclusion reached. 
In Earnhardt's Case, supra, Mr. Justice Allen says : 

"The presumption does not arise except in the absence of a contract, and 
it may be tHat where permanent structures hâve boen erected by the owner 
of the land, within 100 feet of the main Une, and liave been used for a long 
time without objection, and also in localities where it Is customary to acquire 
rigbts of way by purehase less in width than 100 feet, that the presumption 
would not arise when neither party introduces any évidence that thcre was 
no contract." 

With ail déférence to the learned justice, he appears to overlook the 
distinction between those cases in which, from long and continued 
possession and use of land, the law taises a presumption of a grant, 
wherein conduct on his part, either active or passive, inconsistent with 
the presumption, may be invoked to rebut it, and the case in which the 
statute provides that upon certain fixed conditions the presumption of 
a grant is created. 

[14] In the last instance, when the owner acquiesces in the action 
of the Company in entering upon his land and completing the con- 
struction of its road, the statute créâtes the presumption that he has 
granted the easement in accordance with the limit and the purposes 
fixed by the charter. Institution of proceeding for compensation may 
be postponed for two years, after which he is barred, not only of a 
right to deny the grant, but also of a claim for compensation for the 
easement. As the company acquires only the right to appropriate 
and use so much of the land, upon which the easement to its fuil extent 
is imposed, as is necessary for railroad purposes, the owner may erect 
buildings upon it or subject the land to any other purpose he may de- 
sire, which does not interfère with the use of the easement, and the 
company may not object to, or prevent, him from doing so. Lumber 
Co. V. Hines, 126 N. C. 254, 35 S. E. 458 ; A. C. L. R. R. v. Bunting, 
168 N. C. 579, 84 S. E. 1009, in which the cases are cited. How, then, 
can the presumption that in '1858 the owners of the lot granted to the 
Atlantic & North Carolina Railroad Company a right of way of 100 
feet on each side of its track be afïected or limited by the érection of 
buildings thereon, thereafter? When a party relies upon a presump- 
tion arising upon the possession during the time prescribed, he must 
show such possession during the entire period ; hence conduct on his, 
part, at any time during such period, inconsistent with such presump- 
tion, may be invoked to rebut it. Hère the conditions, entry and con- 
struction of the road, upon which the presumption arises, are found 
to exist. 

Again, it is said that the presumption may not arise when it is cus- 
tomary to acquire rights of way by purehase less in width than 100 
feet. This condition may, with reason, be made the basis of contrary 
inference. The purehase from some landowners of a restricted right 
of way may be entirely consistent with the inference that the entry 
and construction of the road over the lands of other owners, without 
a conveyance or contract, was made in the exercise of its statutory 
right. It is said, however, that the presumption may not arise where, 
neither party introduces évidence of the nonexistence of the contract.. 
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It would seem that the learned justice had in mind the view that the 
burden of proof was on the landowner to show that there was no con- 
tract when the road was constructed, and in the absence of any évi- 
dence the presumption arose. Railroad Company v. New Bern, supra. 

However this may be, hère the complainant and défendants hâve 
both introduced évidence of the nonexistence of a contract ; the burden 
being placed upon complainant and the fact found in accordance with 
its allégation. I am constrained to hold, in accordance with a uniform 
current of décisions of the Suprême Court of this state, in wliich the 
charter of this and other railroad companies containing the same lan- 
guage hâve been construed and dealt with, that unless prevented for 
other reasons, to be presently considered, the Atlantic & North Caro- 
lina Railroad Company acquired a right of way of 100 feet on each 
side of its track over and through the land described in the bill for 
railroad purposes. Railroad v. Olive, 142 N. C. 257, 55 S. E- 263. 

Défendants say the Atlantic & North Carolina Railroad Company 
could not bave acquired, by condemnation or presumption of a grant, 
a right of way over the lots in controversy, at the time the road was 
constructed, because of a provision in its charter forbidding "the Com- 
pany to invade the dwelling bouse, yard or burial ground of any in- 
dividual without bis consent." Section 25. As we bave seen, ail of 
the town lots in controversy at the time the road was constructed, 
were owned by the town of Kinston. While affidavits are filed by 
several persons of advanced âge, stating the location of bouses on 
several lots, it must be kept in mind that more than 60 years hâve 
elapsed since the construction of the road; that the sale of the lots 
by the town was being made while, and doubtless because of, its com- 
ing. It seems to be conceded that there was on the lot occupied by 
défendant Skinner a gin house, around which there was a fence. On 
the lot occupied by défendant Stricklin there was a small tenant house. 
On the lot occupied by Mrs. Stroud, No. 154, there was, 60 years 
ago, a dwelling. No part of her dwelling is involved in complainant's 
claim. 

I hâve examined ail of the affidavits fîled by the parties and in the 
light of the town records and facts not in controversy I am constrained 
to conclude that the town had not, at the time the Atlantic & North 
Carolina Railroad Company entered upon the land in controversy, sold 
the lots ; that there were, at that time, no dwellings upon them which 
prevented the condemnation of a right of way over them. 

[15] If the owner acquiesces in the entry and construction of the 
road, the land may be subjected to the easement, notwithstanding the 
présence of dwellings thereon. The protective provision may be waiv- 
ed by the owner. The action of the governing board of the town 
clearly indicates that it acquiesced in the entry and construction of the 
road across the town commons. 

[16] The défendants further insist that, as no authority is conferred 
by express words to the Atlantic & North Carolina Railroad Company 
to enter upon or condemn lands owned by a municipal corporation 
that no such authority was conferred by the gênerai terms of the char- 
ter. Authorities are cited to sustain the proposition that, unless ex- 
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pressly granted, a railroad company, under its power to condemn land 
for its right of way, cannot condemn property owned and used by a 
municipal corporation for municipal purposes; that the power to con- 
demn lands already devoted to a public use must be conferred by ex- 
press terms, and will not be implied from the use of gênerai words. 
10 A. & E. Enc. 1093, 1094; C, M. & St. P. Ry. Co. v. Town of Lost 
Nation (D. C.) 2Z7 Fed. 709. 

The numerous cases found in the state and fédéral reports, in which 
conflicts between the exercise of the right of eminent domain by one 
public corporation over property held by anolher corporation hâve 
arisen, relate to efforts on the part of railroad companies to condemn 
rights of way over streets, or where one railroad company seeks to 
condemn a right of way over the property of another company. It is 
conceded that the Législature has the power to confer such right. It 
is also held that it should be granted in express terms. The reason 
upon which the rule is based is thus stated in North Carolina & R. & 
D. R. Co. V. Carolina Cent. Ry. Co., 83 N. C. 489: 

"We see no reason why laïul obtained under a législative graut of the riglit 
of eminent domain slionld be exempt from its exercise when the publie 
Interest requires it for other publie uses, any more than other lands held by 
Individuals. Tlie riglits of property thus invaded are as sacred in tlie one 
case as the other, and equally protected in the fundamental law ; and both 
are and must be subordinate to the demand of tbe state for public and use- 
ful purposes. The exercise of the power of eminent domain over the prop- 
erty of public corporations may be, liowever, subject to limitations not strictly 
applicable to otlier i)roperty. It is reasonable, as contended in the argument 
for the plaintiffs, that land of one such corporation, nece.ssary for the exercise 
of its franchise and to the discharge of its duties, should not be taken and 
appropriated by another corporation no more important or useful, unless 
upon a clear expression of the législative intent to confer it, and then the 
aet itself would be a déclaration ttiat the condemnation was required for the 
public good." Springfield v. Railroad Co., 4 Cush. (Mass.) 63. 

The power to condemn land granted in gênerai terms to a railroad 
company will not permit it to locate its right of way through land held 
by a town for the purpose of building a réservoir (State v. Montclair 
f^ R. Co., 35 N. J. Law, 328), or land held by a county for the purpose 
of building a courthouse or a public schoolhouse (B. & O. R R. Co. v. 
North, 103 Ind. 486, 3 N. Ë. 144) or bv a state for an institution for 
the blind (St. Louis R. R. Co. v. Trustées, 43 111. 303). In United 
States V. Chicago, 7 How. 185, 12 L. Ed. 660, it appears that the United 
States owned a tract of land on which at one time it maintained a 
fort. After the fort was abandoned, the Secretary of War by author- 
ity of an act of Congress laid off squares and streets, calling it "Ft. 
Dearborn addition to Chicago." A portion of the lots were sold ; the 
government reserving the part on which the fort was situate, with the 
land immediately contiguous thereto. Sale was made only of the 
part outside the réservation. The city undertook to open the streets 
within the réservation, where no sales of land had been made, and 
where opening the streets would destroy some of the public buildings 
and materially injure and impair uses of the station. The United 
States applied for an injunction. The court enjoined the city. Mr. 
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Justice Woodbury, after stating the grounds upon which the right to 
enjoin the city from opening the streets was based, said : 

"It is not questionrd that laiid witliin a state, purchased by the United 
States as a more proprietor, and not rescrvod or appropriated to any spécial 
purpose, may be liable to condemnatiou for streets or higliways, llke the hmd 
of other proprietors, under the rislits of eminent domain. But that was 
not tive condition of this quarter section, boing a part of the land oristnally 
ceded to the United States as the Northwest Territory, and afterwards sp(>- 
cially set apart * * * for milltary purposes. Ilere the opening of tliese 
streets wonid also injure, if not destroy, tlie great objects of the réservation." 

It is sometimes difficult to draw the line between property held by 
a municipal corporation for public and for private purposes. 

"Property of a municipal corporation, which Is essentially public in Its 
nature and is held in trust for the public by the corporation, and is necessary 
for the (>xercis(! of its propor municipal functions, cannot be sold to satisfy 
the debts of the corporation. But the niere private property of a municipallty, 
held for purposes of ineome or sale, unconnected wivh any governmental use 
or function, nia.y be levied on and sold to satisfy a judfçment rendered against 
a municipal corporation." 20 A. & E. Eue. 1190. 

In Klein v. New Orléans, 99 U. S. 149, 25 L. Ed. 430, it is said : 

"The test in such cases is as to the iiecessity of the property for the tluo 
exercise of the functions of the municipality." 

In Zehner v. Milner, 172 Ind. 493, 87 N. E. 209, 24 E. R. A. (N. S.) 
383, it was held that a mill site which had been condemned for a pub- 
lic use had ceased to be used for such purpose, and was no longer 
operated for toll, but only for private use, was subject to condemnation 
for another public use. In the note it is said, and supported by many 
cited cases : 

••It seems to be the unlvcrsal rule that property, although previously con- 
demned or pui'chased for a public use, liut whicli never bas been put to such 
use, or bas ceasid to lie so used, is sub.1ect to condemnation, the sanie as 
property of n private individual." 

This is in accordance with the rule of law that, when the reason 
upon which immunity from sale of property ceases, the immunity al- 
so ceases. It is manifest that, anticipating the coming of the railroad 
and extending the growth of the town, the charter of 1849 was enact- 
ed. The board of commissioners, in accordance with the provisions 
of the new charter, at once decided that the land which had been set 
apart as a commons was no longer necessary for that purpose, and 
passed the order for laying it ofF into lots and selling it. This was 
a déclaration on the part of the town authorities that it was not 
necessary for municipal purposes, The road was completed and ready 
for opération June 17, 1858. On April 4, 1857, the board of com- 
missioners directed the intendant to confer with the railroad authori- 
ties in relation to the lot taken up by said railroad and fix upon a fair 
priée. 

On January 23, 1858, a committee was appointed to confer with the 
contractors in regard to the ditches and make embankments and 
bridges, and on the same day Henry R. Strong was directed to obtain 
from the county court the appointment of a committee to assess the 
damages to lots 155 and 156, and to collect the same for the use of 
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the town. It is manifest, therefore, that when Dr. Woodley purchased 
thèse lots, December 4, 1858, the road had been completed, and he took 
title subject to such rights of way as the company had acquired by 
its charter. He gave $100 for the two lots. 

Assnming that the company had acquired, by presumption of a 
grant, a right of way of 100 feet on each side of the center of its 
track, and that the town claimed the damages or compensation there- 
for, its failure to prosecute its proceeding for two years conferred a 
perfect title and barred it, or Dr. Woodley, from any claim for com- 
pensation. 

[17] In this condition of the title to the lots and the right of way, 
it is settled by a uniform current of décisions in this state that the 
easement acquired by the railroad company was restricted in its use 
to the necessity for railroad purposes- — that its right and power to 
prevent the owner or owners of the lots from using them was restrict- 
ed to such necessity. In Blue v. Railroad Co., 117 N. C. 644, 23 S- 
E. 276, it was said : 

"The riglit of way of railroad companies is by judgment of condemnation 
inade subject to occupation wliere and only where the corporation finds it 
necessary to tal^e actual possession in furtlierance of the ends for wîiich the 
company was created. The damages are net assessed upon the idea of a pro- 
posed actnal dominion, occupation and perception of the profits of the whole 
right of way by the corporation ; but the culculation is based upon the 
principle that possession and exclusive ccntrol will he asserted only over so 
much of the condemned territory as may be necessary for corporate purposes, 
such as additional tracl^s, ditches, and houses to be used for stations and 
section hands. Unless the land is needed for some such use, the occupation 
and cultivatlon by the owner of the servlent tenement will be disturbed only 
when it becomes necessary for the company to enter in order to remove soine- 
thing which endangers the safety of its passengers, or which miglit, if un- 
disturbed, subject the owner to liability for injury to adjacent lands or 
property." 

This language is quoted with approval in Sturgeon's Case, 120 N. 
C. 225, 26 S. E. 779, where it was held that the company was not en- 
titled to a judgment for possession of its right of way, unless it 
showed that such possession was necessary for its corporate purposes. 
In Shield's Case, 129 N. C. 1, 39 S. E. 582, it was said: 

"It was never expected that the roads would daim the actual possession 
* * * of any more of said lands than were necessary for their opération 
and protection." 

See Barker's Case, 137 N. C. 214, 49 S. E. 115; Olive's Case, 142 
N. C. 257, 55 S. E. 263, in which the necessity for extending its use of 
its right of way was caused, as hère, by an order requiring the com- 
panies to build and maintain a union dépôt. 

In the latest case in which the question is cJiscussed (Railroad v. 
Bunting, 168 N. C. 579, 84 S. E. 1009), the court, citing the foregoing 
and many other cases, refused to enjoin the défendant from construct- 
ing a brick building on the right of way of the company, because 
it did not appear that, at that time, the occupation and use of the land 
was necessary for the corporate purpose of the company. No propo- 
sition is more firmly settled and has been more uniformly enforced by 
the courts of this state than that first announced in Elue's Case, su- 
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pra. The following cases illustrate, not only the uniformity with 
which this doctrine has been adhered to and enforced, but the extent 
to which it has been apphed: Lumber Co. v. Hines, 126 N. C. 254, 
35 S. E. 458; Hendrix v. Railroad Co, 162 N. C. 9, 77 S. E. 1001; 
Coit V. Owenby-Wofford Co., 166 N. C. 136, 81 S. E. 1067. The 
conclusion is irrésistible that the purchasers and présent owners of 
thèse lots were fixed with notice, as matter of lavv, that neither the 
Atlantic Si North Carolina Railroad nor its lessee could interfère with, 
or object to, such use of the land over which the right of way had 
been acquired, as they desired to make of them, until the necessity 
for its use by the Company arose. 

[181 Has the Atlantic & North Carolina Railroad Company, or 
complainant, its lessee, by their manner of dealing with and using its 
right of way, or otherwise, lost or forfeited the right acquired under 
its charter, or is it by such use estopped from asserting, or hâve they 
lessened the extent of the right to use such easement when such 
necessity arose? The same contention made by défendants, in this 
respect, has been made and disposéd of in several of the cases cited. 
In McCaskill's Case, 94 N. C. 746, and in Olive's Case, supra, the de- 
fendants, owners of the land upon which the right of way was located, 
had been in the occupancy thereof and erected buildings for many 
years, in one case 40 years. Revised Code, c. 65, § 23 (in efîect in 
1858). Révisai 1905, § 388, provides that— 

"No railroad ♦ * * coinpany shall be barred of, or presumed to liave 
conveyed. any real estale, risht of way, easenieut, leasehold, or other Interest 
in the soil wliich may hâve been condemned, or otherwise obtalned for its 
use, as a right of way, * * * by any statute of Umitation or by occupa- 
tion of the same by any person whatever." 

Neither the Atlantic & North Carolina Railroad Company nor its 
lessee was barred, nor did any presumption of abandonment or release 
of its right of way arise by reason of the occupation or use thereof 
by the owner of the land. The language of the statute is too clear 
to admit of controversy. Beattie v. Railroad, 108 N. C. 432, 12 S. 
E. 913. Statutes protecting not only railroad companies, but cities 
and towns, from the effect of long and permissive, or hostile, use, by 
abutting landowners and others, of streets, commons, lands covered by 
rights of way, or other easements upon their claims, title, or interests 
hâve been expressive of the policy of the state for many years. They 
bave been uniformly enforced by the courts. Révisai, §§ 388, 389. 

The facts disclosed by the record in this case lead to the conclusion 
that the Atlantic & North Carolina Railroad Company acquired by 
statutory presumption a grant during the year 1858 of a right of way 
over the land described in the bill of 100 feet on each side of its track, 
for railroad purposes, which it was entitled to use and enjoy when- 
ever and to the extent it became necessary for the opération of its 
trains in the performance of its duties and obligations to the public 
as a common carrier; that this right of way, by the leases and assign- 
ments thereof set out in the bill, passed to and vested in the com- 
plainant ; that the duty imposed upon complainant to erect and main- 
tain the new union dépôt, as located by the Corporation Commission, 
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sustains tlie allégation that the use of at least a portion of such right 
of vvay is necessary to enable complainant to operate its trains by en- 
tering and passing eut of the new dépôt and the érection and main- 
tenance of side tracks and other structures. 

We are thus brought to a considération of the rights of complain- 
ant respecting the remedy to which it is entitled to enable it to use 
and enjoy its right of way. Considération must also be given to the 
rights and duties of défendants in the enforcement of complainant's 
rights. The prayer is for a mandatory injunction, commanding de- 
fendants to remove the houses, fences, and other structures on the 
lots over which the right of way is imposed and which constitute 
obstructions to its use by complainant. 

The évidence tends to show : That the dwelling houses situate 
on the right of way were built many years since. The land upon 
which défendant Mrs. Taura E. Grady résides includes her home, in 
which she has lived for 18 years, being the only property which she 
owns, the resuit of her labor for many years. "If taken from her 
without compensation in this proceeding, it will leave her without a 
home and practically without anything upon which to subsist." That 
other buildings on the right of way hâve been there for many years, 
the lots being used for résidences as far back as she can remember. 
That the dwelling in which she lives is of the value, independent of the 
lot, of $3,500. 

Mrs. Kate Cobb is a widow, with three children, working for a Hve- 
lihood. Her home in controversy is her entire estate, representing the 
saving from the labor of her daughters and herself. If taken from 
her, she and they will be left without a home or property. She is 62 
years of âge ; has known the property and the streets for 26 years ; 
there hâve been buildings on the lots, as now, during this time. Her 
résidence is of the value of $3,500, independent of the value of the 
land upon which it is located. 

The value of the lots of Joseph Stricklin and J. T. Skinner is eacb 
$10,000. The value of the lot of R. L. Curtis is $4,000. The value 
of the lot of C. A. liartsfield is $10,000, and the improvements $8,- 
000. The value of the lot of N. W. Jones is $10,000, and of Clyde 
Tyndall $1,500. 

At the time the road was constructed through the town of Kinston 
the population did not e.xceed 500. It is now a prospérons and grow- 
ing town of 10,000 population. The évidence of old citizens, whose 
memory enabled them to refer to conditions respecting the growth 
of the town and érection of buildings during the past half century, 
shows that there was, at ail times, a gênerai understanding and belief 
on the part of the citizens that the Atlantic & North Carolina Rail road 
Company did not own, or daim, any wider right of way through the 
eastern portion of the town than was granted to it by Col. John C. 
Washington and others through the western end, and that buildings, 
dwellings, and fences hâve been erected in accordance with this un- 
derstanding and belief ; that no claim or suggestion has been made, 
either by the Atlantic & North Carolina Railroad or its lessees, that 
any larger or wider right of way was owned or claimed, nor was any 
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objection ever made by said company or Its lessees to the building of 
dwellings, fences, or other structures along said right of way within 
the distance of 100 feet from the roadbed ; that during this period the 
roadbed and ditches hâve been constructed and kept open the same 
width as was used and occupied through the lands over which the 
Company acquired rights of way by deed from Washington and others. 
Thèse facts are established by a number of affidavits of crédible, in- 
telligent, and disinterested witnesses, résidents of the town of Kinston 
at ail times since the road was constructed. I hâve made personal ex- 
amination of the streets and property within the portion of the town 
in which the property in controversy is located. The natural physical 
conditions sustain the évidence of defendant's witnesses. 

Thèse conditions are relevant only in dealing with the question of 
complainant's prayer for a mandatory injunction, commanding de- 
fendants to remove the buildings and other structures from the right 
of way. If this were an action of ejectment, or for the recovery of 
possession of the land covered by the right of way as in Railroad v. 
McCaskill, 94 N. C. 746, and same case, 98 N. C. 526, 4 S. E. 468, 
that case would be a controlling authority upon which défendants 
could successfully assert a claim under the Korth Carolina statute 
for betterments. Révisai 1905, § 652. In that case neither party was 
advertent to the authorities in other jurisdictions, there being none 
in North Carolina, that an action of ejectment could not be maintained 
to recover an easement : 

"Kjectment is not maintainsble for incorporeal hei'ertitaraents, wliicli consist 
of right-g and profits issiiiiig ont of, and annexed to, real proporty, sueh as 
riglUs of way, of eommon, etc. * * • Tj^e right to enjoy an easement 
cannot be vindicated in this action, because an easement lyeth in graut and 
not in livery. * * * The action cannot be snstained to recover, as an 
easement to a mill, the riglit to use a wliarf along a canal basin for the pur- 
pose of loading and unloading boats carrying wlieat to and from the miU of 
the clalraant." Sedgwiclc & Wait, Trial Title to Land, § 146. 

The most effectuai remedy is by mandatorj' injunction, which will 
be granted to compel restoration of the claimant to the enjoyment 
of his right. Olive's Case, supra. 

[191 In accordance with the well-settled line of authority, the relief 
demanded hère is injunctive. For interférence with the enjoyment 
of an easement, an action at law, as for trespass, may be brought, 
in which the plaintiff recovers damages for the injury sustained, or 
if, for any of the reasons recognized by the courts, the remedy at law 
is inadéquate, equity will enjoin the interférence in the future, and 
by mandatory injunction require the wrongdoer to remove such ob- 
structions as he has erected to the enjoyment by the complainant of 
his rights. The resuit of Engllsh and American authorities is stated 
in Jones on Easements, § 889 ; 

"A mandatory injunction will issue for removal of obstructions to rights of 
way, or to other rights appurtenant to land. But the court will not, in every 
case of a permanent ol)Struction to the use of an easement, restore tlie ag- 
grieved party to his former situation." 

[20, 21] A mandatory injunction, for the removal of an obstruction 
of the work which has been donc, may be had if the défendant has 
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gone on after notice and without right in willful invasion of the 
plaintiff's rights, unless the removal of the érection would cause a 
damage to the défendant disproportionate to the injury to the plain- 
tiff, in which case the court will leave the plaintiff to his remedy at 
law. When plaintiff brings a bill to prevent a continuing trespass or 
a permanent injury to his real estate, the question whether he shall 
hâve a prohibitory injonction, or, if the work affecting the property 
has been completed, a mandatory injunction requiring the restoration 
of the estate to its former condition, dépends upon a considération of 
the equities between the parties. Krehe v. Burwell, 7 Ch. D. 551, 
47 L. T- Ch. 350, lOEng. Ruling Cases, 307; Beach on Injunction, §§ 
97-104; City of Eau Claire v. Matzke, 86 Wis. 291, 56 N. W. 874, 
39 Am. St. Rep. 900. 

In Smith v. Smith (1875) 20 L. R. 500, Sir George Jessell, M. R., 
discussing cases in which the court will grant a mandatory injunction, 
says: 

"Without laylng down any absolute ruTe, In the flrst case, it is of great 
Importance to se'e if défendant knew he was doing wrong and was taking his 
chances about being disturbed in doing it. The next point for considération 
is the materiality of the injury to the plaintilï — but tliat alone was not sutB- 
cient ; ail the circumstnnces must be taken into considération, not only the 
Injury to the plaintiff, but also the amount which has been laid out by the de- 
Jendant." 

American décisions are in harmony with the rule laid down by the 
learned Master of the Rolls. 12 Standard Enc. of Procédure, 998 
et seq. 

In Boyd v. Woolwine, 40 W. Va. 282, 21 S. E. 1020, a mandatory 
injunction was granted, commanding défendant to remove obstructions 
from a private way. Judge Holt said that if the right was estab- 
lished — 

"no question is made that this is their proper remedy; in fa et, their only 
plain, adéquate, and complète remedy, seeing that it is the unobstructed use 
of the road they are after, and not damages for the obstruction of it." 

See Hershman v. Stafford, 58 W. Va. 459, 52 S. E. 533 ; Bemei v. 
Sappington, 102 Md. 185, 62 Atl. 365. 

"A mandatory injunction is never granted unless very sérions damage will 
ensue from withholding relief,- and eaoh case must, of course, dépend upon its 
own cii'cumstances." 3 Street's Fed. Eq. Prac. § 2289 ; Darrell v. Pritehard 
(1865) L. R. 1 Ch. 244 ; Great North of Kngland R. Co. v. Clarence R. Co. (1844) 
1 Coll. Ch. Cases, 507; Westminster Brymbo Co. v. Clayton (1866) 36 L. J. 
Ch. N. S. 476. 

[22, 23] It is for the court, in the exercise of a sound discrétion, 
to détermine in such instances whether a mandatory injunction will 
issue. It will not be issued when it appears that it will operate inequi- 
tably and oppressively, nor when it appears that there has been unrea- 
sonable delay by the party seeking it in the enforcement of his rights, 
nor when the injury complained of is not serious or substantial, and 
may be reasonably compensated in damages, while to restore things 
as they were before the acts complained of would subject the other 
party to great inconvenience and loss. If the court grants équitable 
relief, the decree will be as moderate as is consistent with effectually 
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correcting the mischief. Courts are lenient in litigation of this char- 
acter, and décline to compel altérations of permanent irnprovements 
further than is necessary to relieve a complainant from annoyance 
and loss. 7 Standard Enc. of Procédure, 959, 960; Starkie v. Rich- 
mond, 155 Mass. 188, 29 N. E. 770; Bentley v. Root, 19 R. I. 205, 32 
Atl. 918; St. Louis Safe Dep. Bank v. Kennett's Estate, 101 Mo. App. 
370, 74 S. W. 474. 

There is no suggestion hère that défendants either knew or had any 
reason to suspect that they, in constructing the buildings or other 
structures, were trespassing upon or interfering with the right of way 
of the complainant or its lessor. There was no record in existence 
from which défendants, or those under vvhom they claim, could hâve 
learned that the Atlantic & North Carolina Railroad owned or claim- 
ed a right of way beyond the actual boundaries of the track and the 
drain, or beyond the fences on the lots upon which they réside and 
those adjoining them, as the road was located through the town. 

An examination of the county records would hâve disclosed that 
the right of way lying west of the town commons, for which the Com- 
pany took deeds, was confined to 35 feet on each side of the track. 
The course pursued by the company in locating its track and drains, 
and permitting for many years the owners of abutting lots to build 
fences and erect structures, was well calculated to create, and it is 
quite certain did create, the belief that it claimed a right of way 
through the lots which constituted the town commons of the same 
width as through the Washington and other property to which it took 
deeds. I do not entertain any doubt of the absolute good faith and 
well-founded belief on the part of the citizens of Kinston, including 
the défendants, that neither the Atlantic & North Carolina Railroad 
Company nor its lessees claimed more than the width of the right 
of way included in the deeds from Washington and others. If this 
were a controversy respecting a private way, I would not hesitate to 
deny the mandatory injunction, anl leave the complainant to its ac- 
tion at law for damages; but it is manifest that, by reason of the 
relation which the complainant bears and its duty to the public, a 
judgment for damages would be totally inadéquate to meet the situa- 
tion. 

Complainant will incur very heavy penalties, fixed by the state stat- 
ute at $500 a day, for failing to erect and maintain with the Atlantic 
Coast Line Railroad the union dépôt at the place fixed by the commis- 
sion. The court may avail itself of knowledge acquired by personal 
examination and the uncontradicted affidavits, with accompanying 
maps, that certainly a portion of the land covered by its right of way, 
upon which défendants' dwellings and other structures are located, 
will be necessary for the laying of tracks, etc., to enable complainant 
to move its trains and cars into and ont of the union dépôts. As said 
in Joy v. St. Louis, 138 U. S. 1, 49, 11 Sup. Ct. 243, 258 (34 L. Ed. 
843): 

"In the présent case, the remedy in damajçps by an action at law would be 
entirely hiadequate, aud notliins short of the interposition of a court of 
eqnity would provide for the exiyeneies of the situatioa." Wilson v. Korth- 
ampton, etc., Railway Co., L. R. 9 Ch. 279. 
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"Railroads are comnion cnrriers nnd owc dnties to the public. Tlie rights 
of the puljlic in respeet to tliese greiit liighwnys of communication sliould be 
fostor(>d by tlio courts; and it is (.)ne of the most iiseful fuiictions of a court 
of equity that its mcthods of procédure are capal)]e of bclns made such as to 
aeconnnodate IhcuiHelves to the development of l!u^ interpsts of the piil)!ic in 
tlie progress of trade and traflic, by nevv iiiethods of Intercourse and trans- 
portatlon." Id. 

With thèse équitable principles and précédents in mind, we miist 
deal with the difficult situation presented in this case, with an anxious 
désire to préserve the rights of complainant, enable it to discharge its 
public duties, and, so far as possible, protect the défendants, who, 
without fault on their part, hâve encountered the march of progress 
of an ancient village to a modern commercial town. In the realiza- 
tion of the vision of William Héritage that "Adkins Banks is a pleas- 
ant and healthy situation and commodious for trade and commerce," 
his plan for a "town commons" bas been made to give way to the de- 
mands for "town lots" and thèse défendants must "move out." One 
cannot but regret that the public spirit which prompted Col. Wash- 
ington, with his broad acres, did not express itself in the grant of the 
standard right of way of 200 feet. This would hâve put the public 
upon notice of the width of the way claimed by the company through 
the town. But, as in so many other instances, each génération deals 
with its problems from its own viewpoint, and those who corne after 
must take the succession cum onere, and deal with conditions as they 
arise. 

Keeping in view the fact that the appeal of complainant to the in- 
junctive power of the court is because of the inadequacy of the only 
remedy which a court of law has the power to render, it must also be 
kept in view that, in granting the remedy, regard must be had to the 
equities to which défendants are entitled, and to so mold the decree 
that, so far as possible, substantial justice be done to ail parties. It 
is manifest that to command the défendants, at their own cost and 
expense, to remove or, if this be not possible, to destroy their rési- 
dences, depriving them, not only of their property, but of their homes, 
without compensation, would be harsh and oppressive. The court 
must keep in view the language of the learned Master of the Rolls, 
Sir George Jessell, that ail of the circumstances of the case must be 
taken into considération, that not only the injury to plaintiff, but 
also the amount which has been laid out by défendants, the circum- 
stances under which the expenditure was made, the long time during 
which the rights of complainant were unknown, the good faith with 
which ail parties hâve acted, and must anxiously endeavor to conserve 
and guard the rights of ail concerned. 

No final decree should be made until the parties hâve had oppor- 
tunity to endeavor to come to a fair adjustment of their rights, or un- 
til the court is better informed in respect to the extent to which the 
necessity of complainant demands the use of the land — the practicabil- 
ity of removing the dwellings on other parts of the lots and the cost 
of doing so. The case has been heard upon affidavits, in which thèse 
questions are left in uncertainty. It has been pending for an unusual 
length of time, because of the intervention of the war, resulting in 
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the taking over by the government of the opération of complainant's 
roads, and the récognition on the part of ail concerned that it was 
impracticable to comply with the orders of the Corporation Commis- 
sion until the property was restored to the complainant. It is con- 
ceded that the public convenience and safety demands the construc- 
tion of the union dépôt at Kinston. Thèse conditions call for a décla- 
ration and adjustment of the rights of complainant and défendants. 
A decree will be signed, adjudging the right of complainant to a 
right of way of 100 feet from the center on each side of its track 
over the lands described in the bill, as shown on the plats in évidence. 
A référence will be had to three commissioners, to be named by 
the court, with direction to make an examination of the lots occupied 
by défendants separately and report : 

(1) The number of feet over each lot which may be reasonably 
necessary, in their opinion, for the occupancy of complainants for 
side tracks or other purposes, to enable it, after the construction of the 
union dépôt, to safely and conveniently move its trains, either passenger 
or freight, to and from such dépôt. 

(2) The size of each lot, and whether the several dwellings there- 
on within 100 feet of the center of complainant's track may be moved 
on other portions of each lot, and, if so, the probable cost of making 
such removal. 

(3) If either of such dwellings cannot be moved on other parts of 
the lot of the owner, to recommend to the court such plan for mov- 
ing such dwelling on other lots near by, together with an estimate of 
the cost of purchasing such lot or lots and of moving the dwellings 
thereon. 

(4) Such other information which the commissioners may, in their 
judgment, deem relevant or of value to the court in dealing with the 
conditions which they may find. 

The commissioners will, at as early a day as convenient to them- 
selves and the parties, and after notice thereof, enter upon the prem- 
ises, cause maps or surveys thereof to be made, showing the size, 
shape, location relative to streets and other lots, and the location of 
the buildings thereon, and hear, at a time and place to be fixed by 
them, such évidence, oral or written, as may be ofifered by the parties. 
They will hâve the évidence, so taken stenographically, written out 
and sent to the court, together with ail documents, maps, plats, etc., 
which may be ofifered, with a report of their conclusions and rec- 
ommcndations in the premises. Such report will not be binding upon 
the court, but for its information and aid in framing a final decree 
therein. The cause will be retained for other and further orders, etc. 
204 F.— 37 
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tJNITED STATES v. ROSENBLUM. 

(District Court, W. D. Pennsylvanla. May 1, 1920.)' 
No. 42. 

1. War <Ss=>4 — Act regiilatîng price of necessaries is within power of Congres». 

Act Oct. 22, 1919, § 2, amendlng Act Aug. 10, 1917, § 4, and prohibiting 
unjust or unreasonable rates or charges for necessaries and prescribing 
the punishment for violations, is wlthln the constitutlonal powers of 
Congress to enact war measures. 

2. Criminal law ^=>13 — Statute prohibiting unreasonable charges for neces- 

saries held not void for uncertainty. 

Act Oct. 22, 1919, § 2, amending Act Aug. 10, 1917, § 4, and prohibiting 
unjust or unreasonable charges for necessaries, is not void for uncertainty, 
under Const. Amend. 6, requiring that in ail criminal prosecutiona ac- 
cused shall be Informed of the nature and cause of the accusation. 

Criminal prosecution by the United States against Nathan Rosen- 
blum. On demurrer and motion to quash the indictment. Demurrer 
overruled, and motion denied. 

E. Lowry Humes, of Pittsburgh, Pa., for the United States. 

James P. Whitla, of Sharon, Pa., and WilHam T. Tredway, of Pitts- 
burgh, Pa., for défendant. 

THOMSON, District Judge. This is a demurrer and motion to 
quash the indictment. The indictment is drawn under section 2 of 
the Act of Congress of October 22, 1919, c. 80, 41 Stat. 297, amend- 
ing section 4 of the Act of August 10, 1917, c. 53, 40 Stat. 276, 
known as the Lever Act. The relevant part of the statute defining 
the offense charged is as f ollows : 

"That it is hereby made unlawful for any person willfully • * ♦ to 
malse any unjust or unreasonable rate or charge in handling or deallng in or 
wlth necessaries. • • » Any person violating àny of the provisions of thls 
section upon conviction thereof shall be fined not exceedlng $5,000 or be Im- 
prisoned lor not more than two years, or both." 

The first count of the indictment, following the language of the 
statute, charges that the défendant — 

"did then and there unlavrfuUy, knowlngly, willfully, and feloniously make an 
unjust and unreasonable rate and charge In handling and deallng In a certain 
necessary as defined by the Act of Congress of the United States of October 
22, 1919, amending the Act of August 10, 1917, to wit, sugar. In this : That the 
said Nathan Kosenblum did then and there sell to M. A. Grande sixty (60) 
Rounds of granulated sugar at twelve and a half cents (12%c) per pound, con- 
trary to the form of the act of Congress in such case made and provided, 
against the peace and dignity of the United States of America." 

The second and third counts are precisely the same in form, differ- 
ing only in the date of sale and the party to whora the sale was 
made. 

The grounds of attack on the indictment are that the act of Con- 
gress is unconstitutional, because too vague, indefinite, and uncertain 
to be enforced by the courts, and by reason thereof does in effect 
Idelegate the législative power vested in Congress alone to the courts 

^— .Fnr other cases sec same topic & KBY-NUMBBR in ail Key-Numbered Dlgesta & Indexe» 
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and juries of the country; that the act by its terms fixes no defînite 
or certain rule by which human conduct can be uniformly governed, 
so as to know whether the dealer is acting within the law or violating 
it ; that the act does not inform the accused of the nature and cause 
of the accusation against him, nor provide a method of so informing 
him, as required by the Sixth Amendment of the Constitution; that 
the indictment fails to set forth the cost price of the sugar sold, or 
the replacement priées thereof, at the time of the various sales, so 
that neither the court nor the jury can judge whether the sale was 
an unjust and unreasonable sale or charge; and, lastly, that the in- 
dictment as found varies very materially from the information on 
which the défendant gave bail for court. 

[1, 2] In the light of various décisions of the Suprême Court, the 
power of Congress to lawfully enact such législation, acting within its 
constitutional powers, is not now to be questioned. While neither 
vvar, nor any other great exigency of government, suspends for a 
moment any provision of the Constitution, yet the government, within 
the provisions of that instrument, has ail the powers granted to it 
which are necessary to préserve the life of the nation. It is under 
thèse powers that the numerous acts of Congress, known as war 
measures, find their support. The attack on the indictment, and on the 
particular section of the act of Congress under which it is drawn, is 
supported by mucli reason and by numerous and high authorities. 
The Sixth Amendment to the Constitution requires that in ail crim- 
inal prosecutions the accused shall be informed of the nature and 
cause of the accusation. A condensed statement of this important 
and fundamental right is found in the case of United States v. 
Brewer, 139 U. S. 288, 11 Sup. Ct. 541, 35 L. Ed. 190, wherein the 
court says : 

"Laws which oreate criine ousht to be so explicit that ail inen subject to 
their penalties may know what acts it is their duty to avoid." 

And again: 

"Before a man can be pimished, his case nuist be i^lainly and unmistakably 
within the statute." 

This gênerai rule is incontrovertible, and upon it rest most of the 
opinions holding this and like statutes void for uncertainty. But the 
rule, while simple and plain cnough in itself, is often most difficult 
of application. Recognizing the high necessity of the rule for the 
protection of the liberty of the citizen, and also recognizing the fuU 
force of the reasoning which seeks to apply the rule to section 4 of 
the Lever Act under which this indictment is drawn, I am led to an 
opposite conclusion by the reasoning of the Suprême Court in certain 
well-considered cases. In Waters-Pierce Oil Co. v. Texas, 212 U. S. 
87, 29 Sup. Ct. 220, 53 L. Ed. 417, the Suprême Court sustained 
the Anti-Trust Acts of Texas, which denounced contracta and ar- 
rangements "reasonably calculated" to fix and regulate the price of 
commodities, and prohibiting acts which "tend" to accomplish the 
prohibited results ; this against the objection that the act was so 
vague, indefinite, and uncertain as to render it unconstitutional, the 
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défendant not being informed of the nature and character of the acts 
constituting a violation of the law. 

In Standard Oil v. United States, 221 U. S. 1, 63, 31 Sup. Ct. 502, 
55 L. Ed. 619, 34 L. R. A. (N. S.) 834, Ann. Cas. 1912D, 734, sec- 
tions 1 and 2 of the Sherman Anti-Trust Act (Comp. St. §§ 8820, 
8821) were under considération. The first section declared as illégal 
and punishable by fine and imprisonment, every contract, combination 
in the form of trust or otherwise, "in restraint of trade or commerce" 
among the several states, and the second section makes it a misde- 
meanor for any one to "monopolize or attempt to monopolize" any 
part of the trade or commerce among the several states. It was 
urged that the language of the statute embraces every contract, com- 
bination, etc., in restraint of trade, and leaves no room for the exer- 
cise of judgment, simply imposing the duty of applying its prohibitions 
to every case within its literal language. But the court held that — 

"Because, as the acts wlilch may corne under the clas.ses stated in the 
flrst section and the restraint of trade to whieh that section applies are not 
specifically enumerated or defined, it is obvions ttiat jndgnient nmst in every 
case be called into play in order to détermine whether a partieular act is 
embraced within the statutory classes, and whether, if the act is within sucli 
classes, its nature or efCect causes it to be a restraint of trade within the 
intendment of the act." 

The court further said: 

"The nierely generic enumeration which the statute makes ot the acts to 
which it refers, and the absence of any définition of restraint of trade as used 
In the statute, leaves room for but one conclusion, which is that it was ex- 
pressly designed not to unduly lirait the application of the act by précise defl- 
nition, but while clearly fixing a standard, that is, by defining the ulterior 
boundaries which could not be transgressed with impunity, to leave it to be 
determined by the light of reason, guided by the pri)ielples of law and the duty 
to apply and enforce the public poliey embodied in the statute, in every given 
case whether any partieular act or contract was within the contemplation of 
the statute." 

More pertinent still is the reasoning of the Suprême Court in Nash 
v. United States, 229 U. S. 373, 33 Sup. Ct. 780, 57 L. Ed. 1232, 
as that was a criminal prosecution under the provisions of the Sher- 
man Act. The language of the court there is so persuasive, if not 
controlling, in the présent case, that I feel justified in quoting at 
some length froni the opinion (229 U. S. at page 376, 33 Sup. Ct. at 
page 781, 57 h. Ed. 1232) : 

"The objection to the criminal opération of the statute is thonght to be war- 
ranted by Standard Oil Go. v. United States, 221 U. S. 1, and United States v. 
American Tobacco Ce, 221 U. S. 10«. Those cases may be taken to bave estab- 
lished that only such contraets and eombinations are within the act as, by 
reason of intent or the inhérent nature of the contemplated acts, préjudice 
the public interests by unduly restricting compétition or unduly obstructing 
the course of trade. 221 U. S. 179. And thereupon it is said that the crime 
tlius delined by the statute contains in its définition an élément of degree as to 
which estimâtes may difCer, with the resuit that a man might flnd himself in 
pri.son because his houest judgment dld not anticipate that of a jury of loss 
compétent meu. The kindred propo,sition, that 'the crimlnality of an act 
cannot dépend upon whether a jury may think it reasonable or unreasonable. 
There niust be some definiteness and certainty' — is cited from the late Mr. 
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Justice Brewer, sltting in the Circuit Court. Tozer v. United States, 52 Fed. 
917, 919. 

"But apart from the common law as to restraint of trade thus talîen up by 
the statute tlie law Is fuU of instances -w-here a nian's fate dépends on hia 
estiinatliig rightly, that is, as the jury subsequeutly estimâtes it, some matter 
of dogree. If his judgment is wrong, not only may he incur a fine or a short 
imprisonment, as hère; he may incur the penalty of death. 'An act causinj; 
death may be murder, manslaughter, or misadventure according to the degree 
of danger attending if by common expérience in the circumstances known to 
tlie actor. 'The very meaning of the fiction of implied malice in such cases 
at common law was that a man might hâve to answer with liis life for consé- 
quences which he neither intended nor foresaw.' Commonwealth v. Pierce, 138 
Mass. 165, 178. Commonwealth v. Chance, 174 Mass. 245, 252. 'The criterion 
in such cases is to examine whether common social duty would, under the 
circumstances, hâve suggested a more circumspect conduct.' 1 Kast, P. C. 262. 
If a man should klll anothcr by driving an automobile furiously Into a crowd, 
he might be convicted of murder however little he expected the resuit. See 
Reg. v. Desmond, and other illustrations in Stephen, Dig. Crim. Law, art. 
223 (Ist ijd.) p. 140. If he did no more than drive negligently through a street 
he might get off with manslaughter or less. Keg. v. Swiudall, 2 C. & K. 230; 
Rex v. Burton, 1 Strange, 481. And in the last case he might be held, al- 
though he himself thought that he was acting as a prudent man should. See 
The Germanie, 196 U. S. 589, 596. But, without further argU/ment, the case 
is very nearly disposed of by Waters-Pierce Cil Co. v. Texas (No. 1), 212 U. S. 
86, 109, where Mr. Justice Brewer's décision and other similar ones were 
cited in vain. We are of opinion that there is no constitutional difflculty in 
the vvay of enforcing the crimlnal part of the act." 

In International Harvester Co. v. Kentucky, 234 U. S. 216, 34 
Sup. Ct. 853, 58 ly. Ed. 1284, the provisions of certain acts of Ken- 
tucky were held unconstitutional under the Fourteenth Amendment, 
as offering no standard of conduct that it is possible to know in 
advance and comply with. In substance, that it compelled a man to 
guess what the fair market value of commodities manufactured or 
sold by him would be under other than existing conditions, and 
was thus beyond constitutional limits. That case, however, was dis- 
tinguished from the Nash Case in this language : 

"We regard thIs décision as consistent with Nash v. United States, 229 
U. S. 373, 377, in which it was held that a crimlnal law Is not unconstitutional 
merely because it throws upon nien the risli of rightly estimating a matter of 
degree — what is an undue restraint of trade. That deals with the actual, not 
with an Imaglnary condition other than the facts. It goes no further than to 
recognize that, as with négligence, between the two extrêmes of the obviously 
illégal and the plainly hiwful there is a graduai approach, and that the com- 
plexity of life mnke.s it impossible to draw a line in advance without au 
artiflcial simplification that would be un.lust. The conditions are as perma- 
nent as anything human, and a great body of précédents on the civil side 
coupled with familiar practice make it comparatively easy for common sensé 
to keep to what is safe." 

The cases on both sides of this interesting and difficult question are 
collected and considered in an able opinion by District Judge Rud- 
kin, for the Eastern District of Washington. The case arose on de- 
murrer to an indictment under the act of Congress. In sustaining the 
indictment, the learned judge quotes the opinion of the Circuit Court 
of Appeals of the Seventh Circuit, in the case of Sears, Roebuck 
& Co. v. Fédéral Trade Commission, 258 Fed. 307, 169 C. C. A. 323. 
The court was there considering the authority given the Fédéral 
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Trade Commission over "unfair methods of compétition." There 
being no définition of thèse words in the act, it was strongly urged 
that they were void for indefiniteness. In sustaining the act, the 
court pointed out that if the expression "unfair methods of compé- 
tition" was too vague for use, innumerable statutes would fall under 
the same condemnation ; such, for instance, as those which predi- 
cate rights and prohibitions upon "unsound mind," "undue influence," 
"unfair use," "unfit for cultivation," "unreasonable rate," "unjust dis- 
crimination," "rebates or concessions," "schemes to defraud," and 
the hke. 

In view of the reasoning of the foregoing opinions which are au- 
thoritative, I am not convinced that the section of the Lever Act in 
question, which makes it unlawful for any person "wilfully to make 
any unjust or unreasonable rate or charge in handhng or deaUng in 
necessaries," is void for uncertainty. Obviously, it would be impos- 
sible for Cong'ress to fix any definite standard, any fixed rate, as the 
measure for determining an unjust or unreasonable rate or charge. 
This because profits must always dépend upon a number of varying 
éléments, including time, place, and circumstance. A fixed standard 
in practical opération would necessarily prove unjust and unreason- 
able in the extrême. The words used by Congress were of common 
use and of well-known meaning. The merchant in passing upon the 
question of what is an unjust and unreasonable rate or charge deals 
with the actual, not with an imaginary condition other than the facts. 
Since, as the Suprême Court has said, "between the two extrêmes 
of the obviously illégal and the plainly lawful there is a graduai ap- 
proach and that the complexity of life makes it impossible to draw 
a Une in advance without an artifîcial simplification that would he 
unjust," the only alternative, if profîteering is to be lawfully con- 
demned, was to place the responsibility upon the dealer. If in doubt, 
he should keep on the safe side. If for greater gain he takes the 
risk of violating the statute, he cannot complain if the jury denounces 
his act as unlawful. 

The demurrer is overruled, the motion to quash refused, and the 
défendant is directed to plead to the indictment. 



WRIGHT V. BAENAKD et al. 

(District Court, I). Delaware. Dccember 21, 1919.) 

No. 338. 

1. Courts <S^=481 — One judge will not review prior rulings of another in same 
court. 

Wliile, on final liearing, ail questions upon the merits and ail prevtous 
interlocutory orders or decrees touching the inerits are in gênerai o!>en 
for révision and under the control of the court, one judge will not review 
the rulings of another in tlie saine court. 
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3. Master and servant <S=342(1) — Faiiure to seek other eniployment after dis- 
charge is matter in miligation oiily. 

It is the duty of an eiiiployô wrongfuUy dlseharged to use diligence to 
secure othor similar employinent and thiis lessen liis damages, and bis 
faiiure to do so is a fact in mitigation of damages, but does not bar bis 
right to any damages. 

3. Eqiiity '©='410(4) — General exception to flndings of master insufflcient. 

An exception to the report of a master. wbich is merely a gênerai déniai 
of bis findings and conclusions, is too gênerai for considération. 

4. Equity <S:=410 (4, C) — Reciuisites of exception to master's report. 

An e.xception to the report of a master sbould distinctly point out the 
flnding or conclusion wliicli it seel^s to reverse, and exceptions wlll not 
lie to comnients of the master on évidence, nor to bis reasons for bis 
tindings. 

5. Equity '§='409 — Master's report presumptively coiTect. 

Tlio presnmptions are in favor of a master's report, and bis findings are 
not to be set aside or niodified, in the absence of some clear error or mis- 
tal<e. 

6. Damages iS^eS — Allowance of interest discretionary. 

Allowance of Interest on damages is not an absolute right, but rests large- 
ly in the discrétion of the trial tribunal, and in an action for anticipatory 
damages for breucli of a contract of eniployment, which bas yet some years 
to run, interest may properly be rofused. 

In Equity. Suit by Herman L. Wright against Cynthia E. Barnard, 
executrix of the will of Remsen C. Barnard, deceased, William Penne- 
will, and the S'tetson & Ellison Company. On exceptions to master's 
report. Modified and confirmed. 

John W. Huxley, Jr., of Wilmington, Del., and Wm. H. Osborne, of 
New York City, for plaintiff. 

Robert H. Richards and James I. Boyce, both of Wilmington, Del., 
and Wm. M. Hope, of Dover, Del., for défendants. 

MORRIS, District Judge. The substantial rights of the parties 
were determined and the case referred to a master for an accounting 
by Judge Bradford prior to his retirement. 248 Fed. 756. To the re- 
port and findings of the master exceptions hâve been filed by both the 
complainant and the défendants. The défendants hâve also fîled a mo- 
tion — 

•'that ail matters involved in this cause, ineludlng particulariy the nature of 
the contract as alleged in tlie bill of compiaint, may be argued and heard 
Nvhen the exceiitlons to the report and findings of the said spécial master are 
argued and heard." 

The motion and exceptions were heard at the same time by the court 
as now constituted. In support of the motion two contentions are 
made : First, that it bas not been decided by the court whether the 
contract alleged in the bill of compiaint is a contract of employment 
at will, or for a fixed and definite time, and that such décision is neces- 
sary before the report and findings of the spécial master and the ex- 
ceptions thereto may be passed upon b}- this court, and before a final 
decree can be entered in this cause ; and, secondly, that on final hear- 
ing ail questions upon the merits and ail previous interlocutory orders 

<®=3Por other cases sge same topic & KEY-NUMBER in ail Key-Numbered Dlgests & Indexes 
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or decrees touching the merits are open for revision and under the con- 
trol of the court. 

Whether the first contention is valid must be settled by the opinion 
and the order of référence. The opinion says: 

"For the reasons hereinbefore given tlie complainant must be belcl entitled to 
recei\-e * * * diimages represenling the net pecuniary loss sustalned by 
the complainant from being wrongfiilly deprlved through the fraud of the de- 
fendants of the opportunlty of receivlng the speclfied salaiy of $5,000 a year 
from the time to which it was paid as aforesaid until January 1, 1922; such 
net pecuniary loss to he ascertaincd in the light of the circumstances of tlie 
case, including probabilities of life, the complainant's earning eapacity, and 
tlie extent to which he lias offset, or had the opportunity of offsetting, or niay 
reasonahly be expected to olfset, his loHS with respect to the nonreceipt of the 
syecified salary. * ♦ * " 

The order of référence provides: 

"That said cau.se be and hereby is referred to William G. Mahaffy, Ksq., as 
master, to take an account and ascertain the aniount of damages representing 
the net pecuniary loss, if any, sustained by the complainant through being 
vvrongfully deprlved by the fraud of the défendants of the opportunity of re- 
celving from the défendant Stetson & Ellison Company salary at the rate of 
$5,000 a year from the Ist day of March, A. D. l»i;î, until the Ist day of 
January, A. D. 1922 ; such pecuniary loss to be ascertaincd in the li,gbt of the 
circumstances of the case, including probabilities of life, the complainant's 
earning eapacity, and the extent to which he lias offset, or had a reasonable 
opportunity of offsetting, or may be reasonahly expected to offset, his loss with 
respect to the nonreceipt of the specifled salary during the above specifled 
perlod." 

It is suggested by the défendants that the words "if any," found in 
that order, leave the légal question as to the nature of the contract 
open and undecided. I do not see that thèse words hâve the suggested 
force. The opinion expressly holds the complainant legally "entitled to 
receive * * * damages" in connection with loss of salary "from 
the time to which it was paid as aforesaid until January 1, 1922." It 
then became necessary to détermine the actual damages, if any, sus- 
tained by the complainant through being wrongfully deprlved of the 
opportunity of receiving the specified salary for the stated period. 
This matter was referred to a master. As the évidence to be taken by 
the master might show the complainant not entitled to any actual dam- 
ages, proper précaution demanded the insertion of the words "if any" 
in the order of référence. I find no inconsistency between the opinion 
and the order of référence. The question of the nature of the con- 
tract was presented to the court and fully argued by counsel, and as its 
opinion is inconsistent with any theory other than a fînding by the 
court that the contract was a contract of employment for a tixed and 
definite time, and not at v/ill, I must conclude that it so found. The 
first contention of the défendants cannot therefore be sustained. 

[1] While the second contention of the défendants, namely, that 
on final hearing ail questions upon the merits and ail previous interlocu- 
tory orders or decrees touching the merits are open for revision, and 
under the control of the court may, as a gênerai rule, be valid, such 
rule is subject to a well-recognized exception to the efïect that one 
judge will not review the rulings of another in the same court. Tavlor 
V. Decatur Minerai & Land Co. (C. C.) 112 Fed. 449; Wakelee v. Davis 
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(C C.) 44 Fed. 532: Appleton v. Smith, 1 Dill. 202, Fed. Cas. No. 498; 
Revnolds v. Iron Silver Min, Co. (C. C.) 33 Fed. 354; Davey Tree Ex- 
pert Co. et al. V. Van Billiard, 255 Fed. 781, 167 C. C. A. 125. The 
exception, and net the gênerai rule, governs this case. Consequently 
this contention also fails, and the motion must be denied. 
Turning to the exceptions of défendants, they are: 

"(1) The (lofeiulants cxcept to the report and fliuliiif;s of tlie sairt spécial 
iiiaster. for tliat tUe said spécial iiia'.ster decliued to hold, as contended for hy 
1he defe;ida!ils, that the coutraet involved In the suit fixes no express period of 
eiriploynunt of the plaintiff, and thereforo any employinent of the plaintiff 
tliereuiider was one at wUI, and oould l)e terminated by either the employer 
or the enii)loyé, at any finie, without liability on the part of the employer for 
salary after such tennination. 

"(2) The défendants except to the report and findings of the said spécial 
niastcr, for that the said master deellned to hold that the plaintiff cannot re- 
cover damages on bis eontraet of employaient lieyond the date of the trial of 
this suit, or the date of the decreo to be entered therein. 

" (8) The défendants except to the report and tlndings of the said spécial 
jnaster, for that the said master declined to hold that the plaintiff is not en- 
titled to any damages for broach of eraployment after Septemli«r 1, 1918, the 
date when lie (aubarked in the flotatiou of the Philadelphia & South American 
Steamship ("oiporation. 

"(4) The défendants except to the report and findings of the said spécial 
master. for the reason that the master failed to hold that the plaintiff was not 
entitled to any damage l),y reason of being deprived of the opportunity of re- 
ceiving from Stetson & Ellison Company, one of the défendants, salary at the 
rate of ?:j,()00 a year from the Ist day of March, 1913, until the Ist day of 
Jamiary, 1922." 

The question raised by the first exception is the one raised by the 
first contention under the motion above considered. The contract 
having been held by the court to be a contract fixing an express period 
of employment, it was not within the province of the master to find 
that the contract fixed no express period of employment. The first 
exception should therefore be overruled. 

I think the question raised by the second exception was likewise dis- 
posed of by the trial judge, and adversely to the défendants. As I 
view it, the contention of the défendants is inconsistent with the direc- 
tion to the master to ascertain damages for the period ending January 
1, 1922. The second exception must therefore be overruled. 

[2] The flotation of the Philadelphia & South American Steamship 
Corporation, referred to in the third exception, is characterized by the 
défendants as a venture purely spéculative, and they contend that, 
when the complainant decided to and did dévote his time and efforts to 
it, without salary or compensation, other than certain shares of its 
capital stock, he elected to abandon and waive his rights under the con- 
tract hère involved, and to accept in lieu thereof the opportunity for 
gain then thought to be attached to the shares of stock. This conten- 
tion is bottomed upon another, namely, that, even if it be conceded that 
the complainant was unlawfully discharged, the law thereupon imposed 
upon him the positive and affirmative duty promptly to use ail rea- 
sonable diligence to obtain other remunerative employment for the 
purpose of minimizing the damages arising from his unlawful dis- 
charge. I do not understand the latter contention to be disputed, but 
I cannot concède that the effect of the breach by the complainant of 
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this duty is followed by the conséquences suggested by the défendants, 
namely, forfeiture of ail clalm to damages. The duty of an employé 
improperly discharged and the conséquences of a failure on the part 
of such discharged employé to conform to that duty are clearly stated 
by the Circuit Court of Appeals for the Ninth Circuit in Alaska Fish & 
Lumber Co. v. Chase, 128 Fed. 886, 890, 64 C. C. A. 1, 5, thus : 

"The plamtifC's duty (if he was Improperly Cischargecl) was to use prompt 
and reasonable diligence to procure other eniployment of a slmilar cliaracter, 
and thus reduce the damages ; and, if he did uot conform to tliat duty, the 
damages should be mitigated to the extent of the comiiensation which he 
might hâve received by proper effort in seeking employaient." 

The above statement of the law is consistent with the law as express- 
ed by the Circuit Court of Appeals for this circuit in Semet-Solwav 
Co. V. Wilcox, 143 Fed. 839, 842, 74 C. C. A. 635. See Id., 202 U. S. 
617, 26 Sup. Ct. 764, 50 L. Ed. 1173. As the légal efifect of complain- 
ant's failure to conform to his duty is not waiver of ail damages, but 
merely mitigative thereof to the extent of the compensation which he 
might hâve received by proper effort in seeking employment, the third 
exception should be overruled. 

[3] The fourth exception amounts simply to a gênerai déniai of the 
findings and conclusions of the master, and is therefore too gênerai. 
Sheffield, etc., Railway Co. v. Gordon, 151 U. S. 285, 289, 14 Sup. Ct. 
343, 38 L. Ed. 164; Harding v. Handy, 11 Wheat. 103, 126, 6 L. Ed. 
429; Mason et al. v. Crosby et al., 3 Woodb. & M. 258, Fed. Cas. No. 
9,236. Notwithstanding this fact I hâve reviewed the findings and 
conclusions of the master, and am of the opinion that the évidence 
taken by him, when considered in the light of the order of référence 
and the opinion of the court prior thereto (248 Fed. 756), would not 
justify a finding by him that the complainant was not entitled to any 
damages by reason of being deprived of the opportunity of receiving 
from Stetson & Ellison Company, one of the défendants, salary at 
the rate of $5,000 a year from the Ist day of March, 1913, until the 
Ist day of January, 1922, This exception should therefore be over- 
ruled. 

The exceptions of the complainant remain. They are : 

"First. That the master erred in his flnding of fact (in paragniph 4, section 
3, page 11, of his report) 'that the testimony given by the complainant may be 
justly characterized as vague and gênerai,' etc. That the testimony taken 
before the master (Record, pp. 3 to 14, inclusive, 39 to 43, inclusive, 45, 46, 51, 
53, 61, 69, 70, 73) shows specifleally the endeavors of the plaintiff to secure 
employment, the names and addresses of the parties with whom he secured 
employment, the duration of such employment and the rémunération received. 

"Second. That the master's finding of fact (paragraph 4, section 3, page 11, 
of his report) 'that there were spéculative features incident to some of the 
occupations accepted by the complainant, and complainant has failed to show 
frankly and fully facts and circumstances from which to find his exercise 
of due diligence witli the nieans at his command to procure other employment 
of a character similar to that in which he was engaged with the défendant 
company,' is erroneous, and not supported by the évidence adduced befoi'e the 
master; it affirmatively appearing (Record, pp. 86 and 87) that the positions 
entered into by the complainant were no more spéculative than that under his 
contract with the Stetson & Ellison Company. 

"Third. That the master erred (in paragraph 5, section ,3, pages 15 and 16 
of his report) in finding 'that the évidence was so incomplète and inconclu- 
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sive with respect to this transaction tliat tlie master is not willing to go farther 
than to find tliat siich évidence sliould deprive tlie coraplainant of any re- 
covery nieasured liy Ioks of salary for tlie time heretofore found as applicable 
thereto, uaniely, from Septeiul)er 1, 1010, to Scptember 1, 1918.' That It af- 
firniatlvely apjioars by tlie évidence addueed bel'ore the master (Record, pp. 8, 
9, 10, 11, 12, 13, 14, 20) the précise amounts of inoney wliich the complainant 
earned, and it nowhere appears in the record that the complainant might hâve 
earued more in the period trom Septendjer 1, 1916, to «epteralier 1, 1918; the 
l)urden of proving tliut the pluintiff miglit bave obtained more remunerative 
employment resting upon the défendants. In order to deprive the complain- 
ant of ail salary from Septeniber 1, 191C, to September 1, 1918, it must affirma- 
tively appear from the évidence that the complainant could hâve made $5,000 
a year during said period. There is not a scintilla of évidence in the entire 
record to support such a findiug. 

"Fourth. That the finding of the master (in paragraph 6, section 3, pages 
10 and 17 of his report) 'that in view of the exaggcrated and excessive 
daims made by the complaniant with respect to his damages, in connection 
wlth the other circumstances surrouiiding tliis case, the master finds that no 
interest should enter into the coinputatlou of the ainount of damages that may 
l)e awarded tlie complainaiit, other tban interest on dividends,' etc., is errone- 
ons, unwarranted by ail the testimony in the case, and is in conflici; with both 
the spirit and ténor of the ï'ourt's oiiiniou as amonded, and with the order of 
référence herein ; the question of interest being within the discrétion of the 
court and not of the master." 

[4] The Suprême Court, in Poster v. Goddard, 1 Black, 506, 509 (17 
L. Ed. 228) said : 

"The exception sliould distinctly point eut tlie flnding and conclusion of the 
master which it seeks to reverse." 

Exceptions will not lie to the comments of the master upon évi- 
dence, nor to the master's reasons for his findings, but will lie to his 
findings and conclusions only. A contrary rule would be équivalent 
to an assignment of error to the opinion of the court, rather than to 
its judgment or decree. The first exception is not directed to any 
finding or conclusion of the master, but to his characterization of the 
testimom' given by the complainant. Even if it be an erroneous char- 
acterization, it is an immaterial error, and as such présents no ground 
for setting aside or recommitting the master's report. This exception 
should be overruled. 

I am inclined to think that the second and third exceptions are like- 
wise defective, but I prefer to résolve the dotibt in their favor and 
dispose of the case on its merits. I shall theref ore consider the second 
exception as questioning the accuracy of the master's finding : 

"That, aside from the facts to be immediately referred to, the measure ot 
complainanfs damages should l>e the différence between ."fllO.OO a nioiith, the 
arnount of his salary provided in the contract, and the three hundred doUafs 
mentioned, or $166.60 a month from Mardi 1, 1013, to January 1, 1922." 

[5] It is well settled that the presumptions are in favor of the 
master's report, and his findings are not to be set aside or modified in 
the absence of some clear error or mistake. But ignoring, for the 
moment, thèse principles of law and considering the question de novo, 
I am convinced there is rio substantial error in the foregoing finding of 
the master. The évidence presented to the court shows the complain- 
ant to be a man of much skill and ability. He had no difficulty in 
obtaining $300 a month from the défendant company in the year 1910, 
when he was only 27 years of âge. His compensation for the year 1911 
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was increased to about $6,500. At the end of that year he obtained 
a still more advantageous contract. The master was required to find 
the net pecuniary loss sustained by the complainant through his being 
wrongfully deprived of the onportunity of receiving salarv at the 
rate of $5,000 a year from March 1, 1913, until January 1, 1922. In 
the performance of this duty the master of necessity had to consider, 
not only the extent to vvhich tlie complainant had offset his loss, but 
also the extent to which he had had reasonable opportunity of offset- 
ting it, and further the extent to which he thereafter might be 
reasonably expected to offset his loss. The extent to which complain- 
ant bas offset his loss, or the extent to which he bas had reasonable 
opportunity to offset it, does not f urnish an infallible guide to the loss, 
if any, which may be sustained by him in tlie future. The master took 
the sum of $300, the salary obtained by the complainant in 1910, when 
only 27 years of âge, as representing, not merely the extent to which 
complainant had offset his loss, or had had a reasonable opportunity 
of so offsetting it, but as representing the average monthly offset from 
March 1, 1913, to January 1, 1922. 

It is difficult to understand how the complainant can justly object to 
this, for it ignores the probable increases in salary, similar to those 
obtained by him in 1911 and 1912, to be obtained from time to time 
before January 1, 1922, by proper effort in seeking and retaining em- 
ployment, and it ignores the increased earning capacity in ail proba- 
bility accompanying and following continued effort and increasing ex- 
périence. I think the testimony given before the master is not sufii- 
cient to show that the complainant is prejudiced by the finding in ques- 
tion. It is true the complainant states that the positions sought by him 
were not more spéculative than the one which he took with the de- 
fendant Company; but this is a conclusion rather than a statement of 
fact, and the accuracy of it must be tested by the facts. Thèse facts 
disclose that from September, 1913, to the last of December, 1913, and 
from September 1, 1916, to September 1, 1918, the complainant was 
employed without fixed salary but entirely on a contingent basis. Un- 
der his contract with the défendant Company the complainant was to 
receive a substantial fixed salary as well as a share of the profits. It 
cannot be accurately said that employment providing for contingent 
compensation only is not more spéculative than employment for a sub- 
stantial fixed salary and additional contingent compensation. Further, 
the évidence before the master disclosed that during the period in ques- 
tion the complainant had employment at a fixed salary of about $60 
per week. He voluntarily quit this position. Estimated upon this 
basis, with probable increases, the complainant's average earnings 
would be not materially différent from the average found by the mas- 
ter. Considering the practical impossibility of showing with exactness 
the damages for an anticipatory breach, and considering the fact that, 
when considering the case de novo, I arrive at substantially the same 
resuit as the master, I am of opinion that the exception must be over- 
ruled. 

I assume that the third exception challenges the correctness of the 
finding of the master ; 
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"That the coniplainant is not entitleil to any compensation by way of dam- 
ages during the period froni September 1, 1916, to September 1, 1918." 

The évidence discloses that the complainant did not during that 
period exercise prompt and reasonable diligence to procure other em- 
ployment of a character similar to that had by him with the défendant 
Company. The conséquence of his failure so to do is, as heretofore 
shown when dealing with the défendants' third exception, not the loss 
of ail damages for the specified period, but the mitigation of damages 
to the extent of the compensation which he might hâve received by 
proper efïort in seeking employment. This exception, therefore, should 
be sustained, and the damages f ound by the master should be increased 
to the extent of $166.66 per month for the period of 24 months, begin- 
ning September 1, 1916, and ending September 1, 1918, or a total of 
$2,800. 

[6] The fourth exception raises a question of interest upon or as an 
élément of damages. The allovi'ance of interest on damages is not an 
absolute right. Whether it ought or ought not to be allowed dépends 
upon the circumstances of each case, and rests very much in the dis- 
crétion of the tribunal which has to pass upon the subject, whether it 
be a court or jury. Dyer et al. v. National Steam Navigation Co., 118 
U. S. 507, 518, 6 Sup. Ct. 1174, 30 L. Ed. 153. The period for which 
this court has held the complainant was employed has not yet ended. 
It would be difficult to conceive of damages more uncei'tain than those 
arising directly or indirectly out of an anticipatory breach of contract, 
where the term of employment provided for by the contract has still a 
long time to run after the testimony is taken. I therefore think judicial 
discrétion calls for the application of the rule stated in 8 R. C. L. 533, 
thus : 

"In gênerai, Interest as damages i.s not i-ecoverat)]e in tort actions, or upon 
damages of an unliquidated nature, for the reason priniarily that they are in 
their nature uneertain, or are, so far as they may be ascertaiiuil)le, deenied to 
be superseded by, or absorbod in, the principal demand." 

I do not consider this conclusion in conflict with the opinion of this 
court preceding the order of référence, Interest on the dividend item 
of $1,000 will be allowed from the date on which it was payable. 

For the foregoing reasons, as well as for the reasons stated by the 
master, the fourth exception must be overruled. 

The master's report, except as herein modified, should be approved 
and confirmed. 



McCOMB et al. v. UNITED STATES HOUSING CORPORATION et al. 

(District Court, D. Delaware. March 1, 1920.) 

No. 37.5. 

1. Courts 'S='343^Want of parties cannot be raised on motion to quash made 
by parties appearing specially. 

TJnder cquity rule 29 (198 Fed. xxvi, 115 C. C. A. xxvi), abolishing de- 
murrers and pleas and requirlng défenses in point of law arising on the 
face of the bill to be made by motion to dismiss or in the answer, the con- 
tention that the l'nited States is a necessary party cannot be raised by 

^=»For other cases see samu topio & KEY-NUMBER in ail Key-Numberea Dlgesta & Indeies 
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parties appearing specially on a motion to quash an order requiring nou- 
resideiit défendants to appear. 
3. Appearance <S=13^0nly jurisdiction over the person and not over the cause 
niay be raised by spécial appearances. 

The object of a spécial apix;araiice Is to enable a défendant to raise the 
question of jurisdiction of the court over the person of the défendant, and 
an objection to the jurisdiction of the cause niay not be raised on a spécial 
appearance. 

3. Abatement and revival <2='3 — Contention that suit is against tiie govern- 

ment cannot be raised under spécial appearance. 

The contention that the suit is In fact, though not nominally, against 
the TJnited States, is an objection to the court's jurisdiction of the cause, 
and cannot be raised liy a spécial appearance. 

4. United States '®=>135 — Suit against oflScers for exeeeding authority not suit 

against government. 

When officers of the government act under invalid authority, or exeeed 
or abuse their lawful authority, and thereby invade private rlghts secured 
by the Constitution, an action to redress injuries caused by the unauthor- 
ized act is not a sviit against the government. 

In Equity. Suit by James C. McComb and another, trustées, etc., 
under the will of Henry S- McComb, and Martha McComb Bush, ben- 
eficiary thereunder, against the United States Housing Corporation 
and another. On motion to quash the order requiring défendants to 
appear. Motions denied. 

William S. Hilles, of Wilmington, Del., for plaintifïs. 

Charles F. Curley, U. S. Dist. Atty., of Wilmington, Del., and Henry 
H. Glassie and Thomas W. O'Brien, both of Washington, D. C, for 
défendants. 

MORRIS, District Judge. The complainants, James C. McComb 
and another, trustées, and Martha McComb Bush, beneficiary under 
the trust, by their bill of complaint allège that the défendants, United 
States Housing Corporation, a corporation of the state of New York, 
and John J. Goldy, are, without justification or right, exercising or 
attempting to exercise dominion over certain real estate of the com- 
plainants located in this district, and that such acts amount to a cloud 
upon the title of the complainants to that real estate. Further allé- 
gations are in substance that the complainants and the United States 
Housing Corporation entered into a contract in August, 1918, for the 
sale of certain of their lands to that corporation, wherein it was pro- 
vided that the considération money should be paid and deed delivered 
upon a short day therein fixed ; that the défendant corporation en- 
tered into possession of said lands, but did not pay the considération 
money or perform any other of the terms or conditions provided by 
said contract to be by it done or perf ormed ; that construction work 
was begun upon said lands and continued until the signing of the 
Armistice ; that the lands covered by the contract consisted of about 
18y2 acres of a larger tract of land ; that while the construction work 
was in progress the défendant corporation requested the complainants 
to sell and convey to it the remainder of the tract, which request was 
refused; that after the Armistice nothing was done until about the 

<g=9For otlier cases see same toplc & KEY-NUMBER In ail Key-Numbered Dlgeets & Indeiea 
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latter part of August, 1919, when the complainants were informed that 
the défendant corporation "had attempted to réquisition the entire 
tract of land aforesaid," and for this purpose had appointed John J. 
Goldy, the remaining défendant, as the réquisition officer, and had 
authorized him to enter upon and take actual possession of the lands 
in question; that notice of such attempted réquisition was posted on 
the lands in question ; and that immediately af ter such attempted réq- 
uisition the United States Housing Corporation advertised for sealed 
bids for the purchase of ail said lands. 

It is further alleged that the défendants prétend and claim that their 
doings are authorized and justified hy an act of Congress of May 16, 

1918, entitled "An act to authorize the Président to provide housing 
for war needs" (40 Stat. 550), as amended by an act of Congress of 
June 4, 1918 (40 Stat. 595 [Comp. St. 1918, Comp. St. Ann. Supp. 

1919, §§ 3115%a-3115%i]) ; but complainants aver that the act of Con- 
gress aforesaid is unconstitutional, that the attempted réquisition was 
not for the use authorized by the act, and that such attempted réqui- 
sition was not made as provided by the aforesaid act in that no com- 
pensation bas been paid or tendered to the plaintiffs for said lands. 
The bill prays, among other things, for a decree adjudging the act of 
Congress aforesaid to be unconstitutional, and the attempted réqui- 
sition to be wholly void, removing the cloud cast upon the title of the 
complainants by reason of the acts aforesaid, and granting injunctivè 
relief. 

Neither of the défendants was an inhabitant of or found within this 
district, nor did they or either of them voluntarily appear. Acting 
under section 57 of the Judicial Code (Comp. St. § 1039), the court 
made an order directing the défendants to appear by a day certain 
designated in the order. This order was served outside the district 
upon each défendant. Thereupon each of the défendants, having by 
leave of the court entered a spécial appearance, moved the court to 
quash the aforesaid order for reasons which are in substance that 

(1) the United States may not be lawfully sued without its consent; 

(2) that such consent has not been given ; (3) that the United States is 
an indispensable party ; and (4) that the suit, though nominally against 
the défendants herein, is in law a suit against the United States, and 
consequently that the court is and has been without jurisdiction. 

[ 1 ] The first contention is conceded to be the law ; the second îs 
not now denied ; the third and fourth, together with the conclusion, 
are denied. The complainants also urge that the légal questions raised 
by the third and fourth contentions may not properly be presented by 
the défendants under a spécial ajîpearance. Before the promulgation 
of the new equity rules, where the want of parties appeared on the 
face of the bill, the objection could be taken by demurrer; where it 
did not so appear, the objection had to be made by plea or answer. 
Carey et al. v. Brown, 92 U. S. 171, 23 U. Ed. 469. Equity rule 29 
(198 Fed. xxvi, 115 C. C. A. xxvi) provides: 

"Demurrers and ploas are aboli.slipd. Every défense In point of law arising 
upon the face of tlie bill, wlietlior for misjolnder, nonjoinder, or Insufflcieney 
of fact to constitute a valkl cause of action in equity, whieh might heretofore 
hâve been niade by deniiu-ror or plea, shall be made by motion to dlsnùss or 
in tbe answer." 
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It follows that the contention of the plaintiffs as to the third propo- 
sition of the défendants must be sustained. 

[2-4] May the fourth proposition be presented under a spécial ap- 
pearance? The object of a spécial appearance is to enable a défendant 
to raise the question of jurisdiction of the court over the person of the 
défendant, and it is elementary that an objection to jurisdiction of 
the cause may not be raised upon a spécial appearance. The fourth 
proposition is at best based upon alleged lack of jurisdiction of the 
cause, and not upon defective service or personal immunity f rom serv- 
ice. An inspection of Minnesota v. Hitchcock, 185 U. S. 373, 22 Sup. 
Ct. 650, 46 L._ Ed. 954, and Oregon v. Hitchcock, 202 U. S. 60, 26 
Sup. Ct. 568, 50 L,. Ed. 935, and other cases where the same question 
has been raised, shows that it was not raised as an objection to juris- 
diction over the person, but as an objection to jurisdiction over the 
cause. The case of United States v, Lee, 106 U. S. 196, 1 Sup. Ct. 
240, 27 L. Ed. 171, after a most profound and exhaustive considéra- 
tion of the question and for basic reasons, décides that in some in- 
stances at least suits may be maintained against individuals, without 
the consent of the United States, although "the judgment must dé- 
pend on the right of the United States to property held by such per- 
sons as officers or agents of the government." It will be noted that 
in the case just mentioned the question was raised by the government 
itself, and not by the indlvidual défendants, as was done in the prés- 
ent case. It is hkewise a gênerai rule that when officers of the gov- 
ernment act under invalid authority, or exceed or abuse their lawful 
authority, and thereby invade private rights secured by the Constitu- 
tion, an action to redress injuries caused by the unauthorized act is 
not a suit against the state. Louisville & N. R. Co. v. Burr, 63 Fia. 
491, 58 South. 543, 44 'E. R. A. (N. S.) 189. Whether the défendants 
in attempting to take the property of the complainants were acting with- 
out valid authority must dépend upon the constitutionality of the stat- 
ute hereinbefore referred to, and whether the défendants exceeded 
their authority must dépend, as I now see it, upon the acts of the 
défendants when viewed in the light of the statute, the orders of the 
Président, and the charter of the défendant cor])oration. The charter 
is not now before me. Aside from mère procédure, a due regard for 
the powers of the government, coupled with proper care lest in the 
protection of such powers the liherties of the individual, intended to 
l3e preserved by the Bill of Rights, be encroached upon or destroyed 
to the jeopardy, not of individuals alone, but of the government as 
well, would seem to require that the questions presented under the 
third and fourth propositions of the défendants be not decided upon 
a mère preliminary motion, but that considération thereof be deferred 
until ail material facts are before the court. 

Further considération of défendants' motions is obviated by the case 
of Illinois Central R. R. Co. v. Adams, 180 U. S. 28, 37-39, 21 Sup. 
Ct. 251, 45 E. Ed. 410, which seems to be controlling. The motions 
must be denied, and the défendants required to file their answer or 
other défense to the bill within 20 days from the date of the order. 

Let an order in accordance herewith he prepared and submitted. 
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SYLVIA V. UNITED STATES. 

(Circuit Court of AppwUs, Sixth Circuit. April 6, 102O.) 
No. 3335. 

1. Criminal law ©=1036(8) — Question of sufliciency of évidence net revievv- 

able, uniess raised in trial court. 

Défendant in a criminal case, wlio did not raise tlie objection that the 
évidence wa.s insiifficient to justify conviction in the trial court, is not 
entitled to urge it in the appellate court, but tliat court niay conslder the 
question. 

2. Criminal law ®=»824(6) — Failure to instnict on presumption of innocence 

not errer, where not requested and charge on reasonable doubt is given. 
Failure of the court in a criminal case to explicitly Instruct the jury 
that défendant is presumed to be innocent hcM not revei'sible error, where 
sucli instruction was not requested, and the jury were fuUy Instructed on 
the .suliject of reasonable doubt. 

3. Criminal law '$=^697 — Exception on redirect examination improper, where 

no objection was made. 

A défendant is not entitled to tako his chances on the answer to a giv- 
en question, and then on redirect examination except thereto, merely be- 
cause he is not permitted to go further into the subject. 

4. Witnesses €=386(2) — Extent of redirect examination discretionary with 

court. 

The extent to which redirect examination may be carried is subject to 
the reasonable discrétion of the trial judge. 

5. Criminal law ©^SOg — No presumptton of defendant's good «haracter. 

In the fédéral courts there is no presnmption that accused is of good 
character. 

6. Internai revenue 'S=>47 — ^Instructions in prosecution of illicit retail liquor 

dealer held proper. 

Instructions ou trial of défendant for carrying on the business of a re- 
tail liciuor dealer without having paicl the spécial tax hcld wlthout re- 
versil)le error. 

7. Criminal law 'S=>762(2) — Fédéral judge niay express opinion on facts. 

A trial judge in the fédéral court îias the right to state to the jury his 
opinion upon the facts, provided he does so judieially and fairly, and ul- 
timately leaves to the jury the décision of questions of fact. 

In Error to the District Court of the United States for the Western 
District of Tennessee ; John E. McCall, Judge. 

Criminal prosecution by the United States against C. M. Sylvia. 
Judgment of conviction, and défendant brings error. Affirmed. 

Jos. M. Bearman, of Memphis, Tenn., for plaintifï in error. 
Wm. D. Kyser, U. S. Atty., of Memphis, Tenn. 

Before KNAPPEN, DENISON, and DONAHUE, Circuit Judges. 

KNAPPEN, Circuit Judge. [1] This writ is to review a judgment 
of conviction under Rev. Stat. § 3242 (U. S. Comp. Stat. 1916, § 
5965), for carrying on the business of retail liquor dealer without hav- 
ing paid the tax required by law. It is strenuously urged hère that 
the évidence did not justify conviction. The point was not raised be- 
low, and défendant is not entitled to urge it hère. Pennsylvania Cas- 

<g=^For other cases see same toplc & KEY-NUMBER in aU Key-Niimbered Digests A: Indexes 
2(14 r.—HH 
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ualty Co. V. Whiteway (C. C. A. 9) 210 Fed. 782, 784, 127 C. C. A. 
332; Dinet v. Rapid City (C. C. A. 8) 222 Fed. 497, 499, 138 C. 
C. A. 93. In view, however, of the authority which exists in criminal 
cases to consider, in the absence of objection or exception, a case 
where plain error bas been committed in a matter vital to défendant 
(Crawford v. United States, 212 U. S. 183, 194, 29 Sup. Ct. 260, 53 
L. Ed. 465, 15 Ann. Cas. 392; Tucker v. United States [C. C. A. 6] 
224 Fed. 833, 841, 140 C. C. A. 279, and cases there cited), we hâve 
considered the subject, with the resuit that we think there was suffi- 
cient évidence to go to the jury. There was substantial évidence 
tending to show that défendant was not ostensibly engaged in any 
regular business, but that he was regularly in the habit of taking and 
filling orders for whisky and receiving pay therefor. Specifically it 
appeared that on occasions ranging over a period of about three weeks 
he furnished liquor repeatedly upon telephoned request to the occupant 
of room 103 at the Gayoso Hôtel, in Memphis, receiving from that 
occupant $4 to $5 a quart therefor ; that def endant's téléphone num- 
ber was frequently called from rooms at the hôtel where, as said by 
the manager, "we were having trouble with some of the people drink- 
ing"; that during the period before stated défendant received at the 
same téléphone address requests for liquor from the occupants of 
rooms 114 and 551, respectively, at the same hôtel, and immediately 
after the calls went to those respective rooms and was seen immediate- 
ly thereafter returning theref rom ; that on the day of the arrest de- 
fendant had furnished to the occupant of room 103 two quarts of 
whisky, and at the time of the arrest that occupant was proceeding, 
practically in the présence of défendant, to draw a check in payment 
therefor. This testimony had a direct and substantial tendency to 
show that défendant was engaged in clandestinely furnishing and sell- 
ing intoxicating liquors to those who should apply for it. It directly 
tended to show that défendant had been and was in readiness to get 
liquor for those who should ask for it and whom he should décide to 
accept as customers. This tendency of the proof was not, as matter 
of law, overcome by the testimony of the occupant of room 103 (evi- 
dently an unwilling witness for the government), that he and défend- 
ant were in the habit of drinking together out of the bottles of whisky 
furnished by défendant to this occupant, as well as out of bottles own- 
ed by défendant himself ; nor by defendant's testimony that he paid 
$7 a quart for whisky for which, as the testimony shows, he received 
only $4 or $5 a quart; nor by the testimony both of défendant and 
the occupant of room 103 that the two were at the time of the arrest 
preparing to go on an excursion, on which défendant was arranging 
to carry one quart of whisky and the occupant of room 103 two 
quarts. Thèse and other circumstances and items of évidence were 
addressed to the judgment of the jury. 

While the instant case was unusual in its facts, we hâve more than 
once sustained convictions of violation of the statute in question upon 
proof no more cogent than was presented hère. Turner v. United 
States, 259 Fed. 103, 170 C. C. A. 171 ; Mayer v. United States, 259 
Fed. 216, 170 C. C. A. 284; Rooks v. United States, 263 Fed. 894, 
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C. C. A. , decided by this court March 2, 1920. The testimony, 

if believed, tended to show what is colloquially called "bootleggir/g." 
[2] Complaint is also made that the court failed to charge the 
jury that défendant was presumed innocent. The refusai of a request 
to so instruct would constitute réversible error. Cochran v. United 
States, 157 U. S. 286, 300.^ But no such request was made; and, in 
view of the carefulness with which the jury was instructed upon the 
subject of reasonable doubt, we hâve no reason to think that the 
failure to give such instruction on the court's own motion was pur- 
poseful or due to anything but oversight. It cannot be doubted that 
had attention been called to tlie failure the omission would hâve been 
promptly supplied. Presumably the omission was not noticed even by 
counsel, who, while taking exceptions to other features of the charge, 
failed to except to the omission in question. 

"A party is not entitled to slt sUent untll after the verdict and then Insist 
that It shall be set aside because of a failure on the part of the trial court par- 
ticularly to specify in its charge some matter to which Its attention had not 
been suitably called." 111. Central K. R. Co. v. Skaggs, 240 U. S. 66, 72, 36 
Sup. et. 249, 251 (60 L. Ed. 528). 

A witness for défendant testified that defendant's "réputation was 
good, and on that réputation he would give the defendant's évidence 
on oath full faith and crédit in a proceeding in which he was inter- 
ested." On cross-examination by the district attorney, he stated, 
without objection, that défendant "had the réputation of being a 
gambler" ; and upon an inquiry by the court said that he did not know 
whether défendant had "any réputation except as a gambler." The 
court then asked this question, "Then I understand you to say to the 
court and jury that a man that has no réputation other than a pro- 
fessional gambler is a man of such character as you would beheve 
him on oath?" to which the witness answered, "I would believe any- 
thing he told me. I never heard his word questioned." This exami- 
nation was also had without objection or exception at the time. But 
after the court had refused to permit an inquiry on redirect exami- 
nation, whether witness had ever heard "of this défendant being in the 
whisky business," the latter's counsel, after stating that he wanted to 
go into the subject of defendant's "being a gambler," excepted to the 
questions asked by the court on that subject and the refusai to permit 
the witness to answer the question propounded on redirect exami- 
nation. 

[3-5] We do not think it necessary to détermine whether it was 
prejudicial error for the trial judge to ask the questions he did, in view 
of the testimony already given that défendant had the réputation of 
being a gambler, as well as of the answer, favorable to défendant, 
given by the witness to this question; for we think no effective objec- 
tion or exception was taken to that examination. A party is not en- 
titled to take his chances on the answer to a given question, or séries 
of questions, and then, on redirect examination, except thereto merely 
because he is not permitted to go further into the subject, The 
extent to which redirect examination may be carried is subject to the 
reasonable discrétion of the trial judge ; and we cannot say that there 

» IB Sup. et. 628, 39 L. Ed. 704. 
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was an abuse of discrétion in declining to permit further inquiry into 
a subject which had been fairly well covered by the previous exam- 
ination, and in the absence of spécifie question or avowal of proof. 

It is not compétent for a défendant to show by bis own witness that 
the latter had never heard of defendant's violating the law in a re- 
spect for which he was then on trial. The suggestion that a légal 
presumption of good character was invaded by what took place is 
answered by the fact that in the fédéral courts there is no presumption 
that the accused is of good character. Gréer v. United States, 245 
U. S. 559, 38 Sup. Ct. 209, 62 L. Ed. 469. 
[6] The trial judge charged the jury that — 

"To constitute the carrying on of the business of a retall liquor dealer, as 
I hâve Kuid to you before, in cases lilie this it is not necessary for a man to 
hâve a room, a bar, a brass rail, and a man behind it with a white apron on, 
and cTit glasses on the shelf in the rear of the bar, and beautiful red bottles 
of différent hues and tastes, and arranged that way with a large mirror re- 
flecting everythlug. That is not necessary to the carrying on of the business 
of a retail liquor dealer. But if you believe from this évidence that this man 
was called to the téléphone, and believe what the government witnesses said 
about telephoning, and that he responded and furnished thèse people with 
whisky, that is to say, that he took money for it, as the government witnesses 
say he did, he was carrying on the business of a retail liquor dealer. If he 
had no whisky in his room, but he was called and went to Gayoso avenue, or 
somewhere else, and bought whisky, and paid for it himself, and furnished it 
to those people who called for it in the hôtel, and took money for it, he was 
carrying on the business of a retail liquor dealer, and you must détermine 
whether the government has proven that state of facts, or such a state of 
facts as would warrant you in finding he was carrying on the business of a 
retail liquor dealer." 

Later the jury was told, with considérable élaboration, that they 
'V2re the exclusive judges of the weight of the évidence and the cred- 
i\)ility of witnesses. On exception being made to the portion of the 
charge above quoted, the court said : 

"What I hâve trled to tell you, and what I now say to you, is: You look 
to this whole case, taking Into considération every particle of this évidence, 
and if you believe that this man was carrying on the business of a retail liq- 
uor dealer, find him guilty ; and you can look to ail the eircumstances, where 
he bought the whisky, that he paid for it himself and carried it up there, and 
that he had a number and was called, and he responded to the call and re- 
sponded with a bottle of whisky to the party calling— take into considération 
that he took money for the whisky, and say whether or not he was carrying 
on the business of a retail liquor dealer." 

This last-quoted statement, also, was excepted to; but error is 
not assigned upon it, nor is it referred to in the brief of defendant's 
counsel. This charge is criticized as not only invading the province 
of the jury, but as "losing sight of the offense inhibited by the law, 
which was carrying on the business"; and the argument is made 
that the évidence cleafly shows that the entire transaction was "only 
one of accommodation, and not one of çontract, or barter and sale." 
But, as we hâve already said, the testimony, if believed by the jury, 
would support a conclusion of guilt under the applicable law. 

The criticism that the court lost sight of the offense for which de- 
fendant was on trial, as well as the merits of the errors assigned upon 
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the charge, must be considérée! in connection, not only with what the 
court said following the exception on which error is assigned, but with 
other statements to which no exception was taken. In discussing 
certain features of the évidence pro and con, the court said: 

'•The point is, Was lie furnisliing wliisli:y and taking moncy for it under 
sueli circumstances that you believe lie was carrying on the business of fur- 
nishiug whisky to tlioso people who called liim?" 

And again, following comments on the testimony of the téléphone 
girl at the Gayoso Hôtel regarding téléphone calls and the results there- 
of, including defendant's appearance with three quarts of whisky 
(presumably just before the arrest), the court said : 

"Was that a matter of nepommodating a friend, or was that conduct more 
in keeping with a nian doiiig the business of selling whisky?" 

In our opinion the charge, taken as a whole, does not contain ré- 
versible error. 

[7] As to the invasion of the province of the jury: A trial judge 
in the fédéral court has an undoubted right to state to the jury his 
opinion upon the facts, provided he does so judicially and fairly and 
ultimately leaves to the jury the décision of questions of fact. Young 
V. Corrigan (C. C. A. 6) 210 Fed. 442, 127 C. C. A. 174, and cases 
there cited. And we cannot say that in this case the trial judge went 
beyond the limits of fair comment, especially if, as is presumably the 
case, défendant took on the trial the légal position recently stated 
above. The question of fact in this case was quite largely narrowed 
down, under the évidence, to whether what défendant did was by 
way of accommodation or whether he was actually carrying on busi- 
ness. On considération of the entire case, we are not impressed that 
prejudicial error was committed by the trial judge or that défendant 
has failed to receive a fair trial. 

The judgment of the District Court is accordingly affirmed. 



CHICAGO, M. & ST. P. RY. CO. v. HOLVERSON. 

(Circuit Court of Appeals, Eighth Circuit. April 7, ]020.) 
No. 5465. 

1. Damages ©=169 — Evidence as to habit of drinking intoxicants is relevant. 

In an action for Personal injuries, cross-examination of plaintifC as to 
his habit of using intoxicating liquors, whieh has a bearing on his ex- 
pectancy of life and niight explain sonie of the symptoms he clainied re- 
sulted from the injury, Is relovant, and sustalnlng objections thereto was 
error. 

2. Damages <§=154 — Habit of using intoxicants may be sliovvn, tliough not 

pleaded in answer. 

In an action for porsonal injuries, the défendant can show plalntifC's 
habit of using intoxicating liquors, which affected his llfe expectaney, 
under the gênerai i.«sue, without specially pleading it. 

®S5For other cases see same toplc & KBY-NUMBER in ail Key-Numbered Digests & Indexes 
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3. Damages ®=>21fi(2) — ^Instructions as to injured spine Iield r.ot authorized 
by évidence. 

In an action for Personal injuries, a statenient in tlie cliarse tliat, if 
the jury found that an X-ray picture did not show a fracture of a ver- 
tebra, as claimed, tlie question still reinained wliether tlie accident caused 
an iujury to plaintiff's spine, was erroneous, vvliere there was no évi- 
dence to show an injury to the spine, exeept the pliotograph ; plaintiff's 
testimony as to pains in his bacic not showiug an injury to the spine,, 
rather than to nerves or muscles of the back. 

In Error to the District Court of the United States for the North- 
ern District of lowa ; Henry T. Reed, Judge. 

Action by John Holverson against the Chicago, Milwaukee & St. 
Paul Railway Company. Judgment for plaintiff, and défendant brings 
errer. Reversed and remanded for new trial. 

John N. Hughes, of Cedar Rapids, lowa (Charles R. Sutherland 
and Willis J. O'Brien, both of Cedar Rapids, lowa, on the brief), for 
plaintiff in error. 

F. A. O'Connor, of Dubuque, lowa (T. H. Goheen, of Calmar, lowa, 
and L. G. Hurd, D. J. Lenehan, and W. A. Smith, ail of Dubuque, 
lowa, on the brief), for défendant in error. 

Before SANBORN and CARLAND, Circuit Judges, and VAN 
VALKENBURGH, District Judge. 

VAN VALKENBURGH, District Judge. This is a suit to recover 
for Personal injuries; the cause of action being thus stated in the 
pétition : 

"That on the 5th day of June. 1917, plaintiff was employed by Myer & Co.,. 
at their elevators in Calmar, lowa, and that at or about 8 o'clock in the after- 
noon of said day, while said plaiiitilï was engaged in unloadiug feed from a 
car standing on the railway side tracks to the elevator aforesaid, as was di- 
rected by his employer, and which was in the regular course of bis business, 
and while plaintiff was thus engaged, the défendant, through the négligence 
and carelessness of its agents and employés, without giving the plaintiff any 
proper or due notice or warning thereof, or time to move away from said 
car, began to push, shove, and tbrow with their locomotive engine, in a 
careless and négligent manner, other cars back to and in the direction of the 
said car in which this plaintiff was then and there employed and engaged as 
aforesaid. That by reason of such careless and négligent eonduct on the part 
of the défendant, as above described, the said cars thus thrown and pushed 
came in the direction of the car in which plaintiff was thus engaged, with 
gréa t force and violence, and struck it. Xliat at the same moment plaintiff, 
with ail due care and without fault or négligence on his part, was passing 
from the elevator to the car as the nature of the employment demanded, and 
as the car struck, he was suddenly thrown with great force and violence into 
the air, falling and striking his head and shoulders and back heavily iipon 
the ground between the car and elevator. That as a resuit of such fall he 
suffered great bodily iujury, partieularly as foUows : 

"Plaintiff was severely and permanently Injured about the head, back, 
and lower limbs ; also sustaining a hemia or rupture. He also received a 
severe injury to his spine, and was otherwise permanently injured about his 
person. 

"That by reason of said injuries plaintiff beeame sick, sore, and bruised, 
and was eonflned to bed in the hospital, where he was operated upon for 

«gssFor other cases see same topie & KEY-NUMBBR in ail Key-Numbered Dlgesta & Indexes 
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hernia or rupture ; ail the time onrturinR great physieal pain and mental suf- 
fering. That by reason of said injtiries plaiiitilf's spine and lower limbs 
are permanently injiired and affected to svicli an extent as to make It diffiexilt 
for liim to walk ; also causlng liim to become tired and pxliausted vipon the 
slightest exertion ; also by roason of «aid injuries plaintiff is unable to at- 
tend to his usual duties or to do work." 

The jury returned a verdict in the sum of $6,150. No point is made 
that, upon the pleadings and évidence, the plaintiff was not entitled to 
recover. Complaint is made because of alleged errors in the progress 
of the trial, involving the admission and rejection of évidence and 
the submission of the case, including the charge of the court. 

Counsel for plaintiff in error file 14 assignments of error, discuss 
6 in their brief, and feature 5 in argument. In our opinion, but 2 of 
thèse are entitled to considération, to wit: 

"(3) The court erred in sustaining plalntiff's ob.iection to question pro- 
poundod to the plaintiff as to -whether or not be had frequently been under 
the influence of liquor and was in the habit of becoming intoxioated, and in 
sustaining objections to such testimony that it was not cross-examination and 
was not in issue, because défendant had not alleged in its answer that the 
plaintiff was in the habit of becoming intoxicated." 

"(K)) ïhe court erred in giving the foîlowing instruction to the jury: 'In 
addition to the fact as to whether or not the picture does show a fracture in 
the lumbar yertebra,' as claimed, and you should find it did not, the question 
still romains whether or not tbe accident that resulted to Mr. Holverson at 
that time caused an injnry to the spine. and the extent of the injury, even 
though the picture should not show It. If, from the évidence, you find there 
was an injury to the spine of the plaintiff, you should détermine from the 
évidence what the extent of the injury was, and if it impaired the earning 
abllity of Mr. Holverson to do manual labor in his ordinary occupation ; if lie 
bas endured pain and sulïering, and will continue to do so in tiie future, and, 
even though you find his injury does not amount to a fracture of the spine, 
you should make proper allowance therefor." 

Counsel for plaintiff in error sought to elicit from défendant in er- 
ror the extent to which he had been in the habit of using intoxicating 
liquor throughout his life. Objections were made and sustained: 

"The Court : 7 think it is a matter that is not in issue hère, Mr. Hnghcs. 
Of course, ordinarily to a certain extent it might be permi.'fsible to ask bim 
about his habits; but there is no issue hère in regard to thèse habits for any 
purpose. 

"Mr. Hughes : If your honor will permit me to state this, and I am doing 
it in the best of faith : What I was going to show was this: That I can and 
will bring in a whole cloud of expert testimony to show that rheumatic con- 
ditions, and the very thing he has described that he bas, is the common and 
the usual and almost invariable resuit of the continued use of intoxicating 
liquors. 

"The Court: There is no use talking about this. If you wish to produee 
your witnesscs, you may do so. I hâve ruled upon this question ; I don't 
thlnk it is legitimate cross-cxamination. Now, If you think you can show the 
symptoms he has described hère, you can show what they represent by other 
witnesses ; but it is quite improper under the cross-examination of this wit- 
ness upon that ground, especially under the issues that you hâve got hère. 

"Mr. Hughes : At this time we ask the court for permission to continue this 
cross-examination. I désire to state that, in addition to the reasons I hâve 
suggested, it is material as bearing on his earning capacity, and on his own 
testimony as to his earning capacity. 

"The Court ; You can cross-examine him in certain limits, but to go into 
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the Quostion as to wliptbor or not ho Is In tlie lialiit of Rcttiiij; Intoxioated, you 
cannot be permitied to do tliat. You might bave alU'ged tliat in your aiiswer, 
but you hâve not doue se. * * * Let that dispose of it, gentlemen. The 
objection is sustained." 

[1, 2] The trial court conceded that "ordinarily to a certain extent 
it might be permissible to ask him abolit his habits." Such an inquiry 
was obviously pertinent, not only as bearing upon the possible cause 
of the physical condition shown and upon the earning capacity of 
the plaintifï below, as suggested by counsel, but also upon the fur- 
ther ground that the habit, if established, might be considered by 
the jury as bearing upon the expectancy of life of the défendant in 
error, as conditioning, to some extent, the amount of legitimate re- 
covery. It was stipulated that the plaintiff below was 67 years of 
âge at the time of the trial, and that certain life tables show the ex- 
pectancy of life in a man of that âge to be 10.75 years. His maximum 
earning capacity was placed at $600 per year. The court excluded 
the testimony for the stated reason that this élément of défense was 
not set up in the answer. The exclusion cannot be sustained. The 
burden was upon the plaintiff to make his case. The gênerai issue was 
tendered. Under it, any matter of this nature, affecting the right of 
plaintiff to recover, or conditioning the amount of his recovery, could 
properly be shown. 

[3] Upon the injuries received the défendant in error introduced 
Dr. A. H. Blocklinger, who testified that he met Holverson a week or 
ten days before, and was called upon to make an examination of him 
and take an X-ray picture. This witness declared that the picture, 
which was introduced in évidence, disclosed a fracture of the fourth 
lumbar vertebra — in other words, a permanent injury to the spine. 
This X-ray picture was the subject of much controversy, and experts 
introduced on behalf of plaintiff in error were in direct conflict with 
Dr. Blocklinger upon the matter of its interprétation. Dr. Blocklinger 
was the only witness who testified to injury to the spinal column, and 
his testimony was based entirely upon the disclosure made by the 
X-ray picture., The défendant in error had refused to submit to a 
physical examination. No médical expert testified to injury to the 
spine, nor that the symptoms disclosed in the testimony of the plain- 
tiff could properly be assigned to spinal trouble. Dr. Kessie, a phy- 
sician who saw him shortly af ter the accident, says : 

"I found him sufCering from an inguinal bernla on the right side. I didn't 
make any particular examination of bis back under the bistory ; but, under 
the gênerai examination I always make, I found uotbing wrong with bis back. 
I don't recall any complaint that he made at the liospital of Injury to bis back, 
or to bis ear or head. The hernia was about the size of a large walnut, 
possibly a little larger. The examination wa.s made a few days before tVie 
opération, two or tliree weeks after the accident happened. I made an 
examination of bis heart and kidneys, etc., and 1 deterniined that it was rea- 
sonably wise to operate. The opération was performed on the (ith of ,Tuly, 
about ten days after he flrst called at the liospital. Ile stayed in the hospital 
about two weeks. His condition was good when he was discharged, and the 
opération was a complète success. I don't recall any complaint that he made 
of injury to his back while I was in the hospital, and I don't recall any state- 
ment made by bim regarding injury to his back or ear." 
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There is positively no évidence in the record, outside of this X-ray 
plate, of any injury to the spine. The plaintiff complains of pains 
in his back. This might be muscular, as well as spinal ; it might be 
rheumatism; it might be traumatic neuritis, secondary to the opér- 
ation for hernia. In fact, it might proceed from any number of 
causes wholly unrelated to the spine. But the court, in that portion 
of its charge which is complained of, invited the jury to détermine 
"whether or not the accident that resulted to Mr. Holverson at that 
time caused an injury to the spine, and the extent of that injury, even 
though the picture should not show it." This ushered the jury into 
the realm of spéculation, and permitted a finding based upon practi- 
cally no évidence at ail. It is true that the pétition allèges an in- 
jury to the back, but this does not necessarily involve the spine itself , 
and it is well known that an injury to the spinal column is commonly 
regarded as of spécial seriousness and permanency. 

For the errors specified, it is our conclusion that the judgment 
must be reversed, and the cause remanded for a new trial. It is so 
ordered. 



OLIVIER et al. v. MT. UNION TANNING 4. EXTRACT CO. 

(Circuit Court of Appeals, Thlrd Circuit. February 12, 1920. On Pétition 

for Limited Kehearing and on Motion for Bntry of Final 

Judprment. May 11, 1020.) 

No. 2497. 

1. Sales €=3l7— Party obllgating itself Jointly for payment of property purchased 

held not a Joint purcliaser and to liave no title. 

Where défendant, having a contract with a Chemical company to manu- 
facture extracts from logwood furnished by the chemical company, and 
to sell extracts manufactured from its own logwood through the chemi- 
cal company, wired and wrote a seller of logwood to the chemical com- 
pany that It would be jointly responsible and jointly obligated itself to 
pay for such logwood, this constituted a guaranty of payment, and not 
ail olïer to purehase the wood jointly, and it acquired no title, where the 
seller invoiced the logwood to the chemical company, and défendant 
never paid or offered to pay its share, and, in refusing to surrender pos- 
session, did so on the ground that it was being aslsed to pay, especially 
where, for over 14 months after receivlng notice of the claiin of plaintifCs 
nnder assignments from the chemical company, it asserted no title, and 
repeatedly recognized plaintifi's' title. 

2. Appeal and error <®:=>l 176(1)— On reversai of Judgment for plaintiff for an 

insufliclent amount, rendition of Judgment denied. 

Where, in replevin, plaintiff recovered judgment for the value of 91 
tons of logwood, but was denied judgment as to 815 tons, on the ground 
that défendant was a joint owner with plaintiff, the court will not, in 
reversing the judgment on plaintiff's writ of error, direct modification of 
judgment to include the value of the 815 tons at the rate fixed for the 91 
tons, wlthout allowlng défendant to be heard on the question where, 
though défendant did not appeal, it excepted to the findings and dis- 
puted flndings on whlch such judgment would hâve to be based. 

^ssFor other cases see sam» topic ft KBY-NUMBER in ail Kev-Numbered Dlgests & Indexe» 
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On Pétition for Limited Hehearlnç and on Motion for Entry of Flncl 

Judgment 

3. Appeal and error <&=>! 176(4)— On reversai court may direct judgment re> 

quired by pleadirgs and spécial findings. 

On reversai of a judgment entered in a case trled by tlie court without 
a jury, the Circuit Court of Appeals may direct such judgment to be en- 
tered as the pleadings and spécial flnding of facts of the court below 
requlre. 

4. Assignments ©=98— Assignée of logwood not entitled to value from party 

manufacturing extract therefrom before notice of assignment. 

Défendant, manufacturing extract under a contract with a ehemical 
Company from logwood furnished by the company, was not liable to 
plaiutifCs, who made advanees to such company and took. assignments of 
the logwood as collatéral security, for any logwood wlilch It manu- 
factured into extract prlor to notice of plaintifî's claim, and the extract 
from whlch \Yas delivered by it to the ehemical company. 

5. Appeal and error <§=>! 177(6)— New trial not granted on issue actuaily found 

by court, but on wiiich no express finding was made. 

In replevin to recover logwood or Its value, the court, on reversai of a 
judgment denying a recovëry as to certain logwpod, will not grant a new 
trial because of defendant's claim that the logwood was manufactured 
and the extract delivered to plaintitrs assigner before notice of the as- 
signment, where the court clearly found on ample évidence agninst such 
claim, though it made no express flnding, because its conclusion on an- 
other point made it unnecessary. 

In Error to the District Court of the United States, for the Middle 
District of Pennsylvania ; Charles B. Witmer, Judge. 

Action by Marcel Olivier and others, copartners as Olivier & Co., 
ag-ainst the Mt. Union Tanning & Extract Company. Judgment for 
plaintiffs for an insufficient amount (253 Fed. 593), and they bring 
error. Reversed, on rehearing, with directions to niodify judgment. 

John R. Geyer and John E. Fox, both of Harrisburg, Pa., for 
plaintiffs in error. 

H. H. Waite and James S. Woods, both of Huntingdon, Pa., for 
défendant in error. 

Before BUFFINGTON, WOOLLEY, and PIAIGHT, Circuit 
Judges, 

HAIGHT, Circuit Judge. This case was tried without a jury, pur- 
suant to sections 649 and 700 of the Revised Statu tes (Comp. St. §§ 
1587, 1668), and resulted in a judgment in favor of the plaintiffs in 
error (the plaintiffs below), who nevertheless prosecute this writ of 
error, because the court below did not award them ail the relief that 
they sought. The action was in replevin, to recover approximately 
1,576 tons of logwood, of which the plaintiffs claimed to be the own- 
ers, or at least entitled to its possession. The marshal was able to 
find, and seized by virtue of the writ, only 815 tons, which, however, 
the court below determined was the équivalent of 670 tons in the 
condition in which it originally came into the possession of the 
défendant. 

€=Por other cases see same toplo & KBY-NUMBBR In ail Key-Numbered Dlgests & Indexe» 
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It was held that 91 tons had been eloigned, and a money jtidgment 
for the value thereof was awarded to the plaintiffs, as well as the 
right to the possession of the 815 tons. It was also decided that ap- 
proximatcly 815 tons of the logwood claimed by the plaintiffs, which 
admittedly had also been eloigned, was owned jointly by the plain- 
tiffs and the défendant, and hence that no judgment for its value 
could be entered in a replevin action. That ruling is the alleged error 
relied upon for the reversai of the judgment. It is contended that the 
trial court was net justified in finding that the plaintiffs and the de- 
fendant were the joint owners of the logwood in question, or, at any 
rate, that the défendant was in a position to assert such a title to defeat 
the plaintiffs' action pro tanto, and also that, even if the court was se 
justified, it should hâve awarded a money judgment to the plaintiffs 
for one-half of the value thereof. 

It appears that in the latter part of April, 1916, the défendant 
(which will hereinafter sometimes be referred to as the Extract Com- 
pany), and the Bothamley Chemical, Color & Extract Company, Incor- 
porated (hereinafter referred to as the Chemical Company), entered in- 
to a verbal contract, which, on the 24th of May, 1916, was reduced to 
writing, whereby the Extract Company agreed to manufacture log- 
wood extracts from logwood supplied by the Chemical Company, and 
the Chemical Company agreed to market or sell such extracts, as well as 
extracts made from logwood obtained by the Extract Company. The 
proceeds of such sales were first to be applied to the payment of the cost 
of the logwood material, freight thereon, and freight on the extract, and 
then to reimbursing the Extract Company for the cost of manufacture 
at the rate of 3 cents per pound of logwood extract. The profits, if 
any, were to be disposed of as follows : Those derived from the log- 
wood supplied by the Cliemical Company were to be divided equally 
between it and the Extract Company, as were also to be borne equally 
any losses which might be sustained, and the profits realized from the 
logwood supplied by the Extract Company were to be divided on the 
basis of 25 per cent, to the Chemical Company and 75 per cent, to 
the Extract Company. 

Pursuant to this contract, the Chemical Company purchased varions 
quantities of logwood, which it caused to be shipped to the Extract 
Company. The plaintiffs advanced, by payments direct to the ven- 
dors, the whole purchase price on some of thèse purchases, and took 
the Chemical Company's promissory notes, collatéral in form, payable 
in three months from their respective dates. Each of such notes pur- 
ported to assign and transfer, as collatéral security for the payment 
of the notes, respectively, the logwood therein described. At the same 
time the plaintifïs took separate assignments, supplemental to the as- 
signments contained in the notes and subject to the terms thereof, of 
ail of the right, title, and interest of the Chemical Company in and to 
that particular logwood, and to any extract that might be made 
therefrom. Accompanying the notes and the assignments were the 
respective original invoices for the wood, together with the weight 
notes further describing it. Subsequently the Chemical Company de- 
livered to the plaintiffs the several bills of lading consigning the re- 
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spective shipments to the défendant. As to ail such logwood, with the 
exception of the 815-ton lot before mentioned, the trial court found 
that, as against the défendant, the title and the right to possession 
were in the plaintiffs, and judgment was entered accordingly. The 
propriety of the judgment to that extent is not hère questioned by 
either party. 

[1] The lot of 815 tons was purchased from H. Mann & Co., and 
was received by the défendant at its plant in June or July, 1916. 
The plaintiffs paid to the vendors of this lumber a little more than 
one-half of the purchase priée thereof, and took from the Chemical 
Company, for the amount which they had so advanced, a note of the 
same ténor and character as those before mentioned, and also received 
the same additional instruments as they received when making the 
other advances. The trial court held that the plaintififs were thus 
vested with ail the right, title, and interest of the Chemical Company 
in and to that particular lot of logwood, but that such interest or 
title was, as before stated, joint with the Extract Company, because 
the logwood had been purchased by it and the Chemical Company 
jointly. The only évidence to support that finding, and indeed the 
only évidence relied upon by the défendant, consists of the following 
telegram and confirmatory letter which the défendant sent to the 
vendors before, apparently, the logwood arrived in this country: 

"11:15 A. M. Mt. Union, April 27, 1916. 
'To H. Manu & Co., Produce Exchange Bldg., N. Y. City, N. Y. 

"We will be jointly responsible with Bothamley Cheiii. Oo. for twenty- 
eight hundred tous logwood receutly bought shipmeut hère. 

"Mt. Union Tanniug & Extract Co." 

"April 29, 1916. 
"H. Mann & Ce, Troduce Exohange Bklg., New York Cit.y — Gentlemen: Sup- 
plementing our telegram, eop.v wïiich wa.« sent you yesterday, we beg to 
advise that we wiil jointly obligate ourselves for the payment of the 2,800 
tons of Ixjgwood to be delivered in May, June, July, or August at $75 per ton, 
net ca.sh, ex dock New York, which the lîothaniley Chemical Co. hâve ar- 
rangea with j'ou to conie up on sehooners Fred A. Davenport, Perry Setser, 
Calhouii E. Ross, and Wiley, which wood is to be sliipped us hère. 

"Yours very truly, Mt. Union Tanning & Extract Co." 

The 815 tons in question were imported on the schooner Davenport. 
The defendant's theory is that the telegram and letter constituted an 
offer to purchase the logwood jointly with the Chemical Company, and 
presumably, that it was accepted by the vendor, as well as the Chem- 
ical Company. We think that the two writings are not, on their face, 
susceptible of such a construction as the défendant seeks to deduce 
from them, but rather that they were merely offers on the part of 
the latter to become a guarantor for the payment of the purchase 
price. The telegram refers to "logwood rccently bought." There is 
no évidence whatever to show that any of this logwood had been 
bought or purchased by any one other than the Cbemical Company. 
Indeed, if it had been previously purchased by the Extract Company, 
either separately or jointly, the telegram would hâve been unnecessary 
and superfluous. Moreover, the letter refers to logwood "which the 
Bothamley Chemical Co. hâve arranged with you to come up on the 
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schooners," etc. The expressions, "we will be jointly responsible," 
and "we will jointly obligate ourselves for the payment," taken in 
connection with the other quoted expressions, clearly import an inten- 
tion to guarantee the payment of the purchase price rather than to 
purchase the wood. But, in addition to this, the vendors invoiced the 
logwood to the Chemical Company alone, f rom whom it received upon 
delivery, through the plaintiffs, more than one-half of the purchase 
price. It is thus apparent that the vendors did not understand the 
telegram and letter as an ofFer of the Extract Company to become joint 
purchasers of this logwood, or, if they did, that they did not accept it. 

Nor is there any évidence to show that the Chemical Company, in 
any of its dealings with the plaintiffs, the vendors, or the Extract 
Company, indicated in any way that it was not the sole and exclusive 
owner of the logwood. But if the telegram and letter, so far as the 
légal relation which the défendant sought to thereby create, may be 
considered ambiguous, so that extrinsic évidence may be resorted to 
to ascertain the meaning thereof, the record furnishes abundant évi- 
dence from which the only legitimate inference is that the défendant 
never considered that it was the joint owner of this logwood until this 
suit was brought, some 15 months after the plaintiffs notified it of 
their claim thereto, and then apparently only because a claim had 
been made, presumably by Mann & Co., upon it for the part of the 
purchase price which remained unpaid ; the Chemical Company hav- 
ing in the meanwhile become bankrupt. The Extract Company never 
paid, nor, as far as the évidence discloses, ever offered to pay, any 
part of the balance of the purchase price. In the early part of October, 
1916, shortly after the collatéral notes became due and were not paid, 
the plaintiffs, through their agents, the Bankers' Trust Company of 
New York, notified the défendant of their claim to ownership of ail 
of the logwood pledged or assigned as before stated, giving to the 
défendant a complète list oî the dates of shipment, the car numbers, 
and weights. In this list was included the 815 tons in question. 

Not only did the défendant then fail to assert its claim of title to 
any part of the logwood so assigned, but it repeatedly, in correspond- 
ence, referred to it as the property of the plaintiffs, entered into ar- 
rangements with the plaintiffs for manufacturing the same upon the 
ternis and conditions of the original contract between it and the 
Chemical Company, including a 50 per cent, division of profits, al- 
though, if it had purchased the wood jointly with the Chemical Com- 
pany, it would hâve been entitled to a larger share of the profits, as- 
sured the plaintiffs several times that it had not as yet manufactured 
"their" wood, permitted the plaintiffs to insure the same in their own 
name, without asserting any title thereto or interest therein, requested 
and accepted from the plaintiffs the moneys, amounting to a very 
considérable sum, which the défendant had originally expended for 
freight thereon, and on the expressed understanding by the plaintiffs 
that the wood belonged to them, acquiesced in the plaintiffs' décision to 
sell the logwood, and rescinded the contract to manufacture, when the 
market for extract became so low as to make it inadvisable to attempt 
to manufacture extract from the logwood, and not until 14 months 
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after it received notice of the plaintiffs' claim, and in response to the 
latter's notification tliat it had sold the logwood, did it ever dispute 
the plaintiffs' title or right to possession, and then only in the follow- 
ing manner: 

"Other parties are clainiing that this wood was sent to ua, and they are 
demanding that \ve pay tlieiri for It. Until ail thèse conflicting rights and 
claims are satisfactorily settled we miist refuse to permit yoii or any other 
person to take this wood. We regret that we hâve to take his position, but in 
order to protect ourselves from liability we are compelled to do so." 

It is difficLilt to conceive how it could hâve been more conclusively 
estabhshed that the défendant never intended, by the telegram and 
tetter, to become a joint piircliaser with the Chemical Company. The 
learned judge of the court below does not indicate in his opinion upon 
what he based his conclusion that there was a joint purchase, so we 
do not know whether it was on a construction of the telegram and 
letter, without the aid of extrinsic évidence, or, if he resorted to the 
extrinsic évidence, how he disposed of the effect of the évidence just 
above summarized. He did, however, specifically find that, prior to 
the time the plaintiffs sold the wood and arranged for its delivery, the 
défendant never questioned their title or right of possession, or the 
fact that their wood was in the defendant's possession, and that the 
defendant's only explanation of its action in representing to the 
plaintiffs that "their" wood was in the defendant's yards was that 
"it was made upon the position taken by the défendant that, if it had 
used any wood of the plaintiff, it would substitute some of its own in 
place of it, so that plaintiff would be protected." 

A careful examination of the record reveals no explanation as to 
why défendant apparently acquiesced, for over a year, in the plain- 
tiffs' assertion that they were the absolute owners of the logwood in 
question and permitted the plaintiffs to so deal with it, and as to why 
it never asserted, until suit was brought, that it claimed any title there- 
to. The only approach to an explanation is possibly found in the 
following answer made by the defendant's président, while being ex- 
amined as a witness, when he was asked to explain letters written to 
the Bankers' Trust Company and the plaintiffs, viz. : 

"There must be some way to indicate — I had to use some term to indicate — 
any wood which they might claiTn, and in my letter I would say 'your wood' 
and 'our wood.' We never denied, we never cast up the figures to see how 
much wood might be there, because Olivier & Co. had lots of logwood and ex- 
tract in New York, and Mr. Peck [a représentative of Olivier & Co.] didn't 
want us to ship any logwood extract until the market would recover." 

Yet the same witness admitted that on October 3, 1916, he had 
received a mémorandum of cars showing the wood that the plaintiffs 
claimed, and he further testified that, when the particular shipment of 
815 tons came into the plaintiffs' plant in June of 1916, he ascertained 
from the Chemical Company that it had come from Mann & Co., and 
that he knew that the défendant was jointly interested in it. It also 
appears that the freight bills which the défendant paid, and for 
which it was afterwards reimbursed by the plaintiffs, contained a list 
of car numbers and weights, which, so far as the 815 tons are con- 
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cerned, were identical with the list thereof furnished to the défendant 
by the plaintiffs' agents in October, 1916. It is therefore apparent 
that the défendant had the information from which it could readily 
hâve ascertained that a part of the logwood, of which the plaintiflEs 
were claiming to be the sole and exclusive owners, was the very 
logwood which the défendant now claims that it jointly purchased with 
the Chemical Company. The total purchase price of this logwood was 
$62,171.88, whereas the total purchase price of ail the other logwood 
to which the plaintiiïs laid claim was only $49,753.58. Hence it is 
inconceivable that the défendant did not know, when the plaintiffs 
fîrst asserted their claim, that they were, in fact, claiming the 815 
tons which had been purchased from Mann & Co. 

But if, by any possibility, in the light of the foregoing facts, the 
learned judge of the court below considered that the defendant's action 
in failing to assert its claim, and in acquiescing in the plaintiffs' claim, 
was due to négligence (as is possibly suggested by the before quoted 
testimony of defendant's président), and hence that such action could 
not be considered as évidence that the défendant did not intend, by 
the letter and telegram, to become a joint purchaser, and if we are 
bound to accord to such a conclusion the same efïect as we would 
to a verdict of a jury (as, of course, we would be, if it were based on 
a fînding of fact which had évidence to support it), there would never- 
theless be left the telegram and letter, which, as before stated, are 
not, in our judgment, sufficient in themselves to establish even an ofïer 
to purchase. The fact that Mann & Co. invoiced the logwood to 
the Chemical Company, and thus did not accept any such ofïer, if it 
was intended that one should be made, the fact that the Extract Com- 
pany never paid or oiïered to pay for its share of the logwood, and 
the statement before quoted in its letter (which was written after it 
had become fully conversant with ail the facts) as to the reason why 
it could not deliver possession of this particular logwood to the plain- 
tiffs, or the person to whom they had sold it. We are accordingly 
forced to the conclusion that the défendant was not a joint owner 
of, and that it had no title to, the 815 tons of logwood, and that the 
leai-ned trial judge was in error in holding to the contrary. 

[2] It is asked on behalf of the plaintiffs that we direct that the 
jutjgment of the court below be so modified as to include the value, 
with interest, of the 815 tons, figured at the same rate as the court be- 
low adopted in fîxing the value of the 91 tons which were found to 
hâve been eloigned. We do not feel that we should do so, even if we 
hâve the power, at this time, for two reasons, viz. : 

(1) Aside from the question of ownership, the relative rights of the 
parties to this logwood are exactly the same as they are to the other 
logwood for which a money judgment was given; and although 
the correctness of the judgment as to the latter bas not been ques- 
tioned by either party in this court, exception was taken by the défend- 
ant in the court below to the findings upon which it was based. W^e 
therefore think that we should not preclude the défendant, if it de- 
sires to do so, from attempting to demonstrate, on this record if 
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possible, or on a new trial, that the judgment in respect to the latter 
logwood was erroneoiis. It may very vvell be that the défendant was 
content to waive its exceptions, and to accept the small money judg- 
ment which was entered against it, but would be unvvilling to shoulder, 
without question, the very much larger judgment which would neces- 
sarily resuit, if the judgment of the court below, in respect to the 91 
tons, is correct, from our décision that the 815 tons were not owned 
jointly by it and the plaintififs. 

(2) As the case was not submitted on an agreed state of facts, and 
as, in the court below, the défendant disputed some of the findings 
of fact upon which any judgment such as the plaintifïs seek would 
hâve to be based, we do not feel that we should attempt to décide 
whether we bave the power (such as was exercised, for instance, in 
Ft. Scott V. Hickman, 112 U. S. 150, 164, 5 Sup. Ct. 56, 28 h. Ed. 
636, and cases there cited, Rathbone v. Board of Commissioners, 83 
Fed. 125, 132, 27 C. C. A. 477 [C. C. A. 8th Cir.], and U. S. v. 
m. Surety Co., 226 Fed. 653, 664, 141 C. C. A. 409 [C. C. A. 7th 
Cir.]), instead of merely reversing the judgment and ordering a new 
trial, to direct that it be modified, so as to include a money judg- 
ment for the 815 tons of logwood at the rate fixed by the trial court for 
the 91 tons which it found had been eloigned, without afïording the 
défendant an opportunity to be heard thereon. 

We will accordingly direct that the judgment be reversed and a new 
trial granted, but leave will be given to the plaintiffs to formally bring 
before us, within the time prescribed by the rules, by a pétition or 
motion for a rehearing, the question as to whether this court may or 
should enter such a judgment as they seek. 

On Pétition for Limited Rehearing and on Motion for 
Entry of Final Judgment. 

[3] The plaintiffs hâve availed themselves of the permission grant- 
ed in the opinion heretofore fîled, and in the order made pursuant 
thereto, to move for a rehearing upon the question as to whether this 
court might or should direct the court below to so modify its judg- 
ment as to include the value of the 815 tons of logwood. The de- 
fendant has been heard in opposition thereto. The latter does not 
challenge or question our right to grant the plaintiffs' motion, but 
contends that we should not exercise the right, because it desires an 
opportunity to "recoup" in this action, the value of some 400 barrels 
of extract which it claims to bave delivered to the Chemical Company, 
and which was in turn hypothecated by that company with the plain- 
tiffs as security for a loan. We hâve no doubt that we bave the power 
to direct such a judgment to be entered as the pleadings and the spé- 
cial finding of facts of the court below require. See, in addition to 
the cases cited in the opinion heretofore fîled, Allen v. St. Louis Bank, 
120 U. S. 20, 40, 7 Sup. Ct. 460, 30 L. Ed. 573 ; Cleveland Rolling 
MiU V. Rhodes, 121 U. S. 255, 264, 7 Sup. Ct. 882, 30 L. Ed. 920; 
Redtield v. Parks, 132 U. S. 239, 252, 10 Sup. Ct. 83, 33 L. Ed. 327. 

[4, 5] As we understand the defendant's contention, it is that the 
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400 barrels of extract, which, as before mentioned, came into the pos- 
session of the plaintiffs, were manufacturée! from logwood covered 
by the assignments made by the Chemical Company to the plaintiffs. 
If this were so, the légal effect undoubtedly would be to reduce the 
defendant's liability, because the latter could not be held responsible 
in this action for any part of the logwood which it had manufactured 
into extract pursuant to the agreement between it and the Chemical 
Company, at least prior to the time that it received notice of the plain- 
tiffs' claim to the logwood or the extract made therefrom. The same 
contention which the défendant now makes regarding thèse 400 bar- 
rels of extract, was presented in the pleadings in the court below. 
The décisive inquiry on this motion is therefore whether the court 
below made any finding of fact as to what logwood was used in man- 
ufacturing the 400 barrels of extract, and, if so, what it was. Al- 
though the learned trial judge, because of the conclusion which he 
reached regarding the ownership of the 815 tons of logwood, did not 
attempt to décide specifically whether any part of those 815 tons 
had been converted into extract and constituted part of the 400 bar- 
rels, yet it is entirely clear that he did find as a fact that none of the 
logwood covered by the plaintift's' assignments was manufactured into 
extract pursuant to the contract with the Chemical Company or the 
subséquent agreement with the plaintiffs. That there was ample évi- 
dence to support such a finding is manifest, even if the admissions of 
the defendant's officers, both verbal and written, subséquent to the 
time the défendant was notified of the plaintiffs' claim, be alone consid- 
ered. Manifestly, therefore, there would be no advantage in merely 
reversing the judgment and ordering a new trial in this case, be- 
cause on a new trial the learned trial judge would undoubtedly make 
the same finding as he has heretofore made, and, as there is ample 
évidence to support such a finding, we would be unable to disturb it, 
even though we might not eventually agrée with his conclusion of fact. 
Accordingly, the court below will be directed to so modify its judg- 
ment as to include, in addition to the moneys therein awarded to the 
plaintiff, the value of the 815 tons of logwood figured at the same 
rate, both as to price and shrinkage, as that used by it in ascertaining 
the value of the 91 tons of logwood which it found had been eloigned, 
with interest from January 29, 1918. The plaintiffs are entitled to 
costs. 

264 F.— 39 
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EDWARDS, Internai Revenue Collector, v. WABASH RY. CO. 

(Circuit Court o£ Appeals, Second Circuit. February 18, 1920.) 

No. 138. 

1. Corporations <S=>94— "Stock certificate" defined. 

A stock certificate is a document which is the évidence of the number 
of shares of stoclv which the holder of it owns. 

[Ed. Note. — For other définitions, see Words and Phrases, First and 
Second Séries, Certificate of Stoclc.] 

2. Internai revenue <S:^ig(l)— Tax not collectible on stock issued on conversion 

of other stock; "original." 

Under Act Oct. ;5, 1917, § 800 (Comp. St. 19i8, Comp. St. Ann. Supp. 
1919, § 6318a), and Schedule A, Imposing on each orifçinal issue, wlietlier 
on organizatlon or re-orgaulKatlon, of certificates of stock, a stamp tax of 
5 cents on each SlflO of face value or fraction thereof, the tax is Imposed, 
only on the original issue, the word "original" nioaning first in order, and 
not on transfers of stock certificates, in which case a tax is i/nposed 
on the holder. Hence a corporation organized in 1915, which had paid a 
tax of 5 cents for each $iOO of face value of Its total capital stock is not 
liable to further stamp tax on issuing, pursuaut to articles of incorpora- 
tion, certificates in place of stock which carried privilège of conversion 
into another forra ; accordlng to the articles of incorporation, the issue 
not being original, and tïiis conclusion being strengthened, in view of the 
construction which, a siniilar stamp act had previously received. 

[Ed. Note. — For other définitions, see Words and Phrases, First and 
Second Séries, Original.] 

3. Statutes <g=>2l9— Construction by departmental officers entitled to weight. 

A practical construction by departmental oflicers, whose duty it is to 
enforce a statute, is entitled to great influence, provided the statute pré- 
sents an ambiguity which is real, and not captions. 

4. Internai revenue <^=s4 — Stamp tax strictiy construed. 

Statutes imiwsing a stamp tax on issues of stock certificates, not being 

remédiai laws and not being founded on any permanent public policy, 

must be strictiy construed, and to sustain the tax in any given case it 

must corne clearly within the letter of the statute. 

.'>- Statutes <S=225% — Re-enactment of a statute construed adopta construction. 

Where a statute that has been construed by the courts is re-enacted in 
the same or substantially the same ternis, the Législature is presumed to 
hâve been famillar with its construction, and to hâve adopted it as part 
of the law, unless a différent intent is indleated. 

6. Statutes <3=:322534— Législature presumed to adopt departmental construction 

of re-enacted statute. 

Where a statute which has been construed by an executive department 
of the government is subsequently re-enacted, the Législature is presumed 
to hâve adopted previous departmental construction, and a subséquent 
departmental construction, contrary to the original one, is not entitled to 
weight. 

7. Statutes <S=245— Ambiguity in tax statute must be resolved in favor of tax- 

payers. 

Where there is an ambiguity in the statute imposing a tax, sucli am- 
biguity must be resolved in favor of the taxpayer. 

In Error to the District Court of the United States for the South- 
ern District of New York. 

Action by the Wabash Railway Company against WilHam H. Ed- 
wards, Collector of United States Internai Revenue for the Second 

®=3For otUer case» see same topic & KBY-NUMBER in ail Key-Numbered Digests & Indexes 
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District of the State of New York. There was a judgment for plain- 
tifï, and défendant brings error. Affirmed. 

Tliis cause cornes liere on \vrit of error to tlie United States District Court 
for the Southern Disti'iet of New York. The défendant in error Is hereinafter 
called plaiutitr, and the plalutiff in error is hereinafter called défendant. 

The plaintifC sues to recover the amouiit of stamp taxes deniandod undcr 
the War Kovenue Act of 1917 (40 Stat. .SOO), which it paid under protest. The 
plaintiff is a corporation organized under the laws of the state of Indiana. 
Tlie amount of the original capital stocli is fixed at $14.3,460,000, and the 
number of shares Info which the capital is to be divided is fixed at l,4.')4,0OO 
shares, of the par value of $100 each. Of such capital stock, 462,000 shares, 
it is provided in the certificate of incorporation, shall be issued as 5 per c-ent. 
proflt-sharing preferred stock A, 409,700 shares shall be issued as 5 per cent, 
convertible preferred stock B, and 472,900 shares shall be issued as common 
stock. 

The certiflcate of incoriioration also provided that the "flve per cent, proflt- 
sharing pretxirred stock A shall be entitled to reçoive preferential dlvidends 
in each fiscal year up to the amount of tive per cent, before any ûividends 
shall be paid upon any otlicr stock of this corporation, but such dividends on 
the flve per cent, protit-sharing preferred stock A shall be noncuniulatlve. 
After the payment or the setting apart in any one flscal year of flve per cent, 
dividends upon the flve per cent, convertible preferred stock B and upon the 
cominon stock of this corporation, the flve per cent, proflt-sharing preferred 
stock A shall be entitled to receive additional dividends at the sanie rate per 
cent, as any further or additional dividends which may be declared in that 
year upon such common stock. The flve per cent, proflt-sharing preferred stock 
A shall, at the option of this corporation, be redeemable as an entirety at any 
time after Uecember 1, 1920, upon twelve weeks' notice, at the price of one 
hundred and ten per cent. (110%) of its par value. In the event of any liquida- 
tion, dissolution or windiug up (whether voluntary or involuutary) of this 
corporation, the holders of the flve per cent, proflt-sharing preferred stock A 
shall be entitled to be paid In full, out of the assets of this corporation, the par 
amount of their stock and ail dividends thereon declared and unpaid, before 
any amount shall be paid out of said assets to the holders of any stock of this 
corporation ; but after payment in full to the holders of the five per c-ent. 
convertible preferred stocli. ]î and common stock of this corporation of the par 
amount of their stock and ail dividends thereon declared and unpaid, holders 
of ail classes of stock of this corporation, without priority or distinction as 
between the différent chisses thereof. shall be entitled to partlclpate pro rata 
in the remaining assets of this corporation." 

"The five per cent, converti Ijlc preferred stock B shall be entitled to receive 
preferential dividends lu each fiscal year up to the amount of five per cent, 
after payment of the full flve per cent, dividends on the five per cent, proflt- 
sharing preferred stock A, but before any dividends shall be paid upon the 
common stock of this cori)oratlon. Said dividends shall be noncumulative, and 
the flve per cent, convertible preferred stock B shall not be entitled to any oth- 
er or further dividends in any fiscal year. The holders of the flve per cent, con- 
vertible preferred stock B may at any time after August 1, 1918, and up to 
thirty days prior to any date fixed for the rédemption of the entire issue of 
flve per cent, proflt-sharing preferred stock A, couvert the same into, and ex- 
change the same for, flve per cent, proflt-sharing preferred stock A and com- 
mon stock of this corporation. For the purpose of such conversion this cor- 
poration shall hâve power, from tinie to time, to issue svich amounts of its 
five per cent, proflt-sliaring preferred stock A and common stock in addition 
to the amotints hereby speciûcally authorized as may be necessary. Such con- 
version shall be at the rate of flfty dollars ($50) i)ar value of flve per cent, 
proflt-sharing preferred stock A and flfty dollars ($50) par value of common 
stock for each one hundred dollars (.SlOO) par value of flve per cent, convertible 
preferred stock B. with a proper adjustment of declared and unpaid dividends, 
The flve per cent. convertit)le preferred stock B sball, at the option of this 
corporation, be redeemable as an entirety at any time after December 1, 1920, 
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upon twelve weeks' notice, at tlie priée of one liundred and ten (110%) per cent, 
of its par value. In tlie event of any liquidation, dissolution or winding up 
(whether voluntary or Involuntary) of tliis coqioration, tlie liolders of tlie 
tive per cent, convertible prel'orred stock B shall be ontitled to be paid In full, 
out of tlie assets of ihis corporation, the par aniouiit oC tlieir stock and ail 
dividends tbereon declared and unpaid, before any auionnt shall be paid out 
of said assets to the liolders of the couimon stock ; but after payiiient in full 
to the holders of the couinion stock of the par aniouut of their conmion stoclv 
and ail dividends thereon declared and unpaid, holders of ail classes of stock of 
this corporation, without priority or distinction as between the différent classes 
thereof, shall be entitled to participate pro rata in the remaining assets of 
this corporation." 

The certificates of stock eontained the following: "The holders of the tive 
per cent, convertible preferred stock B may at any time after August 1, 1918, 
and up to thirty days prior to any date fixed for the rédemption of the en tire 
issue of tive per cent, protit-sliaring preferred stock A, couvert the saine into 
and exchauge the same for flve per cent, proflt-sharing preferred stock A and 
common stock at the rate of fifty dollars ($50) par value of five per cent, proflt- 
sharing preferred stock A and flfty dollars (,f 50) par value of common stock for 
each one hundred dollars ($100) par value of flve per cent, convertible pre- 
ferred stock B, with a proper adjustment of declared aud unpaid dividends. 
In the event of any liquidation, dissolution or winding up (wiiether voluntary 
or involuntary) of the company: (1) The holders of the five per cent, protit- 
sharing preferred stock A shall be entitled to be paid in full ont of tbe assets 
of the Company the par amount of their stock and ail dividends thereon de- 
clared and unpaid before any amount shall be paid out of said assets to tlie 
holders of any other stock of the company ; (2) the holders of the tive per cent, 
convertible preferred stock B shall then be entitled to be paid in full out of 
the assets of the company the par amount of their stock and ail dividends 
thereon declared and unpaid before any amount shall be paid out of said 
assets to the holders of tlie common stock ; (3) the holders of the common 
stock shall then be entitled to be paid in full out of the assets of the company 
the par amount of their stock and ail dividends thereon declared and unpaid ; 
and (4) thereafter the holders of ail classes of stock of the comi>auy, without 
priority or distinction as between the différent classes thereof, shall be entitled 
to participate pro rata in the remaining assets of the company. Holders of ail 
shares of stock of the company hâve equal voting rights share for share alike. 
Référence Is hereby made to the certiflcate of incorporation of the company, 
to ail the provisions of which this certiflcate and the rights of the holder of 
stock represented hereby are subjeet, for a statement of the rights and 
privilèges of and the limitations upon the various classes of the company's 
stock and of the obligations of the company with respect thereto and for its 
provisions generally as if hereln set torth in full. The holder hereof by tne 
acceptance of this certiflcate assents to ail of the provisions of said certiflcate 
of incorporation and consents to and authorizes such action as may be neces- 
sary to carry the same into effeet." 

The plaintiff prior to October 3, 1917, issued its capital stock in the par 
amount of $138,486,312.71, of whieh $46,200,000 was classifled as five per 
cent, proflt-sharing preferred stock A, $48,725,578.18 was classifled as five per 
cent, convertible preferred stock B, and $43,559,743.43 was classifled as 
eominon stock. Thereafter and on March 27, 1018, the board of directors 
adopted the following resolution : 

"Eesolved, that the proper officers of this company be and they are hereby 
authorized and directed to exécute certificates for flve per cent, proflt-sharing 
preferred stock A and common stock of this company and to deliver and cause 
the same to be delivered in proper proportions, with a proper adjustment of 
declared and unpaid dividends, to holders of certificates for shares of this 
company's five per cent, convertible preferred stock B, who, at any time after 
August 1, 191S, and up to thirty days prior to any date fixed for the rédemp- 
tion of the entire issue of flve per cent, proflt-sharing preferred stock A, shall 
surrender the same for conversion into and exchange for flve per cent, proflt- 
sharing preferred stock A and common stock on the ternis provided and sel 
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forth In this coinpmi.v's corliflciite of incoi-porafion and in llie certificates for 
its flve per c-eiil. conver1iV)le prefei-red stock B." 

The ])laintiff, Ix't.wecn Augiist 2, li)]S, and Oelober 30, 1918, executed and 
d(>Iiv('red cortilicatcs rcprescnting lir),.S8y sliares of iive per cent, proflt-sharing 
lirererrcd stock A and tUe same niiniber of coninion stock, in cxcliang(> for and 
conversion of 231,778 sliares of tive per cent, convertible preferred stock B. 

The Conniiissioner of Internai Revenue ruled that the stock issued as stated 
in the prcceding paragraplj, hy virtue of the rij^lit of conversion, was an origi- 
nal issne of stock and taxable as such imder the provisions of section 800, 
schedule A of title VIII of the Act of October 3, 1917 (40 Statutes at Large, 
,319). 

The plaIntifC paid nndor protest the tax claimed by the governraent and Oiis 
action is bronght to recover the amount so paid. The défendant deraurred, 
aiid the demurrer was overruled. Final judginent was ordered against the 
défendant for the suni of $]l,ns8.90, that being the amount of the tax paid, 
with interest thereon from Octolier :iO, 1918, amounting to .$r)37.21, together 
with the sum of .^35.50 costs as taxed, in ail the sum of $12,161.61. 

Francis G. Caffey, U. S. Atty., of New York City (Vincent H. 
Rothwell, Asst. U. S. Atty., of New York City, of counsel), for plain- 
tiflf in error. 

Winslow S. Pierce, Lawrence Grcen, and P. C. Nicodemus, Jr., ail 
of New York City, for défendant in error. 

Before WARD, ROGERS, and J\] ANTON, Circuit Judges. 

ROGERS, Circuit Judge (after stating the fact.s as above). 
[1-7] The question which this case présents arises under the War 
Revenue Act, approved on October 3, 1917, which is entitled "An act 
to provide revenue to defray war expenses, and for other purposes." 
40 Statutes at Large, 300. The pertinent provisions of the act may be 
found in the margin.^ The question is whether the certificates of A 
stock and common stock issued by the plaintifï in exchange for the B 
stock con.stituted such an issue of stock as to be subject to tax under 
the provisions of the act quoted in the margin. AU the transactions 
with respect to the exchange of stock occurred during 1918, and there- 
fore subséquent to the passage of the act. The certificates of stock 

1 "Title VIII— H' rrr fifamp ÎVwcs.— Sec. SCO. That on and after the first 
day of December, nineteen Imndred and seventeen, there shall be levied, 
coUected, and paid, for and in respect of the .several bonds, debentures, or cer- 
tificates of stocli and of indebtedness, and other documents, instnnnents, 
matters, and things mentioned and descrlbed in scliednle A of this title, or for 
or in respect of the vellnm, parchnient, or i)ai)er upou which such instnnnents, 
matter.s, or things, or any of them, are written or printcd, by any person, 
coryioi'ation. partnershij), or associatl<jn who makes, signs, issues, sells, re- 
moves. eonsigns, or ships the same, or for whose use or benefit the same are 
niade, signed, issued, sohl, renioved, consigiied, or shiiiped, the several tax*'s 
specifled in such schedule." Comii. St. 1918, Conip. m. Ann. Supp. 1019, § 
6318a. 

"Schedule A — Stamp Taxes. * * * ,^. Capital Htocl;, Issiieâ. — On each 
original issue, whctlier on organisation or reorganization, of certificates of 
stock by any associatioji, conipany. or coi])oration, ou »-ach .flOO of face value 
or fraction Ihereof, 5 cents: rnivided, tluit wliere capital stock is issued 
without face value, tlie tax shall be tivc- cents per sliare, unloss tho actual 
value is in excess of .$100 per share, in \\hich case the tax shall be 5 cents on 
each iflOO of actual value or fraction thereof. 

"The stamps repi'esenting the tax ini])ose(l by this .subdivision shall be at- 
tached to the stock books and not to the certificates issued." 
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issued in exchange for the stock previonsly issued are undoubtedly 
subject to the tax imposed, if they constitute certificates of original 
issue; the constitutionahty of the statute being conceded. 

The plaintiff company was organized in 1915, and its articles of 
association were filed in the office of the secretary of state of Indiana 
on October 22 of that year. It was incorporated, therefore, before 
the War Revenue Act was passed, and it paid the excise tax thereunder 
in respect of its entire original issue of capital stock, preferred A, pre- 
ferred B, and common ; the tax amounting to upwards of $70,000. 

The plaintiff maintains that, as the conversion of the preferred 
stock B into the prescribed amounts of preferred stock A and common 
stock did not involve an increase of the capital stock of the company, 
but was merely a reclassification of certain existing stock pursuant to 
an arrangement perfected at the time of the organization of the com- 
pany, the transaction did not involve an issue of "original" stock, and 
therefore was not taxable under the War Revenue Act. 

The défendant insists that the transaction involved the issue of new 
certificates of the preferred stock A and of the common stock, and 
was an "original" issue of new stock never before in existence and 
subject to the stamp tax which was imposed. The défendant relies 
upon Treasury Décision 2752, containing, among others, the foUowing 
ruling : 

"The tax on the issue of capital stock attaches to the issue of cortiflcates ot 
stoclt representing stock never before issued., no matter wlien authorized. If a 
corporation issues preferred stoelv in place of c»mmon, or one liind of pre- 
ferred stock in place of another klnd of preferred stock, or stock without par 
value in place of stock witli par value, the tax applies, even though the total 
outstanding stock is not thereby increased." 

And it appears that Treasury Décision 2752 is, as we shall see, con- 
trary to a séries of décisions previously made under similar acts. In 
Robertson v. Downing, 127 U. S. 607, 8 Sup. Ct. 1328, 32 L. Ed. 269, 
the court in referring to a construction which the Treasury Depart- 
ment had placed on an act of Congress, said : 

",The régulation of a department of the governinent is not of course to con- 
trol the construction of an act of Congress wlien its mcaning is plain. But 
when there has been a long acquiescence in a régulation, and by it riglits of 
parties for many years hâve been determlned and adjusted, it is not to be 
disregarded without the most cogent and persuasive reasons. United States v. 
Hill, 120 U. S. 169, 182 [7 Sup. Ct. 510, 80 L. Ed. 627] ; United States v. Phil- 
bick, 120 U. S. 52, 59 [7 Sup. Ct. 413, SO L. Ed. 559J ; Brown v. United States, 
113 U. S, 568, 571 [5 Sup. Ct. 048, 28 L. Ed. 1079]." 

We may add that a construction placed by a department of the 
government upon an act of Congress ought not to be overturned, either 
by the department itself or by the courts, without cogent and persua- 
sive reasons. The statement of the act of Congress herein involved is : 

"3. Capital Stock, Issue. On each original issue, whether on organization 
or reorganization, of certifleates of stock by any * * * corporation, 
* * * the tax shall be 5 cents per sliar6." 

This the défendant contends is a tax imposed on documents rather 
than on the transaction of which they may be a part. "Stamps are 
imposed, not on transactions, but on documents." And our attention 
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is called to a case, Malley v. Bowditch, 259 Fed. 809, C. C. A. ■ , 

decided at the October term, 1918, by the Circuit Court of Appeals 
in the First Circuit, in which the court is said to hâve used this lan- 
guage : 

"We are called upon to apply a statute imposing stainp taxes on documents 
of a certain class, and which assumes that thèse documents may be issued, 
not only by corporations, but by associations and companies. * * * The 
tax is uot a franchise tax or a corporation tax, but a statnp tax or document 
tax." 

We see no reason for doubting the accuracy of the above statement. 
We certainly hâve no intention of denying the proposition. But con- 
ceding it, as we do, it does not décide this case. The question remains 
whether the documents upon which the tax has been imposed are the 
évidence of an original issue of stock. A stock certificale is a docu- 
ment which is the évidence of the number of shares of stock which the 
holder of it owns. And the tax is laid, not on each stock certificate 
that is issued, but on each original issue of certificates. The language 
is used to indicate the first issuance of the stock, and this is emphasized 
by the use of the words, in the same connection, 'Svhether on organiza- 
tion or reorganization." When a corporation issues for the first time 
a certificate of the stock, that certificate is an original issue. The tax 
is placed on the original issue. The word "original" is defined by 
Webster as "pertaining to the origin or beginning; preceding ail; first 
in order." Plainly, then, it was not intended to tax the plaintifl: on 
each issue of cei-tificates, but only on each original issue of certificates 
which preceded ail other issues which might subsequently be raade, 
when the original certificates were surrendered and new ones issued in 
their place, either to the original owner or to those to wliom the origi- 
nal owners had transferred them. 

The taxation of such subséquent issues involving a change of title 
is provided for in section 4 of schedule A, title VIII, which imposes a 
tax on transfers, and imposes it, not on the company, but on the holder, 
and fixes the rate of the tax at 2 cents on each share having a face 
value of $100, instead of 5 cents, which is the rate imposed on the 
company in connection with the original issue. 

The "issue" of stock generaljy means the issue of the certificates. 
The meaning of the word "issued" in connection with stocks, however, 
dépends upon the connection in which it is used. Thus it has been 
held that stock is "issued and outstanding," within the. meaning of a 
statute rendering stockholders personally liable, although the certifi- 
cates therefor had not in fact been made out or delivered. Flour City 
Nat. Bank v. Shire, 88 App. Div. 401, 84 N. Y. Supp. 810, affirmed 179 
N. Y. 587, 72 N. E. 1141. And in American Pig Iron Storage Co. v. 
State Board of Assessors, 56 N. J. Law, 389, 29 Atl. 160, the certificate 
of incorporation stated that the amount of the capital stock was to be 
$1,550,000, divided into 155,000 shares, of the par value of $100 each. 
The whole amount of the capital stock was subscribed. No certificates 
of stock had been given to the subscribers. Two assessments of 5 per 
cent, each on the subscriptions had been made by the company and 
paid by the subscribers. It was held that the company was liable to 
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taxation on the full amount of the stock subscribed for as capital stock 
"issued and outstanding" within the meaning of the tax law. The court 
said: 

"The Word 'issued,' as uscd in tliis connection, lias no teclmical meaning. 
'To issue,' as deflm-d by lexicograpliers, signifles to sciul ont; to put in circu- 
lation. In a popuîar sensé, a corporation engaged in organisation is said to 
issue stock wlien It olitains siibscriptions for it, and in tlie construction ot 
tax laws words are to be interpreted in tlioir popular sensé." 

In the case at bar, when the plaintitï paid at the time of its organi- 
zation the tax of 5 cents for each $100 of face value of its total capital 
stock, including the A stock, the B stock, and the common stock, such 
payment was made once for ail, and constituted the payment of the 
tax on each original issue of the certificates of stock whenever and to 
whomsoever delivered. Whenever thereafter the plaintiff delivered 
the first certificates of the B stock, it was not under obligation to pay 
again the tax on the B certificates. That had been already donc ; and 
when, subsequently, the plaintiff exchanged the certificates of the B 
stock for certificates of the A stock and of the common stock, it was 
not bound to pay again the tax on the certificates. That tax, too, had 
been already paid. The exchange of stock was an exchange of original 
certificates of one kind of stock for original certificates of two other 
kinds of stock, the tax on ail of which had been previously paid. 

Attention has been called to the fact that défendant rehes on Treas- 
ury Décision 2752. It is undoubtedly true that the construction placed 
upon a statute by the officers whose duty it is to exécute it is entitled 
to great considération from the courts in a doubtful case. A practical 
construction by public officers whose duty it is to enforce a statute is 
conceded to be entitled to great influence, provided the statute présents 
an ambiguity which is real, and not captions, one which is so serions 
as to raise a reasonable doubt in a fair mind. New York v. New York 
City R. Co., 193 N. Y. 543, 86 N. E. Sô5. 

Revenue laws are strictlv construed. Gould v. Gould, 245 U. S. 
151, 38 Sup. Ct. 53, 62 L. Ed. 211 ; Spreckles Sugar Refining Co. v. 
McClain, 192 U. S. 397, 24 Sup. Ct. 376, 48 L. Ed. 496; Benziger v. 
United States, 192 U. S. 38, 24 Sup. Ct. 189, 48 h. Ed. 331 ; Eidman v. 
Martinez, 184 U. S. 578, 22 Sup. Ct. 515, 46 L. Ed. 697; American 
Net & Twine Co. v. Worthington, 141 U. S. 468, 12 Sup. Ct. 55, 35 L. 
Ed. 821 ; Hartranft v. Weigmann, 121 U. S. 609, 7 Sup. Ct. 1240, 30 
L. Ed. 1012; United States v. Isham, 17 Wall. 496, 21 L. Ed. 728. 
In United States v. Wigglesworth, 2 Story, 369, Fed. Cas. No. 16,690, 
the rule was stated as f oUovvs : 

"In tlie flrst place, it is, as I eonceive, a gênerai riile in the interprétation of 
ail statutes levying taxes or duties upon subjects or citizens, not to extend 
tlieir provisions, by imiilication, be.yond the clear iinport of tlie langnage nsed, 
or to enlarge tlieir opération so as to embrace niatters not sjieciflcally poiiited 
out, althoiigh standing upon a close analogy. In every case, therefore, of 
doubt, sucli statutes are construed niost strongly against tli;' government, and 
in favor of the sub,1ects or citizens, because burdcus are not to be imposed, nor 
presunied to be imposed, beyoïid what the statutes expressly and cloarly 
imjiort." 
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Statutes of this kind are not remédiai laws, nor are they founded 
on any permanent public policy. They impose burdens upon the public 
and restrict the pursuit of occupations and the enjoyment of property. 
If a tax is to be sustained in any given case it must come clearly within 
the letter of the statute. It cannot be said that the transaction herein 
involved is clearly embraced in and covered by the stattite. In Inland 
Revenue Commissioners v. Harrison, L. R. 7 H. L. 1, it was said that 
previous décisions should be followed especially in a fiscal matter 
where consistency and certainty are of universal importance. The 
question raised in that case was as to the meaning of the Succession 
Duty Act, and Lord Cairns, emphasizing the importance of adhering 
to the construction previously given to the act in two décisions made 
by the Hoûse, said : 

"It appears to me that it would be a most dangerous course for this House to 
adopt ; and if it could be more dangerous in one case than in another, it 
would be so in a case in which your Lordships are deallng with one of tlie 
fiscal acts of tbo comitry, as to which the object must be, above that of ail 
other acts, to maintnin Ihem and to expound them in a manner which will be 
consistent, and wliieli will enalile the subjeets of this country to know what 
exactly is the amount of charge and burden which they are to sustain. I 
think that with regard to statutes of that kind, above ail others, it is désirable, 
not so innch tliat the principle of the décision should be capable at ail times 
of jnstilication, as that the law should be settled, and should, when once 
settlod, be maintained without any danger of vacillation or uncertainty." 

To impose an excise tax upon original issues of certificates of capital 
stock is not new in the fiscal législation of the Congress. The Spanish 
War Revenue Act, approved June 13, 1898, (30 Statutes at Large, 458), 
imposed such a tax. Section 6 of the act and schedule A thereto may 
be found in the margin.- A comparison of this section and schedule 
with title VIII and schedule A of the présent act, cited in the margin 
in an earlier part of this opinion, shows that the two enactments are 
substantially the same. The act of 1898 was repealed by an act of Con- 
gress approved on April 12, 1902. 32 Statutes at Large, 96. The 
précise question now presented under the présent act arose under the 
prior act of 1898 and was submitted to the Treasury Department for a 

2 "Sec- 6. That on and after the flrst day of July, eighteen hundred and 
ninety-eight, there shall be levied, collected, and paid, for and in respect of 
the several bonds, delientures, or certificates of stock and of indebteduess, and 
other documents, instruments, matters, and fliings mentioned and described 
in schedule A of Ibis act, or for or in respect of the vellum, parchment, or 
paper upon which such instruments, matters, or thlngs, or any of them, shall 
be written or prinfod by any porson or pcrsons, or party who shall make. 
.slgn, or issue the same, or for whose use or beuefit the same shall be made, 
signed, or issued, the soveral taxes or sums of money set down in figures 
against the same, respectively, or otherwise specitied or set forth in the said 
schedule. 

"Schedule A. Bonds, del)entures, or certificates of indcbtedness issued after 
the first day of .ïuly, Anno Doniini eighteen hundred and ninety-eight, by any 
association, coniijany, or corpoi-ation, on each hundred dollars of face value or 
fraction thereof, five cents, and on each original issue, whether on organization 
or reorganizatifm, of certificates of stock by any such association, company, or 
corjmration, on each hundred dollars of face value or fraction thereofj five 
cents. * * * " 
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ruling. It appears that the Treasury Department at that time ruled 
that, if there had beeii no change of ownership, but merely a sub- 
stitution in the hands of the same stockholder of certificates for one 
class of stock in lieu of certificates for another class, the transaction 
vvas not within the statute and was not taxable. T. D, 20,694, Feb. 7, 
1899. 

At the outbreak of the European War the statute was again re- 
enacted in substantially the same form in the act of Congress approved 
on October 22, 1914, and which is known as the Emergency War 
Revenue Act. 38 Statutes at Large, 753. The Treasury Department, 
upon the passage of the act of 1914, issued a séries of instructions to 
internai revenue officers in which it called attention to important rul- 
ings made under the act of 1898. Those instructions declared that, as 
the provisions of the Emergency War Revenue Act of 1914 embodied 
in schedule A thereof were identical with those of the earlier act, the 
rulings made by the department under the former act should be given 
great weight in considering the requirements of the later act, "as 
Congress in practically re-enacting the provisions of the earlier act 
must be considered to hâve donc so in the light of the administrative 
construction given to that act." In one of its officiai circulars issued 
at that time the department directed spécifie attention to T. D. 20,694, 
which it summarized as follows: 

"Preferred stock issued In lieu of common stock not taxable where there 
is no change of ownership." T. D. 2051, Mardi 9, 1914." 

It is a familiar and well-established rule that, where a statute that 
has been construed by the courts has been re-enacted in the same or 
substantially the same terms, the Législature is presumed to hâve been 
familiar with its construction, and to hâve adopted it as a part of the 
law, unless a différent intention is indicated ; and the same principle is 
applied to statutes and parts of statutes which hâve been re-enacted 
after they hâve been construed by the législative or executive depart- 
ments of the government. The Suprême Court has decided that the 
re-enactment by Congress, without change, of a statute which had pre- 
viously received long continued executive construction, is an adoption 
by Congress of such construction. United States v. G. Falk & Bros., 
204 U. S. 143, 152, 27 Sup. Ct. 191, 51 L. Ed. 411; United States v. 
Cerecedo Hermanos y Compania, 209 U. S- 337, 339, 28 Sup. Ct. 532, 52 
L. Ed. 821. We think that principle is applicable to the question here- 
in involved. Congress, by re-enacting the act without substantial 
change in the provision now under considération, adopted the con- 
struction which the Treasury Department for 15 years had placed 
upon it. We are under obligation to give to the act the interprétation 
which Congress intended it should hâve. 

We may remark, further, what we think défendant must admit, 
that in view of the construction placed by the Treasury Department 
on similar acts in 1899 and in subséquent years, prior to Treasury Dé- 
cision 2752 rendered August 14, 1918, overruling the earlier construc- 
tion which held such an exchange of certificates not subject to tax, 
renders the question herein presented one of considérable doubt, and. 
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if doubtful, then the doubt miist be resolved in the plaintiff's favor in 
accordance with the well-establislied rnle that where there is an 
ambiguity in the language of a statutc imposing a tax, and that am- 
biguity raises a doubt as to the législative intent, the persons iipon 
whom it is sought to impose the burden are to be given the benefit of 
the doubt. 
Judgment affirmed. 
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(Circuit Court of Apreals, Seooiid Circuit. Feliruary 18, 1920.) 

No. 62. 

1. Bankruptcy (g=3446, 467— Distinction between appeal and pétition to revise. 

Appeiil brings up (luestions of" l)Otli law aud fact, but a pétition to revise 
briugs up questions of law otily. 

2. Bankruptcy €=:}444— Time for appcaling and petitioning to revise. 

Wliile the Banliruptcy Act (Couip. St. §§ 9585-0056) fixes the tlme for 
appeal, the tlme for fillng a pétition to revise is not flxed, although in 
the Second circuit it niust be flled and served vvitliin 10 days after entry 
of the order sought to be revised. 

3. Bankruptcy ®=440— Pétition to revise does not extend ta appealable orders. 

Api)ealable ordevs eannot be reviewed by pétition to revise ; hence, 
as Bankruptcy Act, § 25a, subd. 2 (Comp. St. § 9600), allows an appeal 
from an order granting or denying discliarge, a pétition to revise eannot 
be used to review the sanie. 

4. Bankruptcy <@=3455— Order granting or denying discliarge may be reviewed by 

appeal. 

L'nder Bankruptcy Act, § 2na, subd. 2 (Comp. St. § 0009), an order grant- 
ing or denying discharge may be reviewed by appeal. 

5. Statutcs <®=>209 — Presumption that word has same meaning each time used. 

While tliere is a prima facie presumption that the meaning of a word 
repealedly used in a sratute is ideiitical in ail places, unless there is 
s«jmë;bing to show that another meaning is Intended, the presumption is 
never decmed conclusive. 

6. Bankruptcy <S=:3407(3)— Discharge not denied because bankrupt made gênerai 

assignment for créditons; "transfer intended to hinder, delay, or defraud 
créditons." 

While a gênerai nssignmont for beneflt of creditors is an act of bank- 
ruptcy, and is a "transfer intended to hinder, delay, or defraud creditors," 
within Bankruptcy Act, § 07e (Comp. St. § 9651), such a transfer, where 
not made with nny improper intent, is no ground, in view of the liistory 
of bankrn])tey legislntioii, for denying discliarge, on the theory that it 
was a transfer to hinder or delay creditors, within section 141>, subd. 4 
(section 9598). 

[Ed. Note. — For other définitions, see Words and Phrases, First and 
Second Séries, Transfer.] 

Pétition to Revise and Appeal from Order of the District Court of 
the United States for the Southern District of New York. 

In the matter of Jacob Feder, bankrupt. The order of a référée, 
recommending discharge be denied, was reversed, and, discharge hav- 
ing been granted, Otto Goetz appeals and pétitions to revise. Pétition 
to revise dismissed, and order granting discharge affirmed. 

^zisFor other cases sge same topio & KBY-NUMBER in ail Key-Numbered Digests & Indexes 
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lycon Dashew, of New York City (Léo Oppenheimer, of New York 
City, of counsel), for petitioner. 

Marcus Helfand, of New York City, for respondent. 

Before ROGERS, HOUGH, and MANTON, Circuit Judges. 

ROGERS, Circuit Judge. [1,2] An appeal brings up both law 
and fact, and a pétition to review brings up matter of law only. The 
order involved in this case is one which denied to the bankrupt his 
discharge, and it was entered on May 28, 1919. The appeal was taken 
on June 4, 1919, and on the same day the pétition to revise was filed. 
The time for taking an appeal is limited by the Bankruptcy Act 
(Comp. St. §§ 9585-9656), which, however, contains no express time 
limit within which a pétition to revise must be filed. In re Leter- 

nian, Bêcher & Co., 260 Fed. 544, — - C, C. A. . The matter in 

this circuit is governed by our rule 38 (235 Fed. xi, 148 C. C. A. xi), 
which déclares that pétitions to revise must be filed and served with- 
in 10 days after the entry of the order sought to be revised. 

[3, 4] The question of time does not arise in this case, as both 
the appeal and the pétition to revise were taken in time. The appel- 
lant, however, is not entitled to avail himself of both remédies. The 
revisory jurisdiction does not extend to orders which are appealable. 
In re Eoving, 224 U. S. 183, 32 Sup. Ct. 446, 56 T. Ed. 725. And 
an order which grants or dénies to the bankrupt his discharge is by 
section 25a, subd. 2 (section 9609), one from which an appeal can 
be taken. The pétition to revise is therefore dismissed, and the case 
will be decided upon the appeal. 

In the case now before the court the référée recommended that the 
bankrupt's discharge should be denied, on the ground that the assign- 
ment amounted to a fraudulent transfer. The District Judge reversed 
him, and declared that a gênerai assignment per se is not a bar to a 
discharge. He added that under section 14b, subd. 4, intent to hin- 
der, delay, or defraud creditors must be shown, in addition to the 
mère act of making a gênerai assignment for the benefit of creditors. 

As the bankrupt, proceeding under the law of the state of New 
York, made a gênerai assignment for the benefit of creditors on May 
29, 1918, and a pétition in bankruptcy was filed against him on May 
31, 1918, which was followed by an adjudication of bankruptcy on 
June 24, 1918, it is said that no discharge can he granted, and that 
we must hold that the gênerai assignment worked a transfer of the 
bankrupt's property and was necessarily made ''with intent to hin- 
der, delay or defraud his creditors." Section 3a, subd. 1 (Comp. 
St. § 9587). There is nothing in the record which discloses that the 
bankrupt had any such intent as a matter of fact. If he had that 
intent, it is because it must be presumed to hâve existed from the 
fact that the assignment was made. 

[5, 6] Proceedings in bankruptcy are strictly statutory. A dis- 
charge can be refused only on grounds specifically mentioned in the 
Bankruptcy Act. 

The first English Bankruptcy Act was passed in 1542 (34 & 35 
Henry VIII, c. 4), and it granted no discharge from unpaid debts. A 
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second act was passée! in 1570 (13 EHz. c. 7), which likewise con- 
tained no provision for a discharge, and it was not until the act of 
1705 (4 Anne, c. 17) tliat provision was made in that country for a 
discharge. For many years, in order that a bankrupt might be en- 
titled to a discharge under the Englisli law, it was necessary that his 
assets should equal a certain percentage of his debts and that a cer- 
tain per cent, of his creditors should assent to his discharge. 

In the United States the first Bankruptcy Act was passed in 1800, 
and it foliowed in its main features and often in its language the Eng- 
lish bankruptcy laws, and it provided under certain limitations for 
a discharge of the bankrupt. 2 Statutes at Large, pp. 19, 30, 31. 
Discharge was provided for, too, in the second act, passed in 1841. 5 
Statutes at Large, pp. 440, 443. The third act, passed in 1867, also 
provided for a discharge, but still made it very difficult for the dis- 
charge to be obtained. 14 Statutes at Large, pp. 517, 531, 532, 533. 
And see 15 Stat. at Large, p. 227. 

The main purpose of the bankruptcy statutes of both countries was 
to furnish a better protection to creditors, and it was not within the 
purpose to grant a discharge even to honest debtors. The early Bank- 
ruptcy Acts were acts for creditors and against debtors. It is surely 
a matter of some significance, therefore, that when the United States 
provided for the discharge of bankrupt debtors an assignment for the 
benetit of creditors, while in England regarded as an act of bank- 
ruptcy, was not considered as morally ohjectionable and did not pre- 
vent a discharge. If Congress intended that an assignment for the 
benefit of creditors should hâve a différent effect under our System, 
we are inclined to think that intention would hâve been clearly indi- 
cated. 

Under the act of 1867 the grounds for refusing a discharge were 
collated in ten separate paragraphs. The act of 1898 when it was 
originally introduced into Congress, speciiied nine distinct classes of 
cases in which no discharge was to be granted, and they continued 
in the bill until its final revision by the conférence committee. It pro- 
vided that the bankrupt should be discharged — 

"unles.s he lias * * * (2) givpii a prefcreuce .as iKH'ein defiiicd, and within 
six nionths prior to the filing of tlie pétition against liim, wliicii lias not l>een 
surrendered to the trustée ; * * * (4) made a transfer ot any of liis prop- 
erty wliich any créditer wlio has proved his claini in tlie proi;eedin};s mifjht, 
at tlie tinie of the filing of the pétition, hâve impeached as frauduleut if ho 
liad been a judgment creditor, uiiless sucli property shall hâve l)een surren- 
dered to the trustée ; * * * or (7) seereted or convejed any of his prop- 
erty to avoid its being administered in banlîruptcy, or any doennieut rehiting 
to his property in contemplation of bankruptcy ; or (8) transferred any prop- 
erty otherwise thau iu the ordinary course of his business, iu contemplation 
of bankruptcy. * * * " 

As finally adopted there were only two grounds left in the act for 
denying the discharge. Thèse were: (1) That the bankrupt had 
comniitted an offense punishable by imprisonment as provided in the 
act. (2) That with fraudulent intent to conceal his true financial con- 
dition, and in contemplation of bankruptcy, he had destroyed, con- 
cealed, or failed to keep books of account or records from which his 
true condition might be ascertained. 
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The amendment of February 5, 1903 (32 Stat. 797), enkrged the 
grounds for refusing a discharge, adding the only one which it is 
now material for us to consider, and which is found in section 14b 
(section 9598), which reads as follows: 

"Or (4) at any time subséquent to the flrst day of the four mouths imme- 
(iiately i)receding the filing of the pétition transl'erred, removed, dei-itroyed, 
or concealed, * * * auy of his property, with intent to hinder, delay or 
defraud his creditors. * * * " 

And the question which this case présents is whether a gênerai as- 
signraent for the benefit of creditors and which gives no préfér- 
ences must be regarded in law as a transfer made with intent to hin- 
der, delay, or defraud creditors, there being an entire absence of 
actual fraud. 

The English Bankruptcy Act of 1890 enumerates with considér- 
able particularity the grouiids for refusing a discharge to the bank- 
rupt, but does not expressly déclare that an assignment for the bene- 
fit of creditors shall constitute a ground, either for refusing a bank- 
rupt his discharge or for suspending his discharge. The grounds spec- 
ified may be found in the margin.^ 

The fact that giving "an undue préférence to any of the creditors" 
is specified, while an assignment for benefit of creditors generally and 
without a préférence is not referred to, leads us to infer, there being 

1 "(a) That the bankrupt's assets are not of a value equal to ten shillings 
in the pound on the amount of his unsecured liabillties, unless he satlsfies the 
court that the fact that the assets are not of a value equal to ten shillings In 
the pound on the amount of his unsecured liabillties has arisen Irom circum- 
stances for which he cannot justly be held responsible. 

"(b) That the bankrupt has omitted to keep such books of account as are 
usual and proper in the business carried on l)y him and as sufficiently disclose 
his business transactions and financial position withln the tliree years im- 
mediately preceding his bankruptcy. 

"(c) That the bankrupt has continued to trade after knowing lilmself to 
be insolvent. 

"(d) That the bankrupt has contracted any debt provable In the bankruptcy 
without having at the time of contracting it any reasonable or probable ground- 
of expectatiou (proof whereof shall lie on him) of being able to pay it. 

"(e) That the banki-upt has failed to account satisfaetorily for any loss of 
assets or for any deficiency of assets to meet his liabilities. 

"(f) That the bankrupt has brought ou, or contributed to, his bankruptcy by 
rash and hazardous spéculations, or by un.iustifiable extravagance in living, 
or by gambling, or by culpable neglect of his biisiness affalrs. 

"(g) That the bankrupt has put any of his creditors to unnecessary expense 
by a frivolous or vexatious défense to any action properly brought against him. 

"(h) That the bankrupt has withln three montlis preceding the date of the 
receiving order incurred unjustifiable expense by bringing a frivolous or 
vexatious action. 

"(i) That the bankrupt has withln three months preceding the date of the 
receiving order, when unable to pay his debts as they become due, given an 
undue préférence to any of his creditors. 

"(i) That the bankrupt has withln three months preceding the date of the 
receiving order incurred liabilities with a vlew of making his assets equal to 
ten shillings in the pound on the amount of his unsecured liabilities. 

"(k) That the bankrupt has on any préviens occasion been adjudged bank- 
rupt, or made a composition or arrangement with !iis creditors. 

"(1) That the bankrupt has been guilty of any fraud or fraudaient breach 
of trust." 
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no décision to the contrary in England wliich has corne to our atten- 
tion, that the law of that country remains to-day as it was said to 
be by Judge Cadwalader in Barnes v. Rettew, 2 Fed. Cas. 868, No. 
1,019 (1871), that an assignment for the benefit of creditors did not 
bar a discharge. 

In Barnes v. Rettew, supra, there may be found an exceedingly in- 
teresting exposition of the early bankruptcy law of England. Judge 
Cadwalader, in the course of his opinion in that case, referring to 
the law in 1799 and 1803, when ail bankruptcies in England were in 
form involuntary, but in fact for the most part were quite the reverse, 
says of an assignment for the beneiît of creditors that it was in it- 
self only constructively fraudulent, and that it was, in the absence of 
actual fraud, no objection to the bankrupt obtaining a discharge from 
his debts, in the proper subséquent stage of the proceedings. Then in 
1825, when the voluntary System of bankruptcy was introduced, the 
above principle was still adhered to ; Judge Cadwalader declaring 
that the cases are numerous in which bankrupts obtained their dis- 
charge notwithstanding the fact that they had made assignments for 
the benefit of creditors within six months ; the statute providing that 
an assignment should not be regarded as an act of bankruptcy un- 
less a commission should issue within that period. He says : 

"In England an assijrnment like that in question, tliough an act of banli- 
ruptcy, lia.s been considcred morally unob.ieotionable, and sometimes an honor- 
able act, as atïording to any creditor an option to proceed in bankruptcy, or 
to ail the creditors a right ot obtaining a distrilnition witliout any bankruptcy" 
— citiug 1 Christ. Bankr. Law (M Kd.) 187-189. 

The actual question in Barnes v. Rettew was not the question pre- 
sented in the case at bar, as to whether an assignment for the benefit 
of ail the creditors would bar a discharge. It was whether an as- 
signment was an act of bankruptcy. While the question now before 
the court was not decided in the case referred to, the statements of 
Judge Cadwalader serve to indicate the opinion entertained in Eng- 
land upon the subject. The bankruptcy law of the United States had 
its sources in the bankruptcy law of England. 

It has been held that the words as used in this connection include 
any conveyance, whether fraudulent at common law or not, if it is 
one which contravenes the provisions and objects of the bankruptcy 
law. Rumsey & Sikemier Co. v. Novelty & Machine Mfg. Co. (D. 
C.) 99 Fed. 699; Black on Bankruptcy, § 82. The theory is that 
the transfer amounts to a fraud upon the act, and is therefore to be 
considered as having been made with the intent to hinder, delay, or 
defraud creditors, even though there is an entire absence of any ac- 
tual intention to defraud. But a différent view of the matter has 
also been taken, and it has been declared that Congress intended the 
words "to hinder, delay or defraud creditors," when used in this 
connection, to hâve the same construction and effect as was given 
them under the statute of Elizabeth and at the common law. Lansing 
Boiler Works v. Ryerson, 128 Fed. 701, 63 C. C. A. 253. This court 
is not now concerned, and does not inquire, as to which of thèse 
théories is right. 
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The words appear again, as we hâve seen, in section I4b, subd. 4, 
in connection with the matter of discharge. They also appear in sec- 
tion 67ç. (section 9651) in still another connection. But it does not 
follow that words used in one section of an act always mean the same 
thing when used in some other section of the act and in a différent 
connection. It is true that there is a prima facie presumption that 
the meaning of a word repeatedly used in a statute is identical in 
ail places, unless there is something to show that another meaning is 
intended. Courtauld v. Legh, L. R. 4 Exch. 126; State v. Knowlcs, 
90 Md. 654, 45 Atl. 877, 49 L. R. A. 695 ; Postal Tel.-Cable Co. v. 
Farmville & R. Co., 96 Va. 661, Z2 S. E. 468. And see United States 
V. Central Pacific R. R. Co., 118 U. S. 235, 240, 6 Sup. Ct. 1038, 30 
L. Ed. 173. This presumption is, however, never deemed conclusive, 
and is generally considered of little weight. Reg. v. Kent, 2 Q. B. 
692; Angell v. Angell, 9 O. B. 353; State v. Knowles, supra; Henry 
V. Trustées, 48 Ohio St. 671, 30 N. E. 1122; 26 Am. & Eng. Encyc. 
of Law(2dEd.)610, 611. 

There is no rule of construction which prevents us from holding 
that the word "intent" in the expression "with intent to hinder, delay 
or defraud creditors" means actual intent in the fourteenth section, 
even though it were well established that constructive intent is suffi- 
cient in the third section. The question as to the meaning of the 
word "intent" as used in section 14 is not settled by the décisions. 
In Colher on Bankruptcy (llth Ed. 1917) the following statement is 
made concerning this subject: 

"A question which. may arise under this clause is whether a previous gênerai 
assigmneiit is a bar to a discharge. That such an as.'âgmneiit is a transfer is 
elementary; that it amounts to an Intent to hinder or delay creditors is now 
thought well settled. It would seena to follow that if within the interdicted 
period, a gênerai assignaient is a sufficient ol)jectlon to a discharge. The qnes- 
tion is fraught with large results as one oi; the defects in the administration 
of the law rests on the proneness of failing debtors to assign under the state 
Systems, thus accomplishing troublesome conflicts of jurisdiction and ol'teu 
inulcting their estâtes in double fées. An authoritatlve ruling that gênerai 
assignments are sufficiently fraudulent to bar a discharge would thus solve 
many probleras. Debtors desirlug discharges would not then care to assign." 

We appreciate the statement above made, and it might hâve been 
wise if Congress had provided in the act that assignments under state 
laws should prevent a discharge. But with the wisdom of such a 
provision Congress alone is the final judge. It is not the province of 
this court to write into the act what Congress may hâve left out of it. 
Loveland on Bankruptcy (4th Ed. 1912), vol. 2, § 731, referring to 
the provision now under considération, says : 

"This is substantially the phraseology used in tlio first act of bankruptcy. 

* « * Thig provision malles coiiveyances \\liiili by tlie eonnnon law and 
the statute of Elizaboth were held vold, becausi' fraudulent, a ground for 
refusiug a discluirge to a bankrupt. A merc constnictive traud is not sufli- 
cient to defeat a discharge. The test is the présence oi' absence of real fraud. 

* * * An assignnient for the benefit of creditors is not in Itself fraudulent." 

The question hardly seems to be a doubtful one in this circuit, in 
view of the décision of this court in Re Juhus Bros., 217 Fed. 3, 
133 C. C. A. 328, I,. R. A. 1915C, 89. In that case, it is true, the 
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transfer was not by way of an assignment for the benefit of creditors. 
The transfer was by means of a sale. The members of an insolvent 
mercantile partnership, within four months prior to the bankruptcy 
proceedings, transferred ail their property for its full value to a cor- 
poration organized by friends for the purpose of making the purchase 
and the placing of the proceeds in the hands of an attorney, to be 
used in discharging their indebtedness as far as possible without préf- 
érence, by payment of his pro rata share to each creditor who would 
accept the same in composition of his claim. This court held that this 
transfer was not made with intent to hinder, delay, or defraud cred- 
itors, and therefore did not bar the right of the partners to a discharge. 
We said : 

"There was no intent to defraud, and no intent to hinder or delay creditors. 
(Jn tue contrary, tlie intent was to .sell the property for fuU value and use the 
eiitire proceeds to dlseharge as far as po.s.sible the obligations of the debtors, 
without a préférence to any one over auother." 

There was entire absence of fraudulent intent in that case, and en- 
tire absence of fraudulent intent in this case. The purpose in both 
cases was to give the entire estate, and without préférences, to the 
creditors. 

This court, in Re Marcus, 203 Fed. 29, 121 C. C. A. 393, affirm- 
ed the action of the District Court in granting a discharge to a bank- 
rupt who within four months prior to bankruptcy transferred to his 
wife $4,500. This court said: 

"The sjDeclal master held that, so far as the évidence sliowed, the payment 
to the wlfe was for borrowed money due to her, and that, although the pay- 
ment might hâve been preferential, it did not constitute a transfer or con- 
cealmciit with Intent to hinder, delay, or deîraud creditors." 

This court, in Richardson v. Germania Bank of the City of New 
York, 263 Fed. 320, decided at this term, in considering section 67e, 
which provides that transfers made within four months with intent 
to hinder, delay, or defraud creditors shall be void, declared that — 

"Sueh transfers are avoided when .'actually fraudulent,' and if made in 
'good faith,' though for an antécédent considération, are valid, even thnugli 
their effects may be to hinder creditors 'by renio^'ing from their reach assets 
of the debtor.' " 

We also said that — 

"There Is not, and wo believe never lias been, any rule of law announced 
dispeusing with affirmative preponderating crediljle évidence establishliig as a 
fact an 'actual' subslstlng intent to defraud or unlawfully hinder." 

The petitioner relies strongly upon the décision of District Judge 
Addison Brown in Re Gutwilig (D. C.) 90 Fed. 475 (1898). In that 
case the court had under considération a voluntary gênerai assignment 
for the benefit of creditors, made in conformity with the laws of New- 
York. It was held in effect that such an assignment, made within 
four months of the adjudication in bankruptcy, is an act of bankruptcy, 
and a fraud upon the Bankruptcy Act, and voidable. Judge Brown 
said that a gênerai assignment is fraudulent, not at conimon law, or 
under St. 13 Elizabeth, but because it defeats the rights of creditors 
204 F.— 40 
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as secured by the Bankruptcy Act. The act of 1867 expressly declared 
voidable a debtor's transfers made with intent to defeat or delay the 
provisions of the act ; but that had been the long-settled law, and vol- 
untary gênerai assignments had been long held to be acts of banlc- 
ruptcy, and as such void, without inquiry into the dehtor's intent, the 
intent being conclusively presumed. The act of 1898 contains no 
similar clause, but there is no doubt as to the gênerai intent of the 
act. Judge Brown accordingly granted an order restraining tlie as- 
signée for the benefit of creditors from disposing of the bankrupt's 
estate. The question whetlier the banl<rupt should be denied his dis- 
charge because he had made such an assignment was not before the 
court and not decided. The order made was brought into this court 
on pétition to revise, in 92 Fed. 337, 34 C. C. A. 377, and was af- 
firmed. In affirming Judge Brown's order, Judge Wallace, speaking 
for this court, said : 

"We entertaln no dowbt that a voluntary gênerai assignment, with or 
without préférences, made by an insolvent debtor, witliin the prescribed Tour 
months, Is fraudulent, and intended by him to hinder, delay, and defraud 
creditors, wlthin the nieaning of section fi7." 

The provision of the section referred to was that which déclares void 
transfers made with intent to hinder, delay, or defraud creditors. 

In Boese v. King, 108 U. S. 379, 2 Sup. Ct. 765, 27 L. Ed. 760, a 
■divided court held that an assignment for the benefit of creditors, and 
made for the purpose of securing an equal distribution of the estate 
among ail of the creditors, and without actual fraud, was made with- 
out intent to hinder, delay, or defraud creditors, and was valid, ex- 
cept as against proceedings instituted under the Bankrupt Act for the 
purpose of securing the administration of the property in the bankruptcy 
court. And in Randolph v. Scruggs, 190 U. S. 533, 23 Sup. Ct. 710, 47 
L. Ed. 1165, the court declared that a gênerai assignment for the bene- 
fit of creditors, made within four months, "is void as against the trustée 
in bankruptcy, so far as it interfères with his administering the prop- 
erty assigned." The court in the course of its opinion said : 

"The assignment was not illégal. It was permitted by the law of the 
State, and cannot be taken to hâve been prohlbited by the bankruptcy law 
absolutely in every event, whether proceedings were institiited or not. In 
re Sievers [D. C] 91 Fed. Rep. 366 ; In re Romanow [D. C] 92 Fed. Eep. 510. 
It had no gênerai fraudulent intent. It was voidable only in case bankruptcy 
proceedings should be begun. At the time when it was made the institution 
of such proceedings was uncertain. It seems to us that It would be a hard 
and subtle cbnstruction to say, as seems to hâve been thought in Bartlett v. 
Bramhall, 3 Gray [Mass.] 257, 260, that when tliey were instituted they not 
only avoided the assignment, but made it illégal by relation back to its date, 
when, if they had not been started, it would hâve remained perfectly good. 
No doubt the corporation had notice of the bankruptcy law, but it could not 
go into bankruptcy by voluntary pétition, and there is no objection to a 
debtor's distribùting his property equally among his creditors of his own 
motion, if bankruptcy proceedings do not intervene. The view we take is 
that which bas been taken by state décisions with référence to similar ques- 
tions raised by creditors or under state insolvent laws. Biglow v. Baldwln, 
1 Gray [Mass.] 245, 247; White v. Hill, 148 Mass. 396 [19 N. E. 407]; Clark 
V. Sawyer, 151 Mass. 64 [23 N. E. 726] ; Wakeman v. Grover, 4 Paige [N. Y.] 23, 
43 ; s. c, 11 Wend. 187, 226 [25 Am. Dec. 624]. See, also, Mayor v. Hellman, 
91 U. S. 496, 500, 501 [23 L. Ed. 377]." 
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If a discharge is to be refused to a bankrupt because he bas made 
an assignaient for the benefit of creditors, he is punished for an act 
which was net illégal at the time it was done, which was neither malum 
in se nor malum prohibitum, not being "prohibited by the bankruptcy 
law absolutely in every event," but "voidable only in case bankruptcy 
proceedings should he begun" ; and as "at the time when it was made 
the institution of such proceedings was uncertain" it seems to this court 
a hard and subtle construction to say that such an act, légal when done 
and morally unobjectionable, shall hâve the effect of depriving a 
bankrupt of bis discharge in the event of its turning out that bank- 
ruptcy proceedings happen to be instituted against him. We will not 
hold that such a penalty shall be imposed upon the bankrupt, in the 
absence of a clear provision in the act imposmg it upon him. 

The order granting the discharge is afhrmed. 



WARD et al. v. FOULKROD et al. 

(Circuit Court of Appeals, Third Circuit. March 30, 1920.) 

No. 2525. 

1. Courts <S=:3492— Court first obtaining control of property has jurisdiction. 

Control over the property in controversy, It is everywhere conceded, is 
the test of jurisdiction in confiicts botween courts of concurrent juris- 
diction, and the coiu't which tirst aciiuiros such control is the one that 
first acqulres jurisdiction. 

2. Courts <@=:>492— Court first obtaining control over property will retain juris- 

diction, ttiough action was first brought in another court. 

Of tvvo courts having concurrent jurisdiction of actions involving dif- 
férent Issues and seeking différent relief, but affecting the same res, that 
court which flrst gained actual possession of the res will retain jurisdic- 
tion thereover, though action was flrst brought in the other court. 

3. Courts <S=3492— Court in which action was first brought has jurisdiction. 

Where two courts niay each talce jurisdiction of a matter, that court 
In which the first action was brought, if the action be of a character that 
makes the court's domlnlon over the res essentlal to its judgnient, or if 
the action be substantlally the same as the one later brought in the 
other court, will acquire jurisdiction of the res on the commencement 
of the action and retain it to the end, although actual selzure thereof 
was flrst made by the other court in the later action. 

4. Courts <©=>493(l)— Under rules of comity court in which action was last be- 

gun will surrender possession of res. 

Under rules of comity, the court in which an action was last begun wUl 
surrender possession of the res, where action was flrst begun In another 
court and possession of the res was essentlal to judgment. 

5. Judgment <Sx=3828(l)— Conclusivoness of state judgment under fuil faith and 

crédit clause. 

A judgment of a state court, embracing findings of fact and construing 
a statute of Its own state, is conclusive on the fédéral courts. 

6. Corporations <S;='609— State which créâtes corporation has alone power to 

dissolve it. 

It Is elementary that the state which créâtes a corporation alone has 
power to wlnd up its affalrs and dissolve it. 

^ïïjFor other cases see same topic & KBY-NUMBBR in ail Key-Numbered Digesta & Indexes- 
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7. Courts iS=493(3)— Court of state of corporation's domicile entitled to ad- 

minister corporate property under its receivership. 

Proceertings were begun in the Chancerj' Court of Delaware for tfie 
appointment of a receiver of a Delaware corporation, but before the ap- 
pointment of a receiver or seizure of corporate property, the fédéral court 
for Pennsylvania appolnted a receiver to conserve tliose assets wlthin 
Pennsylvania beloiiglng to corporation whlch admitted its insolvency. 
JHeld that, wliere the Delaware court flnally appolnted a receiver, tnal 
tribunal belng entitled to dissolve the corporation, and its judgment fiud- 
ing the corporation insolvent being conclusive, It was entitled to adminis- 
ter the property, and under rules of comlty the fédéral court should sur- 
render the property to it. 

8. Courts <S=>492— Rules of comity apply between state courts and fédéral 

court sitting in another state. 

The rule of comity that a court in whlch an action is lirst begun is 
entitled to possession of the res, wheri it Is indispensable to disposition of 
the action, applies where suit for appointment of receiver was flrst begun 
in Delaware, the domicile of the défendant corporation, although a i-e- 
celver was flrst actually appolnted by tne fédéral court for Pennsylvania. 

9. Receivers ©=3207— Ordlnarily receiver has no powers outside jurisdiction of 

court appointing him. 

Whlle a court of the domicile of a corporation may appoint a receiver 
and authorize him to take possession oC its property in a foreign juris- 
diction, the appointment confers no légal authorlty which the receiv(>r 
can unaided and alone exert over the property in that jurisdiction, anrl 
he must apply for anclllary receivership In the jurisdiction where rlie 
property Is found. 

10. Receivers €=^206— Domiciliary receiver not entitled to question eligibllity of 
receiver appolnted in other jurisdiction. 

A receiver of a Delaware corporation appolnted by the Delaware state 
court cannot by virtue of that appointment attack the authorlty of a 
receiver appolnted to conserve the property of the sanie corporation by 
the fédéral court sltuated In Pennsylvania, as, to hâve any standing In 
Pennsylvania, the Delaware receivers must bring anclllary proceedlngs. 

11. Receivers <S3=>48 — Ordinarlly a receiver should be an indiffèrent person. 

Receiver, deriving his authorlty, not froin the parties at whose Instance 
he is appolnted, but from the court, should be an indiffèrent person, having 
no concern in the matter. 

12. Receivers <s=^48— Appointment as receiver of attorney wlio represented cor- 
poration held not improper. 

Where a corporation was involved in emergeney war work, which it 
was necessary to continue, hcld, that the appointment as receiver of a 
member of a law flrm representing the corporation was, under ail cir- 
cumstances, not improper. 

f3. Appeal and error ig=:3843(2)— Where fédéral court, which had appolnted 
receiver, was not bound to deliver property to state receivers, other ques- 
tions need not be reviewed on appeal by such receivers. 

Where receivers of Delaware corporation, appolnted by a Delaware 
state court, were not by virtue of that appointment entitled to attack the 
authorlty of a receiver appolnted to conserve the property of the samo 
corporation by the fédéral court for Pennsylvania, and had no standing 
in such fédéral court, the détermination, on appeal by the Delaware re- 
ceivers from a decree denylng their pétition, of questions other than theîr 
lack of right, was unnecessary. (Per Buffington, Circuit Judge, specially 
concurring. ) 

Appeal from the District Court of tlie United States for the Eastern 
District of Pennsylvania; J. Whitaker Thompson, Judge. 

^=}For other cases see same toplc & KBY-NUMBER in ail Key-Numbered Digests & Indexes 
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Bill by Andrew Wheeler and others, trading as Morris, Wheeler 
& Co., against the Kadenhausen Company, in which John J. Foiilkrod, 
Jr., vvas appointed receiver. Thereafter Christopher L. Ward and 
another, who were appointed receivers of the same corporation by the 
Delaware courts, petitioned for revocation of the appointment of said 
Foulkrod. From a decree denying the pétition (260 Fed. 991), petition- 
ers appeal. Affirmed. 

Henry J. Scott, of Philadelphia, Pa., and Robert H. Richards, of 
Wilmington, Del., for appellants. 

William W. Porter, M. llampton Todd, and Wm. Y. C. Anderson, 
ail of Philadelphia, Pa., for appellees. 

P.efore BUFFIXGTON, WOOLLEY, and HAIGHT, Circuit 
Judges. 

WOOLLEY, Circuit Judge. The receivers of Badenhausen Com- 
pany (a Delaware corporation), appointed by the Chancellor of the 
State of Delaware, petitioned the District Court of the United States 
for the Eastern District of Pennsylvania to revoke its appointment 
of a receiver for the same corporation, made after the commencement 
of the action in the State court, and to order its receiver to turn 
over to them ail the property of the corporation within its jurisdiction. 
The District Court dismissed the pétition. Thus there occurred a 
conflict of jurisdiction between State and Fédéral courts, raising the 
question, whether the vState or the Fédéral court first acquired ju- 
risdiction. 

[ 1 ] Control over the property in controversy, it is every where con- 
ceded, is the test of jurisdiction in a conflict between courts of con- 
current jurisdiction. When the question — which court has control 
over the proi^erty — is determined, it is equally well settled that the 
court which first acquired such control is the one that first acquired 
jurisdiction, and has the right thereafter to proceed with the ac- 
tion to its final détermination without interférence from the other 
court. Taylor v. Taintor, 16 Wall. 370, 21 L. Ed. 287; Bell v. Trust 
Co., 1 Biss. 260, Fed. Cas. No. 1,260. But just what constitutes "con- 
trol over the property in controversy," and when and under what 
circumstances it arises, whether by priority of judicial seizure of the 
property by one court without regard to the pendency of an action in 
another, or by the commencement of an action in one court without 
regard to the subséquent judicial seizure of the property by another, 
is a question which has troubled, and still troubles, the courts, and 
has resulted in many perplexing and seemingly irreconcilable rulings. 
A classification of thèse rulings, — with référence only to their applica- 
tion to the issues of this case, — may be made as f ollows : 

[2] Of two courts having concurrent jurisdiction of actions in- 
volving différent issues and seeking différent relief, but affecting the 
same res, that court which has first gained actual possession of the 
res will retain jurisdiction thereover, though action was first brought 
in the other court. Powers v. Blue Gras* B. & E. Asso. (C. C.) 86 
Fed. 705, 707, 708 ; Knott v. Evening Post Co. (C. C.) 124 Fed. 342 
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and cases; Karmers' L,oan & Trust Co. v. Lake Street R. R. Co., 177 
U. S. 51, 61, 20 Sup. Ct. 564, 44 h. Ed. 667; DeLaVergne Refg. 
M. Co. V. Palmetto Brewing Co. (C. C.) 72 Fed. 579, 584, 585 ; Em- 
pire Trust Co. V. Brooks, 232 Fed. 641, 146 C. C. A. 567; Gluck & 
Becker on Receivers, pp. 67, 68 (2d Ed. pp. 89-91) ; 10 Cyc. 1010. 

[3] Where tvvo courts may each take jurisdiction of a matter, that 
court in which the first action was brought, if the action be of a 
character that makes the court's dominion over the res essential to 
its judgment, or if the action be substantially the same as the one 
later brought in the other court, will acquire jurisdiction of the 
res on the commencement of the action and retain it to the end, al- 
though actual seizure tliereof was first made by the other court in 
the later action. Instances of the application of this rule are found 
where two suits concern the same res but the suit first brought is 
in the nature of a suit in rem, requiring the court's dominion there- 
over in order effectually to grant the relief sought, such as an action 
brought to assert a government right against corporate property, or to 
enforce a lien against spécifie property, marshal assets, administcr 
trusts or "liquidate insolvent estâtes." Farmers' Loan & Trust Co. 
V. Lake Street R. R. Co., 177 U. S. 51, 61, 20 Sup. Ct. 564, 44 L. Ed. 
667; Powers v. Blue Grass B. & L. Asso. (C. C.) 86 Fed. 705, 708; 
McDowell V. McCormick, 121 Fed. 61, 57 C. C. A. 401; McKinney 
V. Landon, 209 Fed. 300, 306, 126 C. C. A. 226; Mound City Co. 
V. Castleman, 187 Fed. 921, 924, 110 C. C. A. 55 ; Texas v. Palmer, 158 
Fed. 705, 85 C. C. A. 603, 22 L,. R. A. (N. S.) 316; Palmer v, Texas, 
212 U. S. 118, 129, 29 Sup. Ct. 230, 53 L. Ed. 435; Adams v. Mer- 
cantile Trust Co., 66 Fed. 617, 15 C. C. A. 1 ; Hirsch v. Independent 
Steel Co. (C. C.) 196 Fed. 104; O'Neil v. Welch, 245 Fed. 261, 157 
C. C. A. 453 ; Williams v. Neely, 134 Fed. 1, 67 C. C. A. 171, 69 L. R. 
A. 232; 15 C. T. 1162; Gluck & Becker on Receivers, pp. 67, 68 
('2d Ed. pp. 89-91). 

[4] In a situation arising under the second classification, the court 
in which the later action is brought, on being informed of the ac- 
tion already brought in the other court and on being shown its priority 
of jurisdiction on one of the grounds indicated, will either refuse to 
allow suit to be instituted, State Trust Co. v. National Eand Imp. 
Co. (C. C.) 72 Fed. 575; Gates v. Bucki, 53 Fed. 969, 4 C. C. A. 116; 
Howlett V. Improvement Co. (C. C.) 56 Fed. 161; 15 C. J. 1162; or, 
allowing its institution, it will regard the jurisdiction ot the other court 
as exclusive and hold its hand until the court first obtaining jurisdic- 
tion has terminated the case there pending, Powers v. Blue Grass B. 
& L. Asso. (C. C.) 86 Fed. 705, 708 ; Vowinckel v. Clark & Sons (C. 
C.) 162 Fed. 991; Hardin v. Union Trust Co., 191 Fed. 152, 154, 
111 C. C. A. 632; or, if for some reason the court has taken jurisdic- 
tion and has proceeded in the later action, it will, on appropriate 
proceeding instituted by the court first acquiring jurisdiction of the 
controversy, arrest its action and yield the jurisdiction it had assumed 
to the court actually having original jurisdiction, and thereafter 
lend its aid to that court in protecting and administering the subject 



WARD V. FOULKROD G31 

(264 P.) 

matter, Maguire v. Mortgage Co. of America, 203 Fed. 858, 122 C. 
C. A. 83. 

Thus arises a rule of comity. It is based on infringement of the 
jufisdiction of one court by the action of another court, not where 
conflict bas arisen from différences in the two actions, but where do- 
minion of the siibject matter has been acquired under one action, or 
where the two actions are substantially the same, and where the order- 
ly administration of justice and a désire to avoid an unseemly con- 
fîict require the court which last took jurisdiction — thougli the first to 
acquire possession of the property — to surrender such possession, 
on appropriate application, to the court of concurrent jurisdiction 
wliich first acquired jurisdiction of the controversy. Empire Trust 
Co. V. Brooks, 232 Fed. 641, 645, 146 C. C. A. 567; Palmer v. Texas, 
212 U. S. 118, 29 Sup. Ct. 230, 53 L. Ed. 435 : Farmers' Loan Co. v. 
Lake Street R. R. Co., 177 U. S. SI, 20 Sup. Ct. 564, 44 L. Ed. 667; 
Adams v. Mercantile Trust Co., 66 Fed. 617, 15 C. C. A. 1; Maguire 
V. Mortgage Co. of America, 203 Fed. 858, 122 C. C. A. 83. 

Being a rule of comity, we must inquire whether the rule is ap- 
plicable in this case, considered with référence to the actions in 
the two courts ; and, if so, whether it can be invoked in the proceed- 
ing hère on review. 

The relevant facts, shortly stated, are thèse: 

In August, 1918, Kidwell, a stockholder of Badenhausen Company, 
a Delaware corporation, filed a bill in the Court of Chancery of the 
State of Delaware alleging insolvency of the corporation and praying 
the appointment of receivers 

"to take charge of tlie assets, effeets, business, and affairs of the said Com- 
pany * * » aïKl fiii'ther that such receiver or refeivers, be authorized 
* * * to éoutinue tlie business of rho défendant coini)any to tlie exteut, 
at least, of couipleting its existing contracts." 

After service, the défendant appeared, and, by its answer, denied 
insolvency. 

In January, 1919, with the action in the State court pending, An- 
drew Wheeler and others (citizens of Pennsylvania), trading as Mor- 
ris, Wheeler & Company, creditors of Badenhausen Company, filed 
a bill against that corporation in the District Court of the United 
States for the Eastern District of Pennsylvania, alleging that the cor- 
poration was "unable to provide for the payment of its obligations now 
maturing or about to mature," showing generally a situation requiring 
a receivership to conserve its assets, and praying the appointment of 
a receiver. Concurrently with the bill, the Badenhausen Company filed 
its answer, confessing ail the allégations of the bill. Whereupon the 
District Court appointed John J. Foulkrod, Jr., receiver, with au- 
thority 

"to talie Immédiate possession of the * * * property, real and ]»rsonal, 
of the said oompany, within the .iurisdiction cf thls Court, for the purpose of 
conserving tlie assets of the said company; and * * * to contiime the 
business of the .said company » * * until the furtlier order of tlie Court." 

Under this decree the Fédéral receiver took possession of ail prop- 
erty of the corporation within the jurisdiction of the District Court, 
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consisting mainly of two manufacturing plants situate in tlie State of 
Pennsylvania. 

Ancillary to the receivership thus created by the District Court of 
the United States for the Eastern District of Pennsylvania, receivers 
were appointed by the District Court of the United States for the 
District of New Jersey for property in that State. One of thèse re- 
ceivers was Foulkrod, the receiver originally appointed by the District 
Court in Pennsylvania. 

In February, 1919, on hearing by the Court of Chancery of the State 
of Delaware and on ]M-oof of the 'proceedings in the District Court, 
including the corporation's answer admitting the plaintifl''s allégation 
of its inability to meet its obligations then maturing, the Chancelier 
of the State of Delaware entered a decree holding the corporation "in- 
solvent in that it is unable to pay its debts when and as they become 
due," and, thereupon, appointed receivers with authority 

"to take charge of tne estate, effeets, business and affairs thereol' and to col- 
lect the oiitstanding ddifs, claims and iiropert.v tlne and belonfîins to the said 
Company," and also, "to take such proceedinL^s as niay he necessary in the 
courts of any other State or of the Tînited States to secure the aid of such 
courts, by the appointaient of ancillary receivers or otherwise, in tnking 
possession and charge of the property and assets of the said Badenhausen 
Company." 

After qualifying, the State receivers, on March 4, 1919, filed a 
pétition in the District Court of the United States for the Eastern 
District of Pennsylvania, reciting the proceedings pending in the two 
courts, and praying the court that it annul its order appointing a re- 
ceiver and direct its receiver to turn over to them the property of 
the corporation in bis hands. 

With the pétition of the State receivers for the annulment of 
the appointaient of the Fédéral receiver pending in the District Court, 
Badenhausen Company, on March 6, 1919, appealed from the decree 
of the Court of Chancery to the Suprême Court of the State of Dela- 
ware, — the court of last resort of that State, — raising several ques- 
tions on errors assigned, the principal one being the Chancellor's in- 
terprétation of the statute of the State of Delaware by which he found 
the corporation insolvent on its admitted inability to pay its debts 
when and as they became due. The Suprême Court of the State of 
Delaware, on June 27, 1919, affirmed the decree of the Chancellor 
in this and in ail other particulars (107 Atl. 297), indicating by its opin- 
ion, however, that, 

"If after the decree of this court &hall be certified to the court helow, a 
proper glîowiii!? should be made to the Chancellor, he doubtless would, under 
the powers vested in him, make such modification of his decree as niay ))<! 
necessary to authorize the receivers appointed by him to continue the busi- 
ness of the corporation respondent below for the express purpose of conservinj; 
its assets and restoring it to a condition of solvency. 

"Or if it be shown that the corporation respondent below had attaliied a 
condition in whicli it can meet its obligations in the usual course of business, 
or that there is a reasonable prospect that its business can be suceessfnll.v 
coutinued, notwithstanding any deficiency of assets, the Chancellor would 
discharge the receivers and permit the corporation respondent below to resuii;c- 
its business." 
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Pursuant to this suggestion, addressed to his attention by pétition 
of tlie State receivers, the Chancellor, in July, 1919, amended his de- 
cree appointing receivers by authorizing them 

"to continue the business of Badenliausen Company, wheresoever the same 
niay be conducted. with the usual powers in such cases and with such gênerai 
and spécifie powers, with respect to assets oulside the State of Delaware, as 
niay be hereafter glven them by courts in jurisdictioiis oiitside the State 
of j)elaware that may appoint them ancUlary receivers of assets in such ju- 
rlsdietlons, respcctively." 

Exemplified copies of tlie record of the appeal from the Court of 
Chancery to the Suprême Court of the State of Delaware and of 
the Chancellor's decree as amended after appeal were filed with the 
District Court while the pétition of the State receivers for the annul- 
ment of its order appointing a receiver still was pending. 

In November, 1919, for reasons given in its opinions previously 
fîled, 260 Fed. 991, the District Court dismissed the pétition of the 
State receivers, retained jurisdiction of the Badenhausen Company, 
and continued its receivership. From this decree the State receivers 
hâve brought this appeal. 

[5-7] From this récital it is clear that there is not that différence 
in the actions pending in the two courts — if the jurisdiction thereof 
be considered as concurrent — which, under the <!:;:;isions, raises a valid 
conflict of jurisdiction, and confers priority of jurisdiction on that 
court which has first seized the property, entitling it to the rétention 
thereof until the conclusion of the litigation. In thèse actions, the par- 
ties are the same in the sensé that each has asked for and has been 
granted the same relief concerning the same subject matter. The 
subject matter is precisely the same, being assets and property of the 
same corporation. The ground of action, namely, the corporation's 
inability presently to pay its debts, is the same ; and the légal eflfect 
of that condition on its solvency, however differently it may hâve 
been regarded at the commencement of the two suits, is now the same, 
being established by the decree of the Suprême Court of the State 
of Delaware, which is binding alike upon the courts of that State and 
of the United States under the full faith and crédit provision of the 
Fédéral Constitution. A judgment of a state court, embracing find- 
ings of fact and construing a statute of its own state, is conclusive 
upon fédéral courts. Waters-Pierce Oil Co. v. Texas, 212 U. S. 86, 
87, 29 Sup. Ct. 220, 53 L. Ed. 417; McKinney v. Landon, 209 Fed. 
300, 126 C. C. A. 226;^ Palmer v. Texas, 212 U. S. 118, 29 Sup. Ct. 
230, 53 L. Ed. 435. The only différences we see in the two actions 
are in the periods of their inception and duration and in the measure 
of the relief permissible. The appointment of receivers by the Dela- 
ware Court was made in an action there first brought to administer the 
estate and continue the business of the corporation for a period of 
indefinite' duration determinable later by the Chancellor according as 
the corporation arises or fails to arise from its condition of insol- 
vency. The appointment of the receiver by the fédéral court was 
made in an action which was later brought to administer the estate 
and continue the business of the corporation to meet a présent emer- 



(J34 264 FEDERAL EEPOttTBK 

gency and to be continued, by express provision of the bill, only 
"temporarily." The relief actually granted in both actions was the 
conservation of corporate property. The action in the Fédéral court 
w«as limited to relief of this character, as manifestly it must hâve been, 
for it is elementary that the state which créâtes a corporation alone 
has the power to wind up its affairs and dissolve it. Parks v. U. S. 
Bankers' Corp. (C. C.) 140 Fed. 160; Maguire v. Mortgage Co., 205 
Fed. 858, 122 C. C. A. 83. The action in the State court, while it 
included the relief of conservation of the corporation's property (be- 
yond which it has not yet progressed), was not limited to reUef of 
that character. It extended over the corporation, as long as its insol- 
vency persisted, to the full measure of the jurisdiction conferred upon 
the Court of Chancery by the State of Delaware over insolvent cor- 
porations of its own création. 

It appears to us, therefore, that the actions in the two courts are 
such as clearly corne within the rule that the court in which the first 
was brought acquired jurisdiction over its subject matter, though pos- 
session of its subject matter was first acquired through judicial sei- 
zure by the other court in an action subsequently brought, and that the 
District Court, on being apprised of the prior jurisdiction in the State 
court, would, on appropriate proceedings, recognize its infringement 
of that jurisdiction and surrender its own. If this rule is not followed, 
then, as stated by Mr. Justice Day in Palmer v. Texas, 212 U. S. 118, 
129, 130, 29 Sup. Ct. 230, 234 (53 L. Ed. 435) : 

"A court of compétent jurisdiction, which by the lavv of its own procédure 
has acquired jurisdiction of property, may find itseif, as in tliis case, after 
final judgment maintaining its righr over the property, at the conclusion of 
the litigâtion deprived of the sub.ieet-matter of tlie suit. Indeed, tliis case 
would be an apt illustration of tliat situation. The courts of Texas [Dela- 
ware] hâve sustained the right to the recel vership, * * * but when it 
conies to enforclng the right to administer the property, if the Fédéral re- 
celvership is maintained the court of original jurisdiction fluds itself strlpped 
of the property and the same being adminlsteied in auother court, whicli ac- 
quired its dominion over the property after it had becoine subject to the State 
jurisdiction." 

This would be an intolérable situation, defeating utterly the right 
of a domiciliary court to administer the estate of an insolvent cor- 
poration whenever a stockholder or creditor of a corporation chose, 
after action brought, to hasten to a foreign jurisdiction and set up an 
independent and antagonistic receivership. 

This, conceivably, might resuit in as many receiverships as there 
are jurisdictions in which property of the corporation is found, each 
court withholding from the domiciliary court the property it had 
seized and denying to that court any control over it. 

What we bave said in respect to the rules of law applicable to this 
case, çonsidered in connection with the facts, has been upon the as- 
sumption that the jurisdictions of the State court and the Fédéral 
court are concurrent, notwithstanding the territorial limits of thèse 
courts are not the sarae. The argument of the appellants was based 
upon the proposition that the jurisdictions of the two courts are con- 
current. The appellee, on the other hand, rather than meeting the ar- 
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guments advanced on that assumption, contended that the jurisdictions 
of the two courts are not concurrent bccause of the différence in the 
territory over which they respectively extend, and that a rule of comity 
between courts whose jurisdictions are territoriahy concurrent is not 
applicable, where, as hère, the jurisdictions are territorially différent. 

[8] We are not convinced of this distinction. The same rule of 
comity arising from a conflict of jurisdiction, which courts freely 
follow when their jurisdictions are territorially the same, may be in- 
voked a fortiori in a situation such as the one presented in this case 
where the court of the State of the domicile of the corporation seeks, 
under the laws of that State, to administer the affairs of one of its 
créatures, and, in order to do so, endeavors to acquire control, either 
directly or indirectly, of the property of the corporation located with- 
in the territorial limits of another court. If it were not allowed to 
do this, it would easily be possible for parties with conflicting in- 
terests to play one court against another and to use them as instru- 
ments to defeat rather than to aid the administration of justice. In- 
deed, in this case, the domiciliary court might eventually fmd it 
necessary, in order to enforce the laws of the State of Delaware 
against one of its créatures, to wind up the corporation and distrib- 
ute its assets. By refusing to recognize in comity the jurisdiction 
of the domiciliary court, the court of foreign jurisdiction, having 
possession of some of the corporation's property, could effectually 
block any such action by permitting its receiver to continue the 
business of the corporation indefinitely. Thus a corporation would 
be kept alive and its assets preserved, when, under the laws of the 
State of its création, the corporation should be dissolved and its 
assets liquidated. A sovereign state would thus be deprived by the 
action of a court in another jurisdiction from exercising its undoubt- 
ed right to terminate the existence of its own créature. Manifest- 
ly, the rule of comity prevailing between courts of concurrent juris- 
diction is in no sensé abridged because the territorial jurisdictions 
of the two courts are not the same. 

Returning to the case before us, we are of opinion that if the 
exact situation had been presented to the learned judge of the Dis- 
trict Court of the United States for the Eastern District of Penn- 
sylvania by appropriate proceedings, he would bave recognized the 
applicable rule of law and would bave yielded his jurisdiction in a 
manner consistent with the rights of stockholders and creditors both 
in the jurisdiction of his court and of the Court of Chancery of the 
State of Delaware. There arises, therefore, another question, which 
is, whether the procédure which was taken, and, in conséquence, the 
court's action therein, were proper. 

[9,10] The proceeding which the State receivers instituted to 
gain possession of the corporation's assets within the jurisdiction of 
the District Court foreign to that of their appointment was by pétition 
asking that court to annul its order appointing a receiver and to direct 
its receiver to turn over to them ail the corporation's property in his 
hands. Pîowever valid such a proceeding may be where the jurisdic- 
tions of both courts are territorially the same, Empire Trust Co. v. 
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Brooks, 232 Fed. 641, 146 C. C. A. 567, the proceeding is not in ac- 
cord with that which prevails generally where a corporation's assets 
are spread over several jurisdictions, nor is it in accord with that 
which the Chancellor of the State of Delaware particularly contem- 
plated in the administration of this corporation's estate. This is 
évident from the Chancellor's decree appointing the State receivers, 
in which he authorized them 

"to take such proceedings as rnay be necessary in the courts of any other state 
or of the United States to seomie the aid of such courts hy the appoinPment 
of ancillar^ receivers, or otherwise, in takinff possession aivl vllarge of the 
property and assets of the said Badenhausen Company." 

It is évident also from his amended decree authorizing the State 
receivers 

"to continue tlie business of the Badenhausen Company wlieresoever they 
may be coiidueted, with ail the usual powers in sucli cases and mth such 
gênerai atid spécifie pomers, rvith respect to assets outside the State of Dela- 
ware as may be hereafter given thcm hy courts in jurisdictions outside the 
State of Delaware, that may appoint them ancillary receivers of assets in 
such jurisdiction, respect ively," 

Thèse parts of the Chancellor's decree are in complète harmony, 
with the gênerai rule that a receiver, appointed by a court of chancery, 
has no légal status outside the territorial jurisdiction of the court 
appointing him. The court has no power beyond the bounds of its 
jurisdiction, and can confer none upon its receiver. He receives his 
powers from the court and can only exercise them within its juris- 
diction. There is, of course, the familiar exception to this gênerai 
rule, which concerns the right of a receiver to bring suit in a foreign 
jurisdiction when he has been vested by statute with the title of the 
corporation's property ; but the exception relates to the right of a re- 
ceiver, as a quasi assignée of the property, to bring suit; it does 
not extend to a receiver, who, as under the Delaware law (Section 
3884, Revised Code), is vested with the corporation's title to personal 
property but not with its title to real property, the right to hâve the 
corporation's property of both kinds unconditionally surrendered to 
him by a court foreign to that of his appointment, as broadly demand- 
ed by the pétition of the State receivers in this case. 

While a court of the domicile of a corporation may appoint a receiv- 
er and authorize him to take possession of its property in a foreign 
jurisdiction, as did the court in this case, the doctrine seems universal 
that the appointment confers no légal authority which the receiver can, 
unaided and alone, exert over the property in that jurisdiction. What 
then is to be done ? The same question was asked in Maguire v. Mort- 
gage Co. of America, 203 Fed. 858, 859, 122 C. C. A. 83, 84, and was 
answered by the Circuit Court of Appeals for the Second Circuit as 
f ollows : 

"Well-establlshed equlty procédure provides for just such a situation. 
When a stockholder's suit has been brought in the courts of the state which 
created the corporation and a receiver has been appointed there, the fédéral 
coiirts in other statis will prolect i)roperty within their .lurisdictions by the 
appoiFitrnent of ancillary receivers. l'arlîs v. U. S. Banl^ers' Corp. (C. O.) 140 
Fed. 160: ITaydoek v. Fisheries Co. (0. O.) 15G Fed. 988; Ilutchinsou v. 
American l'aUice Car Co. (C. C.) 104 Ftd. 182." 
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(In Maguire v. Mortgage Co., as in the instant case, the appellate 
court vvas not called upon to détermine whether, under extraordinary 
circumstances, the District Court as a court of equity might intervene 
to protect property of a foreign corporation while awaiting action in 
the court of primary jurisdiction.) 

This is the rule of comity which impels the court of foreign juris- 
diction to render aid to the court of primary jurisdiction in the admin- 
istration of the corporation's assets by appointing on apphcation 
ancillary receivers. 23 R. C. L. pp. 140-148. Of course, in yielding 
to this rule, the court to which application is made has the right to dé- 
termine for itself who the ancillary receivers shall be. While a court 
when acting in comity to a distant court of coordinate jurisdiction will 
be careful to appoint receivers amenable to its control, it usually ap- 
points, for obvions reasons, at least one of the receivers appointed 
by the domiciliary court to act with one of its own sélection. 

The appropriate proceeding in such a case as this (which is read- 
ily distinguishable from O'Neil v. Welch, supra, and similar cases 
where the foreign court had no rights to be preserved) is not by 
application of the receivers appointed by the court of primary juris- 
diction addressed to the court of foreign jurisdiction that it sum- 
marily discharge its receiver and direct him to turn over to them 
the corporation's property in his hands, but is by application to that 
court praying it to discharge its receiver after he has passed his ac- 
count and appoint ancillary receivers. When the prayer of such a 
pétition has been granted and ancillary receivers hâve been appointed, 
ail rights, those of the domiciliary court and of the foreign court, 
and of ail stockholdcrs and creditors of the corporation in both juris- 
dictions, will fall into their proper places and will be duly cared for 
and protected in the orderly administration of the estate. If such an 
application had been made in this case, we apprehend the District 
Court would hâve recognized and hâve acted upon the rules we hâve 
discussed. But as the application that was made was not one to 
which the District Court was required tO' respond by yielding its 
jurisdiction in the manner demanded, we find that its action was with- 
out error and that its decree should be affirmed. 

In order, however, that there shall be no misunderstanding as to what 
we consider to be the rights of the receivers of the State court in fu- 
ture appropriate proceedings looking to the appointment of ancillary 
receivers in jurisdictions foreign to that of their appointment, we 
direct that the order appealed from be modiiïed so as to provide that 
the dismissal of the pétition shall be without préjudice to the right 
of the Delaware receivers to institute appropriate proceedings for the 
appointment of ancillary receivers for the property of the corporation 
now in the hands of the receiver appointed by the District Court of 
the United States for the Eastern District of Pennsylvania. 

[11,12] Though not questioned by the pétition, the eligibility of 
Foulkrod, the receiver appointed by the District Court, was attacked 
at the argument on the ground that he is a member of the law firm rep- 
resenting the corporation in this litigation, and that he is, there- 
fore, not such a disinterested and impartial person as a receiver 
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should be. Of course, the law intends that a receiver, deriving his 
authority, not from the parties at whose instance he is appointed, 
but from the court, should be an indifïerent person, who, having no 
concern in the matter, would not be induced or incUned to act for 
any particular interest, but would guard equallv the rights of ail. 
Coy V. Title Guarantee & Trust Co. (C. C.) 157 Ved. 794; Pennsvl- 
vania Steel Co. v. New York City Ry. Ce, 198 Fed. 721, 728, 736, 
117 C. C. A. 503. But this rule is not inflexible when confronted by 
unusual circumstances such as existed, we think, in this case. When 
receivers were appointed by both State and Fédéral courts, the cor- 
poration was under contracts with the United States, operating through 
the Emergency Fleet Corporation, for a large amount of work in con- 
nection with shipbuilding. Continuance of thèse contracts and com- 
pletion of the work under them were desired equally by the Emer- 
gency Fleet Corporation and both courts appointing receivers. This 
involved financial rearrangements between the Fleet Corporation and 
the receiver appointed by the District Court. As the Fleet Corpora- 
tion, whose interest in the receivership was substantial, was satis- 
fîed with the receiver appointed by the District Court and bas appeared 
in this proceeding asking his continuance, we cannot say there was 
impropriety in his appointment. 

It is not necessary to discuss the motion to dismiss the appeal in 
view of our conclusion that the decree below must be 

Affirmed. 

BUPFINGTON, Circuit Judge (concurring). [13] In order to pre- 
vent the threatened destruction of its security by adverse légal pro- 
ceedings, a creditor of the corporation, whose claim against it was in 
excess of $3,000 and whose citizenship was diverse; invoked such féd- 
éral jurisdiction in the court below over the debtor's property within 
the fédéral court's territorial limits and that court appointed one 
FoulkrOd its receiver for such intra-jurisdictional property. 

Thereafter, that court denied a pétition, praying 

■"that the said appointment of John J. Foulkrod, Jr., as receiver of said de- 
fendant corporation, be revoke<l and tliat the said receiver be fortliwith di- 
rected to turn over ail of the books, papers, documents, property and assets 
of said corporation to Christopher L. Ward and Frank A. Morehead, Es- 
quires, the receivers appointed by the said Chancery Court of the State of 
Delaware." 

Error in the refusai of this pétition is the question before us, and 
as to such alleged error I agrée with the court in its conclusion that 

"tlie application that was made was not one to whioh the District Court was 
required to respoud by yielding in the manner demanded; we fiud that its 
action was without error and that its decree should be aflirmed." 

In concurring in deciding the above-stated single question, which 
alone, in my judgment, is now before this court for décision, namely, 
that no error was committed by the court below in making the order 
of di.smissal appealed from and now affirmed, I record the fact that 
I confine my concurrence to that single question. I do so because I do 
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not regard as hère involved the relative fédéral and state jurisdictional 
questions that might possibly hereafter arise in this receivership nor 
do I regard as hère involved, or a subject of présent décision by 
this court what course the court below should hereafter foUow when 
some other application or proceeding is hereafter made or shall be 
taken in the further administration of this receivership. Confining, 
therefore, my concurrence to deciding that the court below has not 
erred in making the order in revievv, I refrain from discussing or de- 
ciding any view upon any other matter or thing touching future ac- 
tion by the court below or the nature and scope of its jurisdiction in 
this receivership. 



HENRY CHING v. UNITED STATES. 

(Circuit Court of Appeals, Xlnth Circuit. April 5, 1920.) 
No. M?>2. 

1. Criminal law <©=3l034, 1035(3)— Refusai of continuance and appointtnent of 

counsel for défendant not error. 

Compelliiif; défendant to go to trial at the tlme previously flxed, ot 
which he liad been notified, and appointaient of counsel to défend him, 
when he had discliarged his originul counsel, when trial proceeded without 
objection, held not prejudiclal error. 

2. Witnesses <S=:3277( 1,7)— Défendant, as witness, may be recalled for any proper 

cross-exatninatlon. 

Where a défendant voluntarily testifies in his own l)ehalf, he is sub- 
ject to ail prof)er cross-examination, aud permitting his recall by the 
prosecution to inquire into a tact witliin the range of proper cross-ex- 
amliiation is not error. 

3. Criminal law <S=> 1056(1)— Instructions, not excepted to, not reviewable. 

Instructions to which no exceptions were taken are not subject to re- 
view. 

4. Criminal law ©=»! 177— Refusai to postpone sentence not error. 

Refusai of the court, on return of the verdict, to postpone iniposing sen- 
tence, fœld not réversible error, iu the absence of showiug of préjudice to 
défendant. 

5. Criminal law 'S=>475— Expert évidence as to opium held admissible. 

Admission of testimony of an internai revenue agent that opium found. 
by him in defendant's room was in the forin of a "card of opium," in 
which form it was customarily sold for smol^ing, held withln the discré- 
tion of the court, on trial of défendant for unlawfuUy concealing smoking 
opium. 

In Error to the District Court of the United States for the South- 
ern Division of the Southern District of California; Oscar A. Trippet, 
Judge. 

Criminal prosecution by the United States against Henry Ching. 
Judgment of conviction, and défendant brings error. Afifirmed. 

Frank E. Dominguez and Milton M. Cohen, both of Los Angeles, 
Cal., for plaintifï in error. 

Robert O'Connor, U. S. Atty., and Gordon Lawson, Asst. U. S. 
Atty., both of Los Angeles, Cal. 

(g=5For other cases see same topic & KEY-NUMBEK in ail Key-Numbered Digests & Indexes 
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Beïore GILBERT and HUNT, Circuit Judges, and RUDKIN, Dis- 
trict Judge. 

HUNT, Circuit Judge. Henry Ching was convicted under two 
counts of an indictment which charged him with knowingly and felo- 
niously concealing and facilitating the concealment of opium prepared 
for smoking; tlie opium having been imported into the United States 
from a foreign country, the défendant knowing that the opium pre- 
pared for smoking had been imported into the United States contrary 
to law. The second count charged that the défendant knowingly and 
feloniously did sell, dispense, and distribute morphine sulphate, co- 
caine hydrochloride, and heroin in certain bottles and cards, which 
were not the original stamped packages containing the morphine sul- 
phate, cocaine hydrochloride, and heroin ; the bottles and cards not 
being stamped as required by law, and the drugs not having been 
obtained from a registered dealer in pursuance of a prescription writ- 
ten for legitimate médical uses, as provided by the act of Congress 
approved February 24, 1919 (40 Stat. 1130), amending an act of Con- 
gress approved December 17, 1914, known as the Harrison Narcotic 
Law (Comp. St. §§ 6287g-6287q). 

The first count was drawn under the act approved January 17, 
1914 (38 Stat. p. 275 [Comp. St. §§ 8800-8801 f), which provides that, 
if any person shall fraudulently or knowingly import into the United 
States any opium or any préparation or derivative thereof contrary 
to law, or shall receive, conceal, buy, sell or in any manner facilitate 
the transportation, concealment, or sale of such opium or préparation 
or derivative thereof after transportation, knowing the same to hâve 
been imported contrary to law, shall be fined or imprisoned as by the 
act provided. The statute also provides that, when upon the trial the 
défendant is shown to hâve or to hâve had possession of such opium or 
préparation, such possession shall be deemed sufficient évidence to 
authorize conviction, unless the défendant shall explain the posses- 
sion to the satisfaction of the jury. 

The second count is drawn under the act of Congress approved 
February 24, 1919 (Comp. St. Ann. Supp. 1919, § 6287g), which, 
among other things, provides : 

"It shall be unlawful for any person to purchase, sell, dispense or distribute 
any of the aforesaid drugs except In the original stamped package or from 
the original stamped package, and the absence of appropriate tax-pald stamps 
from any oi the aforesaid drugs shall be prima faeie évidence of a violation 
of this section by the person in whose possession the same may be found ; 
and the possession of any original stamped paclcage containing any of ths 
aforesaid drugs by any person who bas not registered and paid spécial taxes 
as required by this section, shall be prima facie évidence of llability to such 
spécial tax." 

That language is followed by certain provisions which make the 
act inapplicable to any person having in his possession any of the 
drugs inhibited which had been obtained from a registered dealer 
in pursuance of a prescription written for legitimate médical uses, is- 
sued by a physician, dentist, veterinary surgeon or other practitioner 
registered under the provisions of the act. 
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[1] It is contended that the court erred by compelling défendant 
over his objection to proceed to trial and in appointing an attorney 
to défend défendant. It appears that Ching, through Warren Wil- 
liams, his counsel, had pleaded guilty, but at a later date the court de- 
clined to accept the plea of guilty which had theretofore been in- 
terposed, and ordered that a plea of not guilty as to both counts be 
interposed in behalf of défendant. On October 2, 1919, the case 
was called for trial ; défendant and his counsel, W. J. Little, being 
présent in open court. Mr. Little asked permission to withdraw from 
the case. The court denied the request, and thereupon appointed Mr. 
Little to act as attorney for the défendant, and thereupon, both par- 
ties having announced themselves as ready, the trial was proceeded 
with. 

When the case was called, counsel for the government stated that 
he did not see the défendant in court, whereupon Mr. Williams, 
who had formerl)' appeared for the défendant, stated to the court 
that he had notified the défendant, who had notified him that Mr. 
Little had been employed by him to défend the case. Thereupon 
Mr. Little stated to the court that défendant had told him that he 
did not wish him to try the case. Mr. Williams then said that he 
had called the attention of the défendant to the matter, and that de- 
fendant had assured him he would be ready with counsel to proceed 
with the trial. At this point the défendant appeared in person and 
was ordered into the custody of the marshal. Thereupon the case 
was called, whereupon Mr. Little expressed his wish to withdraw, 
stating that he did not represent the défendant, and that défendant 
said he did not wish him to represent him. Thereupon the court ask- 
ed défendant what he would like to do with the case. Défendant re- 
plied that he would like to hâve it postponed for two days. The court 
declined to continue the case, and appointed Mr. Little to défend 
Ching. No objection was made, and the trial proceeded. 

We do not see that the action of the court was prejudicial to the 
rights of the défendant. He was notified that his case had been 
set for trial ; he had ample time to employ such counsel as he wish- 
ed, and when Mr. Little was appointed to défend him no objection 
was made. 

[2] It is said that the court compelled défendant to take the stand 
and testify against himself. The défendant voluntarily testified in his 
own behalf. He said that he was in the herb business, and that he 
was treating a sick woman, a patient of his ; that the herbs and the 
medicine which were found in his apartment were used for treating 
the sick. Upon cross-examination he was asked if he had not been 
arrested at previous times, and whether he had ever been convicted 
of a felony. The court directed that the records be produced, if it 
were desired to show that the défendant had pleaded guilty of dealing 
in narcotics. Thereupon counsel for défendant said : 

"If you will State liow many times he lias pleaded fîi'ilty over liere, ï 
will stipulate to it. I doii't know myself, but I will take your statement." 
2C4 F.— 41 
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Counsel for the government said: 
"Twlce before, In tlie United States court." 

The court, however, advised counsel to procure the record. The 
défense resied. Thereupon counsel for the government was permit- 
ted to introduce the record of convictions of the défendant. Counsel 
for défendant objected, whereupon the court permitted counsel for 
the prosecution to call the défendant to the stand and ask him if he 
was the person named in the cases referred to. Défendant said he was 
the same man who had pleaded guilty to an indictment for violation 
of the Harrison Narcotic Act. Inasmuch as the défendant testified 
in his own behalf, he became subject to ail proper cross-examination, 
and clearly it was not error for the court in the exercise of its discré- 
tion to permit counsel for the government to recall him to inquire into 
a fact which was entirely within the range of cross-examination. Saw- 
yer v. United States, 202 U. S. 150, 26 Sup. Ct. 575, 50 h. Ed. 972, 
6 Ann. Cas. 269. 

[3] The instructions are included in the transcript. But as no ex- 
ceptions were reserved to the instructions, objections which are now 
urged against portions of the charge are not properly for review. 
Buessel v. United States, 258 Fed. 811, C. C. A. . 

[4] It is said that the court erred in pronouncing sentence upon the 
defe'-'lant immediately upon the rendition of the verdict over the ob- 
jection of the défendant. After the verdict was rendered, the court 
asked the désire of counsel as to sentence. Counsel for défendant 
said it would be well to let the matter go over until Monday. The 
court said he saw no reason why it should go over and thereupon 
pronounced sentence. Counsel for défendant made no objection and 
took no exception to the action of the court. In the absence of a 
showing of préjudice to the rights of défendant, the mère refusai of 
the court to postpone time for sentence was not réversible error. 

[5] It is contended Ihat the court erred in overruling the objection 
of défendant to certain questions propounded by the prosecution to 
a witness named Saunders, who testified to the finding of some opium 
in the room of the plaintiff in error. Saunders was an agent of the 
c'-^stoms department of the United States, and testified that he was 
faïniliar with the investigation of opium cases, and that he found in 
the .oom of the jlaintiflF in error a card which bore a dab of some sub- 
stanc»; ; that the f orm was that used in selling opium to roil a pill 
for a sv ke ; that it was called "a card of opium" and that the usual 
price cl'arged for such a card was about $2. Inasmuch as the witness 
was accusto.ned to investigate "opium cases," the matter of permitting 
him to testify as. to the form in which opium was prepared for sale 
was within tht discietion of the court. 

Plaintif^ in error complains of the misconduct of the district attor- 
ney in cross-eivamination of the défendant as to alleged arrests at 
other times and for offenses other than the one for which défendant 
was then on trial. There were no exceptions to the ruling of the 
court upon objections offered by counsel for the défendant. Coun- 
sel for défendant stated that he would stipulate as to how many times 
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the défendant had pleaded guilty in the fédéral court. In view of the 
production of the record of prior convictions of défendant on trial, 
it would be a great strain to say that the rights of the défendant could 
hâve been prejudiced by questions as to how many times he had been 
arrested and convicted. 

It is argued that the évidence was not sufficient to justify the verdict. 
The testimony was to the effect that opium, opium scales, heroin, milk 
sugar, morphine sulphate, cocaine hydrochloride, hypodermic needles, 
an opium pipe, and other things were found in the apartment which 
had been rented by Ching. The défendant had put spring locks upon 
the doors of his apartment, and there was évidence that the place was 
resorted to by persons who the police believed were "drug fiends." 

A careful examination of the whole case fails to show that de- 
fendant was denied his full rights. 

The judgment is affirmed. 



FRANKLIN, County Treasurer, et al. v. NEVADA-CALIFORNIA POW'ER CO. 

(Circuit Court of Appeals, Ninth Circuit. Aprll 5, 1920. Reliearing Denied 

May 17, 1920.) 

No. 3117. 

1. Taxation <g=3608(2)— Jurisdiction of fédéral court to enjoln enforcament ot 

illégal tax. 

A fédéral court of equity held to hâve jurlsdietlon to enjoln enforce- 
ment of taxes based on an alleged unlawful aud unconstitutional assess»- 
ment of intangible property of a public service corporation. 

2. Courts €=^262(2)— Remedy at law, to exclude fédéral equity jurisdiction, must 

exist In fédéral courts. 

Under Judicial Code, § 267 (Corap. St. § 1244), provlding that "suits in 
equity shall not be sustalned in any court of the United States in any casC' 
where a plain, adéquate, and complète remedy may be had at law," the 
reniedy at law to exclude equity jurisdiction must exist in the fédéral 
courts. 

3. Taxation ®=5375(l)— Assessment of property of public service corporation to 

be made without référence to assessment made In other state. 

Authorities of a stato in valuing for taxation purposes the property of 
a public service corporation, whose plant is in an adjolning state, cannot 
take into considération the assessment made in such other state. 

4. Taxation <s=376(l)— Illégal assessment of intangible property. 

Tax officers of a state held without authority to assess the intangible 
property of a power company, whose plant is situated in an adjoinlng 
state, by capitalizing its net earnings apportioned according to the mile- 
age of its transmission Unes in the two states. 

Appeal from the District Court of the United States for the Dis- 
trict of Nevada; Edward S. Farrington, Judge. 

Suit by the Nevada-California Power Company against Nathaniel 
K. Franklin, County Treasurer of Nye County, Nev., and others. De- 
cree for complainant, and défendants appeal. Affirmed. 

For opinion below, see 240 Fed. 485. See, also, 235 Fed. 317. 

^=>Foi other cases see same toplc & KET-NUMBBR In ail Key-Numbered Digests & Indexe* 



644 2G4 FEDERAL IIEPORÏEU 

Geo. B. Thatcher, Atty. Gen., of Reno, Nev., Léonard B. Fovvier,. 
Atty. Gen., of Carson City, Nev., and Robert Richards, Deputy Atty. 
Gen., of Carson City, Nev., for appellants. 

John R. Dixon and Newman Jones, both of Riverside, Cal., for ap- 
pellee. 

Before GILBERT, ROSS, and HUNT, Circuit Judges. 

ROSS, Circuit Judge. This suit involves certain taxes for the 
year 1914, fixed and levied by the Nevada Tax Commission at its Oc~ 
tober (equalization) session of that year, having at its previous session, 
June 24, of the same year, established the full cash value of the 
property in question within that state at $L492,815, 60 per cent, of 
which, under the assessment rule adopted in the state, was taken for 
purposes of taxation, making the assessed value of the property 
$895,689, of which $328,689 was apportioned to Nye county and $567,- 
000 to Esmeralda county; the chairman of the tax commission testi- 
fying that — • 

"In fluding the said $1,492,815 as tho full cash valuation of oomplainant's 
property. and ,$895,689 for assessment purijoses, the coiiimiKsion toolc into 
aecount its nonphysical values as well as the purely physlcal eleirients. The 
sum taken therefor was believed to cover overhead costs Incurred in the con- 
struction of the property and also the franchise éléments conteroplated by 
section 5 of the Tax Commission Law in making np tlie collective unit valua- 
tion of the power company's property." 

At the October session of the commission the power company ap- 
peared and complained that the valuation of its property was excessive, 
and amounted to an unlawful and unconstitutional discrimination 
against it, which complaint resulted in an increase by the commission 
of the full cash value of the property to $3,700,713, 60 per cent, of 
which, to wit, $2,22L417 it fixed as the value of the property for pur- 
poses of taxation — the efïect of the change being to increase the Neva- 
da tax of the complainant's property from $2L850.29 to $53,517.82, 
resulting in the présent suit against the officers named of Nye coun- 
ty, and a like suit against similar officers of Esmeralda county, in each 
of which it was alleged that the full cash value of the complainant's 
property in Nevada during the year 1914 was and is the sum of $1,- 
220,843 ; that the valuation fixed for the year by the state tax com- 
mission was and is unjust and inéquitable, and in so far as it ex- 
ceeds 60 per cent, of said $1,220,843 is void, and praying writs of 
injunction, both temporary and permanent, against the commission- 
ers and other state officers, both suits being tried and disposed of to- 
gether, and resulting in a decree in the présent one that the true full 
cash value of ail of the complainant's properties within the state of 
Nevada during the fiscal year beginning January 1, 1914, was and is 
the sum of $1,492,815 and no more; that the valuation of $2,221,417, 
placed and assessed upon the said properties for purposes of taxa- 
tion for that fiscal year by the Nevada tax commission at its October 
session of 1914, was and is, in so far as the same exceeds 60 per 
centum of the said sum of $1,492,815, unjust and inéquitable; that 
each and ail of the orders and valuations of the said Nevada tax com- 
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mission, mcntioned and referred to in the complainant's complaint, in 
so far as they purpose to fix or establish or assess any valuation of the 
complainant's property within the said state of Nevada for the fiscal 
year 1914 for assessment and taxation purjjoses in excess of 60 per 
centum of $1,492,815, were and are wholly void ; and perpetually 
enjoining- the défendant officers of Nye county from taking any pro- 
ceedings to collect any taxes or assessments upon any valuation of 
the said property in excess of $328,689. The appeal is from that de- 
cree, and we may add that the facts are practically undisputed. 

[1] The point made and much urged on behalf of the appellants, 
that the case was not and is not within the jurisdiction of the fédéral 
courts, is, we think, completely answered and disposed of by the ré- 
cent décision of the Suprême Court in Greene v. lyouisville & I. R. R. 
Co., 244 U. S. 499, 37 Sup. Ct. 673, 61 T.. Ed. 1280, Ann. Cas. 1917E, 
88. It is therefore needless to refer to the many preceding cases upon 
the point, cited and relied on by the appellants. 

[2] It is also contended in behalf of the latter that the appellee 
was precluded from resort to the fédéral court of equity, for the rea- 
son that the statutes of the state of Nevada aflforded it speedy and 
adéquate remédies at lav,' ; section 267 of the Judicial Code (36 Stat. 
1163 fComp. St. § 1244]) declaring: 

"Snit.s in oquity sliïUl not be .siistained in any court of tli« Unitod States 
in any case where a pluin, adeciuate, and complète remedy may 1)e liad at law.'' 

Section 7 of the Nevada Tax Commission Act in force in 1914 (St. 
1913, c. 134), and sections 3657-3664, inclusive, of the Revised Eaws 
of that state, aiso in force in 1914, are the provisions that it is con- 
tended atiforded such remédies. It might be readily pointed out (as 
was doue by the court below in its opinion) wliy that contention is 
not well-founded ; but we think it unnecessary to do so, for the rea- 
son that the law is that the adéquate remedy at law which is the test 
of équitable jurisdiction in the fédéral courts must exist in those 
courts. The fact of the existence of such a remedy in a state court 
is immaterial. McConihay v. Wright, 121 U. S. 201, 206, 7 Sup. Ct. 
940, 30 L. Ed. 932; Smythe v. Ames, 169 U. S. 466, 516, 517, 18 
Sup. Ct. 418, 42 L. Ed. 819; National Surety Co. v. State Bank, 120 
Fed. 593, 602, 603, 56 C. C. A. 657, 61 L. R. A. 394; Brun v. Mann, 
151 Fed. 145, 153, 1.54, 80 C. C. A. 513, 12 L. R. A. (N. S.) 154; 
Borden's Condenscd Milk Co. v. Baker, 177 Fed. 906, 101 C. C. A. 
186; Peck v. Ayers & Lord Tie Co., 116 Fed. 273, 53 C. C. A. 551 ; 
Coler v. Board of Com'rs (C. C.) 89 Fed. 257; Missouri, K. & T. 
Ry. Co. V. EUiott (C. C.) 56 Fed. 772. 

13, 4] Upon the mcrits we think the case equaîly plain. The évi- 
dence showed, and tlie court beknv fonnd, that more than two-thirds 
of the tangible property of the appelîee is situated in the state of 
California, consisting of its generating plants, waters, and water 
rights, and less than one-third, consisting mainly of its transmission 
lines for the conveyance of the generated power to mining districts 
principally, is within the state of Nevada. The court fixed the physi- 
cal value of the company's property situated in California, exclu- 
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sive of the value of its water and water rights at $2,300,000, whereas 
no witness valued the company's tangible properties situated in Neva- 
da, including overhead charges, at more than $1,200,000 yet the tax 
commission of that state, at its meeting in October, 1914, fixed the full 
cash value of ail of the property of the company at $3,700,713, by as- 
cribing to Nevada 85 per cent, of the net earnings of the company 
for the year ending June 30, 1914, and capitalizing the resuit on a 
10 per cent, basis; the chairnian of the commission testifying: 

"I hâve glven gross earnings for the fiscal year ending June f.O, 1914, 
$992,928. Thereatter the following déductions were talien: Operating ex- 
penses, $339,115 ; taxes, $18,435, aimuity or return on the property, 4 per 
cent, on ,$5,000,000; total plant valuatlon claimed, or $200,000, mailing total 
déductions $557,550. Taking that amount from gross earnings leaves net 
Incoine of $435,378. Taking 85 per cent, of that as creditable to Nevada, gives 
$370,071.30, and that capitalized at 10 per cent, will give $3,700,713. Sixty 
per cent, of that, which was taken for assessment purposes, gives $2,220,427." 

That witness vi^as f urther questioned, and answered as f ollows : 

"Q. Now will you please state to the court just why you a&cribe 85 per cent. ; 
in other words, was it because 85 per cent, of the Unes of the company wero 
in the state of Nevada, and 15 per cent,, as you estimated thein to be, in 
Oalifornia? A. ïes, that was the basis. * * * We also had in mind, I 
don't know that I sliould say it had coutrolling importance, * * * that in 
California the assessment, taken by the authorities on a basis of a 4.6 per 
cent, factor, applied to the portion of the gross earnings measured to Oalifornia 
on the ratio of the (transmission Une) mileage within California to the total 
mileage, * * * gave them a valuatlon on the physical property of ap- 
proximately $600,000 or $05(*,000 ; and that, in contradistinction to the fact 
there was something like tliree million some odd thousand dollars worth of the 
physical properties of your company actually situate in California. It neces- 
.sarily followed that the state of California left the balance of the earnings 
I hâve used to the state of Nevada for assessment. * * * Q. Yes ; but is 
it or is it not a fact, Mr. Shauguessy, that in ascribing 85 per cent, you used 
as the basis for so doing the mileage of the company in this state as contrasted 
with that in California? A. That was one of the éléments. Q. And the other 
was what you hâve just explained, of California leaving something to Nevada ? 
A. That is just it exactly." 

The witness f urther testified : 

That the $3,700,713 "was reached by taking into account the physical value 
of the property, plus the overhead charges, and plus the capitalization of the 
franchise value, as determined by the net earnings of your company," and, 
further, that "the franchise, as we understaud it, * * * would be the use 
value of the property, measured by its earnings ; and whatever that might 
capitalize out for In excess of tlie physical value; that is, in excess of the 
physical value and overhead costs, would rei>reseut the francliise value ; but, 
as stated before, we did not pursne tbat method at the Jfinuiiry meeting of 
capitalizing out your net earnings, aiul undertaking to assign tliem, as we 
did at the equalization period in October." 

As a matter of course, the valuation fixed by the authorities of 
California upon that portion of the appellee's property situated in that 
state for taxation purposes in California was something with which 
no officer of the state of Nevada had any concern, and whether too 
low or too high had no bearing whatever upon the propcr value to be 
fixed for taxation purposes by the Nevada authorities upon that por- 
tion of the appellee's property situated in the state of Nevada; and 
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that in so far as the Nevada tax commission, in fixing the value of 
that portion of the property of the appellee situated in that state, 
considered the intangible value growing out of the company's property 
situated in the state of California, was wholly unauthorized, was de- 
cided by this court in the récent case of Standard Oil Co. v. Howe, 257 
Fed. 481, 168 C. C. A. 485. 
The decree is affirmed. 



AMERICAN CAR & FOUNDRY CO. v. ALLEN. 

(Circuit Court of Appeals, Eiglith Circuit. Mareli 24, 1920.) 
No. 5414. 

1. Master and servant «§=^217 (16) — Risk of known absence of platform rail- 

ing assumed. 

Where it appeared from plaintiff's own tcstimony that lio had known 
for some time tliat tliere was no railing on the platform from which he 
fell, risk of injury resulting from eniployer's fallure to place railing was 
so open and obvions that it was assumed by plaintiff, so that it was error 
to refuse requested instruction that plaintiff could not recover because of 
négligent failure to place a railing around the platform. 

2. Appeal and error '©=1067 — Error in refusing instructions on assumption of 

risk intensifled by charge. 

Error in refusing a requested Instruction that a servant assumed the 
risk occasioned by bis master's failure to place railing around platform, 
so that he could not recover for Injuries caused by such failure, was in- 
tensifled by the court's charge that the whoie ((uestion was whether mas- 
ter furnished a safe place for work and whether plaintiff was ordered to 
do the work he was doing wlien injured. 

In Error to the District Court of the United States for the Eastem 
District of Missouri ; David P. Dyer, Judge. 

Action by Bart Allen against the American Car & Foundry Com- 
pany. Judgment for plaintiff, and défendant brings error. Revers- 
ed and remanded, with directions to grant a new trial. 

Wm. R. Gentry, of St. Louis, Mo. (M. F. Watts and Edwin W. Lee, 
both of St. Louis, Mo., and G. A. Orth, of New York City, on the 
brief), for plaintiff in error. 

O. J. Mudd, of St. Louis, Mo. (Ben Philipson, of St. Louis, Mo., on 
the brief), for défendant in error. 

Before SANBORN, Circuit Judge, and LEWIS and MUNGER, 
District Judges. 

SANBORN, Circuit Judge. In the court below Bart Allen was 
the plaintiff in this case and the American Car & Foundry Company, 
a corporation, was the défendant, and henceforth they will be so call- 
ed. The défendant was a corporation that owned and operated a large 
plant, and the plaintiff was it puddle boss. His duties were to hâve 
charge of the furnaces and of the gênerai work through the mill, 
and when there was a man lacking to jump in and take his place. 

(gzsFor other cases see same topic & KBY-NUMBBR in ail Key-Numbered Digests & Indexes 
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The défendant had coinmenced to build a bathhouse in the fall of 
1917, and had erected and inclosed it ready for plastering about 
three weeks before January 11, 1918, when the weather became so 
inclement that it was compelled to suspend work on the outside of 
the building, to put temporary doors in it and to maintain fires in 
stoves in its three rooms on the first floor and in its tvvo rooms on 
the second fioor, to keep the cernent from freezing and to dry it. 
When this work was suspended, on the east side of the building ris- 
ing from the south end to a platform about 10 feet long and 3 feet 
wide, 12 feet above the ground, there were stairs about 3 feet wide, 
and at the head of thèse stairs there was ;i temporary door opening 
from the platform into the south room on the second floor, and a few 
feet further north there was another such door opening from the 
platform into the north room on the second floor. There was no 
railing on this platform. The building, the stairs, the doors, and the 
platform had been in this condition for three weeks before January 
11, 1918. During thèse three weeks the employés of the défendant 
had used thèse stairs, thèse doors, and the platform for the purpose 
of going to and from the rooms on the second story and keeping up 
the fires in the stoves therein, and the plaintifif had sent some of 
the men under his control there to do that work. On the evening 
of January 11, 1918, about three weeks after the suspension of the 
outdoor work, in the absence of other employés, the plaintifif went 
with a coal oil torch, pursuant to the directions of the superintendent, 
up thèse stairs into the rooms, and put coal on the fires to maintain 
them. After he had done this, and as he came out of the north room, 
he lost his balance, and fell from the platform to the ground, and was 
injured. He sued the corporation for damages, and alleged that it 
caused his injuries by its négligence, in that (1) it did not light the 
platform; (2) in that it maintained no railing around the platform; 
and (3) in that it had not furnished the doors with knobs or hand- 
holds such are in common use, but the only means by which the 
doors were to be opened was a pièce of ordinary small wire which 
was insecurely fastened on the inside of the door, or of the opening 
through the door, that the bottom of the door rubbed along the floor, 
that the plaintifif pulled on the wire, the fastening on the inside of 
the door broke or came loose, and caused him to lose his balance and 
fall to the ground. The défendant denied the alleged négligence, 
there was a trial to a jury, and a verdict and judgment for the plain- 
tiff. 

[1] The défendant bas assigned several alleged errors in this trial, 
one of which is the refusai of the court at the close of the trial to 
grant its request to charge the jury that — 

"l'iîiljitiff's own évidence revenls the fact that he knevv for several weoks 
preeediiis his Itijury, that thoro was no railing upon tlie poreh from whleh he 
fell on tlie occasion of his Injury, and tlierefore iinder the law as declarod hy 
the conrts of the United States, the plaintitï assunied the risk of any Injury 
that misht resuit to liim hy reason of the ahsence of such railing;; and plain-. 
titï is tlierefore not entltled to recover on the ground that the défendant had 
neglected to erect such railing ou sald porch." 
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The plaintiff had testified that hc kncvv that there was no railing on 
the platform ; that the platfonn without the raihng stood there a good 
while, two or three weeks before the accident, "before they finished 
it, for the weather was so they couldn't do any outside work" ; that 
the men liad been sent up tlie stairs along the platform and through 
the doors (hiring thèse tliree weeks, to keej) up the fires in the rooms 
on the second floor ; and that he had himself given orders for men 
to be sent there. The Suprême Court bas stated the law apphcable to 
the situation disclosed by the plaintiff's testimony in thèse words : 

"Wlicre the conditions are constant and of long standlu.ç, and the danger Is 
one tliat is snggested liy the common knowiedge whleh ail possess, and both 
the conditions and tlie dangers are obvions to the common nnderstanding, and 
the employé is of fnll âge, intelligence, and adeijnate expérience, and ail thèse 
éléments of the problem appear withont contradiction from the plaintiff's own 
évidence, tlie question becomes one of law for the décision of the court. Up- 
on Kuch a state of the évidence a verdict for tlie plaintiff eannot be sustained, 
and It is the diit.v of the .indge presiding at the trial to instruct the jin-y ac- 
cordinglv." lîutler v. Frazee, 211 U. S. 459, 4G7, 20 Sup. Ct. 136, 138 (53 L. 
Ed. 281). 

Again : 

"When the eniploy*^ does know of the defect, and appréciâtes the risk that 
is attributable to it, tlien if he continues in the employment, witliout ob.iee- 
tion, or without obtaining from the employer or bis représentative an as.sur- 
anee that tlie defect will be remedied, tlie employé assumes the risk, eveii 
thongh it arise ont of the master's breach of duty." Seaboard Air Line v. 
Horton, 233 TJ. S. 4i)2, 504, 34 Sup. Ct. 635, 640 (58 L. Ed. 1062, Ta R. A. 191ÔC, 
1 Ami. Cas. ]9t5P,, 475) ; Hough v. Kallway Co^ 100 U. S. 213, 224, 25 L. Ed. 
612. 

This court has repeatedly declared the law on this subject to be : 

That "a servant, by enterlng and continuing in the employment of a master 
without complalnt, assumes the ordinary risks and dangers of the employment, 
and the extraordinary risks and dangers tliereof ^vliich lie knows and appré- 
ciâtes" ; that "althougli the risk of the master's négligence and of its effect 
unknown to the servant is not one of the ordinary risks of tlu; employment 
which he assumes, yet if the négligence of the master or its effect is known 
and appreciated b.v the servant, or is obvions, or 'so patent as to be readily 
observed by him b.v the reasonable use of bis sensés, having in view his âge, 
intelligence, and expérience,' * * * and he enterg and continues in the 
employment without objection, he elects to assume the risk of it, and he ean- 
not recover for the damages it causes"; and that "when a defect is obvious or 
'so patent as to be readily observed by a servant by the reasonable use of his 
sensés, having In view his âge. intelligence, and expérience,' and the danger 
and risk from it are apparent, he eannot be heard to say that he did not real- 
ize or apprcciate tlieni." Chicago, B. & Q. Ity. v. Shalstrom, 195 Fed. 725, 
728, 729, 115 C. C. A. 515, 518, 519; Owl Creek Conl (\). v. (Joie!). 210 Fed. 209, 
215, 127 C. C. A. 27, 33; (^hi.. M. & St. P. Ky. v. r.euton. 132 Fed. 460, 462, 65 
C. C. A. 660, 663; Stewart v. Brune, 179 I-^-d. 350, 355, 102 C. C. A. 534, 539; 
Lake v. Shenango Furnace Co., 160 Fed. 887, 892, 88 ('. C. A. 69, 74. 

For the gênerai rules of law on this subject, see Union Pacific Ry. 
Co. V. Marone, 246 Fed. 916, 924, 159 C. C. A. 188 and cases there 
cited. 

As by the testimony thèse facts appeared without dispute: That 
the condition of the platform and the absence of the; railing had 
been for two or three weeks before the accident, and continued to 
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be constant; that they were well known to the plaintiff; that the 
danger from the use of the platform and of losing one's balance, and 
of falling from it in the absence of the railing, is suggested by the 
common knowledge which ail possess ; that both the conditions ^nd 
the dangers were obvious to the common understanding ; and that tlie 
plaintiff was of full âge, intelligence, and adéquate expérience — he 
was not entitled to recovery on account of the absence of the railing, 
under the law as declared by the courts of the United States, and 
the court below fell into a fatal error in its refusai to charge as re- 
quested, even if there was substantial évidence that the absence 
of the railing was attributable to the causal négligence of the défend- 
ant. Whether or not there was such évidence of the defendant's 
négligence is a contested issue, upon which no opinion is intimated or 
expressed, because the conclusion already reached renders it im- 
material, as it does every other question discussed in the briefs or 
arguments. 

[2] The error to which référence has been made is emphasized 
by the fact that the trial court not only refused the request which 
has been considered, but it summed up its charge in thèse words : 

"I will say to you that in my jndgment, from ail the évidence in the case, 
the whole question is : Did the nmstcr furnisli a reasonably safe place for 
the plaintiff to work, and whether or not he was ordered to do the work that 
he was engaged in at the time he fell and received the injuries." 

And it failed to give to the jury any instruction whatever on the 
question of the plaintiff's assumption of the risks which his own tes- 
timony made so important an issue in his case. This failure and 
the refusai of the requested charge deprived the défendant of one 
of its défenses and gave it the right to another trial. 

There are other alleged errors assigned ; but, if they existed, they 
probably will not occur again, and their discussion and décision arc 
omitted, because they are not necessary to a détermination of the 
question in this court whether the judgment below can stand. 

Let that judgment be reversed, and let this case be remanded to the 
trial court, with directions to grant a new trial. 



CURTIS V. CONNLY et al. 

(Circuit Court of Appeals, First Circuit. March 4, 1920.) 
No. 14.39. 

1. Appeal and error «S^ÎOd) — Suit against bank directors for losses several 

for purpose of appeal. 

A suit in equlty by the receiver of a national banlt against former 
directors to charge them with Personal liability for losses is several as 
to eaeh défendant, and a decree in favor of any défendant is final as to 
him, and appealable. 

2. Banks and banldng ®=254 — Limitation of actions €=5100(7) — Suit against 

directors barred by lâches of bank. 

A suit by the receiver against former directors of a national bank, to 
charge them with liability for losses due to their mlsfeasance or nonfeas- 

®=»For other cases see same topic & KBY-NUMBBR in ail Key-Numbered Digests & Indexes 
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ance, helâ barred, either by limitation, under Gcn. Laws R. I. c. 284, § 7, 
or liy lâches, where the banlt was solvent when défendants retirée! from 
office, and succeeding dlrectors, witb knowledge of ail the facts and 
wlthout collusion with défendants, falled to brlng suit wlthin the tlme 
llmlted by statuté. 
3. Corporations ©='342 — Directors net insurers of fldelity of successors. 

Directors are not insurers of the fidelity of thelr successors, who come 
upon the board unembarrassed by participation In any previous ques- 
tionable transactions. 

Appeal from the District Court of the United States for the District 
of Rhode Island; Arthur L. Brown, Judge. 

Suit in equity by Rensselaer L. Curtis, receiver of the Atlantic Na- 
tional Bank, against John J. Connly and others. From a decree in 
favor of certain défendants, complainant appeals. Affirmed. 

For opinion below, see Curtis v. Metcalf, 259 Fed. 961. 

Edward F. McClennen, of Boston, Mass. (George H. Huddy, Jr., and 
Huddy, Emerson & Moulton, ail of Providence, R. L, and Dunbar, 
Nutter & McClennen, of Boston, Mass., on the brief), for appellant. 

William W. Moss, Arthur M. Allen, Edward A. Stockwell, Percy W. 
Gardner, and Claude R. Branch, ail of Providence, R. I. (Rathbone, 
Gardner, Gardner, Pirce & Thornley, Green, Hinckley & Allen, Ed- 
ward P. Jastram, Edwards & Angell, and John S. Murdock, ail of 
Providence, R. L, on the brief s), for appellees. 

Before BINGHAM, JOHNSON, and ANDERSON, Circuit Judges. 

ANDERSON, Circuit Judge. Careful considération of the appel- 
lant's able argument and examination of the authorities cited fail to 
convince us that the court below erred in holding that the statute of 
limitations bars the right of action against thèse six défendants. 

[1] A question of jurisdiction calls for brief comment. The de- 
fendants contend, rather faintly, that the décision is not now appeal- 
able, on the ground that the decree in their favor is not a final decree. 
We think this contention is without merit. On the allégations of the 
bill, each défendant is under a separate Hability, and a separate action 
of law might hâve been brought against him. The decree in favor of 
thèse six défendants is therefore a final decree, from which an appeal 
lies under the statute. U. S. Comp. Stat. 1916, § 1120 ; Hill v. Chicago, 
etc., R. R., WO U. S. 52, 11 Sup. Ct. 690, 35 L. Ed. 331. We agrée 
with counsel for the plaintifï that each défendant is under a several Ha- 
bility; that, in efïect, we are dealing with 21 lawsuits combined into 
one equity suit. 

It would serve no useful purpose to elaborate — largely to repeat in 
other words — the reasons set forth in the learned opinion of the Dis- 
trict Court (Curtis v. Metcalf et al., 259 Fed. 961) for the conclusion 
there reached and now affirmed. 

[2] The gist of the case may be stated in a few sentences: When 
thèse six défendants ceased to be directors, the bank was still solvent. 
The rights of no créditer had then been impaired. This fact négatives 
any possible contention, concerning the validity of which no opinion is 
intimated, that the receiver has, as against thèse défendants, any other 

€=>For other cases «ee same topjc & KET-NUMBEÎR lu ail Key-Numbered DIgests A Indexe* 



052 264 FEDERAL REPORTER 

or greater rights than accrued to the corporation, and through it to its 
stockholders. Thereafter at least 11 new directors were chosen, who 
had had no part in the wrongdoings charged against thèse retiring 
défendants. Every director remaining or siicceeding knew of the 
wrongs to the bank participated in by thèse défendants, and is charged 
with additional liability for failure to collect damages therefor from 
thèse défendants. No collusion between thèse 6 défendants and the 
old directors or the new directors is alleged. The bank, therefore, 
knew of the cause of action against them, and failed for more than 6 
years to bring suit. 1 Morse on Banks (4th Ed.) § 134; 10 Cyc. p. 
1057; Nat. Sec. Bank v. Cushman, 121 Mass. 490. Under thèse cir- 
cumstances, we think the action barred, whether the question be tested 
under the strict provisions of General Laws of Rhode Island, c. 284, § 
7 (McClaine v. Rankin, 197 U. S'. 154, 25 Sup. Ct. 410, 49 L. Ed. 702, 3 
Ann. Cas. 500), or under the broader and more flexible rule laid down 
in Kirby v. Lake Shore R. R., 120 U. S. 130, 136-138, 7 Sup. Ct. 430, 
30 L. Ed. 569, Exploration Co. v. U. S., 247 U. S. 435, 38 Sup. Ct. 
571, 62 L. Ed. 1200, and Bailey v. Glover, 21 Wall. 342, 22 L. Ed. 636. 

The basic misrepresentations complained of consisted in carrying 
assets known to be bad on the books as good at face value, with résult- 
ant false reports to the Comptroller, to the stockholders, and to the 
gênerai public. But thèse misrepresentations by thèse défendants ceas- 
ed when thèse défendants ceased to be directors. They made there- 
after no attempt to conceal the truth from their successors or from 
any one else. They did not in fact conceal the true condition from 
either the old or the new directors, ail of whom knew ail the facts. 
The facts were also easily discoverable by compétent and caref ul bank 
examiners. 

Nor can the contention made, not with much apparent confidence, 
that the statute did not begin to run in favor of the retiring directors 
until the bank passed into the control of a board, the majority of whom 
had not participated in the wrongs alleged against the retiring members, 
be sustained. Under such a rule, the statute would not in the case at 
bar be applicable to thèse 6 défendants. But, as already noted, the 
retiring directors are not charged with collusion or conspiracy after 
their retirement, either with their former associâtes or with the new 
directors. Without such collusion or conspiracy, the wrongdoing of 
each of thèse 6 défendants ended when he retired; it cannot be pro- 
jected forward for an indefinite period, except through some subsé- 
quent act of each défendant. It was within the power of the bank to 
hâve removed the entire board when it knew, as it did, through the new 
directors, of the wrongs participated in by the old board. The 6 who 
retired cannot be held responsible for the control of the corporation, 
when they had nothing whatever to do with that control. Such a rule, 
if adopted, would be as applicable after 17 years' (or any other number 
of years) retirement as after 7 years' retirement. Ail the evils of stale 
claims, asserted after material facts bave been forgotten, important 
witnesses hâve died or become otherwise unavailable, exonerating pa- 
pers been destroyed or lost, would be let loose. Compare Wood v. 



CUETIS V. CONNLÏ 653 

(251 F.) 

Carpenter, 101 U. S. 135, 139 (25 L. Ed. 807), where Mr. Justice 
Swayne said: 

"Sta tûtes of limita lion iire vital to tlie woltare of society and arc favorcd in 
tlie law. They are found und a])i)ioved in ail syslems of enlishtened Juris- 
prudence. They proinote rei)ose by givin.i,' securify and stability to liuinan 
affairs. An imiwrtant ])ul)lie poliey lies at tlieir foundafion. They stinudate 
to activity and punish neKlisence. Whilo time is eonstantly destroying- the 
évidence of rights, tliey supply its placer l)y a presunijjtion whicli renders proor. 
unnecessary. Mère delay, exteuding to llio limit pre;scribed, is itsclf a con- 
clu.sive bar. The bane and antidote go together." 

[3] "Directors are not insurers of the fidelity of their codirectors." 
1 Morawetz on Corps. § 561. A fortiori, they are not insurers of the 
fîdelity of their successors, who corne upon the board unembarrassed 
by participation in any previous questionable transactions. 

In addition to cases cited below, see Bowerman v. Hamner, 250 
U. S. 504, 39 Sup. Ct. 549, 63 L. Ed. 1113 ; Jones Nat. Bank v. Yates, 
240 U. S. 541, 36 Sup. Ct. 429, 60 L. Ed. 788; Yates v. Jones Nat. 
Bank, 206 U. S. 158, 179, 27 Sup. Ct. 638, 51 L. Ed. 1002; Briggs v. 
Spaulding, 141 U. S. 132, 11 Sup. Ct. 924, 35 L. Ed. 662; Boone Coun- 
ty V. Burlington Railroad, 139 U. S. 684, 693, 11 Sup. Ct, 687, 35 L. 
Ed. 319; O'Brien v. McSherry, 222 Mass. 147, 109 N. E. 904; Terry 
V. Davenport, 185 Ind. 561, 112 N. E. 998; Jackson v. Jackson, 149 
Ind. 238, 47 N. E. 963 ; Strout v. United Shoè Machinery Co. (D. C.) 
208 Fed. 646; Hall v. Penn. R. R., 257 Pa. 54, 63, 100 Atl. 1035, L. R. 
A. 1917F, 414; Bell v. Morri.son, 1 Pet. 351, 7 L. Ed. 174; Bailey v. 
Glover, 21 Wall. 342, 22 L. Ed. 636; Rosenthal v. Walker, 111 U. S. 
185, 4 S'up. Ct. 382, 28 L. Ed. 395; Traer v. Claws, 115 U. S. 528, 6 
Sup. Ct. 155, 29 L. Ed. 467; Greenfield Bank v. Abercrombie, 211 
Mass. 252, 97 N. E. 897, 39 L. R. A. (N. S.) 173, Ann. Cas. 1913B, 420; 
Emerson v. Gaither, 103 Md. 564, 64 Atl. 26, 8 L. R. A. (N. S.) 738, 
7 Ann. Cas. 1114; Sperings Appeal, 71 Pa. 11, 10 Am. Rep. 684; 
Cooper V. Hill, 94 Fed. 582, 36 C. C. A. 402. 

Greenfield Bank v. Abercrombie, supra, is plainly distinguishable. 
On analysis it is an authority for the défendants ; for the opinion 
shows clearly that the court there hcld, under the provisions of the 
Massachusetts savings bank statutes, the défendants liable as ordinary 
trustées of a direct trust, thus carefully distinguishing their liability 
from the liability of directors. 

Rankin v. Cooper, 149 Fed. 1010, and National Bank of Commerce 
V. Wade, 84 Fed. 10, are two District Court cases, which are, we think, 
distinguishable on the facts. But, if not distinguishable on the facts, we 
regard them as not reconcilable with the large number of décisions of 
courts of appeal and of state courts of last resort, as well as with the 
principles laid down by the Suprême Court of the United States in 
Wood V. Carpenter, Rosenthal v. Walker, supra, and cases cited in 
those opinions. 

The decree of the District Court is affirmed, with costs in this court. 
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RICHARDS et al. v. UNITED STATES. 

(Circuit Court of Appeals, Nintli Circuit. April 5, 1920.) 
No. 3381. 

1. Conspiracy <S=343(6)— Requirements of ihdictment for conspiring to make 

Interstate shipnient of llquors without label stated. 

In an indictment for eonspiracj' to ship liquor from Califomia into 
Wasliington, in violation of Crimlnal Code, § 240 (Comp. St. § 10410), 
making It an offense to ship any package contalnlng liquor froin one 
state into anotlier, "unless sucli package be so labeled on tbe outside cover 
as to plainly show the name of the consignée, tlie nature of its contents, 
and the quantity contained therein," it is not necessary to allège that the 
state of Washington was dry territory. 

2. Conspiracy @=;}47— Evidence held to sustain conviction of conspiracy to ship 

whisky without labellng packages. 

Evidence held to sustain a conviction for conspiracy to ship whisky 
from one state into another without the packages being labeled to show 
the consignée, contents, and quantity, in violation of Criininal Code, § 
240 (Comp. St. § 10410). 

In Error to the District Court of the United States for the South- 
ern Division of the Western District of Washington; Edward E. 
Cushman, Judge. 

Criminal prosecution by the United States against Bruce Richards 
and August Oess. Judgment of conviction, and défendants bring- 
error. Affirmed. 

Bâtes & Peterson, of Tacoma, Wash., Geo. Dysart, of Centralia, 
Wash., and John T. Welsh, of South Bend, Wash., for plaintiffs in 
error. 

Robert C. Saunders, U. S. Atty., of Seattle, Wash., and F. R. 
Conway, Asst. U. S. Atty., of Tacoma, Wash. 

Before GILBERT, ROSS, and HUNT, Circuit Judges. 

ROSS, Circuit Judge. The plaintiffs in error were charged, by 
the indictment under which they were convicted and sentenced, with 
having, on the 7th day of February, 1919, at a Certain designated 
place within the jurisdiction of the court below, entered into a con- 
spiracy with W. F. Tôles, J. P. Symons, Joe Lucas, and J. H. Boomer, 
and with other persons to the grand jurors unknown, to knowing- 
ly and unlawfully ship and cause to be shipped from the state of 
California into the state of Washington certain packages, the number 
and more particular description of which were to the jurors unknown, 
of whisky, "without such packages being so labeled on the outside 
covers thereof as to plainly show the name of the consignée thereof, 
the nature of the contents thereof, or the quantity contained therein,"' 
in pursuance of which conspiracy and to effect the object thereof the 
said Tôles gave and delivered to said Lucas $40, the said Symt>ns $40, 
the said Richards $250, and the said Oess $400, contrary to the pro- 
visions of section 240 of the Criminal Code of the United States 

©=5Foi other cases see same topic & KEY-NUMBER in ail Key-Numbered Dlgests & Indexe» 
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(Comp. St. § 10410). That section provides, among other things, as 
f ollows : 

"Whoever siiall knowingly ship or cause to be shipped, from oiie state, 
ten-itory, or district of tlie United States, * • * into any other state, 
territory, or district of the T.'nited States, * * * any package of or pacK- 
age containiiig any spiritiious, vinous, nialtcd, fermented, or other intoxicat- 
ing liqiior of any kind, nnless such package be so labeled on the outside cover 
as to plainly show the name of the consignée, the nature of its contents, and 
the quantity contained therein," shall be punished in a prescribed way. 

The case shows that Lucas was the one of the alleged conspirators 
selected to go to California and there purchase and ship into the 
state of Washington the alleged prohibited whisky, and it was to him 
that the nioney for that purpose was delivered by his alleged cocon- 
spirators, and that he was the one who did purchase in and ship from 
the state of California into the state of Washington the prohibited 
liquor. 

The shipment so prohibited by the fédéral statute was also pro- 
hibited by a statute of the state of Washington providing, among other 
things, that any person desiring to ship or transport a certain pre- 
scribed quantity of any intoxicating liquor into any county of that 
state should appear before the county auditor and make a sworn state- 
ment showing among other things his name, that he is over 21 years 
of âge, and thé name and address of the person, firm, or corporation 
from whom the shipment is to be made, upon which statement the au- 
ditor is authorized to issue a permit to such applicant to ship or trans- 
port such limited quantity of liquor. Such permit the state statute 
requires to be attached to and plainly affixed in a conspicuous place 
to the package or parce! containing the liquor, and when so affixed — 

"shall authorize any railroad company, express company, transportation Com- 
pany, cominon carrier, or any person, firm or corporation operating any boat, 
launch or vehicle for 1he transportation of goods, wares and merchandlse 
within the .state of Washington, to transport, ship or carry not to exceed one- 
half gallon of intoxicating liquor other tlian béer, or twelve quarts or twenty- 
four pints of béer." 

And it further déclares that — 

"Any person so transporting such intoxicating liquor shall, before the de- 
livery of such package or parccl of intoxicating liquor, cancel said permit 
and so deface the same that it cannot be used again." Section 6262 — 15, 
Kemington's Code 191.5. 

Section 6262 — 18 of the same state statute makes it unlawful for 
any carrier to bring any liquor into the state except such as is expressly 
permitted by the statute, and section 6262 — 20 prohibits ail carriers 
from making any such transportation within the state unless the pack- 
age or parcel is plainly marked with the words : 

"This l'ackage Contains Intoxicating Liquor." 

[1] To the objection made for the plaintifïs in errer that the in- 
dictment "does not allège that the state of Washington was dry terri- 
tory at the time of the alleged conspiracy, nor at any other time," 
it is a sufïîcient answer to say that the law présumes that ail of the 
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alleged conspirators had knowledge of the prohibitory statutes refer- 
red to. 

The contention that there was a variance between the indictment 
and the proof seems to be based upon the notion that it was necessary 
for the government to prove that the liquor was shipped from Cali- 
fornia into the state of Washington to a fictitious consignée, or 
under a false label, which is manifestly not so ; the crime denounced 
by the statute, upon which the indictment is based, being the shipment 
of such hquor from one state into another — 

"unless such package be so laholed on tlie outside cover as to plaiuly show tho 
name of the consignée, the nature of its contents, and the quantity contained 
therein." 

Evidence was introduced on the trial going to show that Lucas 
shipped the whisky in question from California into the state of 
Washington concealed in a certain pipe organ, and not in any pack- 
age labeled as required by the statute. 

[2] In response to the claim that there was no proof of the alleged 
conspiracy, it is enough to make a brief excerpt from the testimony of 
the witness Lucas, as to whom, as well as the défendant Boomer, 
the indictment was dismissed. Lucas testified, among other things, 
as f ollows : 

"I live in Centralia ; ani engaged in theatrical business there, for tlie past 

years. I Icnow tlie défendants and one J. H. Boomer and 3ack l'iatt. I cou- 
templated, about February 7tli last, a trip from Centralia to San Francisco, 
and about 3 weeks before I left I had a talk with August Oess, one of the de- 
fendants, in regard to it. He asked me if I would bring him back some 
whisky, and I said, 'Yes.' We liad several conversations along the saine 
Une. Thèse conversations with Oess aUvays referred to w'hen I was going to 
California. I also had a conversation on the sanie subject with the défend- 
ant i.ruce Richards, about the same time. He asked me if I was going \x> 
Frisco, and would I bring him back some whisky, and I told him, 'Yes.' I 
had several subséquent conversations with him. I went to San Francisco on 
February 8th this year, aud about 2 weeks before I left, Mr. Richards gave me 
.$200 at one time and .$40 at another time, in cash. I asked him what kind ot 
whisky he wanted, and he said he preferred bottled in bond in quart bottles. 

1 also had a conversation with the défendant Tôles, and one with Boomer, and 
one with Mr. Symons, about bringing back whisliy for theni. Tôles gave me 
$40, and Symons $50, to pay for whisky to bring back for them. I told S.v- 
mous that I was going to bring back some whisky to Oess and Richards, and 
told Oess that I was going to bring Symons $S0 worth of whisky. A few 
days before I went away I liad a talk with Oess and Richards, and we dis- 
cussed about buying whisky and bringing it into Centralia, and Oess snggest- 
ed that he drive hls truck along the prairie, and unload the booze on the 
.prairie into his truck, and Richards says : 'That's ail right for me.' Oess 
paid me the money for the whisky about 12 days befoi'e I went to Frisco; he 
gave me ,$400 in bills. Before I went I bought 1,000 dry cell batteries, or 
(•overs, and I shipped them to San Francisco. I bought thèse a long time ago. 
At that time, had no intention of ever sending whisky in tliem ; that occurred 
to me afterwards. I shipped them down to San Francisco about 6 or 7 days 
liefore I went. They were shijjjied there to bring back whisky in. There 
had to be some woi'k done on them, and Jack l'Iatt and myself did it in Fill- 
more Street, San Francisco. (Bottle handed witness, who renioved the cork 
and smelled of it, and said it was whiskj' in the bottle, and Ihat ho recognized 
it as one of the same kind of contraptions tJiat they fixed up in San Francisco. 
Thereupon said dry cell case and the bottle coutaining the whisliy were in- 
troduced and received in évidence and marked as Plaintiff's Exhibit 1.) I 
fi.'LCd 1,000 of the littJe dry battei'y cases the same as this one is tixed. Tliere 
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was whisky in each one. I sot the \Yliisky iii Sun Francisco. I got the 
moiiey to buy it froiu iny frionds, Ricluirds, Ooss, Tôles, Syiiions and 
Hoomer. JacK l'iatt licipcd me fiU tlieso lioltles. He did iiiost ot it. Atter 
they were fllled, they wero filled in regular haUery imclùns cases, and made 
ready for sliipment, and then I left San Francisco." 

We find nothing in any of tlie points justifying a reversai of the 
judgment. It is accordingly affirmed. 



PHILLIPS V. UNITED STATES.* 

(Circuit Court of Appeals, FiftU Circuit. April 7, 1020.) 

No. :y.m. 

1. Indictment and information <©=3l3l— Counts for felony and misdemeanor may 

be joined. 

Tlie gênerai rulo now is, iiidependently of statute, tliat félonies and nils- 
derneanors, following part of the develoi>inent of the same transaction, 
may be .IoIimhI in tiie same indictment in différent comits. 

2. Indictment and information (©=131— Counts for felony and misdemeanor may 

be joined. 

Under Rev. St. § 1024 (Comp. St. § 1C90), différent offenses arising eut 
of the opération of a still may be cbarged in différent counts of the same 
inoictraent, although some are félonies and others misdemeanors. 

3. Criminal law <g=>970 (6)— Objection to indictment for misjoinder of offenses 

cannot be taken by motion in arrest. 

Objection for niis,1oinder ot offenses in an indictment, where no motion 
was made to require élection between counts, cannot be taken after ver- 
dict by motion iu arrest. 

4. Criminal law ©=:3878(2)— General verdict of guilty applles to ail counts. 

A gênerai verdict of guilty, nothing else appearing, is a verdict of 
guilty on ail counts in the Indictment. 

5. Criminal law <©=3892— Formai entry of sentence may be made at succeeding 

term. 

Where, on return of a verdict of guilty, oral sentence is pronouuced in 
defendant's présence and entered in the niimites, defendant's rights are 
not affected by the fact that formai sentence was not entered until a 
succeeding terni. 

In Error to the District Court of the United States for the Southern 
District of Georgia ; Beverly D. Evans, Judge. 

Criminal prosecution by the United States against Anthony Phillips. 
Judgment of conviction, and défendant brings error. Afiflrmed. 

Frederick T. Saussy, of Savannah, Ga., for plaintiff in error. 
John W. Bennett, U. S. Atty. 

Before WALKER, Circuit Judge, and CAEL and PIUTCHESON, 
District Judges. 

HUTCHESON, District Judge. This writ of error is prosecuted 
from the action of the court below in denying a motion filed in arrest 
of judgment, and in proceeding to judgment on a verdict of guilty. 
The errors assigned are: (1) That the indictment is void, since it 
joins charges of misdemeanor and felony; (2) that the verdict is 

^=3For other casRs see same toplc & KBY-N"UMBER in ail Key-Numbored Digests & Indexes 
*Certiorari denied 252 U. S. — , 40 Siip. Ct. 584, 64 L, Ed. — . 
204 F.— 42 
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uncertain and void, as not determining the count or counts under which 
défendant was convicted, some of the counts of the indictment charg- 
ing felony, and some misdemeanor ; (3) because the indictment mis- 
joined offenses, a portion of the offenses charged being entirely discon- 
nected from others; and (4) that no formai judgment of conviction 
was entered until the term following the verdict. 

The indictment charged the défendant with violation of the law in 
connection with the maintenance and opération of a still — the first 
count covering the possession without registration ; the second count, 
carrying on the business without having given bond ; the third count, 
carrying on the business with intent to defraud the tax; the fourth 
count, with unlawf uUy working in a distillery on which the registered 
distiUery sign was not placed. The first three counts charge felony; 
the fourth, a misdemeanor. 

[ 1 ] While it may be conceded that the common law did not permit 
the joinder pf a felony with a misdemeanor in the same indictment, 
even in separate counts thereof, the common-law rule has been greatly 
modified by numerous décisions, under which the gênerai rule now is 
that félonies and misdemeanors, forming part of the development of 
the same transaction, may be joined in the sanie indictment in différent 
counts, and this even where not affected by statute. See Standard 
Ency. of Procédure, vol. 12, p. 522. 

[2] Under section 1024 of the Revised Statutes of the United States 
(Comp. St. § 1690), which provides: 

"When tliere are several charges agalnist any person for the same act or 
transaction, or for two or more acts or transactions connected together, or 
for two or more acts or transactions of the same class of crimes or offenses, 
which may be properly joined, instead of having several Indlctments the whole 
may l)e joined in one Indictment in separate counts ; and if two or more indlct- 
ments are found in such cases, the court may order them to be Consolidated" 

— counts in an indictment may be properly joined, although one be for 
misdemeanor, and one for felony. United States v. Ridgway (D. C.) 
199 Fed. 286; Glass v. U. S., 222 Fed. 773, 138 C. C. A. 321 ; Kreuzer 
v. United States, 254 Fed. 34, 165 C. C. A. 444. For thèse reasons, 
the first assignment is overruled. 

[3] The third assignment of error, claiming mis joinder because one 
count applied to lawful and the other to unlawful distilleries, must also 
be overruled, since it is a well-established rule, often embodied in stat- 
utes, like section 1024, supra, that différent offenses relating to or 
arising out of the same act, transaction, or event may be charged in 
separate counts of the same indictment, or information (Standard 
Ency. of Procédure, vol. 12, p. 528 ; Orth v. United States, 252 Fed. 
566, 165 C. C. A. 16), and for the further reason that the point taken 
as to thèse indictments is taken not upon motion to require the govern- 
ment to elect between counts, but upon motion in arrest of judgment. 
It is well settled that this cannot be donc. In Logan v. United States, 
144 U. S. 297, 12 Sup. Ct. 627, 36 h. Ed. 429, it was said of a similar 
assignment : 

"Having gone to trial, without objection, on the indictments as Consolidated 
under the last order of the court, it was not open to any of [the défendants] to 
tase the objection for the first time after verdict." 
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This leaves for considération only the matter of the claimed error 
arising out of the fact that the verdict was a gênerai verdict of guilty, 
and that no formai jiidgment of conviction v^^as entered at the May 
term. 

[4] As to the first, it is sufficient to say that a gênerai verdict of 
guilty, nothing else appearing, is a verdict of guilty on ail the counts 
in the indictment, and no error in such a verdict can be raised by mo- 
tion in arrest of judgment, certainly where the record contains none 
of the proceedings, such as the évidence or the charge which led up 
to, and on which the verdict was based. 

[6] As to the second, no right of the défendant was involved in the 
form of the sentence ; it appearing that the défendant was présent 
in open court when the original sentence and minute entry was made 
on July 16, 1918, and also when the resentence occurred on October 
2, 1918. The true rule on this point is stated in 8 Ruling Case Law, p. 
235: 

"In practice, sentence is pronounced orally, and when this has been done in 
the defendanr/s présence, he has been aceorded fhe full measure of his right, 
and the court may afterwards wrlte out tlie sentence in his absence." 

Finding no error in the record, the judgment is affirmed. 



CORBIN et al. v. UNITED STATES. 

(Circuit Court of Appeais, Fifth Circuit. Aprll 7, 1920.) 
No. 3421. 

Criminal law (S=3l 149— Requiring élection between counts discretionary. 

A motion to require an élection lietween counts in an indictment is ad- 
dressed to the discrétion of the court, and ils décision is not reviewable. 

In Error to the District Court of the United States for the South- 
ern District of Georgia; Beverly D. Evans, Judge. 

Criminal prosecution by the United States against Neal Corbin and 
Will Miller. Judgment of conviction, and défendants bring error. 
Affirmed. 

Frederick T. Saussy, of Savannah, Ga., for plaintifïs in error. 
John W. Bennett, U. S. Atty., of Waycross, Ga. 

Before WALKER, Circuit Judge, and CALE and HUTCHES'ON, 
District Judges. 

HUTCHESON, District Judge. This writ of error is prosecuted 
from a verdict and judgment against the défendants. 

Six errors are assigned; the first two consisting of a gênerai as- 
sault on behalf of both défendants on the indictment, and the last 
four seeking to review the verdict as to Will Miller for want and 
for insufficiency of the évidence. 

The errors assigned to the indictment are: (1) That the court erred 
in refusing to require an élection on the part of the government. (2) 

<Ê=»For other cases see eame toplc & KBY-NUMBER in aU Key-Numbered Digests & Indexes- 
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To the action of the court in overruling a motion to quash, because 
the indictment joined félonies and misdemeanors. 

The indictment in this case charges défendants in four counts, three 
félonies and one misdemeanor, and was identical in its formai parts 
with that discussed in the case this day decided of Phillips v. United 

States, 264 Fed. 657, C. C. A. . For the reasons there given, 

the court did not err in overruling the motion to quash, and the second 
assignment of error must therefore be overruled. 

For the same reason, and for the further reason that the trial court 
is invested with the discrétion to détermine whether joinder or con- 
solidation of différent charges should be allowed (Pointer v. U. S., 
151 U. S. 403, 14 Sup. Ct. 410, 38 L. Ed. 208; Dolan v. U. S., 133 
Fed. 440, 69 C. C. A. 274), and the déniai by the court in the exercise 
of this discrétion of a motion for élection is not reviewable error 
(Rooney v. U. S., 203 Fed. 931, 122 C. C. A. 230), the flrst assign- 
ment must be overruled. 

It is also apparent that, if there had been error in the action of the 
court in overruling the motion, such error was made entirely harm- 
less by the later action of the court, when he withdrew the fourth 
count from the considération of the jury, and directed the verdict 
thereon in favor of the défendant. 

The remaining assignments, in so far as they seek to review the 
action of the court in refusing to grant a new trial, or the action of 
the jury in passing upon conflicting évidence, présent no error for 
the considération of this court. 

We hâve examined the record, and, without undertaking hère to 
set it out, it IS sufficient to say that the claim that the verdict is without 
évidence to support it is wholly unfounded. 

Finding no error in the record, the judgment is afhrmed. 



LAMB et al. v. UNITED STATES. 

(Circuit Court of Appeals, Fifth Circuit. April 7, 1020.) 
No. 3400. 

1. Interna! revenue i©=47— Evidence of possession of unregistered s-till sufli- 

cient to require submission to jury. 

In trial of a défendant, charged with uiilawfully having in his posses- 
sion and custody and under his control a still for the production of splritu- 
ous llquors, set up without having the same registered as requlred by 
law, évidence held sufflcient to require suhniission of the case to the jury. 

2. Criminal law <®=3829(l)— Refusai of instruction not error, where covered by 

charge given. 

It was not error to refuse to give a requested charge, where the in- 
structions given fully covered its subject-matter. 

3. Criminal law <s=>784(5) — Instruction as to sufficiency of circumstantial évi- 

dence approved. 

Instruction as to the degree of proof of circumstantial évidence to au- 
thorlze conviction approved. 

©ssFoi other cases see same topic & KBY-NUMBBR in ail Key-Numbered Digests & Indexes 
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In Error to the District Court of the United States for the Southern 
District of Georgia; Beverly D. Evans, Judge. 

Criminal prosecution by the United States against Robert Uamb and 
Dave Eamb. Judgment of conviction, and défendants bring error. 
AfFirmed. 

Frederick T. Saussv, of Savannah, Ga., for plaintiffs in error. 
John W. Bennett, Û. S. Atty., of Waycross, Ga. 

Before WALKER, Circuit Judge, and CATX and HUTCHESON, 
District Judges. 

CALL, District Judge. The plaintiffs in error, défendants below, 
were jointly indicted in the United vStates District Court for the East- 
ern Division of the Southern District of Georgia. The indictment 
contains four counts. The first count, the only one on which the jury 
returned a verdict of guilty, charges the défendants with unlawfully 
having in their possession and custody, and under their control, a still, 
or distilling apparatus, for the production of spirituous liquors, set up 
without having the same registered as required by law. Upon the 
trial the jury returned a verdict of guilty against both of the défend- 
ants on this count, upon which verdict the court sentenced the de- 
fendants to pay a fine and be confined in the Chatham county jail for 
a certain period. The writ of error sued out seeks a reversai of this 
judgment. 

There are eight assignments of error. The first is that there was no 
évidence upon which Dave Eamb could hâve been convicted. 

The second assigns as error a charge given by the court, because it 
authorized a conviction on the fourth count, on which count the 
défendants were acquitted. If error had been committed in this 
charge, which we do not think, it is harmless to the défendants, as they 
were each acquitted by the jury of this charge. 

The third assigns error to the court in overruhng the motion in 
arrest of judgment. This assignment is discussed, and decided ad- 
versely to the plaintiffs in error in the case of Anthony Phillips v. 
United States, 264 Fed. 657, - — C. C. A. ^— , at the présent term. 

The fourth assignment is upon the court's refusai to give the 
f ollowing charge requested : 

"I charge yon that, under the first eoiint of the indictment, the défendants 
are charfied wirh liaving In their possession, custody, and control a still and 
distilling apparatus for the production of spirituous liquors, set up without 
having the sa nie l'egistered as required l).y law. I charge you that there is 
no évidence to show that either of the défendants were in possession of the 
still in question, and there is no évidence to show that either of the détend- 
ants had sucli still in their custody. It is for you to détermine from the 
évidence in this case, if they had said still and distilling apparatus uuder 
their control. By control the statute nieans management or direction." 

The fifth assignment is upon the refusai of the court to give the 
following requested charge : 

"I chai-ge you that the défendant Dave Lamb contends that he knew 
nothing ahout this still, knew nothing of Its opération, had nothing whatever 
to do with its manngcMiicnt or contrnl, and «as not in i)ossessio!i of it ; that 
be does admit that hf had iii his possession, two miles away from the place 
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where the stlll was found, and at lus own place, certain fernienting gyrup. 
which he claims he intended to use in his own household, and not for the pur- 
pose of manufacturing any spirituous liquors. If you find his contention 
supported by the évidence, you would find hlm not guilty." 

The sixth assignment is abandoned in argument. The seventh as- 
signment is based upon the refusai to give this charge : 

'■I charge you that suspicions circumstances are uever sufficient alone to 
convict one of crime. Tliose circumstances in any given case may be ot more 
or less importance viewed in the light of the entire évidence in tlie case ; but if 
they amount to merely circumstantial évidence, then such évidence alone 
would not be sufticient to convict unless the same was consistent with the 
guilt of the accused as chargea, and must exclude every other reasonable hy- 
pothesis save that of the guilt of the accused." 

The eighth assignment is based upon the refusai to charge as fol- 
lows : 

"If you find from the évidence in this case that the still in question at the 
time it was discovered by the officers of the law was in actual opération, and 
that Hobert Lamb was at Stillmore at that time, seven miles away, and had 
been away from his own place since 8 or 9 o'clock that morning, and that this 
still had a fire going at that time, and in actual opération, that the circuni- 
stance that Robert Lamb was so far away from where the still was located 
may be considered by you in determining whether he was in control of said 
still ; and if you find that the évidence faits to show that he or any one actlng 
under his direction commenced the opération of the still that day, and that it 
was pbysically impossible for him to bave commenced the opération of such 
still bel'ore leaving and the same be in the condition in which it was found by 
the otHcers of the law when they did find it, tlien you would be authorized to 
find that he was not connected with the management or control of said still,. 
and you would be authorized to flnd him not guilty." 

The second and third assignments need not be noticed, further than 
what has been said about them above. 

[1] The first assignment raises the question whether there was any 
évidence before the jury upon which Dave Lamb could be convicted 
of the first count of the indictment. If there was any évidence upon 
which, and the déductions properly flowing therefrom, the jury would 
be justified in arriving at a verdict of guilty, the court should hâve 
refused the charge; by giving it the court would hâve instructed the 
jury to acquit that particular défendant on the first count. The testi- 
mony contained in the bill of exceptions shows this state of facts: 

On the 24th of May, 1918, there was a still found on property not 
owned by the Lambs near a branch of running water. The still was in 
opération when found ; fire under it and spirits dripping from the pipe. 
This still was within a short distance of Robert Lamb's house; some 
of the witnesses say 300 yards ; some say 500 or 600 yards. From the 
still Robert Lamb's house was in plain view. Some 10 gallons of 
whisky distilled from syrup béer, one empty barrel which had contain- 
ed béer, and a barrel and a half of béer in condition to be distilled, 
were found at or near the still. A well-defined wagon track led from 
the still to Robert Lamb's house, with indications that a wagon that 
morning had come from the house to the still, been unloaded there,^ 
and then returned to the house. A wagon was found in the yard of 
Robert Lamb ; also two barrels buried in the ground and covered up„ 
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containing syi'up béer, not quite ready for distillation. Dave Lamb 
was a brother of Robert, and lived between a half and three-quarters 
of a mile from the place where the still was found, although one had 
to travel further in going to or from the house to the still, depending on 
whether one went through the field or by the road. The house of the 
father was between Robert's and Dave's houses. At Dave's house was 
found barrels of syrup béer not ready for distillation, two full barrels 
by thewell in the yard, and one of the witnesses testified one enipty, 
from which béer had been taken; two barrels buried in his smoke- 
house, one of which contained a small quantity of béer and several 
Coca-Cola kegs, one of the witnesses testifying that one of the kegs 
contained a small quantity of whisky made from syrup béer, and ail 
the others smelling of such whisky. Dave Lamb' s house was not in 
sight from the still. 

The défendants denied ail knowledge of the location of the still, 
denied either had ever had any connection with it, and Robert L,amb 
contended that, while he knew of the two barrels being buried in his 
yard, yet he had no part therein or knowledge that the contents were 
to be used to distill spirituous liquors; that he was away from home 
the day the still was found from 8 or 9 o'clock in the morning until 2 
or 3 in the afternoon. Dave contended that the two barrels of béer 
found at his well were intended to make vinegar for his domestic use 
in putting up cabbage and peaches ; that he knew nothing of the bar- 
rels buried in his smokehouse ; had never used them ; that negroes had 
occupied the premises the year before; that the Coca-Cola kegs had 
been purchased by him from a negro, one for the purpose of making a 
water cooler, and the others to put up cabbages for winter use. Un- 
der this state of the testimony, the court would not hâve been justified 
in withdravi'ing from the jury the considération of whether Dave Lamb 
was guilty of the first count, and the charge was properly refused. 

[2] As to the fourth assignment, the court covered in its gênerai 
charge the définitions of possession, custody, and control fully. The 
défendant cannot put the trial court in error because it failed to give 
the charge in the very words requested, where the subject-matter of 
such charge is fully covered by the court in its charge. The requested 
charge further seeks to hâve the court charge the jury that there was 
no évidence that the défendants had the still in their possession or 
custody. Under the testimony, such a charge would hâve been im- 
proper. The same may be said of the fifth assignment. The court 
stated fairly and impartially the contention of the government and the 
contentions of each of the défendants, and submitted them to the jury 
to fînd which were supported by the testimony. This charge attempts 
to sélect the contention of Dave Lamb and instruct specifically on that 
contention. 

What we hâve said as to the fourth and fifth assignments disposes 
of the eighth assignment. If the testimony was such as to convince 
the jury beyond a reasonable doubt that Robert Lamb was in posses- 
sion, custody, or control of the still, the fact that he was not présent 
that particular day, or was seven miles away, could not affect his guilt. 
The charge seeks to confine the attention of the jury to that particular 
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day, and exclude the considération of tlie other circumstances in évi- 
dence. 

[3] This disposes of ail the assignments except the seventh. The 
charge requested undoubtedly is a correct statement of the law where 
circumstantial évidence is relied upon for conviction. The court, after 
defining circumstantial évidence, proceeds to charge the jury as fol- 
lows : 

"Where a case Is dépendent entirely upon eircuinsliuitinl évidence, as is tlie 
case in this case, the évidence nnist be of that desi'ee of strengtli to exclTid(? 
every other reasonable doubt save that of the guilt of tlie aecused. The 
true question in every eriminnl ca.se is wliether the évidence is sufiicient to 
convince you beyond a reasonable doubt of the defendant's guilt. If tlie 
évidence is of that degree of .streifgtli, then it would be your duty to convict. 
On the other hand, if it does not approaeh that degree of strength, then it 
would be equally your duty to aciiuit him." 

Hère the court, instead of charging the words of the requested 
charge, after charging the jury that the case was one of circumstantial 
évidence entirely, charges them that it must be of that degree of 
strength which excludes every reasonable doubt of guilt. This, it 
seems to us, protects every right of each of the défendants. It tells 
the jury that the circumstances they flnd to hâve been proven must 
exclude every reasonable doubt, except that of guilt, and is tantamount 
and équivalent to the use of the word "hypothesis." The jury must 
hâve understood from the charge of the court that, unless this circum- 
stantial évidence was .such as to convince them of the guilt of the 
aecused to the exclusion of and beyond a reasonable doubt, they could 
not convict; and this is sufficient and satisfies the law. 

Finding no error in the record, the judgment of the trial court is 
affirmed. 



GOOCH V. OREGON SHORT LINE R. CO. 

(Circuit Court of Appeals, Nlnth Circuit. April û, 1020. llehearing Deriicd 

May IT, IfiliO.) 

Ko. 336a. 

1. Carriers <S=^242— Caretaker accompanying shipment of live stock is passenger 

for hire. 

A shipper of live stock in interstate commerce accompanying it as care- 
taker under the usual drover's contract, niade a pai't of the bill of lading, 
providing for his transportalion without extra charge, is a passenger for 
hire. 

2. Carriers €=3307(6)— Notice of injury witliin time stated a condition of recov- 

ery, tiiougii carrier knew of injury. 

Where a drover's contract, iiiade part of a bill of lading covcring an 
interstate shipment of live stock, provided that the carrier should not 
be liable for injury unless given written notice witliin 30 days, the 
giving of such notice was esseiitial to a recovery, and the carrier's actual 
notice of the injury and atteinpts to luake a settlement did uot dispense 
therewith, where the ofCers of settlement were refused, aiul the in- 
jured party never stated tlie amount of his claim, even verbally, to 
the carrier's représentative. 

(g:::5Fûr ottier cases see same topic & KEY-KUMBER in ail Kcy-Numbered Digests & ladexea 
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In Error to the District Court of the United States for the Ëastern 
Division of tlie District of Idaho; Frank S. Dietrich, Judge. 

Action by John Gooch, Jr., against the Oregon Short Line Railroad 
Company. Judgment for défendant, and plaintiff brings error. Af- 
fîrmed. 

Tlip piaintiff in error, on Xovomlicr l'.'î, 1017, shiv^ped, ni iniprstate commerce, 
certain livo stoeli over ttie ra.iîroat] line of tlie défendant in error, aeeoinpany- 
jnf; llie shîpincnt as caretai^er under tlio nsnal dro^cr's eontract, wliieli \vas 
made a part of tlie i)ill of Inding issiied to him l)y tlio railroad eonipany, and 
wliich is, in part, as follows: 

"Tn considération of his [plaintiff'sl carriase witliout charge othor than 
rlio suni stipiilatcd liercin for the carria»^ of the live stoclc meiitioned herein, 
as a carctal^er acconipanying said live stocl<, the undersigned [plaintiff] here- 
T)y agrées * * * that the carrier sliall not l)e liable for an.y accident or 
in.piry to hlm cansed l)y négligence on either liie gonig or retnrn trip, or 
wliile on or arovnid llie l'ailroad rracks or promises, unless tho undersigned 
fplaintiffi or his heirs or personal reiiresentatives shaU within .30 diiys nfter 
the accident or injury give notice in writing of his claim therefor to the gên- 
erai manager of the carrier on whose line iC occun't^l, and unless snch notice 
is given no claim for personal injury * * • shall lie valid or enforcoalile." 

The day after the beginning of such transportation, whlle the freiglit train 
carr.ying the plaintiff and liis stock was lying at a siding called Donovan, in 
the stato of Wyoniiiig, and wiiile the plaintiff was asleep, tho engine of the 
train, while switching, ran into the caboose, inflicting upon the plaintiff the 
Personal injuries for which the action was brought. The plaintilï' was taken 
to the hospital of the coinpany at Memmerer, Wyo., where he remaiued under 
rhe care of the company's physiclang for about 30 days, when, although not 
discharged, he was given leave to go to his home to spend Cbristmas. About 
5 days after the accident a claim. agent of the railroad company called upon 
the plaintiff at the ho.sx)ital to discuss a settlement with him, which the plain- 
tiff declined, on the ground that he was in no condition, jibysically or men- 
tally, to do so. The agent returned for the same pnrpose about tO days later, 
and the plaintiff again refused to discuss the matter. Later, and snb.sequent 
to the expiration of the ;{0-day period, similar attemiits were nmde by repré- 
sentatives of the Company, which offers of settlement being refused, the suit 
was commenced, and upon the trial of it, and proof of the facts that hâve beeii 
stated, the court below granted a motion inade by the défendant for a non- 
suit, and dismissed the action at the plaintifC's cost, wbo sued out the présent 
writ of error. 

J. H. Peterson and T. C. Coffin, both of Pocatello, Idaho, and 
Branch Bird, of American Falls, Idaho, for plaintiff in error. 

George H. Smith, of Sait Lake City, Utah, and H. B. Thompson and 
John O. Moran, both of Pocatello, Idaho, for défendant in error. 

Before GILBERT, ROSS, and PIUNT, Circuit Judges. 

ROSS, Circuit Judge (after stating the facts as above). [1] The 
shipment of the stock, being Interstate, was, of course, subject to the 
provisions of the act of Congress to regulate commerce (24 Stat. 379), 
pursuant to which the bill of lading was issued, containing the provi- 
sion regarding the transportation of the plaintiff in error on the same 
train to see to the proper care of his stock. That such caretaker is still 
to be regarded as a passenger for hire, notwithstanding the amend- 
ments made b)' Congress to the act to regulate commerce as it existed 
at the time of the décision of the Suprême Court in the case of New 
York C. R. Co. v. Lockwood, 17 Wall. 357, 21 h. Ed. 627, is shown by 
the comparatively récent décision of the same court in the case of 
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Norfolk Southern R. R. Co. v. Chatman, 244 U. S. 276, 37 Sup. Ct. 
499, 61 L. Ed. 1131, L. R. A. 1917F, 1128. That the carrier cannot 
stipulate for its exemption from its common-law liability, or for a 
limitation of such liability, is conceded by counsel for the défendant 
in error, so it is needless to refer to the numerous décisions to that 
eiïect that are cited for the plaintifï in error. 

[2] What was held by the court below, and what is hère contended 
in support of that décision, is that the clause of the contract in ques- 
tion, providing that the carrier should not be liable to the caretaker for 
any injury growing out of négligence of the former, unless he or his 
Personal représentative should within 30 days after injury give notice 
in writing of his claim therefor to the gênerai manager of the carrier 
on whose line the injury occurred, was a condition of recovery, and 
not any exemption from or limitation of liability, which condition it 
was essential for the plaintiff in error to hâve complied with before 
being entitled to bring the suit. 

In the case of Georgia, Florida & Alabama Ry. Co. v. Blish Milling 
Co., 241 U. S. 190, 36 Sup. Ct. 541, 60 L. Ed. 948, the bill of lading of 
an Interstate shipment issued by the initial carrier contained a stipula- 
tion that claims for failure to make delivery must be made in writing 
to the carrier at point of delivery within a specified period ; otherwise 
the carrier should not be liable. The Suprême Court there adjudged 
the required notice essential to the bringing of the action for the mis- 
delivery complained of, that the effect of such a stipulation is unaffect- 
ed by the form of the action, and that the parties to such a contract 
cannot waive its terms, nor can the carrier by its conduct give the 
shipper the right to ignore such terms and hold the carrier to a différ- 
ent responsibility than that fixed by the agreement made under the 
published tariffs and régulations. In the course of its opinion the court 
declared : 

"Ordinarily the managirig offlcer.s, and tbose respoiisible for the settlement 
and contest of claims, would be witliout actual knovviedge of tlie faets of a 
particular transaction. The purpose of the stipulation is not to escape lia- 
bility, but to facilitate prompt investigation. And to this end it is a pré- 
caution of obvions wisdoni, and in no respect répugnant to public policy, that 
the carrier by its contrairls should requlre reasonable notice of ail claims 
against it even with respect to its own opérations." 

In the later case of St. Louis, I. M. & So. Ry. Co. v. Starbird, 243 
U. S. 592, 37 Sup. Ct. 462, 61 L. Ed. 917, which involved an interstate 
shipment of peaches, a highly perishable article, and in which case the 
bill of lading stipulated that claims for damages must be reported by 
the consignée in writing to the delivering line within 36 hours after 
notice to the consignée of the arrivai of the f reight at the place of de- 
livery, and that, if such notice was not there given, neither the initial 
carrier nor any of the Connecting or intermediate carriers should be 
liable, the court adjudged the stipulation reasonable, and that non- 
compliance therewith excused the initial carrier from liability. 

We perceive no sound reason for making any distinction between 
the two last-mentioned cases and the présent one concerning a precise- 
ly similar condition relating to injury to the caretaker of the property 
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constituting the shipment. It is true that in the présent case the carrier 
had actual notice of the injury complained of, and through its agents 
souglit, without success, a settlement of tlie damages occasioned there- 
by ; but the offer of settlement was ref used, and at no time, so far as 
appears, was the amount of his claim stated, even verbally, by the 
plaintifï in error, or by any représentative of his. In the case of St. 
Louis, I. M. & So. Ry. Co. v. Starbird, supra, verbal notice of the 
damage to the property was given to a dockmaster of the delivering 
carrier, which tlie Suprême Court held did not satisfy the requirement 
of the stipulation that the damages should be reported in writing. The 
similar stipulation involved in Georgia, Florida & Alabama R. Co. v. 
Blish Milling Co., supra, requiring a claim to be made in writing, the 
court held (241 U. S. 198, 36 Sup. Ct. 541, 60 L. Ed. 948) to be satis- 
fied by a telegram which in itself, or taken with other documents, con- 
tained an adéquate statement of the claim. But hère there was no 
statement in any kind of writing of any claim, and not even any verbal 
statement of the amount of it. 
The judgment is affirmed. 



In re E. J. HIBNER OIL CO. 

CENTRAL TRUST CO. OF ILLINOIS v. HINES, Director General of Rail- 

roads. 

(Circuit Court of Appeal.s, Seventh Circuit. January 20, 1020. Reliearing De- 

nied May 4, 1920.) 

Nos. 2731, 2710. 

Bankruptcy €==349 — Unpaid freight charges for shîpments during fédéral 
control entitled to priority. 

Under Fédéral Control Act, § 12 (Comp. St. 1918, Comp. St. Ann. Supp. 
1919, § 3115%0. declaring moneys derived froni the opération of the rail- 
roads tlie property of tlie United State.s, and providing that at such peri- 
ods as the Président may direct tlie books sliall be closed and the balance 
covered into the treasury to the crédit of the revolving fund thereby cre- 
ated, unpaid freight charges on .shipmonts made during the period of féd- 
éral control are the property of the United States, and the claim therefor 
is entitled to priority in bankruptcy under Bankruptcy Act, § 64b (Comp. 
St. § 9648), and Rev. St. § 3466 (Comp. St. § 6372). 

Pétition to Review and Revise Order of, and Appeal from, the 
District Court of the United States for the Eastern Division of North- 
ern District of Illinois. 

In the matter of the E. J. Hibner Oil Company, bankrupt ; the 
Central Trust Company of Illinois, trustée. The claim of Walker 
D. Hines, Director General of Railroads, operating the New York 
Central Railroad, was avi'arded priority, and the trustée appeals and 
brings a pétition to review and revise the order. Affirmed. 

Edward R. Tiedebohl, of Chicago, 111., for petitioner and appellant. 
F. W. Flott, of Chicago, 111., for respondent and appellee. 

Before BAKER, ALSCHULER, and EVANS, Circuit Judges. 

<g;3:;3For other cases see same topic & KEY-NUMBER in ail Key-Numbered Digests & Indexes 
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ALSCHULER, Circuit Judge. The claim is by tlie United States 
for unpaid freight charges due from bankrupt on cil shipinents inade 
in August, 1918, over the New York Central Raih-oad, which was 
then being operated under fédéral control. The only question be- 
fore us is as to the propriety of the order of the District Court ac- 
cording the claim priority in payment over bankrupt's gênerai cred- 
itors. 

If the claim is property of, and constitutes a debt due to, the United 
States, then concededly its priority was properly found. Rev. Stat. 
U. S. § 3466 (Comp. St. § 6372) ; U. S. Bankruptcy Act, § 64b (Comp. 
St. § 9648). Section 12, c. 25, of the Act of Congress of March 21, 
1918 (40 Stat. 451 [Comp. St. 1918, Comp. St. Ann. Supp. 1919, § 
3115%/]), known as the "Fédéral Control Act," provides: 

"Moneys and other property derived from the opération of the carriers dur- 
ing fédéral control are hereby declared to be the property of the United States. 
tJnless otherwi.se directed by the Président, such moneys slmll not be covered 
into the Treasury, but .such moneys and property sliall remain in the eustody 
of the same ofHcers, and the aocountin^ thereof shall be in the saine manner 
and forni as before fédéral control. • * * 

"At such periods as the Président may direct, the hooks shall be closed and 
the balance of revenues over disbursements shall be covered into the Treasury 
of the United States to the crédit of the revolving fund created by this act. If 
such revenues are insufflcient to meet such disbursements, the deiicit shall be 
paid out of su(^h revolving fund in such manuer as the Président may direct." 

The "revolving fund" referred to is the $500,000,000 appropriated 
by the same act (section 6, c. 25 [section 31153/4f]) for paying just 
compensation to railroad companies, and for maintenance and bet- 
terments as therein specified. 

It is contended for the trustée that under correct interprétation of 
the act — 

"uncollected traiisportation charges constitute a debt between the carrier and 
the bankrupt, and that when thèse charges are actually paid into the car- 
rier, and when tlie books of the carrier hâve heen closed and a balance struck 
and a surplus found to exist, that then, and not till then, is the money [sur- 
plusj the property of the United States." 

This is clearly a misapprehension of the scope of the act, and par- 
ticularly of the section quoted. The provisions respecting custody of 
moneys, and closing of books and turning over of moneys to the 
United States Treasury, bear no relation to, and do not limit, that 
part which unqualifiediy déclares the ownership of the moneys and 
other property derived from opération of the carriers to be in the 
United States. The plain language of the act cannot be departed 
from, and inust be given its manifestly intended etïect. This claim 
for freight charges is "property" derived from opération of the car- 
rier during fédéral control, and is thus property of, and therefore 
a debt due to, the United States. As such it was entitled to the priority 
as fovmd. 

The order of the District Court is aflirmed. 
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PRICE V. ZERBST, Warden. 

(Circuit Court of Appeals, Flfth Circuit. March 27, 1920.) 

No. 3491. 

Hafaeas corpus <@:=322(l)— Unauthorized substitute sentence does not invalidate 
original sentence, and se is not ground for writ. 

Tliat, after sentence cl' a defendaiit to a terin in prison, a substitute 
sentence was iini)osecl in his absence, differinj; only as to its terni, alïords 
no grounil for liabeas corpus before tbe expiration of eitlier terni ; ttie 
first sentence oeing still in force, if tlie second was unauthorized and 
void. 

Appeal from the District Court of the United States for the North- 
ern District of Georgia; Samuel H. Sibley, Judge. 

Habeas corpus by Richard F. Priée against Fred G. Zerbst, Warden 
of the United States penitentiary at Atlanta, Georgia. Writ denied, 
and petitioner appeals. Affirmed. 

The f ollowing is the opinion of Sibley, J., in court below : 

The pétition for liabeas corpus discloses that on April 30, 1919, the peti- 
tioner was seiitenced to tlie penitentiary in tlie District Court of the Southern 
District of New Yorlv, for a terin of three years, to date froni a day six 
months previous, on wiiich petitioner had been arrested and imprisoned. No 
contention is made but that this sentence was lawful. Tiie saine day, it is 
averred, in the absence of the petitioner and without his lînowledge or con- 
sent, there was substituted for that sentence, one for two years and six 
months, to date from tlie day of the sentence. The petitioner claims that there- 
by he was deprived of soine advantages as to parole and réduction of time for 
gooa bohavior ; but no application for parole is alleged to hâve been made and 
refused because prématuré. 

If the substituted sentence be vold, as contended, instead of merely errone- 
ous, then the original sentence is still of force. In no case could it be said that 
the petitioner is unlawi'uUy conlined, since tlie term of neither sentence has 
expired under any view of it. No reason is disclosed why he should now be 
set at liberty, as he claims. 

His imprisonment apijearing to be lawful undcr eitlier sentence, the writ 
of habeas corpus is denied. 

Richard F. Price, in pro. per. 

Hooper Alexander, U. S. Atty., and John W. Henley, Asst. U. S- 
Atty., both of Atlanta, Ga., for appellee. 

Before WALKER, Circuit Judge, and CALL and HUTCHESON, 
District Judges. 

PER CURIAM. For reasons stated in the opinion rendered by 
the District Judge, we think that the refusai to order the issue of the 
writ of habeas corpus was proper. The averments of the pétition 
for the writ did not show that the restraint complained of was illégal. 

Affirmed. 

®=3For other cases nc.e same topic & KBY-NUMBBR in ail Key-Numbered Digests & Indexes 
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ELECTRIC BOAT CO. v. LAKE TORPEDO BOAT CO. 

(Circuit Court of Appeals, Tliird Circuit. April 10, 1920.) 

No. 2170. 

United States ©=^97— Government contractor not exempt from suit for infringe- 
ment. 

Act June 25, 1910 (Comp. St. § 9465), giving a riglit of action in the 
Court of Clalms to a patentée wliose invention lias been "used by the 
United States without liceiise," cannot be construed as vesting tlie 
United States witli a gênerai license, nor to entitle a contractor for govern- 
ment work to appropriate a patented invention without liability for in- 
fringement. 

Appeal from the District Court of the United States for the District 
of New Jersey; John Rellstab, Judge. 

Suit in equity by the Electric Boat Company against the Lake Tor- 
pédo Boat Company. Decree of dismissal, and complainant appeals. 
Reversed. 

See, also, 215 Fed. 377. 

Pennie, Davis, Marvin & Edmonds, of New York City (Dean S. 
Edmonds and William H. Davis, both of New York City, of counsel), 
for appellant. 

W. À. Pauling, of New York City, for appellee. 

Before BUFFINGTON, WOOELEY, and HAIGHT, Circuit 
Judges. 

PER CURIAM. Manifestly, the action of the court below in dis- 
missing the bill of complaint was influenced by its proper désire to con- 
form to the décision of the District Court of the United States for 
the Southern District of New York involving the same subj ect-matter 
{Marconi Wireless Telegraph Co. v. Simon [D. C] 227 Fed. 906), 
and which had been affirmed by the Circuit Court of Appeals for the 
Second Circuit (231 Fed. 1021, 145 C. C. A. 656). Subsequently on 
writ of certiorari, this décision was reversed by the Suprême Court of 
the United States (246 U. S. 46, 38 Sup. Ct. 275, 62 L. Ed. 568), fol- 
lowing its décision in the case of William Cramp & Sons Ship & En- 
gine Building Co. v. International Curtiss Marine Turbine Co. et al., 
246 U. S. 28, 38 Sup. Ct. 271, 62 L. Ed. 560. 

As, therefore, the authority upon which the court below relied 
has now been overruled, and in compliance with thèse décisions of the 
Suprême Court, it foUows that the decree below should be reversed, 
and the bill reinstated. 

^ruFor other cases see same toplc & KEY-NUMBBR in ail Key-Numbered Dlgests & Indexes 
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McMILLAN V. FISCHER AUTO BED & CAMP CO. et al. 

(District Court, W. D. Washington, N. D. January 12, 1920.) 

No. 169. 

1. Patents ®=:239— Duplication of material feature of patcntod devlce does not 

avoid Infrlngement. 

The duplifaUun of a feature of a patented structure, the effect and 
advantage of wLilch lias been sliown by tbe patent, does not In a patenta- 
ble sensé difïerentiate two structures in any substantial way. 

2. Patents €=^178— Not so strictiy construed as to nulllfy doctrine of mechanical 

équivalents. 
The ruie that a patentée must be strictiy limited to the languuge of 
, his claims Is not to be so strictiy applied as to nulllfy the doctrine of 
mechanical équivalents. 

3. Patents ©=3239— Adding feature which merely compllcates structure does not 

avoid infrlngement. 

The addition of a feature whleb only complicates and malîes more 
cuuibersome the patented structure does not diCCerentiate it in a pat- 
entable sensé. 

4. Patents <S:=::3lG7(l)— Cuts cannot override plain language of claims. 

The cuts in a patent cannot be used to coutradlct the plain language 
of the claims. 

5. Patents <g;=>328— For automobile bed infringcd. 

The McMillan patent, No. l,i;U'),!S8,"i, for a support for automobile beds, 
held infriuged by a structure which diiïers only in the substitution of 
mechanical équivalents. 

In Equity. Suit by Clifford K. McMillan, doing business as the 
Auto Bed Company against the Fischer Auto Bed & Camp Company, 
Casper Fischer, and Elvira Fischer. Decree for complainant. 

G. Wright Arnold, of Seattle, Wash., for complainant. 
P. M. Liddy and Thos. R. Horner, both of Seattle, Wash., for de- 
fendants. ...^ ...>.; .i„ l...^,U_......„l. , 

CUSHMAN, District Judge. The patent in suit, No. 1,136,885, 
relates to the art of automobile beds capable of affording sleeping 
accommodations for one or more persons when set up in the automo- 
bile. More particularly, the object of the invention is to provide an 
automobile bed which utilizes the seat cushions of the vehicle, to be 
supported on bars, which, in turn, are supported by the backs of the 
seats, with a canvass sling slung above such cushions and resting at 
its intermediate portion upon the cushions; the function of the sling 
being to provide a support for the head and feet of the user while 
the back, shoulders, and bips are supported by the cushions, construct- 
ed in such a manner as to permit of convenient storage and carriage 
in the automobile when the bed is not in use. 

Among other things, it was necessary, in order to get a bed of suffi- 
cient length under ordinary conditions in an automobile, that the bed 
be extended over, or in front of, the back of the front seat. Hence 
some means must be provided for spanning the space in front of the 
front seat and the space between the front of the back seat and the 

©=3For other cases see same toplc à KBY-NUMBER in ail Key-Numbered Dlgests & Indexe» 
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cushions, which, when in position, form a part of the bed, in order that 
the head and feet of the user might be supported. The cushions, being 
of smail vvidth, were positioned so as to carry the chief weight of the 
occupant or occupants. It was also necessary to set the bed as lovv 
in the car as possible to give as much clearance above the bed and 
between it and the top of the automobile as possible, and increase the 
facility of getting in and out of the bed. 
The daim of the patent in suit is as follows: 

"The comblnation with a two-scated vehicle body having a supporter! top 
thereover, of a nnmber of spaced longitudinal bars overlying the backs of tlie 
seats and each liaving one end formod into a Uack engasing arch, a pair of 
ensilions arranged transversely on the bars, and a flexible sling resting at its 
intermediate portion on said cushions and haviiig attaehing nieans connected 
to the supports of said top." 

The défense is noninfringement. The points of difïerence in de- 
fendants' device, upon which most reliance has been placed, are two : 

[1] First. That the longitudinal bars used by the défendants are 
arched, or hooked, at both ends, while the claim of the patent in suit 
calls for bars with "one end f ormed into a back engaging arch." The 
évidence shows that the arch called for in the claim was adopted with 
the object of securing the bed against latéral movement; that it was 
designed originally for a type of car with the back of the back seat 
higher than the back of the front seat; that this feature lowered the 
bed and brought the longitudinal bars on a level with, and across the 
top of, the back of the front seat. 

The idea being clearly shown by the patent in suit of accomplishing 
this in an automobile, where one seat back was higher than the other, 
by arching one end of thèse rods, no invention is involved, nor sub- 
stantial difiference in means or opération shown, by securing a further 
lowering of the bed by arching both ends of thèse longitudinal bars in 
order to hook them over the backs of both seats. Such a change would 
readily occur to one of ordinary mechanical skill familiar with the art. 
The duplication of a feature, the effect and advantage of which has 
been shown by the patent in suit, does not, in a patentable sensé, differ- 
entiate two structures in any substantial way, Dunbar v. Meyers, 94 
U. S. 187, at page 197, 24 h. Ed. 34; Walker on Patents (5th Ed.) 

Second. Substantially the only other difïerence in défendants' de- 
vice from that of the patent in suit is as to the means used of giving 
greater length to the bed at the foot by an extension of the canvas 
sling forward in the car beyond the edge of the supporting cushion 
upon which the intermediate portion of the sling rests. The width 
of the two seat cushions of an automobile, when placed edge to edge 
upon the longitudinal bars of both devices, being short of that which 
would be necessary to support in its entire length the reclining body 
of an adult, the object of the extension forward in both devices is to 
overcome this and secure a greater length, thereby affording support 
in the same plane for the feet of those occupying the bed. The means 
for accomplishing this, pointed out in the claim, are : 

"A flexible sling resting at its intermediate portion on said cushions and 
having attaehing means connected to the supports of said top." 
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The only thing shown in this particular art before the patent in suit 
is disclosed by the patent to Bradley, No. 1,082,223. The device there 
shown closely resembles a hammock fully spread at each end, or the 
ordinary canvas cot without side bars, attached to and set up in an 
automobile, being pulled or stretched forward over the back of the 
front seat. The cushions form no part of the structure in the device 
of the Bradley patent. 

Upon considération of the somewhat analogous art of beds to be 
set up and taken down in the cars of railroad trains, I conclude that 
the most novel and important feature of the patent in suit is the means 
disclosed of accomplishing the lengthening of the bed by means of the 
extended canvas. Plaintiff was early in the field, and his device met 
with wide and immédiate success, and he lias spent considérable sums 
of money in introducing its use. While not of an epoch-making na- 
ture, it is a meritorious invention, and entitled to libéral protection 
against mechanical équivalents. 

In the patent in suit, a substantial, ever-present feature of automo- 
biles, the top supports, are used as fastening points, or anchors, by 
attaching to which the forward end of the canvas sling, latéral exten- 
sion and support are secured. The advantage of such a fastening for- 
ward to some fixed part of the automobile had been shown in the 
Bradley patent. By using the top supports for this purpose, the struc- 
ture is lessened both as to weight and number of parts — both important 
points in such a structure, as it is obvions that such a bed would, 
ordinarily, only be used on extended trips and must be carried in the 
automobile. 

[2] While it is true that the patentée must be held strictly to the 
language of his claim, even where the inventor was entitled to a broad- 
er claim than that to which he hmited himself, and that, if he claimed 
only a part of his invention, he is presumed to hâve abandoned the re- 
mainder of it to the public, yet such rule, if absolutely applied, would 
abolish the doctrine of mechanical équivalents. The protection af- 
forded by the patent against mère mechanical équivalents is not con- 
fined to claims that are ambiguous. The limitation in the présent claim 
did not pertain to the inventive step, but was rather an adaptation of 
the invention to its environment. D'Arcy Spring Co. v. Marshall Ven- 

tilated Mattress Co., 259 Fed. 236, C. C. A. . The necessity 

for some means to perform the function or work of extending the 
canvas remained to be overcome by défendants. They do not use the 
particular means specified in the claim ; but the work of supporting 
and extending the canvas in the suit is performed by différent means. 
The question, therefore, is : Is this means substantially différent, or 
does it operate in a substantially différent manner? 

The défendants, in their device, do not fasten the foot of the bed 
to the top supports, or similar parts of the car. On account of this 
différence, they hâve been compelled to put in their device an addition- 
al part or feature, thus complicating the structure. This feature or 
member consists of arms or extensions of the hook or arch portion of 
the longitudinal rods forward of the cushions supported on the bars. 
To and towards the front end of thèse extensions, the canvas is 
264 F.— 43 
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stretched. By this means, the end of the canvas is pushed forward 
by thèse members and held up by them at the same time, both of which 
functions are accompHshed in the device of the patent in suit by con- 
venient attachment of the forward end of the canvas to some part of 
the top support in front of and above the plane of the bed. Swinging 
it to the top, it was only necessary to adjust the length of the cord or 
other attaching means to support the foot at the bed level. It was 
only necessary to carry the point of its attachment to the top support 
forward, or shorten such attaching means, in order to extend the 
canvas. 

As long as the idea of supporting and extending the sling by attach- 
ing to the supports is clearly shown by the patent in suit, no invention 
is involved, or operative différence shown, merely by putting the 
supporting means below the sling and pushing the foot forward and 
up, instead of pulling it forward and up. 

[3] The addition of a feature which only complicates and makes 
more cumbersome a structure does not differentiate it in a patentable 
sensé. A^iewed as a new feature or means for securing the extension 
and support of the sling, it constitutes merely a forma! change, readily 
suggested to one of ordinary skill in the art, and not a substantially 
différent means, and, by pushing the end of the canvas forward, in- 
stead of pulling, it, as in the device of the patent in suit, it cannot be 
said to operate in a substantially différent manner, nor upon a différ- 
ent principle. It is a mechanical équivalent only, although a clumsy 
one. Counsel's likening the situation to the différence between prop- 
ping a door open and tying it open is peculiarly appropriate. 

That there is no substantial operative diiîerence in the two devices 
in question was demonstrated in court by the attorney'for complainant 
interchanging the means used for securing the support and extension 
of the canvas. After défendants' device was set up in the body of the 
automobile in the courtroom, plaintifî removed one of the horizontal 
bars, and substituted in its place one from his own device, and tied the 
canvas to the wind shield on the one side, leaving the opposite side 
supported by the two-piece arm of the défendants' structure, which 
left the bed in substantially the same position in every respect as be- 
fore. 

Défendants hâve contended that this was an unfair test, arguing 
that eut No. 1, accompanying the spécifications of the patent in suit, 
discloses that the supports of the top, referred to in the claim of the 
patent, relate to the top of the bows upon which the canvas or other 
material of the automobile top directly rest, as distinguished from the 
side and end standards, which support the top. 

[4] It is a well-known rule of patent law that such cuts or illustra- 
tions cannot be used to contradict the plain language of the claims. 
Elgin Co-operative Butter Tub Co. v. Creamery Package M. Co., 80 
Fed. 293, 294, 25 C. C. A. 426. If the eut and language make the 
expression of the claim ambiguous, such ambiguity is removed by the 
following statement in the spécifications of the patent: 

"In the embodiment illustrated, the body B Is provîded w1th a sxiitable 
top 2', which is attached thereto by means of the usual supports S. The 
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parts KO far deseribed form no part of tlie présent Invention, and are merely 
lllustrated for diseloslng its application." 

That portion of the wind shield vvhich may appropriately be deserib- 
ed as its frame, in ail automobiles where the top covers the entire 
length of the body of the automobile, bears substantially the same rela- 
tion to the top as do its side and end supports, and ordinarily it is in 
fact one of the supports of the top. 

[5] The conclusion that the changes made are merely formai and 
simple mechanical équivalents to those disclosed by the patent in suit 
is based upon the following, among other, authorities : Machine Co. v. 
Murphy, 97 U. S. 120, 125, 24 L. Ed. 935 ; Morley S. M. Co. v. Lan- 
caster, 129 U. S. 263, 278, 9 Sup. Ct. 299, 32 L. Ed. 715 ; Weber Elec. 
Co. V. Union Elec. Co. (D. C.) 226 Fed. 482; Hess-Bright Mfg. Co. 
V. Fichtel, 219 Fed. 723, 730, 135 C. C. A. 421 ; Rauchbach-Goldsmith 
Co. V. Seward Trunk & Bag Co., 255 Fed. 567, 568, 166 C, C. A. 635 ; 
Austin Mfg. Co. v. American Well Works, 121 Fed. 76, 57 C. C. A. 
330; Benbow-Brammer Mfg. Co. v. Simpson Mfg. Co. (C. C.) 132 
Fed. 614; Benbow-Brammer Mfg. Co. v. Straus, 166 Fed. 114, 116, 92 
C. C. A. 98; American Hoist & D. Co. v. Nancy Hanks H. P. & F. Co. 
(D. C.) 216 Fed. 785; Walker on Patents (5th Ed.) § 353. 

In Wilson & Willard Mfg. Co. v. Union Tool Co., 249 Fed. 729, 161 
C. C. A. 639, the court had under considération two complicated ma- 
chines, each of many features, and the formai changes in the devices 
were found to affect the principle of opération. Ail the éléments were 
old in the art. In the structure in the instant case the essential élé- 
ments are f ew and simple ; not old in the particular art in the patent, 
although cushions were old in the analogous art of beds in sleeping 
cars of railroads, and arched longitudinal bars do not appear in either 
art prior to complainant's invention. 

A minor infringement by défendants is shown by the évidence to 
bave occurred upon a three-months automobile trip made by the de- 
fendants before they began the manufacture and sale of their device. 
The automobile bed used by them on this trip cannot be distinguished 
in any particular, as disclosed by the évidence, from that of the patent 
in suit. An attempt was made to do so by défendants claiming that, 
although the pictures of their car taken on this trip show the foot of 
the bed hooked up to the bows of the automobile top, it was only 
hooked up in that manner to get it out of the way of the driver. 

I am compelled to discrédit this statement, because of the use made 
by the pictures in circularizing their device for sale. One of thèse pic- 
tures, marked "In Use" in this circular, shows an occupant in the bed. 
As there is also a person seated at the steering wheel, this might not 
be altogether conclusive, were it not for another picture showing the 
bed in the same position, marked "Installed," with no one at the steer- 
ing wheel. I must conclude, from the two pictures and the use made 
of them in the circular, that the bed was in ail things made up as it was 
intended to be in actual use, and not as it might hâve been supported 
when not in use. It is unreasonable that, in using thèse pictures for 
circularizing purposes, in order to induce purchases of the bed, they 
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would have pictured the bed in a form other tlian as designed for use, 
when pictures might have been easily taken to show such f act. 

It is further contended by défendants that their device is not an in- 
fringement, because it may be set up and used in a car without a top, 
and without supports for a top. While this may be true, technically, 
the évidence fails to disclose the use of beds in cars without tops, and, 
in view of the well-known fact that substantially ail touring cars are 
provided with tops, and that extended trips are not made in cars with- 
out tops, and that the advantages of a top over the bed under substan- 
tially ail conditions are manifest, I conclude that a distinction attempt- 
ed to be drawn on this account is more theoretical than practical. 
Both reason and expérience show that such use is not, and will not be, 
made of such beds. One of the supports of the top, even in a car 
with the top down, would still remain ; that is, the wind shield and the 
frame, and, as already pointed out, the top and supports are, by the 
spécifications, disclaimed as part of the invention. 

Any other différences in the two devices before the court are in en- 
tirely nonessential particulars, and it is not necessary to disclose them. 
The circumstances might suggest a studied évasion by the défendants 
of complainant's patent ; but, having reached the conclusion indicated, 
it is not necessary to détermine that question. 

A decree will be entered against ail the défendants. 



BELKNAP HARDWARE &. MFG. CO. et al. v. OHIO RIVER CONTRACT 

CO. et al. 

(District Court, W. D. Kentucky. April 6, 1920. On Motion to Dismiss, May 

20, 1920.) 

On Motion to Substitute Party, 

1. United States iS=»67(3)— Remedy of creditors on government contractor's 

bond is by action at law. 

Tlie riglit given one wtio furnished materlals or labor to a govern- 
ment contractor to sua in the name of tlie L'nited States on tlie bond of 
the contractor, under Act Feb. 24, 1905 (Comp. St. § 6923), is to be en- 
forced by an action at law. 

2. Courts ©=3335(1)— State statuts regulating amendment of légal actions not 

applicable to fédéral equity suits. 

The Kentucky Code regulating proceedings in actions at law, includlng 
provisions for amendment of pleadings, is not applicable to a suit l)y 
creditors of a government contractor to recover tlie amount paid by the 
government to the contractor's receiver and to be subrogated to the 
claims of sureties on the contractor's bond, which is a purely équitable 
suit and is governed only by the equity iules. 

3. United States. <g=367(3)— Créditer oannot sue on government contractor's bond 

untii after six months. 

Under Act Feb. 24, 1905 (Comp. St. § 6923), an action brought by one 
who furnished material or labor to a government contractor on the contrac- 
tor's bond cannot be begun until the expiration of the six months after 
the completion of the work allowed for action by the United States on the 
bond for its own beneflt. 

^saFor other cases see same topic & KEY-NUMBER in ail Key-Numbered Digesta & Indexes 
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4. Limitation of actions C=^I27(I2)— Amendmcnt of créditons' bill te recover 

funds from receiver, so as to recover on government oontractor's bond, states 
new cause of action witliin statiite. 

To ])cnnit a liill lii'oiisnt Viy creditors of an iiisolvcnt goveninient con- 
tracfor for luatxrials aiul labor furnislicd to recover from tlie receiver 
the amount pnid tlie contracter liy tlie froverninent, and to be snbrogated 
to tlie rights of tlie siireties on the bond, to be amendcd by substitnting as 
plaintitf the TTnited States, so as to anthorize recovery on the oontractor's 
bond under Act Feli. 24, 1905 (Conip. St. § 6928), states a new cause of 
action, and vvill not be allowed after the expiration of the year limited 
by that statute for conimoncing actions on the contra(!tor's bond. 

On Motions to Pisnilss. 

5. United States i®=367(3)— Act of 1894 as to bond to protect materialmcn is su- 

perseded by act of 1905 fixing time for suit on sucfi bond, 

Act Ang. 13, 1804, requiring go-\'ernnient coutractors to give a bond con- 
ditioned on paylng laborors and materialmen, and entitling the latter to 
sue tbereon in the nanie of the T'nited States, withont fixing any limi- 
tation for such suit, was entirely snperseded by Act Feb. 24, 1005 (Comp. 
St. § 692.3), requiring a similar bond, but authorizing suit by materialmen 
and laborers tbereon only after the expiration of six months from the 
coinpletion of the work and within oiie year of sucli completion. 

6. United States >S=367(I)— No equity against siirety after action is barred. 

After the expiration of time wltliiii wliicli, under Act Feb. 24, 190.1 
(Comp. St. § 0923), laborers and materialmen ean sue on a contractor's 
bond, tliere is no equity against the surettes on the bond in favor of 
laborers and materialmen whicli woiild entitle the latter to préférence in 
payment from a fund in the hands of the receiver of the contraetor, as 
against creditors of tlie contraetor who were also surettes on the bond. 

7. United States <S=:367(2)— Liability of surety cannot be extended, except by 

new written contract. 

The surety on the liond of a government contraetor is liable only to the 
extent specified by statute, not as sureties on the contracts for labor and 
materials as such, and such liabillty can be increased or extended only by 
another contract in writing. 

8. United States i®==67(l)— No equity against surety, where payment wouid 

hâve been obtained by prompt action on bond. 

Where materialmen and laborers, by suiiig on a government contractor'a 
bond within tlie time reiiuired, could bave collected their daims in full 
from a fund tlien in the hands of reeeivt^r, so that the sureties could hâve 
been relieved of ail liability, there can be no equity against the sureties 
after the laborers and materialmen liad lost their rights on the bond by 
failure to sue tbereon in time. 

In Equity. Suit by the Relknap Hardware & Manufacturing Com- 
pany and other.s against the Ohio River Contract Company and oth- 
ers. On motion to substitute the United States as plaintiff for the 
benefit of plaintiffs. Motion denied. On motions to dismiss. Motions 
granted. 

John B. Tîaskin, of Louisville, Ky., for plaintiiïs. 
Helm Bruce, of Loui.sville, Ky., and O. W. McGinnis and W. M. 
Wheeler, both of Evansville, Ind., for défendants. 

On Motion to Sulîstitute Party. 

WAETER EVANS, District Judge. The act of Eebruary 24 \90? 
(33 Stats. 811, 7 U. S. Comp. Stats. 1916, § 6923), so far as présent 
purposes require a statement, provides : 

^saFor other cases see same topic & KBY-NUMBER in ail Key-Numberefl Digests & Indexes 
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"That hereafter any person or persons entering into a formai contract with 
the United States for tbe construction of any » * * public work, sliall 
be requlred, before commencing such work, to exécute tbe usual pénal bond, 
with good and sufficient sureties, with the additional obligation that such con- 
tractor or contractors shall promptly inake payments to ail persons supply- 
ing him or them with labor and materials in the prosecution of tlie work pro- 
vided for in such contract ; and any person, company, or corporation who bas 
furnished labor or materials used in the construction « * « of any 
* * * public work, and payment for which bas not been marte, shall hâve 
the right to Intervene and be made a party to any action instituted by the 
United States on the bond of the contracter, and to hâve tlieir rights and 
clairos ad.ludicated in such action and judgment rendered thereon, subject, 
however, to the priority of the claim ana judgment of the United States. If 
the full amount of the liability of rhe surety on said bond is insufficient to 
pay the fuU amount of said claims and demands, then, atter paying the fuU 
amount due the United States, the remainder shall be distributed pro rata 
among said Interveners. If no suit should be bronght by the United States 
within six months from the completion and final settlement of said contract, 
then the person or persons supplying the contracter with labor and materials 
shall, upon application therefor, and fumishing aflidavit to the department 
under the direction of which said work bas been prosecuted that labor or ma- 
terials for the prosecution of such work bas been supplied by him or them, 
and payment for which bas not been made, be furnished with a certified copy 
of said contract and bond, upon which be or they shall hâve a right of ac- 
tion, and shall be, and are hereby, authorlzed to bring suit in the name of 
the United States in tbe Circuit Court of the United States in the district in 
which said contract was to be performed and exeeuted. Irrespective of tho 
amount in controversy in such suit, and not elsewhere, for bis or their use 
and benefit, against said contractor and his sureties, and to prosecute the 
same to final judgment and exécution : Provided, that where suit is instituted 
by any of such creditors on the bond of the contractor it shall not be com- 
menced until after the complète performance of said contract and final settle- 
ment thereof, and shall be commenced within one year after the performance 
and final settlement of said contract, and not later ; and provided further, 
that where suit is so instituted by a créditer or by creditors, only one action 
shall be bronght, and any créditer may file his claim in such action and be 
made party thereto within one year from the completion of the work under 
said contract, and not later. If the recovery on the bond should be inadé- 
quate to pay the amounts found due to ail of said creditors, judgment shall 
be glven to each créditer pro rata of the amount of the recovery." 

[1] In Illinois Surety Co. v. Peeler, 240 U. S. 214, 223, 36 Sup. 
Ct. 321, 324 (60 L. Ed. 609), the Suprême Court said: 

"It is contended that the right given by the statute to the dcscribed credi- 
tors is of an équitable nature, and that the court erred in penuitting recovery 
at law. * * * The question lias not been raisod lieretol'ore in this court, 
but it has been assumed in many cases that tlie action to be lirought under 
the statute upon the coiitractor's bond, whether tbe action were instituted by 
the United States * * * or by creditors in the name of the United States, 
was an action at law. * * * In the Circuit and District Courts and the 
Circuit Courts of Appeals, while it seems that objection has rarely been made, 
there has been almost complète uniforniity in treating the creditors' action 
under the act of 1905 as one at lavif." 

It seems, therefore, to be clearly established that the actions provid- 
ed for in the act are actions at law on the bond, and not suits in 
equity. Neverthelcss the plaintiffs (63 in number) on December 12, 
1919, jointly brought in their own names, not an action a: law on the 
bond of a contractor exeeuted to the United States, but a suit in equity 
against a receiver of this court appointed in another action, with whoni 
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they Joined as défendants the contracter referred to and the sureties 
on the bond it had executed. The claims and objects of their suit 
are clearly set eut in the bill, in which it is stated that a contract, vari- 
ously modified, was entered into between the United States, on the 
one side, and the Ohio River Contract Company (hereinafter called 
the Contract Company), and Madison J. Bray and Jacob Eichel, its 
sureties, on the other, whereby the Contract Company agreed to fur- 
nish the necessary material, labor, and appUances to construct lock 
No. 41 in the Louisville & Portland Canal, adjacent to the Ohio river 
at the city of Louisville, Ky. The pénal sum named in the bond to 
insure its performance was $255,000, and the contracter and its 
sureties bound themselves in that sum to the United States. The bond 
also stipulated that the Contract Company should in ail respects duly 
and fully observe and perform ail the covenants, conditions, and 
agreements made by said contract according to the intent and meaning 
thereof, as well during any period of extension of said contract that 
might be granted as during the original term of the same. It stipu- 
lated that suit thereon might be brought in the courts of the United 
States for the district in which the canal was located and in which 
the contract was to be executed, and that process might be served 
and notice given in the way provided by the statutes. 

The Contract Company failed to complète its work under its con- 
tract, and in a separate action by one of its creditors this court ap- 
pointed a receiver for it, and the work under the contract was fully 
and satisfactorily completed by him and was accepted by the United 
States on December 23, 1918. It was then ascertained that a balance 
of $98,694.64 was due under the contract, and the government then 
paid that sum to the receiver, who now holds it subject to the orders 
of this court. The United States never brought any suit on the bond, 
of the Contract Company and has no interest in this action. 

The plaintiffs allège in their bill that there were a large number of 
gênerai creditors of the Contract Company, whose names are set 
forth. The bill then shows that Madison J. Bray, who was a gênerai 
créditer, has been adjudicated a bankrupt, that George D. Heilman is 
his trustée in bankruptcy, and that the Contract Company owed said 
bankrupt $438,868.23. It also allèges that Jacob Eichel is insolvent, 
but makes no allégation as to whether or not a trustée has been chosen 
for his estate. The plaintiffs then conclude their bill as follows : 

"The plaintiffs hercby claim that they and ail othcrs who funii-short labor 
or materials in the prosecution of the construction of said lock 41 are entided 
to the whole of the fund aforesaid in the liands of said receiver, after the 
payment of the expenses and allowancps which may be made by tliis court, 
and they further claim that they are entltled to be subrogated, to the exclu- 
sion of ail other creditors of said Madison J. Bray and Jacob Kichel, against 
the Ohio River Contract Company and the funds in the hands of the receiver 
as aforesaid. The claims of the plaintiffs above set forth became due and 
payable on the day of December, 1915, and plaintiffs demanded pay- 
ment of the Ohio River Contract Company at that time, which ijayment said 
Contract Company refused and still refuses to make. 

"Wherefore, plaintiffs pray that the costs and expenses against the fund 
in the hands of the receiver may be ascertained, and that the receiver may 
be required to pay into court the balance of said fund, and that the same may 
be distributed among the plaintiffs and ail persons who may hâve supplied 
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labor and raaterlals in tho prosccution of tlio work of constructing said lock. 
Plalntififs pray tliat the court uiay by order provide what notice sliall be given 
to the aforesaid creditors not before this court for the filing of any claims 
which they may hâve against the fund aforesaid, and furthcr provido lu 
what tline such clalnis shail be illed hereln, also provlding what notice shall 
be published and in what newspaper. And plalntlfCs pray for ail such proper 
relief as to equlty bolongs." 

It will be noted that the plaintiffs daim, first, that they are entitled 
to the whole of the money in the hancls of the court's receiver after 
payment of expenses and allowances ; second, that they are entitled 
to be subrogated, to the exclusion of ail other creditors of Madison 
J. Bray and Jacob Eichel, to the claims of Bray and Eichel against the 
Contract Company ; third, that the receiver be required to pay into 
court the balance of said ftmd, that the same may be distributed among 
the plaintifïs and such other persons as may hâve supplied labor and 
material ; and, f ourth, that they may hâve ail other proper relief as 
to equity belongs. 

It will be observed that there does not appear in the bill a single fea- 
ture of an ordinary action at law. It will also be observed, while 
plaintiffs' action was brought on the 12th day of December, 1919, 
that only 11 days later the period of one year after the completion of 
the contract on December 23, 1919, expired. 

On January 13, 1920, plaintitifs tendered an amended bill joining the 
United States as a party plaintiff, and thereupon, in writing, moved the 
court as f oUows : 

"The plaintiffs move the court to substltute the United States of America as 
plaintifC in thls case, for the use aud benefit of the plalntlfCs, In lieu of the 
]>laintlfl:s in their own persons." 

In addition to those raised by the motion of the plaintiffs to amend, 
other questions are presented upon the separate motions to dismiss the 
bill made by George D. Heilman, trustée of Madison J. Bray, and 
by George L,. Mesker, a gênerai creditor. 

The grounds for the motion made by Heilman, trustée, are stated 
to be: 

First — That said bill relies upon certain contractual obligations and 
sets out légal rights and calls for légal and not équitable remédies. 

Second — That the bill sets up no lien, priority, or other equity, 
nor any facts which would create such lien, priority, or equity. 

Third — That, as appears by the allégations of said bill, the estate 
of the Ohio River Contract Company is now under administration in 
this court in another action pending therein. 

Fourtli — That the bill does not state facts sufficient to constitute 
any valid cause of action in equity. 

Fifth- — That the bill is a suit upon the bond of a contracter for 
public work for the United States, which bond is copied into said 
bill, but the bill does not conform to the provisions of an act of Con- 
gress governing suits on such bonds, entitled "An act for the protec- 
tion of persons furnishing material and labor for the construction 
of public works," approved August 13, 1894, as amended by an act 
approved February 24, 1905 (7 U. S. Compiled Statutes of 1916, 5J 
6923), in that said bill is not filed in the name of the United States. 
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The grounds of Mesker's motion, though differently arranged, are 
practically the same as those stated by Heilman, trustée. 

Both sides of the questions thus presented hâve been elaborately 
and ably argiied, and hâve, with the authorities cited, received the 
carefiil considération of the court. 

[2] As we hâve seen, the plaintiffs' suit (assuming the averments 
of the bill to be true) is clearly of équitable cognizance, having, so far 
as perceivable, none of the characteristics of an action at law. In 
this situation the Code of Practice of Kentucky, regulating proceed- 
ings in actions at law, wouîd seem to be deprived of ail applicability, 
including those pertaining to the amendment of pleadings. Only the 
broader equity rules now in force are pertinent. But even those, as 
far as applicable hère, only authorize amendments, and not a substi- 
tution of an entirely différent suit, regardless of the intervening rights 
of other persons. 

[31 In eft"ect, therefore, the matters now under discussion turn 
upon the gênerai question : Would it be lawful or just to ail parties to 
permit the amendment proposed by the plaintiffs, whereby they would 
eliminate themselves, and, at the late day of January 13, 1920, more 
than one year after December 23, 1918, when the work under the 
contract was completed, bring a new suit in the name of the United 
States? 

The plaintiffs had no right to sue anybody during the first six months 
after December 23, 1918. Only the United States could sue dtiring 
that period, as is clearly established by the authority presently to be 
cited. During the next succeeding six months from June 23, 1919, to 
December 23, 1919, ail suits had to be brought in the name of the 
obligor in the bond, viz., the United States ; but the statute in ex- 
press terms gives, during that time, to every person described in the 
bond the right to use the name of the United States as plaintiff for 
his benefit. The United States was the necessary plaintiff, and in every 
known case under the act its name bas been used as permitted by the 
statute. Hère, however, not only was the proper course of suing at 
law not pursued, but no action in the name of the United States was 
brought before December 23, 1919; that date ending the period of 
one year after completion of the work under the contract. After 
the termination of that period no action on the bond is permitted by 
the act. 

[4] Does not the reasoning of the Suprême Court in Texas Cément 
Co. V. McCord, 233 U. S. 157, 34 Sup. Ct. 550, 58 L. Ed. 893, clearly 
settle the questions hère involved? In that case a materialman sued 
on the bond of the contracter, using the name of the United States as 
IJlaintiff for his use and benefit. The suit was brought within six 
months after the completion of the work, and one question was 
whether that was permissible under the statute. The court held that 
the action was prematurely brought, because no one but the United 
States, suing on its own account, could bring suit on the contractor's 
bond within six months after the completion of the work. The court 
also held that, where an original bill was prematurely filed, an inter- 
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vention after the six months and before the twelve months period 
had expired was not effectuai as such, nor as an original bill, and 
further that an amended bill, filed more than one year after completion 
of the work and settlement, if treated as an original bill, was filed too 
late. 

In that case, also, the court, as tersely stated in the syllabi, held, 
first, that when "the purpose of Congress is stated in such plain terms 
that there is no uncertainty, and no construction is required, it is un- 
necessary to inquire into the motives which induced the législation ; 
the only province of the courts in such a case is to enforce the statute 
in accordance with its terms" ; and, second, that "limitations speci- 
fied in the statute creating a new liability are a part of the right con- 
ferred and compliance therewith is essential to the assertion of the 
right conferred by the statute." 

Conversely, and bearing those two clearly stated propositions in 
mind, it would seem to be certain that this suit in equity, brought by 
certain individual creditors of the contracter, not upon the bond, but 
upon the assertion of équitable rights which they claim to hâve upon 
funds in the hands of the receiver of this court in another case, but 
which came to him from the United States as the final balance due 
under the contract made with the Contract Company for work on the 
canal, cannot now, after the expiration of the statutory period of 
twelve months be so altered or the bill so amended as to make it for 
the first time an action in the name of the United States on the con- 
tractor's bond as contemplated by the act of 1905. It seems to the 
court that, to reach any other conclusion, we should hâve to disregard 
ail of the above-stated rules announced in the case of Texas Cernent 
Co. v. McCord, 233 U. S. 157, 34 Sup. Ct. 550, 58 L. Ed. 893, and al- 
low an action on the bond to be commenced for the first time after 
twelve months from the completion of the contract, and thus, in 
effect, amend the act of Congress. 

In opposition to this conclusion, however, the complainants' coun- 
sel has cited many cases, only three of which need be specially noticed : 

In McDonald v. State of Nebraska, 101 Fed. 171, 41 C. C. A. 278, 
the suit was filed by the treasurer of that state in his oflScial capacity 
against the receiver of an insolvent national bank to recover money 
which had been deposited in the bank by the state of Nebraska. The 
défendant demurred upon the ground that only the state could sue 
upon the claim. The demurrer having been sustained in the lower 
court, the plaintifif was allowed to amend by joining the state of Ne- 
braska. The défendant carried the case to the Circuit Court of Ap- 
peals, which held, first, that under the practice in Nebraska, as well 
as under that of the United States, the trial court might permit 
amendments of the pleadings ; and, second, that "the amendment 
merely substituted the name of the state, who was the real party in 
interest, for that of her fiscal agent," and afhrmed the judgment. 

In re Griggs et al, 233 Fed. 243, 147 C. C. A. 249, was an interest- 
ing case, but a careful examination of the facts and of the questions 
involved discloses nothing analogous to this case. 

In Missouri, Kansas & Texas R. R. v. Wulf, 226 U. S. 570, 33 



BELKNAP HARDWARE & MFG. CO. V. OHIO RIVER CONTRACT CO. 6>^>i 

(264 F.) 

Sup. Ct. 135, 57 h. Ed. 355, Ann. Cas. 1914B, 134, the plaintiff, Wulf, 
in her own name brought an action against the railway company to 
recover damages for the death of her son. The trial court permitted 
the plaintifï to amend her pétition so as to sue as his personal repré- 
sentative. In the Suprême Court it was urged that this was erro- 
neous, but the court said : 

"It .«eems to us, however, tli.it, aside from the capacity in which the plain- 
tiff a.ssnmed to bring her action, therc is no substantial différence between 
the ori.iîinal and amended pétitions. In tlie former, as in tlie latter, it was 
sufliciently averred that the deceased came to his death through injuries suf- 
fered while he was eraployed by the défendant railroad company in interstate 
frommerce, ttuit liis deuth resulted from the négligence of the company and 
by reason of defects in ono of its locomotive engines due to its négligence, and 
that, since the deceased died unniai'ried and chiUlles.i^, the plaintiff, as his 
sole surviving parent, was the sole beneflciary of the action." 

The court further said; 

"It is true that inider the fédéral statvite the plaintiff conld not, although 
sole beneiiciary, rnaintaln the action except as personal représentative" 

— referring to a previous décision which had so held, but in which 
there was no offer to amend ; and the court, referring again to that 
case, said : 

"The décision left untoiiched the c|ne.?tion of the propriety of such an 
amendment as was applied for and allowed in the case before us — an amend- 
ment that, without in aiiy way modifying or enlarging the facts upon which 
the action was based, in effect merely indicated the capacity in which 
the plaintiff was to prosecute the action. The amendment was clearly with- 
in section 954, Rev. Stat. LComp. St. § 1501]." 

And the court added : 

"Nor do we think it was équivalent to the commencement of a new action, 
so as to render it subject to the two-year limitation pre.scribed by section 6 
of the Employers' Liability Act [Comp. St. § 8602]. The change was in form 
rather than in substance." 

Further along, at the close of the opinion, the court said that "the 
amended pétition set up no new facts as the ground of action." The 
judgment of the trial court in allowing the amendment was, upon those 
grounds affirmed. 

Thèse cases approved the action of the lower courts in permitting 
amendments — a course usually much within their discrétion — and 
it cannot escape attention that this was donc largely upon the ground 
that the changes were matters of form rather than of substance, and 
because the amendments neither enlarged nor modified nor set up any 
new facts, but only added the name of the party technically entitled to 
sue in cases where, in either event, the money to be collected went to 
the same person, regardless of the capacity in which the plaintifï sued. 

Those cases, therefore, when closely analyzed, do not seem to 
support with much, if any, strength the plaintififs' claim to amend in 
this instance, where there would be the addition or substitution of a 
new plaintifï, viz. the United States, which, while it alone had the 
right to sue on the Contract Company's bond, has no claim whatever 
to sue for any of the relief sought by the plaintifïs' bill, even if we as- 
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sume that the plaintiffs stated a cause of action in tlieir own behalf. 
Indeed, to permit the amendment offered hère would necessarily in- 
volve the making of most substantial and radical changes in the en- 
tire proceeding, especially as the act of 1905 gives the right to use the 
name of the United States only in a suit on the bond of the Contract 
Company within the year. If the amendment is allowed, and the 
United States is made the plaintifï, its pleading would hardly be suffi- 
cient in law until given the aspect of a suit to recover on the bond, 
which would radically change the facts set vip. Thèse things make 
this case altogether différent from the Nebraska case and tlae Wulf 
Case, so greatly relied upon by the plaintiffs' counsel. 

Difïering from either of those cases, this is an independent action 
in equity, which asserts claims by the plaintiffs of an équitable charac- 
ter upon funds which, though obtained by the receiver in the way in- 
dicated as the results of the contract between the United States and 
the Contract Company, may or may not belong equitably to the plain- 
tiffs to the exclusion of other creditors. 

Nor should it be forgotten that up to December 23, 1919, either one 
of the plaintiffs had a perfect right under the act of 1905 to sue in the 
name of the United States on the bond of the Contract Company, and 
any such suit would bave inured to the benefit of ail who had supplied 
labor or materials to the Contract Company. It would hâve drawn to 
it the fund in the receiver's hands, and in it ail questions could hâve 
been adjudicated and settled. The right of each and ail of the plain- 
tiffs to bring such a suit expired on December 23, 1919, and cannot 
be extended or enlarged by judicial action, either directly or indi- 
rectly. This situation may work a hardship, but the act is plain and 
explicit, as the Suprême Court has held. 233 U. S. 157, 34 Sup. Ct. 
550, 58 L. Ed. 893. 

In the very récent case of Miller v. American Bonding Co., 262 

Fed. at page 105, - — C. C. A. , the Circuit Court of Appeals of 

the Third Circuit said: 

"Miller's action against this surety is not based on any right of action In- 
volving a common-law right of trial by jury. It is l)ased solcly on the new 
right of action created by tlie statute 'upon the terms named.' Texas Cément 
Co. V. McCord. 233 U. S. 157. 34 Suii. Ct. 550, 58 Tj. Ed. 893 ; Illinois Surety 
Co. V. Peeler, 240 U. S. 214, 217, 36 Sup. Ct. 321, 60 L. Ed. 609. Thèse term.s 
Ijrovide for one action for ail claimants, after the United States has been 
satisfled, and one recovery for ail, under which distribution is niade on the 
claims proved acoording as the security is adéquate or inadéquate. In this 
scheme of the statute, the necessary implication is that there shall be one 
trial of the 'one action.' By refusing to subrnit his elaim to trial in the 
manner and at the time aft'orded by the statute, without offering to the 
trial judge any reason or excuse which might hâve removed him beyond its 
gênerai terms — as to the possibility of which we express no opinion — Miller 
waived the right of action which the statute gave him. As the right of action 
which Miller thus discarded could in no way hâve been revived and restored 
to him in the subséquent proceedings, it is not necessary to review those pro- 
oeedings in search for irregularities involving error." 

This language is by no means without bearing on the question hère 
involved. It seems clearly to resuit that the motion to substitute the 
United States as plaintiff should be and it is denied. 
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As we hâve seen, two of tlie défendants, viz. Bray's trustée in 
bankruptcy and ilesker, hâve separately moved to dismiss the bill, 
and in this way, also, very important and interesting questions hâve 
been presented. For, I believe, the second time in my judicial career 
I venture to make the suggestion that the parties in interest, in a spirit 
of compromise, might well endeavor to settle ail the questions involved. 
To give an opportunity for doing this, I postpone an opinion on the 
motions to dismiss. 

On Motions to Dismiss. 

In the opinion delivered in this case on April 6th last we endeavored 
to make clear several propositions, among which were : 

(1) That the bill of complaint attempts to show only a right in the 
plaintififs severally to certain équitable relief formulated in their prayer 
as follows : 

"Wherefore plaintiffs pray that tlie costs and expeiises against the fund in 
the hands of the receiver inay be a.scertainert, and that the receiver may be 
requircd to pay into court the balance of said fund, and that the same may be 
distributed among the plaiiitiffs and ail per.sons who may hâve supplied labor 
and materials in the pro.seontion of the work of constructing said lock. Plain- 
tifl's pray that the court may by order provide what notice shall be given to 
the aforesaid creditors not before this court for the iiling of any claims which 
they may hâve against the fund aforesaid and further provide in what timo 
such claiius shall be filed herein; also providing what notice shall be pub- 
lished and in what newspaper. And plaintiffs pray for ail such proper relief 
as to equity belongs." 

(2) That this relief was not admissible, inasmuch as the act of 1905 
only authorized actions at law on the bond of a contractor, which 
actions must be in the name of the United States, and must be hrought 
within the periods specified in the act, namely, when hrought by the 
United States on its own account the action must be instituted within 
six months after the completion of the contract, and when brought 
in the name of the United States for the benefit of private persons 
who had supplied labor or materials to the contractor it could only 
be brought after the expiration of six months after the completion of 
the work under the contract and within the six months next succeed- 
ing; and consequently 

(3) That if the latter course is not pursued then claimants lose ail 
benefits designed to be afforded by the bond of the contractors. The 
conséquence of thèse propositions hère must be that creditors of the 
contractor who had furnished labor and materials to him are now 
restricted to their légal rights, if any, outside of the stipulations of 
the bond. 

The authorities which appear plainly to establish thèse proposi- 
tions were cited in our former opinion and included Texas Cernent 
Co. V. McCord, 233 U. S. 157, 34 Sup. Ct. 550, 58 L. Ed. 893, Illinois 
Surety Co. v. Peeler, 240 U. S. 214, 223, 36 Sup. Ct. 321, 60 L. Ed. 

609, and Miller v. American Bonding Co., 262 Fed. 105, ■ C. C. 

A. . Notwithstanding this situation, it is nevertheless very en- 

ergetically contended in behalf of the plaintiffs that they hâve an "equi- 
ty" in the fund belonging to the Ohio River Contract Company (here- 
inafter called the Contract Company), and which fund is now in the 
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hands of the receiver of this court in another case. This contention 
appears to be based mainly upon the ground that two of the creditors 
of the Contract Company were sureties on tlie bond it gave to the 
United States, although the obligations of such sureties would appear 
to hâve heen exhausted upon grounds stated in the three cases just 
referred to. 

Preliminary to any discussion of thèse contentions it may be well, 
even if it be tedious, to set forth the apphcable statutory provisions. 
An act entitled "An act for the protection of persons furnishing ma- 
terials and labor for the construction of public works" was approved 
August 13, 1894 (28 Stat. 278), and is as fcllows : 

"That hereafter any person or persous entering into a formai contract 
with the United States for the constrnctlou of any public building, or tlie 
prosecutlon and completion of any public work or for repairs upon any 
public building or public work, shall be required before connncnoing such 
work to exécute the usual pénal bond, with good and suiHcient sureties, with 
the additional obligations that such contracter or contractors sliall promptly 
make payments to ail persons supplying him or thein labor and niaterials in 
the prosecution of the work provided for in such contract; and any person 
or persons making application therefor, and furnishing aflidavlt to tlie de- 
partment under the direction of wliich said work is being, or has been, prose- 
cuted, that labor or materials for the prosecution of such work has been 
supplied by him or them, and payment for which has not been made, shall be 
furnished with a certifted copy of said contract and bond, upon which said 
person or'persons supplying such labor and materials shall hâve a right of 
action, and shall be authorized to bring suit in the name of the United States 
for his or their use and benefit against said contracter and sureties and to 
prosecute the same to final judgment and exécution ; Provided, that such 
action and its prosecutions shall involve the United States in no expense. 

"Sec. 2. Provided that in such case the court in which sucli action is brought 
is authorized to require proper security for costs in case judgment is for tlie 
défendant." 

An act entitled "An act to amend an act approved August 13, 1894, 
entitled 'An act for the protection of persons furnishing materials and 
labor for the construction of public works,' " was approved February 
24, 1905 (33 Stat. 811 [Comp. St. § 6923]), and is in this language, viz. : 

"That the act entitled 'An act for the protection of persons furnishing ma- 
terials and labor fer the construction of public works,' approved August 13, 
1894, is hereby amended so as to read as fellows : 

" 'That hereafter any person or persons enterlng into a fermai contract with 
the United States for the construction of any public building, or the prosecu- 
tion and completion of any public work, or for repairs upon any public build- 
ing or public werk, shall be required, before coniniencing such work, to exé- 
cute the usual pénal bond, with geod and sufficieiit sureties, with the additional 
obligation that such contracter or contractors shall promptly make payments 
to ail persons supplying him or them with labor and materials in the prosecu- 
tion of the work provided for in such contract ; and any person, company, or 
corporation who has furnished labor or materials used in the construction or 
repair of any public building or public work, and payment for which has not 
been made, shall hâve the right to intervene and be niade a party to any 
action instituted by the United States on the bond of the contracter, and to 
hâve their rights and claims adjudicated in siicli action and judgment ren- 
dered thereon, subject, however, to the priority of the claim and judgment of 
the United States. If the fuU amount of the liability of the surety en said 
bond is insuffieient to pay the full amount of said claims and demands, then, 
after paying the full amount due the United States, the remainder shall be dis- 
tributed pro rata among said interveners. If no suit should be brought by 
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the Unitocl States witliin six moiiths from tlie complotion and final settle- 
ment of sald contract, then the porson or persons supplying the contracter 
with labor and materials shall, upon application therefor, and furnishing affl- 
davit to the departnicnt under the direction of which said work has been prçs- 
ecutod that labor or materials for the prosecutlon of such work has been sup- 
plied by him or them, and payment for which has not been made, be furnished 
with a certificd copj' of said contract and bond, upon which he or they shall 
hâve a right of action, and shall be, and are hereby, authorized to bring suit 
in the name of the TJnlted States in the Circuit Court of the United States 
in the district in which said contract was to be performed and executed, irre- 
spective of tlie amount in controversy in such suit, and not elsewhere, for his 
or their use and benefit, against said contractor and his suroties, and to prose- 
cute the same to final judgment and exécution : Provided, That where suit is 
instituted by any of such creditors on the bond of the contractor it shall not 
be commeneed until after the complète performance of said contract and final 
settlement thereof, and shall be commeneed within one yoar after the per- 
formance and final settlement of said contract, and not later : And provided 
further, that where suit is so instituted by a créditer or by creditors, only 
one action shall be brought, and any créditer may file his claim in such ac- 
tion and be made party thereto within one year Irom the completion of the 
work under said contract, and not later. It the recovery on the bond .should 
be Inadéquate to pay the amounts found due to ail of said creditors, judgment 
shau be given to each créditer pro rata of the amount of the recovery. The 
surety on said bond may pay into court, for distribution among said claim- 
ants and creditors, the fnll amount of the sureties' liability, to wit, the penal- 
ty named in the bonds, less any amount which sald surety may hâve had to pay 
to the United States by reason of the exécution of said bond, and upon so doing 
the surety will be relieved from further lialiility : Provided further, that in 
ail suits instituted under the provisions of this act such personal notice of the 
pendency of such suits, informing them of their right to intervene as the court 
may order, shall be given to ail known creditors, and in addition thereto notice 
of publication in sonie newspaper of gênerai circulation, publlshed in the state 
or town where the contract is heing performed, for at least three successive 
weeks, the last publication to be at least three months before the time limited 
therefor.' " 

This législation has been before the courts in many cases, only two 
of which, m connection with others already cited, need be noticed at 
this point. In Mankin v. Ludowici-Celadon Co., 215 U. S. 533, 30 
Sup. Ct. 174, 54 L. Ed. 315, which was brought in the name of the 
United States for the benefit of the défendant in error, the obvious 
fact was noted in the opinion at page 538 that — 

"In respect to the condition of the bond required to be given, the language 
of the amended act is precisely the .same as that contained in the act of 
August 33, 1894, and the condition is that 'such contractor or contractors 
shall proiuptly make payments to ail porsons supplying him or them with 
labor and materials in the prosecutlon of the work provided for in such 
contract.' " 

It will be noticed also that the act of 1894 authorized, if, indeed, it 
did not require, the bringing of actions on the bond in the name of 
the United States, but in that act there was no préférence given the 
United States, and in the case last named it was noted in the opinion 
(215 U. S. 538, 30 Sup. Ct. 176, 54 L. Ed. 315) that in the new act 
a single action was provided for. Other conditions were also point- 
ed out. 

In Texas Cément Co. v. McCord, 233 U. S. 157, 162, 163, 34 Sup. 
Ct. 550, 552 (58 L. Ed. 893), the opinion of the court, delivered by Mr. 
Justice Day, used this explicit language: 
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"By tliis statute a riglit of action iipon the bond is crcatod In favor of cer- 
tain creditors of tlie contractor. Tlie cause of action did not exist before 
and is the créature of tlie statute. The act does not place a limitation upon 
a cause of action theretofore exlsting, but créâtes a new one upon the terms 
named in the statute. The right of action given to creditors is speciflcally 
conditioned upon the faet that no suit shall be brought by the L'nited States 
withiu the six months named, for it is only in that event that the creditors 
shall hâve a right of action and may bring a suit in the manner provided. 
The statute thus créâtes a new llabillty and gives a spécial remedy for it, 
and upon well settled principles the limitations upon sucli liability become a 
part of the right conferred and compliance with them is ma de essential to the 
assertion and beneflt of the liability Itself. PoUard v. Balley, 20 Wall. 520, 
526, 527; Bank v. B'rancklyn, 120 U. S. 747, 750; Globe Nevvspaper Oo. v. 
Walker, 210 U. S. 356; United States v. Boomer, 183 Fed. 726 (Circuit 
Court of Appeals for the Kighth Circuit). 

"The purpose of Congress to give the United States the exclusive right to 
bring suit within six months is stated iu terms too plain to be mistaken or to 
require construction, because of any possible uncertainty in their meauing. 
When this is so it becomes unnecessary to inquire into tlie reasons whicli iu- 
duced the législation. It may be that Congress wished to give the governmeut 
six months in which to test the vs-ork and fuUy ascertain its character and 
whether it fulfilled the contract or not. Whatever the motive, the language 
used clearly expresses the législative intention and admits of no doubt as to its 
meaning. This being so, It is only the province of the courts to enforce the 
statute in accordance with its ternis. Lake County v. Rollins, 130 U. S. 052, 
070 ; United States v. Lexington Mill Co., 232 U. S. 399, 409." 

And as shown in our former opinion, the Circuit Court of Appeals 
of the Third Circuit, in the very récent case of Miller v. American 
Bonding Co., 262 Fed. at page 105, C. C. A. , said : 

"Miller's action against this surety is not based on any right of action in- 
volving a common law right of trial by jury. It is based solely on the new 
right of action created by the statute 'upon the terms named.' Texas Cernent 
Co. V. McCord, 233 U. S. 157, 34 Sup. Ct. 550, 58 L. Ed. 893 ; Illinois Surety 
Co. V. Peeler, 240 U. S. 214, 217, 36 Sup. Ct. 321, 60 L. Ed. 609. Thèse ternis 
provide for one action for ail claimants, after the United States lias been 
satisfled, and one recovery for ail, under which distribution is made on the 
claims proved according as the security is adéquate or inadéquate. In this 
scheme of the statute, the necessary implication is, that there shall be one 
trial of the 'one action.' By refusing to submit his claim to trial in the man- 
ner and at the time afCorded by the statute, without offering to the trial judge 
any reason or excuse which might hâve removed him beyond its gênerai terms 
— as to the possibility of which we express no opinion — Miller waived tlie right 
of action which the statute gave him. As the right of action which Miller thus 
discarded could in no way hâve been revived and restored to him in the subsé- 
quent proceedings, it is not necessary to review those proceedings in search 
for irregularities involving error." 

[5] We find it impossible to doubt that the act of 1905, which cov- 
ered the entire subject, was intended altogether to supersede, and 
that it did supersede, the act of 1894. 

The argument for the plaintifts seems to be based (indeed, we can- 
not doubt that it is based) upon the idea that the act of 1894 yet bas 
force, and consequently that any equity which might bave been in- 
voked under its provisions is available for the plaintiffs now, and 
accordinglv many cases bave been cited by the plaintiffs, notably In re 
P. McGarry & vSons, 240 Fed. 400, 153 C. C. A. 326, Hardaway & 
Powell V. National Surety Co., 150 Fed. 465, 473, 80 C. C. A. 283, 
and Cox v. New England, etc., Co., 247 Fed. 955, 160 C. C. A. 655. 
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Nevertheless we think plaintiffs' contention is not supported by them, 
and in any event it is overborne by the construction put upon the act 
of 1905 in the cases we hâve cited. 

[6] The ruling of the Suprême Court in Texas Cenxent Co. v. Mc- 
Cord necessarily means that no enforceable obligation now rests upon 
the principal in the Contract Company's bond, in view of the failure 
of laborers and materialmen to sue thereon on or before December 
23, 1919. That bond thereby became functus officio. This being true, 
the liabiHty of the principal in the bond terminated, with the resuit 
that ail liability of the sureties necessarily ceased at the same time. 
The liability of the sureties cannot be reinstated in any such indirect 
way as that contended for by the plaintiffs' counsel, nor can such past 
and gone obligation of the sureties on the bond be the basis of any 
"equity" or any right of subrogation such as is now contended for. 
To hoid otherwise would involve, not only a total disregard of the 
gênerai équitable rights of sureties, but would practically require a re- 
versai of the clear and explicit ruling of the Suprême Court in Texas 
Cément Co. v. McCord. 

[7] We speak now of the obligation of the principal and sureties 
on the bond of the contractor. We express no opinion as to any 
other obligation, express or implied, of the Contract Company to its 
employés, or to those who sold it materials. Doubtless as to each of 
the plaintiffs there may hâve been an original contract of employment 
or of sale made by each with the Contract Company, but the suret/es 
on the bond evidently were not sureties on those contracts as such, if 
made. The liability of the sureties was only such as the stipulations 
of the bond expressly provided for, and that liability ^f the sureties 
could not be increased or extended, except by another contract in 
writing. 

[8] Furthermore, it is a niost important matter to remember that, 
if any one or more of the plaintiffs had, on or before December 23d 
last, sued on the bond, each one of the plaintiffs inevitably would hâve 
collected every cent of what was due him, and in this way would 
hâve entirely relieved the sureties of ail liability on the bond. It 
was their duty to the sureties to do this. That such would hâve been 
the resuit is obvious, as the receiver of the court had in his hands for 
the Contract Company an available fund ample for the payment in 
full of ail claims of ail the plaintiffs. The failure of the plaintiffs to 
thus avail themselves of the plain remedy provided by the statute 
necessarily greatly increased the risk of the sureties, by abandoning 
a fund which would hâve satisfied ail the claims covered by the bond. 
General principles of equity would seem to be controlling, even if we 
could forget the ruling in the Texas Cément Co. Case. We are un- 
able, therefore, to see how the plaintiiïs are entitled to any right, équi- 
table or otherwise, to further charge the sureties, or to work out 
through thern any benefît in the way of subrogation or otherwise. 

We therefore conclude : 

(1) That only one remedy is given by the statute to claimants for 
labor and materials furnished to contractors, namely, that on the bond 
264 F.— 44 
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as provided for by the act of 1905. This conclusion is plainly sus- 
tained by the cases we hâve cited. 

(2) That the plaintiffs hâve failed to make that remedy available. 

(3) The plaintiffs in writing filed moved the court to transfer this 
action to the law side of its docket, but also in writing at a later period 
and by the court's order thereon explicitly withdrew that motion, and 
expressly thereafter insisted only upon a claim that they had an equity 
in the fund sought to be subjected. 

(4) There are 63 plaintiffs, each of which asserts a separate and 
independent claim upon a spécifie indebtedness — a plain légal demand 
— and only 5 of the 63 claims exceed in amount the sum of $3,000 
each. No equity is shown by the bill, but we waive ail considération 
of section 267 of the Judicial Code, which forbids suits in equity 
where the remedy at law is plain, adéquate, and complète. 

(5) No diversity of citizenship is shown by the bill or its averments, 

(6) An "equity" in the fund is claimed, but no équitable right there- 
to bas been made apparent, and certainly not by the cases cited in 
plaintiffs' behalf, each and ail of which are based upon statutory pro- 
visions having no application or control since the act of 1905 was con- 
strued by the Suprême Court. 

(7) Bray is an adjudicated bankrupt, who, it is admitted, has been 
discharged. The Contract Company is not hefore the court for ob- 
vious reasons. It is not a citizen or résident of Kentucky. There was 
no service of process upon it. The United States is not a party, as 
required by the act of 1905, and there is no provision for service of 
process upon the clerk of the court, except where there is a suit in 
the name of t|^e United States upon the bond ; but that it is a suit on 
the bond was throughout disclaimed by the plaintiffs. 

The judgment of the court must be that the bill be dismissed, such 
action including the défendant Bray, a discharged bankrupt, and the 
Ohio River Contract Company, not before the court. No available 
remedy for the plaintiffs against either of the two last-named défend- 
ants being perceivabJe, no substantial in jury can come to any of the 
plaintiffs by dismissing this action as against thèse défendants also, 
if donc without préjudice. 

The decree of the court will therefore be that this action be dis- 
missed as against ail of the défendants, but that the dismissal as to 
Madison J. Bray and the Ohio River Contract Company shall be with- 
out préjudice to the rights of the plaintiffs, or any of them, to bring 
any other action about the matters herein involved, if so advised. 

It seems to the court well, also, that an order now be entered, re- 
voking and setting aside the order entered on December 10, 1919, in 
case No. 29 on the equity docket of this court of Belknap Hardware 
& Manufacturing Co. v. Ohio River Contract Company, permitting 
suit to be brought against Charles B. Enlow, receiver, appointed in 
that case; but this revocation of that order will be subject to any 
rights of the plaintiffs to include said receiver in any appellate pro- 
ceedings upon the decree now to be entered in this cause. 

A decree accordingly will be prepared, costs to be awarded the de- 
fendants, except the Ohio River Contract Company. 
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UNITED STATES v. OGLESBÏ GROCERY CO. et al. 

(District Court, N. D. Georgla. May 6, 1920.) 

1. War <&=>4— Food Control Act within power of Congress. 

Aet Aug. 10, 1!)17 (Comp. St. 1918, Comp. St. Ann. Supp. 1910, §§ SllôVse- 
Sll.^yskk, 3115y8^3115ysr), regulating the prortnction and distribution of 
food and fuel, was witliin the power possossed by Congress in time of 
war in the nature of a police power. 

2. War «=583 — Powers of Congress and législation thcreunder net tei-minated 

by armistice. 

The war powers of Congress hâve not expired, and Act Aug. 10, 1917 
(Comp. St. 1918, Comp. St. Ann. Supp. 1919, §§ .3115y«e-3115yRkk, 3115y8'- 
Slisysr), regulating the production and distribution of food and fuel, has 
not ceased to he effective, notwithstaiiding the signing of the armistice, 
in View of the amendment of that act and the proclamations of the Prési- 
dent enforcing it since tbe armistice, and also in view of tlie provision 
therein that the fact and date of the termlnation of the war shall be as- 
eertained and proclaimed by the Président. 

3. Constitutional law '^='68(1)— Existence of war a question for Congi-ess 

and the Président. 

The Congress and the Président are the constitutional judges of the ex- 
istence of war or peace, and their décisions are bindiug on the people and 
the courts. 

4. Criminal law <S=>13 — Food Control Act not void for uncertainty. 

Act Aug. 10. 1917, § 4 (Comp. St. 1918, Comp. St. Ann. Supp. 1919, § 
3115%ff), making it unlawful to make auy uiijust or unreasonahle rate or 
charge in dealing In necessaries, or to conspire to exact excessive priées 
therefor, is not too indelinite as to the acts forbidden for enforcement. 

5. War ®=»4 — Food Control Act construed; "unjiist;" "excessive;" "unreason- 

ahle ;" "inimoderate;" "exorbitant." 

Within Act Aug. 10, 1917, § 4 (Comp. St. 1918, Comp. St. Ann. Supp. 
1919, § Slisysff), prohibiting unjust or unreasonahle charges for neces- 
saries or conspiracies to exact excessive prices, "unjust" means contrary to 
justice and rlght, or wrongful ; "excessive" means exceeding what is usual 
and proper; "unreasonahle" means beyond the rules of reason or modéra- 
tion, or immoderate, or exorbitant ; "inimoderate" means exceeding just, 
usual, or suitahle bounds ; and "exorbitant" means deviating from the 
normal or customary course, or going beyond the rule of established limits 
of right or propriety. 

lEd. Note. — For other définitions, see Words and Phrases, First and 
Second Séries, Excessive, Unjust. J 

6. War <©=>4 — Unjustifled departure from peace-time prices for necessaries 

prohibited by statute. 

Act Aug. 10, 1917, § 4 (Comp. St. 1918, Comp. St. Ann. Supp. 1919, § 
3115%ff), prohibits any departure in time of war from the usual and 
established scale of charges and prices for necessaries in time of peace, 
which is not justified by some spécial circumstanee, such as increased cost 
of production and transportation or necessarily increased expenses in 
the conduct of the business. 

7. War <S=^i — Prices flxed by Président admissible in prosecution for making 

unjust charges. 

Under Act Aug. 10, 1917, § 5 (Comp. St. 1918, Comp. St. Ann. Supp. 1919, 
§ 3115%g), authorizing the Président to prescribe just and reasonable 
charges for necessaries by persons licensed under that section, a falr price 
iinding, made by the Président or his agencies, may be available as évi- 
dence in a prosecution under section 2 (section .3115 ^ee) for making 
unjust and unreasonahle charges. 

®:»For otber cases see same topic & KEY-NUMBER in ail Key-Numbered Digests & iQdezi» 
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8. War ©='4 — Frice finding of Président not void for want of hearinj,'. 

A fair price finding. niade by the Président or liis ageiieies luider Act 
Aug. 10, 1917, § 5 (Comp. St. 1018, Comp. St. Ann. Snpp. 1!>10, § .■Îlir)y8g), 
is not void because no hearing Is provided, as tlie rates and priées flxed 
are only prima facie évidence, and a judici.al liearing is affordinl wlien tlie 
finding is broiiglit into question. 

Criminal proseciition by the United States against the Oglesby Gro- 
cery Company and another. On demurrer to the indictment. De- 
murrer overruled. 

Hooper Alexander, U. S. Atty., of Atlanta, Ga. 
Edgar Watkins and Watkins, Russell & Asbill, ail of Atlanta, Ga., 
for défendant. 

SIBLEY, District Judge. An indictment alleging an unju<;t and 
unreasonable charge in handling granulated sugar, a necessary, on 
April 13, 1920, has been met by a gênerai demurrer, based on the 
supposed insufficiencv of the Act of Congress of Atigust 10, 1917 
(Comp. St. 1918, Comp. St. Ann. Supp. 1919, §§ 3115%e-3115y8kk, 
3115%/-3115%r), regulating the production and distribution of food 
and fuel in the United States. 

[1] 1. The war powers of Congress must be held to be equal to 
whatever is necessary to successfuUy prosecute a war and maintain 
the public safety. In modem wars, not only armies and peoples, but 
industries, must be mobilized. Every citizen and every dollar must 
fight. Ecoinomic control is as important as military. Disaster and 
discontent at home are as fundamental and vital as in the field. The 
powers of Congress, in time of war, are comparable to the police pow- 
ers of the states in time of peace, and equally incapable of fixed limits. 
No doubt is entertained of the original power to make this législation. 

[2, 3] 2. It is contended that the war power has expired, and this 
exercise of it has fallen by the cessation of war. An armistice was 
signed with Germany on November 11, 1918, and active fighting then 
ceased. The original act says that its provisions — 

"shall cease to be in effeet wlien tlie existing state of war between the United 
States and Germany shall bave terniinated, and the fact and date of such ter- 
mination shall be ascertalned and proclaimed by the Président." 

No such proclamation has been made by the Président. Instead, 
numerous proclamations hâve been made by him since the armistice in 
enforcement of this act. The Congress, itself, on October 22, 1919, 
amended the very section of it hère in is.sue, and on December 31, 
1919, enacted that its provisions as to domestic sugar should continue 
until June 30, 1920, and as to other sugar until December 31, 1920. 
The Congress and the Président are the constitutional judges of states 
of war and peace and their décisions should be abided in patience by 
people and courts. No such abuse of constitutional power or neglect 
of constitutional duty is hère apparent as to require interférence by 
the courts. Hamilton v. Kentucky Distilling Co. et al. (October Term, 
1919) 250 U. S. 146, 40 Sup. Ct. 106 , 64 L. Ed. . 

©ssFor other cases see same topic & KEY-NUMBEK la ail Key-Numbered Dlgests & Indexes 
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[4] 3. More serious is the contention that ftie provisions of section 
4, upon wliich the indictment is based, are too indefinite for enforce- 
mcnt. So far as material, they are : 

"It is horol)y iiiftdc uiilawful l'or any persoii * * * to make any nnjnst 
or unrensoiiîililo rate or oliarge * * * ijj imudUng or dciiliiiR in or witli 
an.v iiece.ssarifs ; to conspire or combinp * * * witli any otlipr persons 
* * * to exact excessive priées for any neeessaries." 

This language, while it discloses a législative policy, is said to es- 
tablish no practical standard of conduct ; that ideas of reasonableness 
and excessiveness are so vague and variant that no dealer could tell 
whether his charges and priées were unlawful, except by the subsé- 
quent opinion of a jury. À process of law, which would condemn one 
to lose liberty or property for an act without having previously clear- 
]y denounced the act as a crime, would not seem to be due process. 
The subséquent opinion of a jury, making that unlawful which could 
not before bave been known to be so, would hâve ail the oppressiveness 
of an ex post facto law. Cases are not wanting in which the very 
terms "reasonable" and "unreasonable" hâve been held to render crim- 
inal statutes too vague for judicial en forcement. Tozer v. United 
States (C. C.) 52 Fed. 917; Hayes v. State, 11 Ga. App. 371, 7^ S. 
E. 523, and cases cited. On the other hand, where the statute i,s 
within législative power, courts should be slow to say they cannot un- 
derstand and enforce its provisions and should exhaust efforts at 
practical construction before doing so. Some uncertainty is inséparable 
from law and life. The jury is our established tribunal for solving 
uncertainties in the application of law to life. The Magna Charta 
declared : 

"No free mon sliall lie taken or iniprisoiied * * * save by tlie lawful 
judgment of lus peers or the law of the land'' 

— seeming to express content at a condcmnation by either. Probably 
ail common-lavv crimes were originally defined only by the common 
opinion of the people expressed in the verdicts of juries and judgments 
of courts. In civil matters to-day omitted stipulations in contracts are 
supplied by "reasonable time" or "substantial performance" judged 
of by a jury. In négligence cases juries are told that, while the law 
lays down a standard of "reasonable and ordinary care and diligence," 
exactly what acts the défendant should hâve donc or refrained from, 
in the exercise of such diligence, is for their judgment. The défendant 
keeps or loses his money accordingly. Every code of criminal laws 
contains many vague deiinitions of crime. There are none but statu- 
tory offenses in Georgia. Many of the standards set up by her Pénal 
Code use the very term "reasonable" or others as loose, of the appli- 
cation of which the jury must judge, and thèse statutes are daily up- 
held and enforced. Section 40 forbids conviction generally, where 
"it satisfactorily appears there was no evil design, or intention, or 
culpable neglect." In the law of homicide, section 65 déclares : 

"For if there should hâve been an interval between the assault or provoca- 
tion given and the homicide, of which the jnry in ail cases shall be the judges, 
sufficicnt for tlie voiee of reason find hiimanity to he beard, the kllling shall 
be attributed to delibcrate revenge, and be punl.shed as murder." 
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In dealing with homicide justified by fear of felony about to be com- 
mitted on person or habitation, section 71 déclares "it must appear 
that the circumstances were sufficient to excite the fears of a reason- 
able nian," an idéal perfectly known only to juries. And section 75 
says of justification : 

"Ail other Instances which stand upon the samc footing of reason and jws- 
ttce as those enuinerated sUall be justifiable lioniicide." 

By section 103 "opprobrious words, or abusive language," may be 
shown in a case of assault and battery, "which may or may not amount 
to a justification, according to the nature and extent of the battery, 
ail of which shall be determined by the jury." Section 922, dealing 
with arrests without warrant, requires a warrant to be seasonably se- 
cured, and déclares, "and no such imprisonment shall be légal beyond 
a reasonable time allowed for this purpose," on pain of criminal pun- 
ishment under section 106. By section 117 a railvvay employé "guilty 
of négligence, either by omission of duty or by any act of commission,, 
in relation to the matters entrusted to him, or about which he is em- 
ployed, from which négligence serions bodily injury * * * qc- 
curs," is guilty of a felony. Section 704 makes criminal any person 
who acquires any money "by any fraud or ill practice, in playing at 
any game," and section 719 "any person using any deceitful nieans or 
artful practice, other than those which are mentioned in this Code, by 
which an individual, or a firm, or a corporation, or the public is de- 
frauded and cheated." Section 381 makes criminal open lewdness, 
or any notorious act of public indecency tending to debauch the mar- 
ais; section 383, the keeping of a "common, ill-governed and dis- 
orderly house, to the encouragement of idleness," etc. Sections 385 
and 386 deal with pictures and writings described as "obscène and 
indécent or tending to debauch the marais," and 387 makes criminal 
the use of "obscène and vulgar or profane language" in the présence 
of a female, and "indécent or disorderly condiict in the présence of 
females on passenger cars, street cars, or other places of like char- 
acter." Similar descriptions of crime are found in the fédéral Pénal 
Code, §§ 102, 211, and 212 (Comp. St. §§ 10271, 10381, 10382). It is 
évident that the standards of decency and propriety change with time 
and place. Under none of thèse statutes can a man know with cer- 
tainty how his conduct will be judged by others. 

Revised Statutes, § 1342, makes to be military criminals any officer 
or soldier who (article 20) "behaves with disrespect toward his com- 
manding officer," or who (article 23) "does not use his utmost en- 
deavor to suppress a mutiny," or (article 25) "uses reproachful or 
provoking speech or gestures to another." By article 61 conviction 
may be had for "conduct unbecoming an officer and a gentleman," and 
by article 62 "for ail disorders and neglects to the préjudice of good 
order and military discipline." Similar provisions occur in Revised 
Statutes, § 1624 (Comp. St. § 2961), as to the navy. Convictions under 
thèse hâve been frequently upheld. Smith v. Whitney, 116 U. S. 167, 
6 Sup. Ct. 570, 29 L. Ed. 601 ; Fletcher v. United States, 148 U. S. 
84, 13 Sup. Ct. 552, 2,7 L. Ed. 378; Swaim v. United States, 165 U. 
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S. 553, 17 Sup. Ct. 448, 41 L. Ed. 823 ; Carter v. McCIaughry, 183 
U. S. 365, 22 Sup. Ct. 181, 46 L. Ed. 236. 

The Suprême Court in Standard Oil Co. v. United States, 221 U. 
S. 1, 63, 31 Sup. Ct. 502, 55 'L. Ed. 619, 34 L. R.. A. (N. S). 834, 
Ann. Cas. 1912D, 734, and United States v. American Tobacco Co., 
221 U. S. 106, 179, 180, 31 Sup. Ct. 632, 55 U. Ed. 663, held the 
language of the Anti-Trust Act of 1890 (Comp. St. §§ 8820-8823, 
8827-8830), to condemn only "undue or unreasonable" restraints of 
trade. So construed, the language of that act is cjuite similar to that 
now under considération. In Nash v. United States, 229 U. S. 373, 
376, 33 Sup. Ct. 780, 781 (57 L. Ed. 1232), it was said: 

"Those cases niay be taken to hâve establishcd that only such contracts and 
comblnations are wlthln the act as, t)y reason of Intent or the Inhérent nature 
of the contemplated acts, préjudice the public interests by unduly rcstricting 
compétition or unduly obstructlng the covirse of trade. * ♦ * And there- 
upon it is said that the crime thus defmed by the statute contains in its défi- 
nition an élément of degree as to vvhich esflmates may differ, with the resuit 
that a man might find himself in prison because his honest judgment did not 
anticipate that of a jury of less compétent men." 

Nevertheless the Anti-Trust Act was upheld as a sufficient criminal 
statute. 

[5, 6] Evidently .standards may exist in law or fact to which the 
Législature may refer, and the existence of them is a matter of im- 
portance. It must be noted that the act of August 10, 1917, is deal- 
ing with necessaries; articles that, by reason of their necessity, are 
in common use, dealt in continuously and everywhere. The range of 
prices and profits in them in time of peace is well establishcd and well 
understood. The changes that occur in such prices, and the causes 
therefor, are well known. The dealer is not in a novel venture. The 
descriptive words of the act are thus defined by Webster : 

Tînjust, as "contrary to justice and right; wrongful." Excessive, as "ex- 
eeedlng what is usual and proper." Unreasonable, as "beyond the limits of 
reason or modération ; immoderate ; exorbitant." Immoderate, in turn, mean.s 
"exceeding jvist, usual or suitable bounds." Exorbitant means "deviating from 
the normal or customary course; going beyond the rule or estahllshed limits 
of right or propriety." 

The words used by Congress in référence to a well-estabhshed course 
of business fairly indicate the usual and establishcd scale of charges 
and prices in peace times as a basis, coupled with some flexibility in 
view of changing conditions. The statute may be construed to forbid, 
in time of war, any departure from the usual and establishcd scale of 
charges and prices in time of peace, which is not justified by some 
spécial circumstance of the commodity or dealer. Evidently in- 
creased costs of production and transportation would justify a cor- 
responding increase in price, and necessarily increased expenses in 
the conduct of business would justify an increased charge for handling ; 
but the existence and sufficiency of the justification is left, in each 
case, to the courts. This does not dififer, in substance, from the sit- 
uation arising under the Georgia homicide statutes which forbid gen- 
erally the killing of a human being, but admit of justifications and 
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mitigations which are measured finally by the opinion of juries. The 
dealer knows what was, in time of peace, usual and customary. With- 
in that limit he is safe. He judges of the justification for departure 
from it at his own risk. That the usual and customary may serve as 
defining a crime was ruled in Omaechevarria v. Idaho, 246 U. S. 343, 
38 Sup. Ct. 323, 62 h. Ed. 763. 

[7,8] Yet further, section 5 provides: 

"The Président may, in lieu of any sucli niijiist, uiireasonable * * * 

charge, * * * flnd wliat is a just, reasoiiable * * * eharsc, * * * 

and in any proceeding bronglit in any court sucli order of tlie Presiiicn^ sliall 
be prima facie évidence." 

This provision is in connection with a System of Hcenses, which 
was inaugurated by proclamation as to sugar and is still of force ; but 
it need not necessarily be limited thereto, and such fair price find- 
ing made by the Président or his agencies may be available as évi- 
dence in a case such as this, not apparently based on section 5. No 
force is perceived in the argument that the price finding is utterly void 
because no hearing is provided. The rates and priées fixed are made 
only prima facie évidence and a judicial hearing is afïorded when the 
finding is brought into question. The price fixed is a practical guide 
to the dealer which, if observed, would no doubt in any case protect 
him from successful prosecution. If he départs from this as well as 
from what was usual and customary, he does so at the risk of what a 
court and jury may détermine to be unjust and unreasonable or exces- 
sive under ail the proved circumstances. While the statutory défini- 
tion is vague, the subject-matter would hardly admit of inflexible 
treatment. 

In view of what has been said, it will not be held void for uncer- 
tainty, and the demurrer will be overruled. 
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UNITED STATES v. JENKS et al. 

(District Court, E. D. l'ennsylvania. April 9, 1920.) 
No. 49. 

1. Banks and banking <S:=»256 (3)— Liberty Bonds in fédéral reserve bank for ex- 

change are "funds of bank,'^ as affecting embezzlement. 

Liberty lîomls, delivered by tlie United Htates to a fédéral reserve banlc 
for excliange witli holders of a prior issue, hc!d to constitute "funds of 
ti"> bank," within the meaning of Rev. St. § .5209, as amended and ex- 
teuded to fédéral reserve banks by Act Seiit. 20, ]918, S 7 (Comp. St. Ann. 
Supp. 1919, § 9772), as between tlie bank and employés chargea witb con- 
spiracy to embezzle such bonds. 

2. Banks and banking ©=3256(3)— Intention to replace funds not a défense to 

embezzlement charge. 

It is not a défense to a charge of embezzlement of bonds from a fédéral 
resei've bank that défendants intended to use the proceeds to purchase 
other bonds of eqnal value to the bank to replace those taken. 

3. Conspiracy €:=>45 — Deposits and checks held admissible to show division of 

proceeds of embezzlement. 

On trial of two défendants, charged with conspiracy to embezzle bonds 
from a banK, évidence showing deposits by one défendant iu anotlier bank 
of checks of the brokerage flrru which sold the bonds, and payment of 
<-hecks drawn by the depositor to his codefendant, aggregatlng one-lialf 
the aniount of such deposits, held compétent: to establish division of the 
proceeds of the embezzlement, and as évidence of the conspiracy. 

Criminal prosecution by the United States against Charles N. Jenks 
and Elmer E. Patton. On motions by défendants for new trial and 
in arrest of judgment. Denied. 

See, also, 258 Fed. 763. 

Charles D. McAvoy, U. S. Atty., and T. Henry Walnut, Asst. U. 
S. Atty., both of Philadelphia, Pa. 

Grover C. Ladner and William A. Gray, both of Philadelphia, Pa., 
for défendants. 

THOMPSO'N, District Judge. The défendants were convicted 
under an indictment charging them as employés of the Fédéral Reserve 
Bank of Philadelphia with conspiring together to commit the of- 
fenses under section 5209, Revised Statutes (as amended by Act 
Sept. 26, 1918 [Comp. St. Ann. Supp. 1919, § 9772], extending the 
provisions of that section to fédéral reserve banks), of emhezzling, 
abstracting, and willfully misapplying the funds and crédits of the 
bank, and of making false entries, with intent to injure and defraud 
the bank. The first count of the indictment, which is the one upon 
which conviction was had, charges conspiracy that Patton should 
embezzle, that Jenks "and Patton should abstract, and that Jenks and 
Patton .should misapply, the funds and crédits of the bank, and that 
Patton should make false entries in certain books, reports, and state- 
ments of the bank. The facts charged in the indictment are briefly 
as follows: 
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The bank had received and had in its possession $85,000 AY^fo 
coupon bonds of the First Liberty Loan converted (hereinafter re- 
ferred to as the 414's), which it had received from the Treasury De- 
partment to be held by the bank for conversion under the ternis of 
a circular issued by the Treasury Department for the purpose of car- 
rying out the privilège extended to holders of 4% convertible gold 
bonds of 1932-47 of the First Liberty Loan converted (hereinafter 
referred to as the 4's), to hâve them converted into equal face amount 
of the 41/4's. Patton v*^as an employé of the Fédéral Reserve Bank, 
employed in the Liberty Bond department, and had received into his 
possession the $85,000 4i,4's above described. Jenks was also an em- 
ployé of the Fédéral Reserve Bank in the Liberty Bond department. 

It is charged that the défendants conspired together that Patton 
should embezzle the bonds and together with Jenks abstract them 
from the funds and crédits of the banks, and that Patton and Jenks 
should sell them, collect the proceeds of the sale, and, in order to de- 
ceive the officers of the bank, the Comptroller of the Currency, and the 
bank examiner, that Patton should make false entries indicating that 
the bonds had been delivered to the West End Trust Company. Overt 
acts charged are that Jenks delivered the bonds to a brokerage firm ; 
that the défendants filed with the bank papers purporting to be re- 
ceipts of the West End Trust Company for the bonds ; that Patton 
made an entry in the registry of delivery indicating the delivery of the 
bonds to the West End Trust Company. 

There was évidence to support the charges in the bill of indictment, 
and évidence to show that with the proceeds of the 414's sold the 
défendants purchased 4's, which were convertible into 414's and placed 
them in the Fédéral Reserve Bank. There was also évidence to show 
deposits by Jenks of the différence between the proceeds of the 414's 
and the cost of the 4's in his bank account, and to show the payment 
out of his bank account to Patton of one-half of such différence, and 
the deposit of that amount in the bank account of the other défendant. 

[ 1 ] It is contended that a verdict should hâve been directed for 
the défendants, upon the ground that the bonds alleged to bave been 
embezzled did not constitute part of the funds and crédits of the Féd- 
éral Reserve Bank. The arrangement under which the bonds were 
deposited in the bank constituted a bailment, under which the bank was 
to render the service to the United States of delivering the 414's in 
exchange for the 4's, and it was accountable to the Treasury Depart- 
ment for carrying out its part of the transaction. 

The évidence showed Patton's employment was such that the bonds 
came into his possession, and in taking them out he committed a 
breach of the confidence or trust reposed in him by reason of his em- 
ployment. It is not material that the bonds belonged to the United 
States, or that the bank was responsible to it for the bonds, for be- 
tween the défendants and the bank the bonds belonged to the bank, 
and a wrongful appropriation of the bonds was an appropriation of 
the funds of the bank, and the défendants cannot be heard to say in 
their défense that the bonds which their principal authorized them to 
deliver to holders of the 4's for the purpose of conversion belonged to 
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any one but the principal. Spencer v. United States, 169 Fed. 562, 
95 C. C. A. 60; Campbell v. State, 35 Ohio St. 70; State v. Hoshor, 
26 Wash. 643, 67 Pac. 386. 

In the case of United States v. U. S. Brokerage & Trading Co. 
(D. C.) 262 Fed. 459, an indictment for embezzlement was recently 
sustained by Judge Learned Hand, where the property embezzled 
consisted of the proceeds of estray railroad freight sold by the de- 
fendant by order of the government while the railroad was under 
fédéral control. The indictment was demurred to upoiî the ground 
that the government had no such title as gave it the right to sell the 
freight and that it was not the owner of the goods. The démarrer 
was overruled. I agrée with v/hat Judge Hand said in his opinion: 

"Wliile embozzlement differs from larceny preclsely in this, that It does 
not dépend upon u violation of possession, ueverthelews a person lawfully in 
possession may transfer tliat possession to anotlier as a flduciary, and tlie 
latter, having recelved possession in that way and lietrayed tlie trust, will 
not be lieard to question the owuersliip of the immédiate victim. Eex v. 
Beacall, 1 Car. & P. :510, 454." 

Under the facts in the présent case, as between its employés and 
the bank, the bonds were the funds of the bank. 

[2J As to the défendants' contention that the évidence was not 
sufficient for the jury to find an intent to injure and defraud the bank, 
the évidence showed that the bonds were secretly taken away and 
sold and the proceeds converted to the défendants' own use. That they 
intended to purchase 4's of an équivalent amount and replace them 
in the bank is immaterial. The natural and probable conséquences 
of the act caused a presumption of intent to injure and defraud, and 
the charge left the question to the jury. United States v. Taintor, Fed. 
Cas. No. 16,428; Pearce v. United States, 192 Fed. 561, 113 C. C. A. 
33 ; United States v. Harper (C. C.) 33 Fed. 471. 

Reasons are assigned relating to testimony admitted as to proof of 
the handwriting of the défendants. One of the usual methods of 
proving handwriting is through the testimony of nonexpert witnesses, 
who hâve seen the défendant write and who testify as to their famil- 
iarity with his handwriting. The testimony of the witnesses Davis 
and McLaughlin was, I think, properly admitted for the considération 
of the jury. Other reasons relate to the admission in évidence of 
book entries, papers, and statements of certain trust companies. 

[3] In order to prove the division of the alleged profits of the trans- 
action, the district attorney called the head bookkeeper of the Republic 
Trust Company, who testified that C. N. Jenks had a deposit ac- 
count with that company. He identified two checks of the brokerage 
firm which conducted the transaction, dated January 15, 1919, for 
$1,589.72, and January 18, 1919, for $1,170.04 drawn to the order of 
C. N. Jenks and identified them as having been deposited with the 
Republic Trust Company, and produced the original entries in the de- 
posit account of C. N. Jenks. He testified that the entries were made 
by one of 'the bookkeepers under his direction, and then showed 
charges against Jenks' account under date of January 27th, for $794.86, 
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and on January 30th, for $585.02, respectively. The bookkeeper was 
called, who testified that she made the entries. 

The assistant teller of the Security Trust Company was called, 
and he produced a deposit slip of Patton, showing the deposit of a 
check on the Republic Trust Company, in which Jenks kept his ac- 
count, in the amount of $585.02, corresponding with the amount of 
the charge against Jenks' account in that company of January 30th. 

D. V. McLaughlin testified to his familiarity with the handwriting 
of Patton and identified the handwriting on a signature card in the 
Western Savings Fund Society as that of Patton. 

The assistant receiving teller of the Western Savings Fund Society 
testified that he kept a record of deposits made by depositors, and 
produced the record so kept for January 24, 1919. He produced a 
deposit slip, and identified the handwriting as that of a receiving teller, 
who had since died, the slip showing a deposit of $794.86 under date 
of January 24th to the account of Patton, corresponding with the 
amount of the charge against Jenks of January 27th in his Republic 
Trust Company account. 

The amount of the alleged deposits by Patton equaled one-half 
of the amount of the checks received by Jenks f rom the brokerage firm. 
I think the documentary évidence was sufficiently proven, and, when 
proven, was admissible as part of the res gestœ, connected with proof 
of the deposits made by the two défendants in their accounts, to show 
the division of the spoils. I see no reason to disturb the verdict on 
account of the admission of évidence or of matter contained in the 
charge. 

The motion for a new trial and tlie motion in arrest of judgment are 
therefore denied. 



NATIONAL BANK OF ASHTABULA v. BRADLEY. 

(District Court, W. D. New York. January 6, 1920.) 

No. 1785. 

1. Carriers iS=358 — Possession of bill of lading presumptlve évidence of owner» 

sliip. 

The possession of a blll of lading, whether indorsed or not, Is presump- 
tlve évidence of ownership of goods thereiii descrlbed as against any 
person not siiowing a better tltle. 

2. Carriers <s=:358 — Acts of drawer of bill of lading after discount of drafts do 

not afFect discounter. 

Any act of the drawer of a draft, after dellvery of tlie bill of ladinj 
and discount of the draft, will not affcct the rights of the person dis- 
counting the draft. 

3. Bani<s and baniting (^=3127— Carriers (@=>58— Ruie that bank should act only 

as agent in coliecting drafts applicable only to parties. 

Ruie of bank, that in receiving drafts it shsiU act only as agent for the 
depositor, applies only between the banlc and its customer, and does not 
constitute the bank, which discounted drafts attached to a bill of lading, 
a mère agent of the owner as against an attaching créditer. 

^ssFor other cases sm sains toplc à KBY-NUMBER in ail Key-Numbsred Digests & luoexta 
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4. Carriers ©=358— Bank, whicii discounted drafts attached to bill of lading, held 

owner of property. 

Where a bank discounted drafts attached to a bill of lading, and gave 
crédit to tlie depositor, wlio was already indebtcd, allowing the depositor 
to witlidraw the excess, the bank becamc the owner of tlie property speci- 
fled in tlie bill of lading, not\vitlist;iu(lliifc the depositor's attempts to in- 
duce the consignée, on whom the drafts were drawn, to dispose of the 
property ; this being particularly true where the deposit slip giving 
crédit contained no réservation. 

5. Bills and notes <S;=7356— Bank disoounting drafts with bill of lading attaclied, 

holder for value. 

Under (ien. Code Ohio, § 8193 et seq., bank, discountlng drafts with bills 
of lading attached, even thongli the drawer bas overdrawn liis account, 
becoines a holder for valuable considération. 

6. Carriers tg=358— Sheriff's seizure of grain, where bank had discounted drafts, 

held conversion. 

Where, after a bank had discounted drafts with bills of lading attached, 
th(^ sheritï seized the grain shipped under a judgment against the con- 
siguor, liis act amounted to a conversion as against the bank, and an ac- 
tion for damages for conversion may be maintained. 

7. Carriers (^=758 — Rights of bank discounting drafts not affeoted by payment 

of other indebtedness. 

Where a bank discounted drafts with bills of lading attached, and gave 
the depositor crédit, which he withdrew, tlie rights of the bank were 
not affected, because a relative of the depositor subsequently gave a note 
to secure other indebtedness due the bank, on which the depositor made 
payments, etc. 

At law. Action by the National Bank of Aslitabula against Fred A. 
Bradley. Judgment for plaintifï. 

Gibbons & Pottle, of Buffalo, N. Y. (Henry W. Pottle, of Buffalo, 
N. Y., of counsel), for plaintiff. 

Dirnberger & Moore, of Buffalo, N. Y. (James O. Moore, of Buffalo, 
N. Y., of counsel), for défendant. 

HAZEL, District Judge. This action was brought against the 
sheriff of Erie county, N. Y., for conversion of six cars of yellow 
corn, which were seized by him on July 5, 1918, under a writ of 
attachment in an action by the Buffalo Grain Company against the 
Horton Milling Company and Elmer C, Horton. Judgment was after- 
wards entered for $19,459.72, and exécution issued thereon, under 
which the attached corn, amounting to 7,848 bushels, was subsequently 
sold. 

The plaintiff bank herein asserts that it was the owner of the said 
corn, having become such by purchase of the bills of lading attached 
to six separate drafts discounted by it for and on account of the Hor- 
ton Milling Company, and that the attachment and levy were unlawful. 
The évidence shows that one Horton, who carried on a business un- 
der the name of Horton Milling Company, on May 31, 1918, delivered 
the corn to the New York Central Railroad Company for shipment 
to the Globe Elevator Company at Buffalo ; that the corn was loaded 
in six separate cars, and for each car a bill of lading was issued by 
the carrier to the original owner, which thereupon drew its several 
bills of exchange, directed to the Globe Elevator Company, with bills 

^;33For other cases see same topic & KEY-NUMBBR in ail Key-Numbered Digests & Indexes 
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of lading attached, and deposited the same in the plaintiff bank ; Hor- 
ion receiving cash crédit therefor amounting to $12,652.04, after the 
président of the bank had signified his approval, as was customary 
in such transactions. 

There was an overdrawn draft of $570.07 in the account of the 
Horton MilHng Company at the time the drafts were deposited, and 
the entire balance was checked out afterwards. The drafts and bills 
of lading were promptly forwarded by the plaintifï to its agent, the 
Bank of Bufifalo, for collection, but the drawee refused to pay. On 
June 8, 1918, the Bank of Bufifalo, under instructions from the plain- 
tifif left the bills of lading with the Globe Elevator Company to permit 
removing the corn, which had become heated, to a dry kiln, which, 
after drying, was stored in elevators. The plaintifï afterwards re- 
quested of the Globe Elevator Company the warehouse receipts and 
an account for the drying service, but such request was not complied 
with. 

The question for décision is whether the transaction and conduct 
of the plaintifï, at the time of discounting the drafts, proves that the 
bank became the purchaser of the bills of lading from Horton, or 
whether they were taken for collection only. There was testimony 
on behalf of the défendant tending to show that the corn had not 
previously been sold to the Globe Elevator Company by Horton, but 
had merely been consigned to it as sales agent, and moreover that the 
consignée had not authorized drawing the bill of exchange against it ; 
that on arrivai at Buffalo, the corn was looked after by the consignée 
at the request of Horton who continually thereafter solicited sales at 
a certain price. The défendant claims generally that throUghout the 
transaction Horton evidently held himself out as owner of the corn, 
and that the fair inference therefrom, and from other evidential cir- 
cumstances, is that the drafts were credited upon the understanding 
that in case they were not paid they would be charged back to the ac- 
count of the drawer. But I think the facts and circumstances in their 
entirety prove that the bank became the buyer of the grain and did 
not take the drafts merely for collection. 

[1-4] The law relating to title of movable property in a person hold- 
ing a bill of lading is clear. It has many times been held in this state 
that the possession of the bill of lading of the goods therein described, 
whether indorsed or not, is presumptive évidence as against any person 
not showing better title. City Bank v. R., W. & O. R. R. Co., 44 
N. Y. 136. In the case of Marine Bank v. Wright, 48 N. Y. 1, the 
Tule is tersely stated as f ollows : 

"Where the consigner of property, upon its shipment and before delivery, 
draws a bill of exchange upon the consignée, and procures the same to be 
discounted at a banlî upon the security of the bill of lading, which is trans- 
ferred and delivered with it, the bank acquires title to the property described 
in the bill of lading, conditioual upon the acceptance of the draft; upon such 
acceptance the title passes to the accepter; but upon refusai to accept, the 
title continues uninipaired, and upon the receipt by the consignée of the 
property, and its conversion, he is liable to the bank for the money advanced 
upon it." 
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And in First National Bank v. N. Y. C. & H. R. R. Co., 85 Hun, 
160, 32 N. Y. Supp. 604, it is stated that— 

"Any act of the drawer after the delivery ot tlie bill of lading and discount of 
the draft does not affect the rights of the porson discounting the same." 

Hence it would seem that any communications passing between the 
drawer and the drawee of the bills of exchange do not affect the 
rights of the bank, which had previously discounted the drafts, or re- 
lieve the défendant from liability to the rightful possessor. It is urged 
that a form of deposit slip, in évidence, used at times by the bank, 
contained réservations to the effect that the bank acted as agent on 
out of town items and considered in connection with the communica- 
tions passing between the drawer and drawee of the drafts, proves an 
intention to charge back the amounts if they were dishonored. Upon 
this point défendant cites, as an authority, First National Bank of 
Blanchester v. Stengel (Sup.) 169 N. Y. Supp. 217, affirmed (by a di- 
vided court) 185 App. Div. 906, 171 N. Y. Supp. 1085. In that case 
the court found as a fact that the drafts were left at the bank for 
collection only; that the deposit slip had attached thereto memo- 
randa to the efifect that the drafts were simply received for collection. 
In this case the proceeds of the drafts were checked out, and the 
form of deposit slip having words of réservation was not in fact 
used. No réservation appears on the deposit slip that was used when 
the drafts were discounted, to imply that they were for collection. 

In American Trust & Savings Bank v. Austin, 25 Mise. Rep. 454, 
55 N. Y. Supp. 561, affirmed 47 App. Div. 635, 62 N. Y. Supp. 1131, 
it was held in a similar case that, after "the bank had discounted the 
drafts and * * * passed their avails to the vendor's crédit, it 
was entitled to recover from the proceeds" of the merchandise covered 
by the bills of lading "the amount of the drafts." And in speaking 
of a rule of the bank that, in receiving drafts, it was to act only as 
agent for the depositor, Judge Hiscock said the rule applied only as 
between the bank and its customer, and did not constitute the bank 
a mère agent of the vendor as against an attaching creditor. 

The plaintifï in this fcase, it is true, could, hâve charged the 
amounts of the drafts back to the drawer, upon the refusai of the 
drawee to accept or pay the same, but it was not obliged to adopt 
such method of repayment of the advance. Upon discounting the 
drafts and receiving the bills of lading, it had security for repayment 
in the way of a spécial property in the corn and the right to possess 
itself thereof. Indeed, the légal title passed to it, and operated to 
change possession of the grain from the original owner. Commercial 
Bank of Keokuk v. Pfeiffer et al, 108 N. Y. 242, 15 N. E. 311. In the 
fédéral courts the rule as to delivery of discoimted drafts and bills 
of lading to a bank making advances to the drawee is substantially the 
same. See Dows v. National Exchange Bank of Milwaukee, 91 U. S. 
618, 23 L. Ed. 214; Means v. Bank of Randall, 146 U. S. 620, 13 Sup. 
Ct. 186, 36 L. Ed. 1107. 

[5] In the state of Ohio, where the bill of exchange was drawn 
and discounted, it has been held that a bank discounting the drafts. 
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even though the drawer has overdrawn his account, becomes a holder 
of the drafts for a valuable considération. First National Bank of 
Parkersburg v. Crawford, 13 Ohio Dec. 807. See, also, General Code 
of Ohio, § 8193 et seq. 

[6, 7] The Buffalo Grain Company in whose interest the writ of at- 
tachment issued, had no title to the grain or prior right thereto, and 
the defendant's seizure under the judgment was tantamount to its 
conversion, and he is liable for the reasonable value thereof. It ;s 
true that Horton was indebted to the bank in June, 1918, in a large 
amount of money over and above the amount of the draft, which 
was subsequently secured by the promissory note of his mother, and 
that he transferred to her his real property, valued at $20,000, and that 
he thereafter made partial payments upon the note given by his mother 
to the plaintifif to secure his indebtedness, and that the plaintiff by 
the transaction "is better ofif than it was when the drafts were credit- 
ed" ; yet such arrangement by Horton and his mother to secure the 
bank for their loans cannot be considered to nullify the right of 
possession of the grain given the bank by the transfer of the drafts 
and the bills of ladin-g in issue. 

Inasmuch as this court is of the opinion that the plaintiff had a 
spécial property in the corn, the objection, that the action for conver- 
sion was not a proper remedy, is not maintainable. The corn was sold 
by the défendant; he receiving, after paying a lien thereon of $1,- 
220.17 and other expenses, the sum of $9,211.56, which has been re- 
tained hy him awaiting the termination of this trial. Although the 
plaintiff claims the value of the corn was $12,617.14 at the time of 
its conversion, I think that its public sale with a number of bidders 
in attendance is fairly indicative of its reasonable market value at 
Buffalo. 

A decree may be entered, with costs, for the amount realized at the 
sale, less the fées, liens, and expenses. 
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WIGHT V. POLICE JURY OF PARISH OF AVOYELLES, LA., et al. 

(Circuit Court of Appeals, Fifth Circuit. June 18, 1919.) 
Nos. 3341-3344. 

1. Constitutional law <S^278(3)— Highways ©=>90— Due process not denied 

because of lack of notice of conteniplated formation of road districts. 

Const. La. art. 292, providing for tlie division of parislios into road 
districts and deflning tlieir taxing and bond issuing capacit.v, and Act La. 
No. 183 of 1914 and otlier statutes carrying the constitutional provisions 
into effect, do not deny due process, because not providing for notice to 
taxpayers of tlie contemplated action of police juries in t'ormiug road dis- 
tricts, as tlie roads are to be constructed for the gênerai good and the ex- 
pense met by a gênerai property tax, and in such case no property owner 
is entitled to spécifie notice of the formation of a road district. 

2. Highways 'S=>126 — Beneflt from construction of roads presumed. 

Vv'hère roads are constructed for the gênerai good, and tlie expense is 
met by a gênerai propc^rty tax, and not by a tax on tlie spécifie property 
benefited, there is an absolute presumption of beneflt. 

3. Highways "©=127 (2) — Disproportion between taxes paid and beneflts re- 

ceived not unconstitutional. 

Wliere roads are constructed for the gênerai good, and the expense is 

to be met by a gênerai property tax, the fact that some persons inay pay 

small taxes and receive great benefit, and others pay con.siderable taxes 

and receive limited benefits, is not an inequallty of the eharacter of which 

the Constitution takes cognizance. 

4. Constitutional law <S^2K{2) — Riglit to sue to test legality of proœedings 

does not cure want of due process. 

The right to institute .suit to test the regularity of ihe proceedings to 
hold an élection to issue bonds for road purposes does not inake that due 
process of law which would otherwise be an arbitrar.v taking of property. 

5. Constitutional law <S='278(2) — Limiting right to sue to test the validity of 

proceedings does not make notice essential to due process. 

The limiting of suit to test the regularity of bond issues by a road dis- 
trict to 60 days from the élection authorizing tliem does not prevent that 
from being due process of law which would otherwise be, or confer a 
right to notice of the formation of the district which does not otherwise 
exist. 

6. ConstitTitional law <S=>283 — Taxing railroad for construction of road not 

invalid, though harmful compétition results. 

Taxing the property of a railroad Company with other property for the 
construction of a contemplated highway does not take its property with- 
out due process of law, even though the highway brings harm to the 
railroad in resulting compétition, as by motor vehicles. 

7. Highways 'S^'OO — .Act limiting time to test validity of bond élection inap- 

plicable, where élection unauthorized. 

Act La. No. 25(i of 1010, § 17, limiting the time for suit to test the 
validity of an élection on the question of issuing bonds for road purposes 
to 00 days, does not apply if the élection is called by a body not authoriz- 
ed, to be voted at by persons not authorized, and for ijurposes not au- 
thorized. 

8. Highways 'S^='90 — Extent to which Législature niay lîmit attack on bond 

issue élection stated. 

It is witliin the iiower of the Législature to prechide inquiry into the 
regularity or formality of an élection on tlie question of i.s.suiiig bonds for 
road purposes after a short period of prescription, but it cannot take from 
property owners the right to bave their burdens measured by the limits of 

(gi^For other cases see same topic & KBY-NUMBER in ail Key-Numbered Digests & Indexe» 
264 F.— 45 
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the Constitution, though the élection is not attacked wlthin such time, nor 
compel an ofHcer to act contrary to the Constitution, merely l)ecause no one 
bas questioned tlie legality of tliat wliicli lias been done within the period 
of prescription. 

9. Highways ®=>90 — Statute limiting time for contesting legality of élection 

valid, when limited to certain matters. 

Act La. No. 256 of 1910, § 17, limiting the time for eontesting the 
legality of an élection on the question of issuing bonds to 60 days. and 
providing Ihat thereafter it shall not be an excuse for refusai to levy a 
tax or Issue bonds that some provision of the Constitution or law of the 
State has not been complied with, is valid as applied to requlrements of 
the Constitution or laws of the state, compliauce with which involves 
questions Of fact. 

10. Highways ^=^0 — Limiting attack on legality of bond issue élection to 60 
days reasonable. 

Tlie limitation of 60 days for eontesting the legality of an élection on 
the question of issuing bonds prescribed by Act La. No. 256 of 1910, 
§ 17, held reasonable. 

11. States '^='4 — State may détermine rights to be recognized by state Consti- 
tution, and time and manner of assertion. 

Except as limited by the Constitution of the United States and the laws 
made in response thereto, a state may détermine the rights to be recogniz- 
ed or conferred by the state Constitution, and détermine how and when 
and under what circumstances such rights may be asserted. 

12. Highways ®==>9() — Statute limiting time for asserting rights under state 
Constitution or laws not necessarily invalid. 

Act La. No. 256 of 1910, § 17, though construed as entirely depriving 
taxpayers after 60 days of the right to attack an élection on the question 
of issuing bonds and the resulting bonds and taxes for noneompliance with 
the Constitution or laws of the state, is not necessarily invalid under the 
Constitution of the United States, as it would still be open to the tax- 
payer to assert any right he mlght hâve under the Constitution and laws 
of the United States. 

13. States <ê=>i — State courts bound to enforce rights under fédéral Constitu- 
tion and laws. 

It is the duty of a state court to support and enforce the Constitution 
and laws of the TJnited States, and even though a spécial law of limitations 
precludes considération of objections to a bond issue based upon the state 
Constitution and laws, rights under the Constitution and laws of the 
United States may still be asserted. 

14. Courts '^=='3^5 — Limitation of time for attacking élection not binding on 
fédéral court with respect to rights under fédéral Constitution and laws. 

While the laws of limitation and prescription of the states are ordi- 
narily applied by the courts of the United States Act La. No. 256 of 1910, 
§ 17, does not preclude considération by the fédéral courts of any objec- 
tion to a bond issue élection arising out of rights asserted under the Con- 
stitution and laws of the United States. 

15. Courts '^^'Sôed) — Fédéral courts ordinarily follow state court's construc- 
tion of state laws and Constitution. 

As a gênerai rule the courts of the United States will follow the con- 
struction placed by the state courts on state constitutional provisions and 
statutes, but the rule is subject to exceptions. 

16. Highways <&='125 — Tax for road purposes limited to specifled amount, but 
tax as basis for bond issue not so limited. 

Under Coust. La. arts. 281, 291, 292, as construed by state courts, a 
spécial parish or ward ad valorem tax to be directly applied to roads and 
bridges is limited to 5 mills on the dollar for flve years, but taxes as a 

®=3For other cases see same toplc & KEY-NUMBER In ail Key-Numbered Digests fi Indexes 
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basis for debts and bond issues by a road district are governed by article 
281, authorizlng a tax of 10 mills. 

17. Highvvays ®=90, 125— Each road district lield entitled to issue bonds and 
impose taxes to specîfled atnount. . 

Under Const. La. art. 281, authorizing municipal corporations, panshes, 
road districts, etc., to Incur debts and issue negotiable bonds and impose 
a tax sufBcient to pay the Interest and principal, provlded tliat such spé- 
cial tax "for ail purposes as above set forth" shaU not exceed 10 mills on 
the dollar, and that tbe total issue of bonds by any subdivision for ail pur- 
poses shall never exceed 10 per cent, of the assessed valuation, It Is the 
tas and bond issue of each road district or other subdivision which Is 
llmited to the amount stated, and not the taxes or bond issues of aU the 
subdivisions embracing In whole or in part the same territory, 

18. Highways '©='123— Tax for road purposes valid, except for excess above 

constitutional lirait. 

Under Const. La. art. 281, llmiting taxes for road purposes to 5 mills on 
the dollar, a tax of 6 mills Is valid, except to the extent to which the 
constitutional limit Is exceeded. 

19. Highways «=132— Act curing defects in proceedings for road district 

taxation valid. 

Act La. No. 18, Sp. Sess. 1917, ratifylng proceedings of police juries 
and boards of supervisors of rond districts with référence to spécial taxes 
and bond issues, does not violate the state or fédéral Constitution, as ap- 
plied to acts of police juries under Act La. No. 183 of 1914, after the 
performance of such duties had beeu transferred to boards of supervisors 
by Act. La. No. l'J9 of 1916. 

20. Statutes ©^lOl — Validatiiig act cannot do what Législature could not 
otiiervvise cîo. 

The Législature cannot by a validating act accomplish that which It 
could not bave done primarily on actount of the limitations of the Con- 
stitution. 

21. Highways «S^OO — Infoi-malities and irregularities in road district élection 
as to matters within législative power niay be validated. 

ïhe Législature may détermine the body by whom an élection on the. 
question of issuing bonds by a road district is to be called, how notice 
shall be glven, the form of tlie ballot, the manner of voting, and by whom 
the resuit is to be declarod, and informalities and irregularities as to such 
matters may therefore be curcd by a validating act. 

Appeals from the District Court of the United States for the West- 
ern District of Louisiana ; Ruf us E. Poster, Judge. 

Four suits by Pearl Wight, as receiver of the Texas & Pacific Rail- 
way Company, against the Police Jury of the Parish of Avoyelles. 
La., and others, against the Police Jury of the Parish of Natchitoches. 
La., and others, against the Police Jury of the Parish of Rapides, 
La., and others, and against the Police Jury of the Parish of St. 
Landry, La., and others. From adverse judgments, plaintiff appeals. 
Judgment in the first suit modified in part, and affirmed in part, and 
judgments in the other suits affirmed. 

W. B. Spencer, of New Orléans, La. (Howe, Fenner, Spencer & 
Cocke, of New Orléans, La., on the brief), for appellant. 

Lewis R. Graham, of New Orléans, La. (G. L. Porterie, of Marks- 
ville, La., and Sigur Martin, of New Orléans, La., on the brief), for 
appellees police jury of Avoyelles parish and others. 

D. C. Scarborough, of Shreveport, La., and Phanor Breazeale and 

$;::3For other cases Bee Eame toplc & KEY-NUMBER ia aU Key-Numberecl Dlgests & Indexe* 
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M. L. Dismiikes, both of Natchitoches, La. (J. F. Stephens, of Cou- 
shatta, La., and Breazeale & Breazeale and Scarborough & Carver, 
ail of Natchitoches, La., on the brief), for appellees police jury of 
Natchitoches parish and others. 

John Ransdell Hunter, of Alexandria, La., for appellees police jury 
of Rapides parish and others. 

E. B. Dubuisson, W. J. Sandoz, and Peyton R. Sandoz, ail of Ope- 
lousas, La., for appellees police jury of St. Landry parish and others. 

Before FARDEE and BATTS, Circuit Judges, and GRUBB, Dis- 
trict Judge. 

BATTS, Circuit Judge. The receiver of the Texas & Pacific Rail- 
way Company instituted suits against the police juries of the parishes 
of iVvoyelles, Natchitoches, St. Landry, and Rapides, to restrain the 
collection of taxes in road districts in the parishes named. The allé- 
gations of the several bills présent the same major issues. 

Due Process of Law— Notice and Hearing. 

The cases dépend upon construction of piovisions of the Constitu- 
tion and statutes of Louisiana authorizing création of road districts 
and the levy of taxes and issue of bonds by the districts, and upon 
a détermination of whether thèse laws as written and as practically 
applied take property of taxpayers without due process of law, in vio- 
lation of the Fourteenth Amendment of the Constitution of the Unit- 
ed States. The first proposition made by complainant is that — 

"The Constitution and laws of Louisiana, relative to tlie création of road 
districts and tiie imposition of spécial taxes for tlie construction and main- 
tenance of roads therein, in and of themselves, as Interpreted and applied by 
police juries, are in violation of tlie Fourteenth Amendment of the Constitution 
of the United 8tates, in that they deprive petitioners of tlieir property without 
due process of law." 

[1] Article 292 of the Constitution of Louisiana, as pubilished after 
the convention of 1913, provides for the division of parishes into road 
districts, and defines the taxing and the bond-issuing capacity of the 
districts. Such législation as is necessary to make the constitutional 
provisions effective is provided by Act No. 183 of 1914 and preceding 
statutes. The Constitution provides that "Police juries of this state 
may form their respective ]3arishes into road districts." No provision 
is made by the Constitution or a statute for notice to taxpayers of 
contemplated action by the police jury in the foi'mation of districts, 
and in none of the cases under considération was notice given. 
Provisions are made for notice of bond and tax élections, and for 
publication of the resuit, and the terms of the law hâve, in thèse re- 
spects, in each instance been observed. 

It is contended that the law as written and administered is uncon- 
stitutional, because the law does not require notice, and no opportu- 
nity is in fact given the taxpayers to be heard on the questions of the 
necessity or advisability of the création of a road district, nor as to 
boundaries, nor as to whether property to he included would be bene- 
fited, nor as to the rate and duration of the tax, or the amount of the 
bonds. 
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Communication, transportation, and commerce are distingiiishing 
éléments of civilization. To their development highways are essential. 
The construction and maintenance of good roads has been accepted 
nniversally as a function of government. In the United States 
tliere was an early récognition of the right of the gênerai government 
to construct, or aid in the construction of , national highways ; but 
the duty of providing roads was primarily in the states, and in the 
States the duty remains. 

After the success of the steam railroads was demonstrated, the at- 
tention of the fédéral and state governments was, for a number of 
years, especially directed towards their development. Aid was ex- 
tended by the United States, by the states, by counties, parishes, and 
municipalities. Though thèse highways bave, ordinarily, been pri- 
vately owned, the right of the states to levy taxes and appropriate 
property to help in their construction, and to authorize like action by 
their governmental subdivisions, has almost uniformly been sustained. 

The extraordinary development of the country has brought about 
conditions under which the needs for transportation facilities can no 
longer be met by the railroads, and by the inferior dirt roads along 
which the pioneers bave made their weary and wasteful way. Com- 
munities which hâve heretofore recognized the necessity of freeing 
themselves from the burdens of ignorance, and hâve provided public 
schools, hâve come to realize that getting out of the mud is another 
essential step to that end. They realize that good roads are the com- 
plément of the schoolhouse ; that isolation is net only an ally of ig- 
norance, but of poverty ; that prosperity in f arming, trading, or manu- 
facturing waits on transportation and communication. 

A tardy récognition of thèse fundamental facts has brought about 
activity in the issue of bonds and the levy of taxes for road pur- 
poses. The national government is taxing ail the people that great 
interstate highways may be constructed. States are taxing ail their 
people that roads within the state may be built. In many states sub- 
divisions hâve been made, or recognized, and authority given to the 
taxpayers therein to supplément the efforts of the state and national 
governments. Thèse subdivisions for roads do not, ordinarily, take 
the form of improvement districts, in which spécifie property receiv- 
ing peculiar benefits is assessed in proportion to the benefits, but are 
based upon the idea that the taxpayers are doing a proper part in 
the building up of Systems of roads Connecting ail the sections of 
the country, and from which they, and everybody else, must dérive 
a benefit. 

In the state of Louisiana, the parish is primarily used as the unit 
for road purposes ; but, lest this division of the state should not 
bring the necessary local co-operation and supervision, provisions 
hâve been made for dividing the parishes into road districts, which, 
under the terms of the Constitution, became governmental subdivi- 
sions of the state. The législation as to thèse governmental units rec- 
ognizes that the needs of the public with référence to roads may 
be more imperative in some parts of the state than in others. It 
recognizes, also, that in some parishes or parts of parishes the people 



710 2G4 FEDERAL EEPOETEK 

may be willing to tax themselves for good roads, while in others the 
conditions may be such that the taxes cannot be levied. 

The création of road districts is vested by the Constitution in the 
police juries of the several parishes. It is a législative authority doubt- 
less well assigned. It may be assumed that the necessary action can 
better be performed by a hody more f amiliar with local conditions and 
needs than by the state L^egislature. No taxpayer, and no other per- 
son, would ordinarily hâve a right to interfère with or participate in 
the exercise of this power. It is conceivable that, even in defining 
the necessary govemmental subdivisions, the people, acting in their 
primary power in the formation of their Constitution, or acting through 
their Législature, or acting through a spécial législative body, as in the 
présent case, might lay off the lines in such an arbitrary, unjust way, 
with such a palpable purpose to destroy or confiscate property, that 
the protection of the Constitution would not be denied. But such a 
possible case is not immediately under considération. 

Complainant makes the proposition that the grant of power to the 
police jury violâtes the Constitution of the United States, because no 
provision is made by which he, as a taxpayer, may be heard with réf- 
érence to the advisability of action under the authority, or in the man- 
ner in which the authority is to be exercised. There is no consti- 
tutional requirement of spécial notice to any particular individual of 
contemplated action of a gênerai nature by a govemmental body ex- 
ercising gênerai législative or administrative functions. The tax- 
payer in a proposed road district bas no more right to notice of a di- 
vision of the state by the proper authority into road districts than 
to notice of the création of a new parish or of the division of the par- 
ish into justice wards. 

The govemmental functions are carried on in a public way. The 
forces which exist to compel conformity of public action to public 
opinion are open to everybody. Except in those cases in which ac- 
tion is contemplated directly alïecting the right of an individual, as 
distinguished from action affecting the public generally, no person has 
more right to spécifie notice than ail other persons. It is assumed 
that ail people interested in public affairs will acquire a knowledge of 
what is taking place among those to whom the conduct of public af- 
fairs has been trusted. And so long as the officers are acting within 
their authority, redress for improper conduct is political, instead of 
judicial. 

There are certain classes of improvement districts, not supported 
by direct taxation, and with référence to which definite rules for de- 
termining benefits and assessments bave not been prescribed by the 
law, where the rule may be différent. Drainage, irrigation, sewer- 
age, and street-paving districts may be of this character. In districts 
of this kind, the improvement may be gênerai and the expense met 
by gênerai taxes, or the improvements may bring gênerai public ben- 
efits and also direct benefits to particular property, and the expense 
be met by gênerai taxes and spécifie assessments, or the direct bene- 
fits to particular property may be so great, as compared to the gênerai 
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benefits, that equity is approximated by direct assessments in pro- 
portion to thèse direct benefits. 

In those cases in which improvement districts are formed for the 
direct benefit of the property within the district, and the method of 
meeting the expenses of the improvement is to détermine the spécifie 
benefits and to fix upon each property owner an assessment in propor- 
tion, and where the law désignâtes no method of determining the ben- 
efit and assessment other than by a référence to some commission or 
other tribunal, a matter of fact is presented directly involving the 
property rights of individuals, and each person afFected must hâve an 
opportunity to produce for considération the facts pertinent to his 
individual case. If this opportunity is not given, even the fact that 
the assessment was fair may not meet the objection that tlie property 
owner is deprived of a constitutional right. 

Doubtless the laws could provide for road districts, in which im- 
provements would be made for the benefit of spécifie property and 
the improvement met by assessments against such property. The Con- 
stitution and statutes of Louisiana, however, make no provision for 
such improvement districts. The districts under considération are 
not of this character. They are spécial taxing districts for the gênerai 
good. They enable the construction of good roads from which every 
person in the state may be expected to receive some direct or in- 
direct benefit. To undertake to apply to such governmental activities 
the rules which are invoked with regard to drainage, irrigation, or 
other improvement districts of that character would be to entirely de- 
stroy the possibility of efficient governmental action. 

[2, 3] The laying out, the construction and maintenance, of public 
roads, are not matters to be determined with référence to benefits to 
particular individuals, but with référence to the interest of ail those 
persons whose rights and property and gênerai well-being are the 
chief concern of government. No property owner is entitled to spé- 
cifie notice of the formation of a road district in which the roads are 
to be constructed for the gênerai good, and in which the expense is 
to be met by a gênerai property tax. He is not entitled to notice of 
an action which the law assumes equally afifects ail citizens. He is 
not entitled to notice, in order that he might protest against the in- 
clusion or exclusion of his property. The law contemplâtes that ail of 
the property of the state may go into some district, and it is for the law- 
iBaking power, and not the individual property owner, to détermine the 
boundaries of the district. He is not entitled to notice to enable him to 
show that the formation of the district, with its possible tax, will bring 
him no benefit. There is an absolute presumption of benefit from gov- 
ernmental activities of this character. In the levy of road taxes, as in 
ail other taxes, some persons may pay small amounts in the way of 
taxes and receive great benefits, and other persons may pay consid- 
érable taxes and receive limited benefits. This inequality is inhérent 
in ail taxation and in ail governmental activities. While, however, 
there may not he equality in the benefit to be derived from roads, it is 
not that character of inequality which the law is capable of eliminat- 
ing, and not that character of inequality of which the Constitution 
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takes cognizance. Thèse road taxes are of the same gênerai charac- 
ter as school taxes, held to be légal, and to meet the constitutional re- 
quirements of uniformity, notwithstanding many taxpayers are en- 
tirely without direct benefit. 

[4, 5] In another connection is discussed that part of the act pro- 
viding for road districts, and the issue of bonds, vvhich limits the pe- 
riod within which the legality of the élection may be attacked. Ap- 
pellant insists that this limited right to sue does not take the place of 
notice and a primary right to be heard. The right to institute suits 
even for a limited time, to ascertain the regularity of the proceedings, 
!s a very substantial right. This right, however, would not make that 
due process of law which would otherwise be an arbitrary taking of 
property. If the taxpayer has the right to notice of the formation 
of the district, the right is not preserved by a right to institute a suit. 
If he has such a right, it is a fundamental one, arising under the Con- 
stitution and laws of the United States, which will be protected. But 
the circumstance that a court will give protection against an uncon- 
stitutional act does not purge the act of unconstitutionality. On the 
other hand, the limiting of this period of suit to 60 days does not 
prevent that from being due process of law which would otherwise he, 
and does not confer a right to notice which does not otherwise exist. 

Arbitrary and Unfair Action in Deûning Districts. 

Appeliant inakes the statement that certain of the districts hâve been 
arbitrarily laid out, with a view of including the property of the rail- 
road Company, and for the purpose of compelling him to pay taxes on 
this property, and without any benefit to the property, Ijut in order 
that the property of others might be benefited. The proposition that 
the laying off of a district, with a view of benefiting some property 
at the expense of other property not benefited, would resuit in the 
taking of property without due process of law, in violation of the 
Constitution, is ordinarily made with référence to improvement dis- 
tricts, in which the payments chargeable against particular property 
is based upon direct henefits received. 

It is conceived, however, that any subdivision of the state might 
be territorially so defined that protection would hâve to be given 
against arbitrary, unreasonable, and confiscatory action. While the 
relief would usually be against local boards, action by a state Légis- 
lature might demand relief from the courts. AU of the rules which 
hâve been annotmced with référence to districts of any kind recog- 
nize the possiblity of unjust, unreasonable, arbitrary action. Th ; 
courts, while going far to snstain action creating districts and levying 
taxes and making assessment, nevertheless give efficient life to the 
constitutional provision which prohibits the taking of private prop- 
erty without due process of law. 

Récent cases by the Suprême Court of the United States leave little 
to be said on the subject, and remove ail difficulty in giving consti- 
tutional protection without unduly interfering with state and local 
activities, so essential to the maintenance of progressive prosperity. 
Myles Sait Co. v. Iberia Drainage District, 239 U. S. 478, 36 Sup. 
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Ct. 204, 60 L. Ed. 392, L. R. A. 1918E, 190, determined iipon a con- 
sidération of the com])laint alone, présents the case of a drainage dis- 
trict, confessedly laid ont to inclnde property in order that it might 
be taxed, withoiit expecîation or intention that it should receive 
benefits. The Suprême Court said : 

"There is no doubt tliat the Lc^isliiture of ii sdite may couNtituto drainage 
districts and dcHne their lioinidaries, or may delegate snch autliority to local 
administrative bodies, as in the présent ease, to the police jurics of the parishes 
of the stat(>, and tliat tlK'ir action cannot be assailed muter the Fourteenth 
Amendment unless it is palpably arhltrary and a plain abuse. Honck v. Llttle 
Kiver Drainase District, 2S!)t'. S. 254. * * * The charge is that plaintifC's 
property was included in the district, not in the exercise of 'légal législative 
discrétion,' not that the scheme of drainage would inuro to the benefit of the 
property, even indirectly, but with the predetennined 'purpose of deriving 
revenues to the end of granting a spécial benefit to the other lands subject to 
be improved by drainage, without any benefit' to plaintiff 'or its property what- 
ever,' présent or prospective. ■* ■* ♦ It is to be remembered that a drainage 
district has the spécial purpose of the iniprovement of particular property, 
aud when it is so formed to include property whicli is not and cannot be 
beneflted directly or indirectly, including it only that it may pay for the benefit 
to other property, there is an abuse of po\ver and an act of confiscation. 
Wagner v. Baltimore, 239 U. S. 207. We are not dealing with motives alone 
but as well with their résultant action ; we are not dealing with disputable 
grounds of discrétion or disputable degrees of benefit, but with an exercise of 
power determined by considérations not of the iniprovement of plaintiff's 
property but solely of the iniprovement of the property of others — power, 
therefore, arbitrarily exerted, imposing a burden without a compensating ad- 
vantage of any kind." 

The follovving cases further elucidate the subject: Houck v. Little 
River Drainage District, 239 U. S. 254, 36 Sup. Ct. 58, 60 h. Ed. 266; 
L. & N, R. R. Co. V. Barber A.sphalt Paving Co., 197 U. S. 430, 25 
Sup. Ct. 466, 49 h. Ed. 819 ; Spencer v. Merchant, 125 U. S. 345, 8 
Sup. Ct. 921, 31 L. Ed. 763 ; Davidson v. New Orléans, 96 U. S. 97, 24 
L. Ed. 616. In no one of the cases before us for considération is the 
])roperty of appellant included "solely with the view of deriving in- 
come" from it. In each case benefit will accrue to the property in- 
directly, if not directly. The degree of benefit may be disputable, but 
the fact of benefit should not be questioned. There is no proof of 
improper motives, and no sufficient basis for a suggestion of such 
motives. 

[6] The finding of the master is, as to one or more of the dis- 
tricts, not only that there will be no benefit to the railroad company 
whose property is involved, but that the construction of the contem- 
plated highway will bring harm in resulting compétition. Even if 
such an incidental efl^ect could follow from the discharge by the state 
of its duty with référence to roads, that fact would furnish no con- 
stitutional ground for an attack upon the law imder which the road 
was coustructed. As to those matters strictiy within the domain of 
government the aggregate benefits may alone ht considered. Perhaps 
in few instances does a taxpayer receive direct benefit from every 
department of government. Many taxpayers are so fortunate that 
they hâve no occasion to appeal to the courts. Many taxpayers are 
so unfortunate that they cannot utilize the schools. There are douht- 
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less departments of government of which a majority of the people 
hâve never heard. Perhaps the beneiits of public roads are more near- 
ly universally distributed than the good that cornes from any other 
single activity of government. 

It is hardly possible to conceive a business that is net benefited by 
good roads. The suggestion that railroads will be injured by mak- 
ing other highways capable of being used would be expected from 
that class of political economists who demonstrated that lahoring men 
would be injured by the introduction of machinery. No business is 
so entirely dépendent upon the development of the country as the 
railroads. They reflect the prosperity of the people tliey serve, and 
suffer with their reverses. The railroad whose property is taxed in 
thèse cases has spent much of its life in the hands of receivers. Its 
only insurance against the continuance or récurrence of this condition 
is the development of the rich country it traverses. And this de- 
velopment is not possible without the construction of roads. 

When taxes hâve been levied to aid in the construction of rail- 
roads, they hâve been paid by ail property owners, including the own- 
ers of vessels and of wagons and teams, engaged in carrying freight 
and passengers. That their businesses were destroyed did not make 
the taxes illégal, nor were they even exempt from the tax that de- 
stroyed them. If it were true — as it cannot be — that the construction 
of roads would resuit in disastrous compétition from motor vehicles, 
the legality of the tax would not be affected. Public utilities operated 
by municipalities hâve frequently been sustained in part by taxes on 
eompeting plants. The gênerai and usual effect of government is 
beneficent, and ail property must help in its maintenance. An indi- 
vidual or corporation may sometimes be legally harmed beyond the 
possibility of an ofïsetting benefit. Even the busy and efficient Four- 
teenth Amendment is sometimes powerless to eliminate the inequali- 
ties resulting from government, and it is seldom able to prevent the 
destruction which comes with progress. 

There are findings in the report of the master at variance with 
thèse conclusions. The report is based upon évidence hefore us. We 
do not concur in the findings. There is not sufficient évidence, as to 
any one of the road districts, to support a finding that the police jury 
has acted from improper motives, or that improper or illégal résulta 
have been brought ahout. Certainly, in no case has the action "been 
palpably arbitrary and a plain abuse." 

Section 17 of Act 256 of 1910 — Prescription of Action. 
Fifth Point. — Appellant's "fifth point" is to this effect: 
"Plafntiffi is not estopped or precluded at this tinie from questionlng the 

validlty of the bonds and taxes in question." 

In elucidation of this point he makes the following additional prop- 
osition : 

"That the limitation of time within which action may be brouglit under sec- 
tion 17 of Act 250 of 1910, giving to tlîîs section its most libéral interprétations, 
is coniîned to and relates only to suits eontesting the regularity, formality, 
and legality of élections held in piirsuance thoreof. If, however, the prescrip- 
tion established by said section ol said act be construed as a bar to funda- 
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mental and constitutional objections, it is void and imconstitutional. It Is net 
compétent for the Législature to provide tliat the constitutionality of anact 
passed by it sball not be contested unless such action be begun within a limited 
time." 

Section 17 of Act 256 of 1910 provides: 

"That, for a period of sixty days froni the date of the promulgation of the 
resuit of any such élection, any person in interest shall bave a right to contest 
the legality of such élection for any cause; after which time no one shall 
bave any cause of action to contost tli(> regularity, formality, or legality of 
said élection for any cause wbatever. If tbe validity of any élection held 
uiider tbe provisions of tbis act is not raised within tbe sixty days berein 
prescribed, then no governing authority of any subdivision herein named, 
required to levy a tax or issue bonds as authorlzed at an élection or under tbis 
act, shall be pcrmitted to refuse to perforai that duty and urge as an excuse 
or reason tlierefor, that some provision of tbe Constitution or law of Louisiana 
bas not been complled vvith, but it sball be conclusively presumed that every 
légal reciuirement bas been complied with, and no court shall hâve authority 
to inquire into such matters after tbe lapse of sixty days as berein provided. " 

[7, 8] The law of which this is a part, provides for the calling of 
an élection, to be held in a prescribed way, at which résident taxpay- 
ing voters shall détermine whether bonds may be issued for prescribed 
purposes, in an amount limited by the Constitution. If the élection 
be one called by a body not authorized, to be voted at by persons not 
authorized, for purposes not authorized, the section would hâve no 
application. Assuming the élection to be one to which the article ap- 
plied, a period of 60 days is prescribed after the promulgation of the 
resuit, within which any person in interest shall hâve the right to 
contest the legality of the élection for any cause. It is prescribed 
that after this time no person shall, for any cause, contest the regu- 
larity, formality or legality of the élection. It is clearly within the 
power of the Législature to preclude inquiry into the regularity or for- 
mality of the élection after a short period of prescription. If by the 
"legality of the élection" is meant anything more than that the élec- 
tion was held in the way prescribed by law, the meaning certainly 
cannot be so extended as to make it the effect of the law that a failure 
to attack the élection would bring about conséquences which could 
not hâve been accomplished by a valid élection. If persons charged 
with the duty of administering thèse constitutional provisions, and the 
législation enacted in response to them, should disregard the constitu- 
tional limitations, failure to attack their action for 60 days could not, 
ordinarily, l>e held to give validity to that which would otherwise be 
void. No act of the Législature can take away from the property 
owner, whose property is affected, the right to hâve constitutional bur- 
dens measured by the limits of the Constitution. Nor can the Légis- 
lature compel an officer to do that which is contrary to the Consti- 
tution, and therefore fundamentally illégal, merely bceause no one 
had chosen, within the period of the prescription, to question the le- 
gality of that which had theretofore been done. 

[9] But, whether the law may be upheld as a whole or not, it is 
certainly constitutional in part ; and, given a construction of which it 
is susceptible, there is no trouble in sustaining it in its entirety. The 



716 264 FEDERAL REPORTBK 

proprîety of such législation may be easily maintaned. Tlie exigencies 
of the government may require the issue of bonds. There may be, 
and ordinarily are, excellent reasons why, if any character of attack 
upon the bonds is to be made, it shoiild be made before they are sold 
to the public. Questions could arise as to whether the proper notices 
had been given, and as to whether certain persons were qualifred 
voters, and as to the amount of property which the voters respectively 
owned, and as to whether or not a majority in number of the voters, 
and in amount of their property, bave cast their votes in favor of the 
proposition, and, indeed, as to compliance with any one of the provi- 
sions of the law. 

Public and private interest require that ail thèse questions be prompt- 
ly and definitely settled. The Constitution of Louisiana, as that of 
most of the States, does not confine itself to promulgating gênerai po- 
litical principles and providing a f ramevvork of government, but enters 
the domain of législation, and contains many provisions to which should 
be applied the same rules of construction and interprétation as to 
statutes. The application of some of thèse provisions is dépendent 
upon matters of fact, and the same rules for determining facts, and 
the same effect of such détermination, can properly be invoked To 
illustrate : 

Paragraph 2 of article 281 of the Constitution, with reierence to 
drainage districts, applies one limitation of taxation and assessment 
where lands are capable of heing drained without pumping, and an- 
other where pumping is required. The application of the constitu- 
tional limitation is determined by the détermination of a matter of 
fact. The ordinary rules for determining facts are, or could be made, 
applicable, and there is nothing to prevent the Législature from fixing 
a period within which the courts are open, and after which a presump- 
tion as to the facts may govern. The Suprême Court of Louisiana, 
in Crow v. Supervisors, 141 La. 1017, 76 South. 182, in which the act 
under considération was discussed, used this language: 

"The lawmaker has provided a metliod by whicli certain public works may 
be construed, througli the taxation of property, * * * and in so doing 
has recognized the riglit of the owners * * * to raise ail the légal and 
coustltutional objections that they thiuk proper, but it has » * * declared 
that the riglit so recognized must be exercised in tlme, and not throughout 
eternity." 

We do not understand that the court intends, by the use of this 
language, to suggest that constitutional provisions may be disregarded, 
and that, after the lapse of the short period prescribed by the act, the 
resuit is the same as if the limitations of the Constitution did not ex- 
ist. The case under considération called for no such comprehensive 
statement, and other holdings of the opinion négative such an inten- 
tion. 

The views of the court are doubtless expressed by the opinion in 
Daigle V. Opelousas, G. & N. E._ Ry. Co., 124 La. 1047, 50 South. 846. 
The case was one in which a justice ward, as distinguished from a 
police jury ward, held an élection under Act 202 of 1898, to carry 
into efïect article 270 of the Constitution of 1898. The court held that 
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no élection could be legally had in such a subdivision, and used this 
further language: 

"If this conclusion be correct, the police jury of the parisli was absolutely 
witliont antliority to order the elec:tioii, and the situation is the same as if no 
élection had heen held, and proscription is not applicable. Esteves v. Board, 121 
La. 991, 46 South. 992. In Dimmiek v. Opelousas, (ï. & N. E. Ry. Co., 123 La. 
123, 48 South. 767, the court drew a clear distinction betweon a suit contesting 
iin élection and a suit to annul a tax voted at a void élection. If a void élection 
cannot be eured by prescription, it canuot be cured by the mère inaction of tax- 
payers." 

The Opinion in Crow v. Supervisors further, however, says: 

"And the power of the state to limit the time within which rights, whether 

derived from Constitutions or else\Yhere, are to be assorted, in her courts, is 

as well recognized as the rights themselves." 

[10, 11] If by this is meant that statutes which are unconstitution- 
al may be enforced, if not attacked within the prescribed periods, or 
if it be held to mean that officers are under obligations to do things 
prohibited by the Constitution, if they are not directed by the courts 
within certain periods to abstain from doing them, the proposition 
made is not in accord with recognized principles. As applicable to 
the facts of the particular case decided, and as applied to facts 
which bring into efifect provisions of the Constitution, no objection 
can be made to the proposition. It is certainly not beyond the power 
of the State to prescribe reasonable periods of limitation; and, under 
the circumstances to be considered in connection with the législation 
hère involved, it cannot be said that the period is so limited as not to 
be reasonable. Except as limited by the Constitution of the United 
States and the laws made in response thereto, it is within the power 
of the state to détermine the rights to be recognized or conferred by 
the state Constitution, and to détermine how and when and under 
what circumstances thèse rights may be asserted. Limited to the 
facts involved in Crow v. Supervisors, or controUed by the language 
in Daigle v. O., G. & N. Ry. Co., there should be no hesitancy in 
sustaining the act as constitutional and effective under the Constitu- 
tions of Louisiana and of the United States. 

[12, 13] Even if broader meaning be given, and it be held that the 
courts of Louisiana are, after the 60 days, entirely closed to taxpayers 
who désire to attack the élection and the resulting bonds and taxes, 
it does not necessarily and certainly follow that the législation, of 
which the section under considération is a part, violâtes the Constitu- 
tion of the United States. Nothing more could even then be said than 
that it had been determined by the courts of Louisiana that the courts 
of the state were open for a reasonable period to assert, with référ- 
ence to the création of road districts and the issue of bonds by them, 
any right that any person might hâve under the Constitution and laws 
of Louisiana, and that that period having elapsed, the courts were 
no longer open to him for that purpose. The Législature will hâve 
declared certain results from a failure to apply to the courts within a 
prescribed time. The courts will bave declared the act not in conflict 
with the Constitution. Even under such a construction, the taxpayers 
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will have had an opportunity of contesting in the state courts ail ques- 
tions that could arise under the state Constitution and laws. And 
neither the Constitution nor any statute has provided, nor any déci- 
sion of any court of lyOuisiana held, that the courts of the state are 
not open to him to assert any right he may have under the Constitu- 
tion and laws of the United States. It is a part of the duty of a 
state court to support and enforce the Constitution and laws of the 
United States ; and, even where the conclusion may be reached that 
a spécial law of limitation had precluded considération of objections 
based upon the Constitution and laws of the state, there would still 
be the duty upon the courts to consider and détermine rights asserted 
under the Constitution and laws of the United States. 

[14] The laws of limitation and prescription of the several states 
are, ordinarily, applied by the courts of the United States. Such an 
application, however, of section 17 of the act of 1910, would not pre- 
clude a considération by the fédéral courts of any question arising 
out of rights asserted under the Constitution and laws of the United 
States. There is no proper construction of the section which would 
hold that more is intended than to prescribe objections based upon 
state constitutional and statutory grounds. 

It is not necessary to do more than hold that, as construed by the 
courts of Louisiana, section 17 of Act 256 of 1910 does not lirait to 
60 days the period within which an appeal may be made to the courts 
of that state to prevent the collection of taxes levied in road districts, 
in violation of the Constitution of Louisiana or of the Constitution of 
the United States. 

Bond-Issuing Capaciiy of Road Districts. 

A question to be determined prior to a considération of the construc- 
tion of article 281 is whether a road district has a power of taxa- 
tion under this article. In the case of Hayne v. Assessor, 143 La. 697, 
79 South. 280, taxation for road purposes is considered, and the his- 
tory of articles 291, 292, 232, and 281 reviewed. It is recited that 
article 291 is found in the Constitution of 1898, under the title "Pub- 
lic Roads," and deals alone with taxes, debts, and bonds for roads and 
bridges. The article authorized police juries, with the consent of 
property taxpayers, to levy spécial taxes, not to exceed 5 mills for 5 
years, for road and bridge purposes, but conferred no authority to 
incur deht or issue bonds, and "the évident purposes of its amend- 
ment and readoption pursuant to Act 236 of 1912, was to supply that 
omission." 

"Finding, apparently," says the court, "that the restrictions im- 
posed upon the exercise of such authority by articles 232 and 281 were 
sufficient, * * * ^he people, * * * in adopting the amend- 
ment to article 291, included those restrictions merely by référence to 
the articles. * * * But the General Assembly did not propose, nor 
did the people adopt, any change in the rate of spécial taxation for 
road and bridge purposes. * * * The conclusion reached waa 
that, while a 10-mill tax, running 40 years, or more, might be needed 
for other improvements, * * * ^ 5-mill tax for 5 years was ail 
that was required for road and bridge purposes." 
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The constitntional convention of 1913 Consolidated articles 291 and 
292, and eliminated the provision in the original article 291 author- 
izing "other taxes * * * for road and bridge purposes, not to 
exceed 5 mills for 5 years." It is explained that this was done be- 
cause this part of the article was in conflict with articles 281 and 232. 
The Suprême Court holds that the convention had no authority to 
make the amendment. The holding of the court upon the case pre- 
sented was : 

"We conclude, then, that the 10-niill rate of taxation, established for road 
and bridge pnrposes by article 2S1, as amended pursuant to Act 197 of 1910, 
was superseded by the ô-nilll rate, re-establlshed by article 291, as amended 
pursuant to Act 236 of 1912. We therefore concnr with the judge a quo m 
the opinion tliat the road tax in question is uuconstitutional, and that plain- 
tiffs cannot be compelled to continue its payment." 

[15] As a gênerai rule, the courts of the United States will follow 
the construction placed by the state courts on state constitntional pro- 
visions and state statutes. There are important exceptions. Where 
state décisions hâve been followed under conditions making them 
rules of property rights, changes in the décisions may substantially 
constitute the taking of property without due process of law, in which 
event the courts of the United States may feel obhged to adhère, with 
référence to rights arising prior to the change, to the old rulings. In 
those cases in which the effect of the state décisions is in douht, the 
fédéral court may be under the necessity of making a décision with- 
out référence to expressions from the state court. Where unequivocal 
dicta are in conflict with prior unequivocal décisions, no definite rule 
defines the duty of the fédérai court. 

[16] In the cases of Bolinger v. Police Jury of Bossier Parish, 141 
Ua. Ann. 596, 75 South. 423, Lebeau v. Police Jury, 140 La. Ann. 
172, 72 South. 914, and Crow v. Board of Supervisors, 141 La. 1017, 
76 South. 182, was involved the constitutionality of législation based 
upon the taxing power conferred by article 281 of the Constitution, 
and the législation was sustained. In the last-named case the validity 
of the bonds attacked necessarily depended upon a taxing power in 
excess of 5 mills. That part of the opinion in Playne v. Assessor 
which says that article 281 confers no power of taxation for road pur- 
poses is necessarily inconsistent with the validity of bonds shortly 
theretofore declared valid by the same court. The case before the 
court in Hayne v. Assessor did not deal with taxes to support a 
bond issue, but to be used directly for road purposes. In so far as 
the opinion is applicable to the case decided, we are under obligation 
to follow it. In so far as it refers to the bond-issuing capacity under 
article 281, we feel that the dictum must be disregarded in déférence 
to opinions of the court in cases directly involving that article. Ar- 
ticle 292 authorizes police juries to issue negotiable bonds for the 
construction and maintenance of public roads and bridges "in the man- 
ner and to the extent authorized under the provisions of article 281." 
Article 281 authorizes a road district to issue bonds to the amount of 
10 per cent, of its taxable values, to run for 40 years, with interest, 
and requires an annual tax to pay interest and principal payable, and 
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to provide a sinking fund. A tax of 5 mills for 5 years could not 
provide for bonds in the amount authorized, payable in 40 years. It 
will be obserA'ed, also, that the taxing power conferred by article 
291, as construed by the Suprême Court, is limited ta the "parish or 
any ward" thereof. If a road district be other than a ward, it would, 
under the construction, probably be entirely without a taxing power, 
and therefore entirely without a bond-issuing capacity. In view of 
the syllabus prepared by the court, limiting the effect of the opinion 
to the case before it, in view of almost contemporaneous décisions in 
conflict, but not, in terms, overruled, and in view of the results on 
prior bond issues to follow a diiïerent conclusion, it will be held that 
the Suprême Court limits the spécial parish or ward ad valorem tax 
to be directly applied to roads and bridges to 5 mills for 5 years, but 
that the taxes to be used as the basis for debts and bond issues by a 
road district are defined by article 281. 

[17] Appellant's "third point" is as follows: 

"Article 281 of the Constitution oï Louisiana liniits tlie amount of bonds to 
be issued, and the rate of taxation to be imposed for the liquidation thereof. 
Thèse limits were exceeded in the road districts herein mentioned, and render- 
ed the action of the governlng autliorities void." 

Territory in some of the road districts is also in school or other dis- 
tricts, and the total of bond issues for which some property is taxed 
exceeds 10 per cent, of the assessed value. Appellant contends that 
the bond-issuing and taxing powers are exceeded. 

Those parts of article 281 of the Constitution of Louisiana having 
a bearing upon the propositions now under considération are as fol- 
lows: 

Article 281, § 1: 

"Municipal corporations, parishes and school, drainas?, subdrainage, road, 
subroad, navigation, or sewerage districts, cit.y of New Orléans excepted, here- 
Inafter referred to as subdivisions of the state, when authorized by a vote of 
a niajority in number and amount of the property taxpayers, * * * ^vho 
vote at an élection held for that purpose, * * * niay, through their re- 
spective governing authorities, incur debts and issue negotiable bonds there- 
for, and each year while any bonds thus issued are outstanding, the governing 
authorities of such subdivisions shall impose and collcct annually, in excess of 
ail other taxes, a tax suflicient to pay the interest, annually or semiannually, 
and the principal falling due each year, or such amount as may be required for 
any sinking fund necessary to retire said bonds at maturity : Provided, that 
such spécial taxes, for ail purposes as above sot fortb, shall not in any year 
exceed ten mills on the dollar of assessed valuation of the property in such 
subdivisions. 

"No bonds shall be issued for any other pui'pose than that stated in the sub- 
mission of the proposition to the taxpayers, * * * or for a greater amount 
than therein mentioned ; nor shall such bonds be Issued for any other purpose 
than for constructing, improving and maintaining public roads and highways, 
paving and improving streets, roads and alleys, purehasing and constructing 
Systems of waterworks, sewerage, drainage, navigation, liglits, public parks 
and buildings, together with ail necessary equipment and furnishing, bridges 
and other works of public improvement, the title to which shall rest In tho 
subdivision creating the debt, as tlie case may be nor shall such bonds run 
for a longer period than forty years from their date or bear a greater rate ot 
interest than 5 per cent, per annuui, or be sold for less than par. The total 
issue of bouds by any subdivision for ail purposes shall never exceed 10 per 
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cent, of the assessed valuatloii of tlie property in such subdivisions. Municipal 
councils are granted tlie autliority to create witliin tlieir limits oiie or more 
sewerage districts." 

It is the contention of appellant that the total bond-issuing capacity 
of the ninc subdivi.sions of the state authorized by the qtioted article 
comhined is 10 par cent, of the assessed value, and that if any prop- 
erty should, by reason of action taken under the article by one or 
more subdivisions, be subjected to a tax of more than 10 mills on the 
dollar, the tax would be void. The point involved seems not to bave 
been heretofore passed on b>' the courts of the state. In the case, 
however, of Washington State Bank v. Baillio, 47 La. Ann. 1471, 17 
South. 880, article 209 of the former Constitution was under consid- 
ération. That article authorized a 10-mill tax for a parish or mu- 
nicipal corporation, and it was held that this tax marked the limita- 
tion for the town and the limitation for the parish, and not the ag- 
gregate of the taxes of both. Language used in the opinion may per- 
tinently be applied In the construction of article 281. It is suggested 
that — 

"It tlie View prevailed tliat tlie parisii and town tax togetlier were sul)ject 
to tlie lO-mill limitation, tlien tlie tax of eitlier miglit exclude or leave little 
scope for a tax by the other." 

The point has very much more force when applied to nine sub- 
divisions than when used alone with référence to two. If, for in- 
stance, the municipal corporation within a pari.sh should issue bonds 
to the limit of the article, and vote taxes to that amount, the authority 
of parishes and schools, roads, navigation and sewerage districts 
would therehy be nullified. If the voters in the school district should 
conclude to issue bonds to the amount of 10 per cent, of the assessed 
value, there could be no road bonds, no municipal bonds, nor bonds 
of any of the other subdivisions narned. If the intention was to con- 
fine the authority of each subdivision to one-ninth of the total tax- 
levying and bond-issuing capacity, language was used poorly adapted 
to indicate such purpose, and it cannot be assumed that words, which 
ordinarily hâve a différent meaning, must be so construed as to bring 
about absurd results. 

The first paragraph of section 1 contains provisions to the effect 
that municipal corporations, parishes, and school, drainage, road, or 
sewerage districts, are subdivisions of the state, and that such sub- 
divisions may incur debt and issue bonds, and that the governing au- 
thorities of such subdivisions shall, each year, impose a tax sufiicient 
to pay the interest and the principal falling due. This language is 
used with knowledge that, while some of the districts inight be co- 
terminous, they would, ordinarily, bave différent boundaries. Indeed, 
it is apparent that subdrainage and subroad districts would necessarily 
bave différent boundaries than drainage and road districts. A provi- 
sion also of the article is that municii,)al councils may create within 
their limits more than one sewerage district. Where more than one 
sewerage district is created each district would bave less territory than 
the municipal corporation. The bond-issuing and taxing power is not 
204 F.— 40 
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made applicable to spécifie property, but the tax is imposed on the 
"assessed valuations of the property in such subdivision," and the bond 
issue is limited by "the assessed valuation of the property in such sub- 
division." A part of the property within a subdivision might be with- 
in one or more other subdivisions, while another part of this property 
going to make up the assessed valuation might be in that subdivision 
alone. It could not hâve been the purpose of the Constitution makers 
to authorize bond issues and taxation which, measured by one pièce 
of property within the subdivision, would be unconstitutional, while 
measured by another would be légal. Inextricable confusion would 
exist, and the law would be rendered impractical of administration if 
such a construction should be given to its terms. 

The proviso limiting taxation to ten mills is to the effect that the 
spécial taxes "for ail purposes as above set forlh shall not exceed," 
etc. The section begins with a defining of the subdivisions. The ar- 
gument of appellant is that thèse are the purposes to which référence 
is made. If this be the case, the language was very inaptly chosen, 
for it cannot accurately be said that a municipal corporation or a 
parish or a road district is a purpose. If it be said that thèse différent 
named subdivisions suggest the purposes, it could be answered that 
municipal corporations and the parish organizations discharge quite 
a number of governmental activities, some of which are not included 
in the spécifie désignation of the purposes thereafter in section 1 
named. A more probable construction of the language would be that 
the words "purposes as above set forth" bave référence to the lan- 
guage authorizing the tax, which is for the purposes "of paying the 
interest and the principal falling due each year, and the amount which 
may be required for a sinking fund to retire the bonds." 

The second paragraph of section 1 specifically names the purposes 
for which bonds may be issued. They include the purposes referable 
only to road or subroad districts, that is, constructing and improving 
and maintaining public roads and highways. They include the pur- 
poses referable to municipal corporations; that is, "paving and im- 
proving streets, roads and alleys, purchasing and constructing Sys- 
tems of waterworks, * * * lights, public parks and buildings, 
together with ail necessary equipment and furnishing." It would seem 
that a proper construction of the article would be to lirait the particu- 
lar subdivision issuing the bonds to an issue equal to 10 per cent, of 
its assessed valuation, without référence to the number of purposes 
for which the particular subdivision could issue bonds. For instance, 
a municipal corporation, though charged with the duty of paving and 
improving streets, roads and alleys, and purchasing and constructing 
waterworks and public parks and buildings, would nevertheless be 
limited to 10 per cent, of the assessed valuation. This view is strength- 
ened by the clause which gives municipal councils the authority to 
create sewerage districts within the limits of the municipality. Such 
a district, being created within the limit, would itself hâve a taxing 
power, and the bond-issuing capacity, which might otherwise be in- 
adéquate for necessary municipal purposes, would thus be substantial- 
ly increased. 
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The section has this language: 

"The total issue of bonds by any subdivision for ail purposes shall never 
exceed 10 per centum of the assessed valuation of tlie property in such sub- 
division." 

If it had been the intention to limit the total bond issues under this 
article to 10 per centum o£ the assessed valuation of the property, the 
language would hâve been, "the total issue of bonds by ail subdivi- 
sions for ail purposes," instead of "the total issue of bonds by any 
subdivision." 

A construction other than that suggested would hardly be consist- 
ent with the other parts of section 1. "Paragraph 2" provides for 
drainage districts, and gives to thèse districts, "in addition to the 
povi'ers hereinabove granted, the further power to provide drainage 
Systems by levying acreage taxes." By section 4 of the article, the 
police junes are given authority to issue bonds based upon "the avails 
of the residue of the 10-mill tax authorized by this Constitution." 
The last paragraph of the article scems to give a construction to the 
language of the first paragraph. It provides that where bonds of any 
subdivision hâve been issued for any of the purposes specified in sec- 
tion 1, and the issuing has been authorized by the proper vote, etc., 
the bonds are validated, provided "that such bonds did not, at the 
time of their issue, exceed 10 per cent, of the assessed valuation of 
the property of such subdivision." And the article concludes with this 
language : 

"This entire article is to be considered a full grant of power to the sub- 
divisions of the State as set forth tberein." 

It cannot be assumed that the Constitution makers intended to say 
that it was a grant of power to the subdivisions of the state acting to- 
gether, but that the article constituted a full grant of power to each 
of the subdivisions recognized or created. 

Taxing Power of Road Districts. 
Appellant's "second point" is : 

"The spécial taxes levied by the said police jurîes and other governing au- 
thorities, in alleged pursuance of articles 2i)2 and 232 of the Constitution of 
Loulsiana, are null and void for the reason that sanae bave never been author- 
ized by property taxpayers." 

Appellant's "point" involves the proposition that there is no author- 
ity conferred by article 232 to submit a proposition to the taxpayers 
of a road district, but that the authority is limited to the taxpayers of 
a parish, municipality, ward, or school district. 

In another connection considération has been given the case of 
Hayne v. Assessor, 143 La. 697, 79 South. 280, wherein the Suprême 
Court of Louisiana has held that no taxing power for road purposes 
exists by virtue of article 232, and a construction of its language will 
not be necessary. Article 291 (as determined by Hayne v. Assessor) 
provides that — 

"Other taxes may be levied by the police juries for road and bridge pur- 
poses, not to exceed five mills for five years on the property of the parish, or 
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any wai'd tliereof, where the rate of taxation and tlie purposes thereof shau 
hâve been sxibniitted to the property taxpayers of said ward or parish," etc. 

[18] The only case before us involving a tax other than for bonds 
under article 281, is that of road district No. 11, Tenth ward, Avoyelles 
parish. The proposition to tax in this case was submitted to the elec- 
tors of the ward, in accordance with the terms of article 291. A tax 
of 6 mills was voted and levied, and this is in excess of the constitu- 
tional authority, as determined by the Suprême Court of Touisiana. 
No reason, however, is seen why the tax as levied should not be valid, 
except to the extent to which the constitutional limit was exceeded. 

Unauthorized Action by Police Jury. 

Attacks are made upon some of the proceedings resulting in bond 
issues and tax levies, on the ground that they were had by the police 
juries after the taking effect of an act transferring certain of the 
duties to boards of supervisors. The décision in Crow v. Board of 
Supervisors, 141 La. 1017, 76 South. 182, by which we are hound, 
renders a detailed considération of the contentions based upon thèse 
irregularities unnecessary. 

Validating Act. 
Appellant's "sixth point" is that — 

"The attempt of the Législature, !)y Act Xo. IS of the spécial sesision of 
1917, to ratify ail prlor proceedings had or taken by police juries and boards 
of supervisors of road districts witli référence to spécial taxes and bond i.s- 
siies, because it violâtes articles 47, 48, and other provisions of the state Con- 
stitution." 

[19] Act No. 183 of 1914 provided, with prior législation, the ma- 
chinery by which articles 291 and 292 (292) were to be made effective. 
Act 199 of 1916 provided for boards of supervisors to perform some 
of the duties theretofore within the authority of police juries. After 
the latter act became effective, but before the boards of supervisors 
were organized, the police juries performed duties assigned them by 
Act 183 of 1914. 

[20] It is, of course, impossible for the Législature, by a validating 
act, to accomplish that which it could not, on account of the limitation 
of the Constitution, hâve done primarily. But, within the terms of 
the Constitution, the Législature had control of the manner in vvhich 
the constitutional authority to levy taxes and issue bonds should be 
exercised. Changes in the act primarily passed resulted in confusion, 
and doubts arose as to whether there had been strict compliance with 
the procédure prescribed by the Législature. As to the matters with- 
in control of the Législature, no reason is seen why the validating act 
should not be given effect. If the act undertakes to go beyond this, 
it is, to that extent, ineffective. 

[211 The Législature may détermine the body by whom the élec- 
tion is to be called, how notice shall be given, the form of the ballot, 
the manner of voting, and by whom the resuit is to be declared. Infor- 
malities and irregularities as to any of thèse matters might be cured 
by a validating act. The essential purîX)se of the Constitution is to 
secure a fair expression of the will of the taxpayers entitled to vote, 



WIGHT V. POLICE JURY 725 

(264 F.) 

and it is not suggested that, in any of the cases before us, the élection 
failed in this fundamental respect. 

Limited and applied to matters primarily within the control of the 
Législature, the validating législation does not appear to be in conflict 
with article 47, article 48, or any other provision of the state Consti- 
tution, or any provision of the Constitution of the United States. 

Parish of Avoyelles. 

Road District No. 11, Tenth Ward. 

The judgment sustaining the validity of the 6-mill tax levied in ac- 
cordance with an élection, the resuit of which was promulgated Sep- 
tember 8, 1915, is modified to hold that the tax, to the extent of 5 
mills, is valid, and as to the additional mill invalid, and as to such 1 
mill injunction will issue as prayed by appellant. This action is based 
upon Hayne v. Assessor, 143 La. 697, 79 South. 280, decided subsé- 
quent to the action of the District Judge. The judgment as to the 
bond issue and tax levy therefor is affirmed. 

Road Districts Nos. 12 and IJ/,. 

The judgment holding taxes in thèse districts invalid is not appealed 
from. 

Road District No. 13. 

The judgment of the District Court is affirmed. 

Avoyelles Road District No. 16, Creatcd Novenihcr S, 1916. 
The judgment of the District Court is affirmed. 

Road District No. 16 of Avoyelles, Created February 7, 1,917. 
No appeal is taken from a judgment declaring the tax invalid. 

Avoyelles Road District No. 17. 

The judgment of the District Court is affirmed. 

Rapides Parish. 

The proceedings in each road district was sustained hy the District 
Court, and the judgment as to each district is affirmed. 

Natchitoches Parisli. 

Road Districts Nos. 1, 2, 3, It, 12. 

Appeals hâve not been taken from judgments declaring the tax 
levies in thèse districts invalid. 

Road District No. 13. 

Judgment of the District Court holding the tax valid is affirmed 
upon grounds heretof ore in this opinion indicated. 

Road District No. 10. 

Judgment of the District Court holding the proceedings valid is af- 
firmed. 

St. Landry Parish. 

Road District No. 2, Pourth Ward. 

The judgment of the trial court is affirmed. 
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Road District No. S, Fourth Ward. 

The judgment of the trial court is afïirmed. 

Road District No. 1, Sixth Ward. 

The judgment of the trial court is affirmed. 



HAKRIS V, BRIGGS, State Com'r of Insurance and BanUing. 

(Circuit Court of Appeals, Elghth Circuit. April 8, 1920.) 
No. 5480. 

1. Banks and bankîng <S=>84 — Transfer of property to another bank assuming 

uidebtedness not création of debt prohibited by statute. 

Tlie transfer by a bank of ail of Its property and assets as security to 
another bank, which assumed its liabilities to credltors, did not create a 
new dcbt in violation of Vemon's Ann. Pen. Code Tex. 1916, art. 532, 
and Vernon's Sayles' Ann. CIr. St. 1914, art. 554, making It a criminal of- 
fense for an officer of a bank to create debts with knowledge that the 
bank is Insolvent. 

2. Banks and banking '©='78 — Transfer of property to secure bank assuming 

indpbtedncss not voluntary assignment. 

The transfer, by a bank unable to meet its obligations, of ail of its 
property and assets as security to another bank, which assumed Its In- 
debtedness, was not a voluntary gênerai assignment of the business and 
affairs of the bank, in violation of Vernon's Sayles' Ann. Civ. St. Tex. 
1914, art. 551. 

3. Contracts «S^IOSCZ) — Failure of banking commissioner to take cliarge of 

bank transferring assets does not invalidate contract to liquldate assets. 
Where the F. Bank, being unable to meet its obligations, transferred 
ail of its assets to the C. Bank, which assumed the indebtedness of the 
F. Bank, If it thereupon became the duty of the commissioner of insurance 
and banking to take possession of such assets, under Vernon's Sayles' Ann. 
Civ. St. Tex. 1914, art. 551, relating to banks In a failing condition, his 
failure to do so did not render nuU and void, as contrary to public policy, 
such contract, which required the F. Bank to repay any amount not real- 
ized by the C. Bank from such assets. 

4. Banlis and banking iS^SG — Transfer of assets to secure bank assuming in- 

debtedness not ultra vires. 

A transaction between the F. Bank and the C. Bank, whereby the F. 
Bank which was unable to meet its obligations transferred its assets to 
the C. Bank as security, and the C. Bank assumed the Indebtedness of tbe 
F. Bank, and the F. Bank agreed to pay any deflciency, was not ultra 
vires. 

6. Banks and banking <S=>47(1) — Stocktiolders' liability extends to money bor- 
rowed to pay ordinary debts. 

Under Vernon's Sayles' Ann. Civ. St. Tex. 1914, art. 552, making stock- 
holders liable for debts to an amount equal to the par value of their stock, , 
eonstrued as applying only to debts contracted by the bank In the ordinary 
course of business, an Indebtedness for money borrowed to pay debts so 
contracted is contracted in the ordinary course of business, and the stock- 
holders are liable. 

6. Banks and banking ®='63î^é — Necessity of enforcing stocktiolders' liability 
is question for commissioner. 

Under Vernon's Sayles' Ann. Civ. St. Tex. 1914, art. 453, authorizing 
the commissioner of banks to wind up the affairs of Insolvent banks, and 
article 459, authorizing him. If necessary, to enforce the liability of 
stockholders, the questions whether It Is necessary to enforce such liablli- 

^=9For otlieT cases see same topic & KEY-NUMBER lu ail Kejr-Numbered Dlgests & Indexes 
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ty, and, if so, to what extcnt, arc referred to liis judgment and discrétion, 
and his décision is coneliisive. 

7. Banlis and banUing <§=49(5) — Autliority of commissioner of banlûng to en- 

force stocliholders' liability not lost by delay. 

Wliere a liank, boing nnable to meet its obligations, transferred its 
assets to another, which assumed its liability to creditors, the delay of tlie 
commissioner of Iianking for nearly four years in appointing a spécial 
agent to take charge of the bank, and in making an assessment against 
Rtockbolders, did not affect his right or authority to act under Vernon's 
Sayles' Ann. Civ. St. Tex. 1914, arts. 45;^, 459. 

8. Banks and banking ©=>47(1) — Liability of stockholders and powcr of com- 

missioner not dépendent on existence of assets. 

The liability of stockholders of a bank, under Vernon's Sayles' Ann. 
Oiv. St. Tex. 1914, art. 5.")2, and the power of tlie commissioner of banking 
to eniorce it under article 4-59, do not dépend on whether tlie bank bas as- 
.sets, or whether the spécial agent appointed to act for tlie commi.ssioner is 
able to take possession of them. 

9. Limitation of actions <^=^5^(5) — Cause of action on assessment against 

bank stockholders does not accrue nntil assessment. 

Where a bank transferred its assets to another bank, which assumed its 
liabilities, agreeing to pay any dellciency not realizod from the assets. 
and almost four years later the commissioner of banking took charge of 
tlie first bank and made an assessment against the stockholders for the 
purpose of paying a deficiency due the second bank, the cause of action in 
favor of the commissioner against the stockholders did not accrue until 
the date of the as.sessment, and limitations did not rnii. 

In Error to the Di-strict Court of the United States for the Western 
District of Missouri ; Arba S. Van Valkenburgh, Judge. 

Action by George Waverly Briggs, Commissioner of Insurance and 
Banking of the State of Texas, against Overton Harris. Judgment 
for plaintifï, and défendant brings error. Affirmed. 

Frank P. Sebree and John Kennish, both of Kansas City, Mo. (Sam 
B. Sebree, of Kansas City, Mo., on the brief), for plaintiff in error. 

Ed J. Hamner, of Sweetwater, Tex. (I. P. Ryland and R. E. Bail, 
both of Kansas City, Mo., on the brief), for défendant in error. 

Before HOOK and CARLAND, Circuit Judges. 

CARLAND, Circuit Judge. This action was brought by the com- 
missioner of insurance and banking of the state of Texas, hereafter 
called plaintifï, against Overton Harris, hereafter called défendant, to 
recover an amount eciual to the par value of the shares of stock owned 
by said défendant in the Farmers' & Merchants' State Bank & Trust 
Company of Sweetwater, Tex., hereafter called Farmers' Bank, for 
the benefit of the creditors of said bank. At the trial of the action, 
counsel on each side at the close of ail the évidence, without more, 
requested a directed verdict. The request of counsel for plaintifï was 
granted ; that of the défendant, denied. The défendant brings the 
case hère, assigning the above ruling of the court as error. The 
record présents but one question : Is there substantial évidence to 
sustain the verdict? Lehnen v. Dickson, 148 U. S. 71, 13 Sup. Ct. 481, 

37 L. Ed. 373; Runkle v. Burnham, 153 U. S. 216, 14 Sup. Ct. 837, 

38 L. Ed. 694; Buetell v. Magone, 157 U. S. 155, 15 Sup. Ct. 566, 39 

4 . . . « 

<g=>For ottier cases see same topic & KEY-NUMBBR in ail Key-Numbered Digests & Indexes 
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L. Ed. 654; La Crosse Plow Co. v. Pagenstecher, 253 Fed. 46, 165 
C. C. A. 644. 

The material facts as shown by the record are substantially as 
f ollows : 

On November 17, 1913, the Fai'mers' Bank of Sweetwater, Tex., 
found itself imable to continue business because its assets were non- 
liquid and uncollectible. It could not meet its obligations, and was in 
fact insolvent. Pursuant to a call made by letters written to ail t!ie 
stockholders by the président and cashier thereof, and notices issued 
by the commissioner of banking to the varions stockholders, one of 
which was received by défendant, there was held at the office of the 
bank, on the above-mentioned date, a meeting of its stockholders. 
At this meeting there were présent and voting eight of the stockhold- 
ers, representing 122% shares of stock. There were represented by 
proxy 370% shares of stock, leaving but 6% shares of stock not repre- 
sented, of the total capital stock of the bank. Of the total capital 
stock of 500 shares issued by the bank, 4931/; shares voted to authorize 
the directors to make the contract hereafter mentioned. The défend- 
ant received notice of the meeting and of the intention of making 
the contract. He took no action to prevent the contract being made, 
and made no protest against the making of the sanie. No point is 
made, however, that the officers who signed the contract were without 
authority so to do, so far as authority from the stockholders and di- 
rectors is concerned. The contract was made by the Farmers' Bank 
with the knowledge and consent of the commissioner of banking of 
the state of Texas, whose agent Mr. Roberts was in Sweetwater on 
the date in question, and the évidence shows that it was at the .so- 
licitation of the commissioner of banking that the contract was made. 
The contract itself is too lengthy to be set forth in this opinion. 
It is sufficient to say that it was executed on the date above mentioned 
by the Continental State Bank of Sweetwater, Tex., hereafter Con- 
tinental Bank, as party of the first part, and the Farmers' Bank, as 
party of the second part. 

By the terms of the contract the Farmers' Bank sold, transferred, 
and conveyed ail of its property, real and personal, of every kind and 
character, to the Continental Bank. In considération whereof the 
Continental Bank assumed ail the indebtedness of the Farmers' Bank 
and agreed to become liable therefor to its respective creditors ; the 
amount of the indebtedness and the property conveyed being listed 
and attached to the contract as exhibits. The Farmers' Bank ac- 
knowledged itself indebted to the Continental Bank for the amount of 
the indebtedness assumed by the latter, to wit, the sum of 8130,864.80. 
The contract provided that the sale and delivery of the assets of the 
Farmers' Bank to the Continental Bank was made for the purpose 
of securing the latter for the assumption and payment of the indebted- 
ness of the former. The contract further provided that, wlienever the 
Continental Bank should bave collected and received a suPficient amouiU 
of money out of the assets assigned, pledged, and transferred to it 
by the Farmers' Bank to pay the indebtedness of the latter to the 
former, then the Continental Bank was to deliver to the l'armers' 
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Bank ail the uncollected assets. It further provided that if, at the 
expiration of two years from the date of the exécution of the con- 
tract, the Continental Bank had not collected and realized from the net 
assets of the Farmers' Bank a sufficient amount of money to pay the 
indebtedness due it as provided in the contract, together with interest, 
then the Continental Bank should deliver to the Farmers' Bank ail 
of the uncollected and undisposed-of assets, and thereupon the Con- 
tinental Bank should be entitled to demand of the Farmers' Bank 
the payment in cash of ail unpaid amounts due it on account of the 
indebtedness due from the Farmers' Bank to the Continental Bank, and 
the Farmers' Bank promised to pay said unpaid balance, together 
with interest, to the Continental Bank. To secure the faithful per- 
formance of this contract the Farmers' Bank executed, with sureties, 
its bond and obligation. The amount of $130,865.80 was used ni 
paying ofif and discharging ail the indebtedness of the Farmers' Bank 
as shown on its books on November 17, 1913. The contract was duly 
performed by the Continental Bank, and on March 1, 1916, it brought 
suit against the Farmers' Bank and its sureties on the obligation above 
referred to, and recovered a judgment for $76,227.38, which had been 
reduccd by collections and the sale of property at the time of the trial 
of the présent action to $23,000, which sum does not include interest 
or commissions covered by the contract. On November 17, 1913, the 
défendant was and still is the owner of 33% shares of the capital 
stock of the Farmers' Bank. On July 16, 1917, Charles O. Austin, 
as commissioner of insurance and banking of the state of Texas, ap- 
pointed N. B. Bowie, an ofFicer of the Continental Bank, as spécial 
agent of the department of insurance and banking by an appointment 
reading as f ollows : 

"Department of Insurance and Banlîing, State of Texas, Austin. 
"The State of Texas, County of Travis : 

"I, Charles O. Austin, commissioner of insurance aud hanklng of the state 
of Texas, having tal<en possession "of the affairs of the Farmers' & Merchants' 
State Bank & Trust Company, of Sweetwater, Texas, as provided by law, in 
conformity with the autliority vested in me by law, liave this day appolnted 
N. B. Bowie, of Nolan county, Texas, as spécial agent of the department of in- 
surance and banking, to represent me in ail matters pertaining to the liq- 
uidation of said Farmers' & Merchants' State lîank & Trust Company of 
Sweetwater, Texas, and it is hereby made his duty to coUect debts due and 
claims belonging to said bank, and to safely keep ail money, notes, aecounts, 
évidence of indebtedness, and other assets of said bank, its books and papers, 
and duly account to me for same, and to perform such other acts as the com- 
missioner of insurance and banking may direct. 

"In testimony whereof, I hâve hereunto signed my name and afiaxed my 
officiai si'al at Austin, Texas, on this the 16th day of July, A. D. 1917. 

"Chas. O. Austin, 
"Commissioner of Insurance aud Banking of the State of Texas." 

On the same date said commissioner gave the stockholders of the 
Farmers' Bank notice of an assessment levied by him of 100 per 
cent, on the amount of the capital stock owned by them in said bank 
on November 17, 1913. Said notice and levy was in the following 
language : 
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"[Seal of Department of Insurance and Banking.] 
"Department of Insurance and Banking, State of Texas. 

"Austin, July 16, 1917. 
"Notice to stockholders of the Farmers' & Mercliants' State Bank & Trust 
Company of Sweetwater, of record on Noveniber 17, 191.3, and to stockholders 
wno transferred their stock within twelve month.s previous to November 17, 
1913. * • * The stockholders are further advised that on November 17, 
1913, the Farmers' & Merchants' State Bank & Trust Company of Sweetwater, 
was found unable to meet its debts and liabilities, and therofore, acting undcr 
the authority vested in me by law, notice is hereby given that a 100 per cent, 
assessment is levied upon the stockholders of the above bank, and the stock- 
holders are instructed to send the Continental State Bank of Sweetwater the 
amount of the asses.sment levied. 

"Kespectfully, Chas. O. Austin, 

"Commissioner of Insurance and Banking of the State of Texas." 

We do not stop to consider the daim of the plaintifï that, in order 
to recover, it was only necessary for him to show that the bank was 
insoh'ent, that it was taken in charge by the commissioner of bank- 
ing, and that said commissioner levied the assessment sought to be 
recovered. Kennedy v. Gibson, 75 U. S. (8 Wall.) 505, 19 L. Ed. 
476; Casey, Rc'r. v. Galh, 94 U. S. 680, 681, 24 L. Ed. 168; Bank 
V. Case, 99 U. S. 633. 25 L. Ed. 448; Bushnell v. Leland, 164 U. 
S. 684, 17 Sup. Ct. 209, 41 L. Ed. 598; Collier, Com'r, v. Smith 
(Tex. Civ. App.) 169 S. W. 1111; Morgan v. Davenport, 60 Tex. 
230; McWhirter v. First State Bank (Tex. Civ. App.) 182 S. W. 
684; Stringfellow, V. Patterson, Com'r (Tex. Civ. App.) 192 S. W. 
557; Brooks v. Austin, Com'r (Tex. Civ. App.) 206 S. W. 725; Aus- 
tin V. Campbell (Tex. Civ. App.) 210 S. W. 278. The trial below 
proceeded on the theory that the validity of the debt due the Continen- 
tal Bank was an open question. Richmond v. Irons, 121 U. S. 27, 7 
Sup. Ct. 788, 30 L. Ed. 864; Schrader v. Manufacturers' Nat. Bank. 
133 U. S. 67, 10 Sup. Ct. 238, 33 L. Ed. 564; Ward v. Joslin, 186 
U. S. 142, 22 Sup. Ct. 807, 46 L. Ed.. 1093; Assets Realization Co. 
V. Howard, 70 Mise. Rep. 651, 127 N. Y. Supp. 798. 

[1-4] We therefore proceed in accordance with that theory. By 
the contract of November 17, 1913, the Continental Bank, in légal 
efïect loaned the Farmers' Bank $130,864.80, and took as security for 
the repayment of the same the assets of the Farmers' Bank described 
in the contract. The money loaned was used in paying ail the debts 
of the Farmers' Bank for which the défendant was liable to the ex- 
tent of the par value of the stock owned by him if the assets of thfc 
bank should prove insufficient to pay the same. The sum of $23,000, 
now owing by the Farmers' Bank to the Continental Bank, is a por- 
tion of the money which was used to pay the debts of the Farmers' 
Bank for which défendant was liable as stated. It includes no interest 
or commissions covered by the contract. The Continental Bank hav- 
ing paid this sum of money in liquidation of the debts of the Farmers' 
Bank, why in equity and good conscience should it not receive payment 
for the money so expended. Not only equity and good conscience 
require the payment, but by the terms of the contract the Farmers' 
Bank promised to repay it, and gave its bond and obligation with 
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sureties, to secure the performance of the promise. If the Continental 
Bank may net recover the balance due it, it must be because some légal 
objection prevents it. 

Counsel for défendant first urges that the contract in question is 
illégal and void, because against the public policy of the state of Tex- 
as. It is claimed that such public policy is shown by article 551, Civil 
Statutes of Texas. This section makes it unlawful for a bank, savings 
bank, or trust company to make a voluntary gênerai assignment of 
its business and affairs, and provides that any such assignment shall 
"be null and void. It also provides that, if any such institution shall 
find itself in a failing condition, it shall immediately place itself in 
the hands of the commissioner of insurance and banking; also that, 
if the officers or directors of any such institution shall endeavor to 
make any voluntary gênerai assignment of its assets, said commissioner 
shall immediately take possession thereof and proceed as provided in 
the case of insolvent banks for the appointment of a receiver by court. 
Article 554, Civil Statutes, and article 532, Vernon's Criminal Statutes, 
1916, of Texas, make it a criminal offense for any officer of a bank 
to create or assent to the création of any debts by such bank after 
he shall hâve knowledge that the bank is insolvent and in failing cir- 
cumstances. So far as the last-cited statutes are concerned it may be 
said that the transaction between the Farmers' Bank and the Continen- 
tal Bank created no new debt. It simply changed a liability to sev- 
eral creditors to one creditor, the debt remaining the same. 

Neither did the transaction constitute a voluntary gênerai assign- 
ment of the business and affairs of the bank, nor can it be said that 
the officers or directors were endeavoring to make a voluntary gênerai 
assignment of the assets of the bank. Even if it can be said that it 
was the duty of the commissioner of insurance and banking at the 
time the contract was made to hâve taken immédiate possession of 
the assets of the bank and applied to the court for a receiver, the 
failure of the commissioner so to do did not render the contract null 
and void. So far as the officers were concerned they acted under tlje 
advice of the commissioner. It was certainly good public policy for 
the Farmers' Bank to pay its debts at the time the contract was made, 
and it is good public policy that it should pay its debt and perform 
its contract at the présent time. We can see nothing in the whole 
transaction which had any tendency to be injurions to the public wel- 
fare of the state of Texas. The power of the courts to déclare a 
contract void for being in contravention of sound public pohcy is a 
very délicate and undefined power, and should be exercised only in 
cases f ree f rom doubt. The validity of the contract in question is fully 
sustained, in our opinion, by the case of George et al. v. Wallace et al., 
135 Fed. 286-295, 68 C. C. A. 40, affirmed by the Suprême Court of 
the United States in Wyman et al. v. Wallace et al., 201 U. S. 230- 
242, 26 Sup. Ct. 495, 50 L. Ed. 738, and Aldrich v. Chemical National 
Bank, 176 U. S. 617-619, 20 Sup. Ct. 498, 44 L. Ed. 611. The case 
of Board of Commissioners of Lake Co. et al. v. Citizens' Trust 
Bank et al. (Ind. App.) 123 N. E. 130, is not in point as the facts 
in the présent case do not show that the officers or directors of the 
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Farmers' Bank were endeavoring to make a gênerai assignment of îts 
assets. It simply borrowed money and pledged ail of its assets for the 
repayment of the same. For the reasons stated, we are of the opinion 
that the contract between the Farmers' Bank and the Continental Bank 
was not ultra vires or against the public policy of the state of Texas. 
[5] It is next urged that the indebtedness of $23,000 still due 
the Continental Bank from the Farmers' Bank under the contract is 
not a debt or liability contracted by the Farmers' Bank in the ordinary 
course of business, and therefore is not a debt for which the défendant 
is liable. Article 552, Vernon's Sayles' Texas Civil Statutes 1914, 
provides : 

"If default shall be made In the payment of aiiy debt or liability contracted 
by any bank, tinist company, * * * each stockholder of siicti corporation 
* * * shall be personally liable for ail debts of such corporation, * * * 
to an amount additional to the par value of such shares so owned, * * * 
equal to the par value of such shares." 

If, however, the statute be construed so as to lirait the indebtedness 
for which the double liability is provided to debts contracted by the 
bank in the ordinary course of business (Schrader v. Manufacturers' 
National Bank, 133 U. S. 67, 10 Sup. Ct. 238, 33 L. Ed. 564; ^A^ard 
v. Joslin, 186 U. S. 142, 22 Sup. Ct. 807, 46 L. Ed. 1093 ; Assets 
Realization Co. v. Howard, 70 Mise. Rep. 651, 127 N. Y. Supp. 798; 
McClaine v. Rankin, 197 U. S. 154, 25 Sup. Ct. 410, 49 L. Ed. 702, 
3 Ann. Cas. 500; First National Bank v. Hawkins, 174 U. S. 364, 
19 Sup. Ct. 739, 43 h. Ed. 1007), we are still of the opinion that 
under the facts of this case the debt is one for which the statute pro- 
vides a liability on the part of the stockholders. The debts of the 
Farmers' Bank, which were paid by the Continental Bank, were, so 
far as the record shows, debts contracted in the ordinary course of 
business of the bank. The indebtedness for which it is sought to hold 
the défendant liable in this case was created by borrowing money to 
pay those debts. We are of the opinion that the borrowing of money 
by the Farmers' Bank to pay debts contracted in the ordinary course 
of business created a debt which may be truly said to hâve been con- 
tracted in the ordinarv course of business. In Richmond v. Irons, 121 
U. S. 27, 7 Sup. Ct. 788, 30 E. Ed. 864, the court, in deciding that the 
individual liability of stockholders must be restricted in its meaning to 
such contracts, debts, and engagements as hâve been duly contracted in 
the ordinary course of business, excepted those debts contracted under 
the implied authority of liquidation. 

[6-9] It is next contended that the bank commissioner had no right 
to make an assessment against stockholders of the Farmers' Bank or 
maintain this suit against the défendant. Article 453, Vernon's Sayles' 
Texas Statutes 1914, provides that — ■ 

"Whenever any state bank * * * shall become insolvent and shall vol- 
untarilj', or by law, * * * come into the hands of tlie comuiissioner of 
Insurance and banking, he may proceed to wind up its affalrs," etc. 

And article 459 reads: 

"The commissioner may, if necessary to pay the debts of such state bank, 
enforce the individual liability of the stockliolders." 
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We are of the opinion that undcr the Texas décisions (Brooks v. 
Austin, Com'r [Tex. Civ. App.] 206 S. W. 725, and Austin, Com'r, 
V. Campbell [Tex. Civ. App.] 210 S. W. 279), the questions whether 
it is necessary to enforce the personal liabllity of the stockholders o£ 
an insolvent Èank, and, if so, to what extent, are referred to the com- 
missioner's judgment and discrétion, and his décision of them is con- 
clusive. We do not think the fact that the commissioner did not ap- 
point a spécial agent and make his assessmcnt until nearly four years 
after the contract between the Farmers' Rank and the Continental 
Bank was made affects his right or authority to act in the premises. 
The bank as a corporation still exists. It was insolvent, and owed a 
debt which, so far as the record shows, could not be paid, except by 
enforcing the so-called double liability of the stockholders. It is true 
the spécial agent appointed never received any property of the Farm- 
ers' Bank, but that may happen in many cases. The double liability 
of the stockholders and the power of the commissioner to enforce the 
same does not dépend upon whether the bank has assets, or whether 
the spécial agent appointed to act for the commissioner is able to 
take possession of them. So far as we are informed there is no 
law which restricted the right of the commissioner to make a stock 
liability assessment and bring suit to enforce the same at the time 
he did. 

It is also urged that the two-year statute of limitations of the state 
of Texas appHed to this suit. In order that the statute may apply, 
counsel for défendant claims that the debt accrued at the time the 
bank went out of existence on November 17, 1913. We cannot adopt 
this view. The présent suit was commenced November 14, 1917. Tire 
assessment which is sought to be enforced was levied July 16, 1917. 
We are therefore of the opinion that the cause of action in favor of 
the commissioner did not accrue until the date of the assessment. 
Hawkins v. Glenn, 131 U. S. 319, 9 Sup. Ct. 739, 33 L. Ed. 184; 
Glenn v. Liggett, 135 U. S. 533, 10 Sup. Ct. 867, 34 L. Ed. 262; Glenn 
v. Marbury, 145 U. S. 499, 12 Sup. Ct. 914, 36 L. Ed. 790. 

Upon the whole record we are satisfied that there was substaniial 
évidence to sustain the verdict of the jury. The judgment below is 
therefore affirmed. 



MACDONALD v. UNITED STATES. 

(Circuit Court of Appeals, First Circuit. April 20, 1920.) 

No. 1436. 

1. Criminal law "5=37(1 — Bribery of sovernment inspecter under prior con- 
tract not admissible on trial for coiispiracy to defraud. 

Ou a trial for conspirac.v to defraud the l'uited State.s by the use of 
counterfeits of the stampins devices nsod by government inspectors in a 
factory nianufacturiug shoes for the government, where défendant denled 
ail kuowledge that llie counterfeit stamps had heeu procured or used, évi- 
dence that he placed a govermnent inspector at the factory under a pre- 

(Ê=3For other cases see same topie & KBY~NUMBBR in ail Key-Numbered Digests & Indexes 
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vious contraet on the faetory pay roU under an assumed name was not 
admissible, as It dld not tend to show hls knowledge that the counterfeit 
Btamps were prooured and used, and the question was not whether he had 
gnilty knowledge, but whether he had any knowlodge at ail. 

2. Criminal law <S=369(1) — Other offenses not admissible to show tendency 

to crime. 

On a trial for conspiracy to defraud the United States, évidence of a 
corrupt understanding with a governnient inspecter in connection with a 
previous contraet with the government was not admissible to show that 
défendant had an evil disposition, and that his eharaoter was such that 
he would be likely to enter into a conspiracy such as that charged. 

3. Criminal law "S^STO — Other offenses not admissible to show guilty knowl- 

edge, imless in issue. 

Évidence of other offense is not admissible as tending to show defend- 
ant's guilty knowledge, unless guilty knowledge or intent is In Issue. 

4. Criminal law ©=>783(1) — Instruction as to considération of évidence of 

other offenses erroneous. 

On a trial for conspiracy to defraud the United States by using counter- 
feits of the stamping devices used by government inspectors in connection 
with the manufacture of shoes for the government, where défendant, the 
gênerai manager, denied knowledge of thelr use, as nelther guilty knowl- 
edge nor Intent were in issue, an instruction that the jury might con- 
slder a corrupt transaction with a government Inspector under a previous 
contraet as throwing light upon whether défendant was Innocent or guilty 
in his knowledge of the transaction iuvolved In the trial, was in efîect an 
instruction that they might consider it in determining whether he was 
Innocent or guilty of being concerned in the conspiracy charged. 

3. Criminal law ©='899 — Exception to évidence not waived by introducing 
explanatory évidence. 

On a trial for conspiracy to defraud the United States In connection 
with the manufacture of shoes for the government, defendant's exception 
to évidence concerning his bribery of a government inspector under a 
previous contraet was not waived by Introducing évidence explalning the 
transaction with such inspector. 
6. Criminal law ©=1172 (2) — Errer in instruction as to considération of évi- 
dence not cured by explanatory évidence. 

Where défendant, charged with conspiracy to defraud the United 
States In conr»ection with the manufacture of shoes for the government, 
excepted, not only to évidence of the bribery of a government inspector 
under a previous contraet, but also to the court's Instruction as to the 
use which the jury might make of such évidence, the instruction, if erro- 
neous, could not be cured. because défendant Introduced testimony In ex- 
planation of the évidence as to the transaction with the inspector. 

Andersen, Circuit Judge, dissenting. 

In Error to the District Court of the United States for the District 
of Massachusetts; James M. Morton, Judge. 

Laurie S. Macdonald was convicted of conspiracy to defraud the 
United States, and he brings error. Reversed and remanded. 

Guy A. Ham, of Boston, Mass. (Ralph H. Willard and Wilham H. 
Taylor, both of Boston, Mass., on the brief), for plaintifï in error. 

Lewis Goldberg, of Boston, Mass. (Thomas J. Boynton and Daniel 
A. Shea, both of Boston, Mass., on the brief), for the United States. 

Before BINGHAM, JOHNSON, and ANDERSON, Circuit Judges. 

^ssFor other cases see same topic & KBY-NUMBBR in ail Key-Numbered Digests & Indexes 
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JOHNSON, Circuit Judge. The plaintiff in error was jointly in- 
dicted with John J. Harrington and Oscar N. Johnson for conspiring 
to defraud the United States by the use of counterfeit stamping de- 
vices in the factory of Thompson Bros., a corporation engaged in the 
manufacture of shoes at Brockton in the district of Massachusetts. 
Macdonald was the gênerai manager and director of the company, 
Harrington was the foreman of its sole leather room, and Johnson his 
assistant. The company had entered into a contract to manufacture 
army shoes for the United States, and government inspectors had been 
sent to its factory to examine the leather and other materials to be 
used in their manufacture. Thèse inspectors were provided with 
stamping devices with which they stamped the leather that they deem- 
ed suitable for use. 

The défendants were charged in the indictment with having con- 
spired to defraud the United States by causing duplicates of the stamp- 
ing devices in use by thèse inspectors to be made and used in stamp- 
ing pièces of leather which had not been examined and inspected, or 
which had been rejected by the inspectors, so that thèse should be 
used in the manufacture of shoes under the contract, and that, in 
furtherance of this unlawful conspiracy, they had procured dupHcate 
stamps of three government inspectors and caused them to be used to 
stamp leather which went into the manufacture of shoes under this 
contract, and which had been rejected or never had been inspected 
by the government inspectors. 

Harrington pleaded guilty and was a government witness. The 
jury by its verdict acquitted Johnson, but found Macdonald guilty, and 
he has brought this writ of error, assigning as error the ruling of 
the court in the admission and exclusion of testimony and the giving 
and refusai to give instructions. 

It was not in dispute that counterfeit stamps were used in the 
factory of Thompson Bros, upon outer soles and inner soles used in 
the manufacture of shoes under the government contract. The use of 
such stamps was discovered by government inspectors by reason of 
the impressions made by them being somewhat larger than those made 
by the true ones. 

Harrington testified that Macdonald, finding that there was a large 
accumulation of inner soles and outer soles that had been rejected iDy 
the inspectors, directed him to hâve Johnson procure duplicates of 
their stamps ; that Johnson did so, and had the bills made to himself as 
purchaser, but that they were paid by the company; and that thèse 
duplicate stamps were used to stamp inner soles and outer soles 
which, when so stamped, were used in the manufacture of shoes un- 
der the government contract. 

Early in April, 1918, one of the government inspectors discovered 
that a duplicate stamp had been used, and he informed Macdonald. 
Officers of the Quartermaster's Depot at Boston sent for Macdonald, 
and he was there told about the discovery of the use of the counter- 
feit stamps, and stated that he knew nothing about it. He was told, 
however, by the officers that he must produce the parties who were 
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guilty of the use of thèse stamps within 48 hours or the government 
contract with Thompson Bros, would be canceled. 

Harrington testified that Macdonald told him about the discovery 
of the use of the counterfeit stamps and what had occurred in Boston, 
and stated that, if the government wanted to, they could ruin Thomp- 
son Bros, by canceHng the contract with them, which would leave the 
Company with $600,000 or $700,000 worth of material on its hands, and 
that Macdonald asked him if he would go into the Quartermaster's 
Depot and tell the officers there that he was the guilty person, and that 
he was the only one who had anything to do with the entire matter; 
that the witness at first refused, and said to Macdonald, "Let's ail 
go in and tell what was done;" and Macdonald said, "No, \ve can't 
do that ; we can't go to work and put the Thompson Bros, firm in that 
position;" and Macdonald said to him, "You do it; I can fix it up; 
Edwards has had this matter transferred from Washington to Boston, 
and I can fix it up there;" that after some further urging by Mac- 
donald he agreed to do as Macdonald wished, upon the latter's assur- 
ance that he would take care of him, and see that no harm came to 
him; that, in accordance with this agreement, he went in to the 
Quartermaster's Depot and told the officers in charge there that he 
was the guilty person. 

There was testimony that thèse officers required that Harrington 
should leave the employ of Thompson Bros., and that he should not 
work in any factory which had a contract with the government. After 
leaving the factory of Thompson Bros., Harrington received from 
the Company $655, of which $55 was paid as salary for the week prior 
to his leaving, and $600 was paid by Mr. Atwood, an employé o£ 
Thompson Bros., by direction of Macdonald, to Mrs. Harrington in 
three payments of $200 each. 

On April 23, 1918, Harrington was arrested upon an indictment 
obtained against him, and testimony was offered by the government 
showing various conversations between Macdonald and Harrington, in 
which Macdonald urged him "to stick" to his story that he had told 
the officers of the government, and that Thompson Bros, would pro- 
tect him. 

Mrs. Harrington testified to conversations between Macdonald and 
her husband which tended to show that Macdonald was implicated in 
the fraud that had been practiced, and was very much concerned lest 
Harrington should divulge his connection with it, and that in one con- 
versation Macdonald said, "I suppose they will get me into this before 
they get through ; but my back is to the wall." 

Johnson was called by the government as a witness and testified that 
some time in December, 1917, he left an order for a stamp with the 
Donnelly Machine Company, having on it the name "Hallinan," which 
was the name of one of the government inspectors at the factory; 
and he further testified that, at Harrington's request, he had two 
stamps, bearing the numbers "88" and "103," made at the Donnelly 
Machine Company; that he did not know the Hallinan stamp was 
used at ail on government shoes, and that he never had any talk with 
Macdonald about any fraudulent stamp; that Harrington told him 
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that the Hallinan stamp was to be used on "rookie" shoes for the 
civilian trade, as it was the custom in shoe factories to mark such 
shoes with a stamp to indicate to the pnbHc that they had been inspect- 
ed by some one; and that he never saw the HalUnan stamp used on 
army shoes. 

The défendant Macdonald testified in his own behalf that his only 
financial interest in Thompson Bros, was one share of stock, which 
he held to quahfy him to act as a director of the company; that he 
had no knowledge that any duplicate stamps were procured or used, 
and that his attention was first called to the fact that such were being 
used in the factory on April 6, 1918, when a Mr. Collette, his as- 
sistant, spoke to him about it, and in conséquence of this information 
he sent for another inspecter; that after talking with the latter he 
went at once to Boston to see Capt. Edwards of the Quartermaster's 
Depot. While Capt. Edwards did not tell him what the trouble was, 
he got the impression that something was wrong; that he told Capt. 
Edwards, if anything was wrong, to téléphone him at once, and he 
would go to Boston at any time. He then returned to Brockton and 
personally conducted a search through the factory for outer soles with 
duplicate stamps upon them, which could be recognized because slight- 
ly larger than the inspector's stamps, and that the shoes that were 
found with the impression of the duplicate stamp upon them were 
taken care of, so that there would be no possibility of their getting out 
of the factory. Upon getting to his home that night he telephoned to 
Harrington, who came to see him, and he asked Harrington if he 
had any duplicate stamps in the factory, and Harrington replied that 
he did not. A few days later he received word from Capt. Edwards 
of the Quartermaster's Depot, in conséquence of which he went to the 
Quartermaster's Depot, where he was inf ormed that an affidavit signed 
by the factory inspectors had been filed, and also a shoe taken from 
the factory bearing the counterfeit stamp. After he had been told 
that he would be held responsible for what had happened and given 
48 hours to find out and produce the person who used the duplicate 
stamp, he returned to Brockton and sent for Harrington to come to 
his home. He testified he sent for him, because he was the head 
of the sole leather department in the factory ; that when he arrived he 
admitted that he had bought duplicate stamps from the Donnelly Ma- 
chine Company, and gave as his reason for doing so that he had 
viscolized some soles to expedite the work, and, finding that the in- 
spectors would not pass the soles after they had been viscolized, "he 
had gotten the stamps in order to stamp them up and get them by." 
Macdonald also testified that the three payments of $200 each were 
made as a loan to Mrs. Harrington by Mr. Atwood at his request; that 
payments to Harrington were discontinued, because of discoveries 
made at the factory showing that inferior leather had been purchased 
by Harrington. Macdonald denied that he had ever made any ar- 
rangement with Harrington by which the latter was to confess that 
he was the party alone responsible for the use of the counterfeit stamps, 
or that he had ever had conversations with Harrington which were 
detailed by the latter and which Mrs. Harrington said she heard. 
264 F.— 47 
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Upon cross-examination, and against the objection ot his counsd, the 
government was allowed to interrogate him in regard to his relations 
with one Collette, a government inspecter at Thompson Bros.' factory, 
under a previous contract; and he testified that Collette was placed 
on the pay roU of Thompson Bros, under the name of "H. Johnson" 
by his direction, and received $10 a week while he was a government 
inspecter. This testimony was admitted by the cotirt for the purpose 
of showing "guilty knowledge of the fact that the government was 
being defrauded by the uàe of a counterfeit stamp," and in his charge 
to the jury the court gave the following instruction in regard to it: 

"The Collette évidence lias this bearinj; : It is not at ail on trial hère wheth- 
er MacdonaUl had a corrupt understaiMliiig with Collette or not in référence 
to CoUette's inspection of the shoes under a preceiling contract, but the ques- 
tion in this case before you is whether Macdonald was an innocent or a know- 
ing party to a plot that was being made to defraud the Unit<>d States, if you 
find that, shortly before the incidents hère under considération, Macdonald 
was a knowing party to a corrupt understanding or corrupt transaction in 
référence to the inspection of shoes heing made in the same factory for the 
United States under a différent contract, but generally speaking the same 
kind of work, you may consider that fact as throwing light upon whether he 
was innocent or guilty In his knowledge of this transaction." 

The admission of this testimony and this instruction are assigned 
as error. 

Subséquent to the admission of this testimony Collette was called 
by the défendant and testified that he had tendered his résignation 
as a government inspecter, and that his work in connection with the 
inspection of leather for the government, which entered into shoes 
manufactured under the contract with Thompson Bros., had been 
fully discharged, although he was still a government inspecter when 
Macdonald made the arrangement with him by which he should re- 
ceive some compensation from Thompson Bros, for his assistance in 
establishing at the factory the manufacture of ladies' shoes, which 
had not been previeusly manufactured there. 

[1, 2] The use of counterfeit stamps upon leather which had been 
rejected by the government inspectors was proven by the testimony of 
Harrington. Macdonald had denied any knowledge that any coun- 
terfeit stamps had been procured or used in the factory. It was nec- 
essary, therefore, in order to cennect him with the censpiracy, to show 
that his testimony was false and that he did bave such knowledge. 

We are unable to see how évidence that Macdonald had a corrupt 
understanding with Collette would tend to show that Macdonald had 
any knowledge, whether guilty or innocent, that counterfeit stamps 
were procured and used under a contract with which Collette had no 
connection. It might tend to show that Macdonald had an evil dis- 
position and that his character was such that he would be likely to 
enter into a censpiracy such as that charged in the indictment; but 
it could not be admitted for this purpose under the well-known ruie 
of évidence, which was considered and applied in this circuit in Fish 
v. United States, 215 Fed. 544, 132 C. C. A. 56, L. R. A. 1915A, 809, 
that upon the trial for one offense évidence of another distinct and 
unrelated offense committed by the défendant is not admissible, unless 



MACDONALD V. UNITED STATES T39 

(264 F.) 

it is offered for one of the purposes which constitute exceptions to 
this gênerai rule. 

[3] The court below stated as the ground for his ruling and instruc- 
tion that the testimony tended to show guilty knowledge; but it 
seems to us that he failed to recognize that, before testimony can be 
admitted under this exception, guilty knowledge or intent must be in 
issue. Guilty knowledge was not in issue under the facts established 
by the testimony in this case. The issue to be determined by the 
jury was not whether the defendant's knowledge was guilty or innocent, 
but whether he had any knowledge of the procurement of the counter- 
feit stamps and their use; and if they should find that he did hâve, 
then it necessarily f ollowed that such knowledge must be guilty knowl- 
edge, as there was no claim that the counterfeit stamps were procured 
or used by inadvertence, accident, or mistake, or for the purpose of 
deceiving the public, which, from the évidence, would seem to hâve 
been considered innocent by shoe manufacturers. 

[4] As neither guilty knowledge nor intent were in issue, the in- 
struction of the court that the jury might consider the transaction with 
Collette "as throwing light upon whether he was innocent or guilty 
in his knowledge of this transaction" was, in efïect, an instruction that 
they might consider it in determining whether Macdonald was inno- 
cent or guilty of being concerned in the conspiracy with which he 
was charged, and it seems to us that the jury must hâve so under- 
stood it. 

In Costelo v. Crowell, 139 Mass. 588, 2 N. E. 698, the court in its 
opinion makes the following cogent statement of the reasons why 
such évidence should not be received for the purpose of proving a 
défendant guilty of the crime of which he is charged, and we think it 
applies with peculiar aptness to the évidence which was admitted in 
this case: 

"In cases where a person is accused of a crime, it is not compétent to sliow, 
as évidence of the corpns delicti, that he has coinmltted similar offenses, or 
tliat he is of had cliaracter, or that he lias the capacity and the means of com- 
mitting the crime. The argument in favor of admitting such évidence is 
iplauslble. It might ald the jury if they could know the character of the 
défendant — whether he is a man morally and physically able and liliely to com- 
mit the offense ; but the law excludes such évidence upon grounds of public 
policy, to prevent the multiplication of issues in a case, and to protect a party 
from the injustice of being ealled upon, witlioiit notice, to explaln the acts of 
his life not sbown to be connected with the offense witli wliich he is charged. 

"If the fact that a deftnidant has connultted a similar crime is not admissi- 
ble, it is difficult to see bow loss pregnant évidence that he has the disposition 
or the capacity and means to commit it can be compétent." 

[5, 6] We hâve carefully examined the cases eited upon the govern- 
ment's brief as authority for the claim that, because the défendant 
himself testified and also introduced évidence in regard to the same 
facts which were disclosed by incompétent testimony, such testimony 
became compétent ; but none of them go to the extent of holding that, 
if a défendant introduces évidence to explain such incompétent testi- 
mony, not caring to stake the resuit in the appellate court upon the 
exception which he has saved, he has thereby waived his exception. 
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In Motes v. United States, 178 U. S. 458, 20 Sup. Ct_. 993, 44 L. Ed. 
1150, which is cited as the strongest authority for this position, évi- 
dence had been erroneously admitted which tended to estabhsh the 
guilt of Motes and three othei' défendants of the crime of murder, 
for which they were being tried. Motes subsequently testifîed in his 
9wn behalf that he committed the murder, and the court held that — ■ 

"It would be trifling with the administration of the criniinal law to award 
him a new trial beeause of a particular error committed by the trial eovirt, 
when in effect he bas stated under oath that he vvas guilty of the charge pre- 
ferred against him." 

Macdonald did not, in the testimony given by him or in that which 
he introduced, admit that he was guilty of the charge preferred 
against him, but sought only to explain away the appearance of a 
corrupt understanding with Collette. In doing this he did not admit 
that he was a party to the conspiracy with which he was charged, nor 
did he waive his exception to the admission of the testimony in re- 
gard to his connection with Collette. The exception urged was taken 
to the instruction of the court to the jury as to the use which they 
might make of the évidence, as well as to its admission, and, if this 
instruction were wrong, it could not be healed, because the défendant 
had introduced testimony in explanation of the testimony which had 
been drawn out from him on cross-examination. 

As we think there was error in the admission of this testimony and 
in the instruction complained of, and that the défendant was preju- 
diced thereby, it will for this reason alone be necessary to reverse the 
judgment of the court below and grant a new trial, and we do not 
think it necessary for us to consider the other errors which are as- 
signed. 

The judgment of the District Court is reversed, the verdict set 
aside, and the case is remanded to that court for further proceedings 
not inconsistent with this opinion. 

ANDERSON, Circuit Judge. (dissenting). From the opinion and 
décision of the majority I am compelled to dissent. I cannot believe 
that the law permits the reversai of this judgment on the ground that 
the évidence admitted of the relations between Macdonald, défendant 
and witness in his own behalf, and Collette, his chief corroborating 
witness, was not compétent — not only for the use to which it was 
limited by the trial court, but for much broader puri^oses. 

The order in which the facts hâve been marshaled in the majority 
opinion seems to me to furnish but a blurred — and to that extent in- 
correct — picture of what actually occurred at the trial. Consequently 
I am required, at the'expense of considérable re])stitior;, to restate the 
case almost in its entirety, in order to présent what 1 think are the 
real issues, and the views I am constrained to hold with référence to 
those issues. 

The défendant Macdonald, Oscar N. Johnson, and John J. lîar- 
rington were indicted for conspiracy under section 37 of the Crim- 
inal Code (Comp. St. § 10201). Macdonald was superintendcnt and 
gênerai manager of Thompson Bros. Company, a shoe-manufacturing 
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concern in Erockton; Harrington was foreman of the sole leather 
department ; and Johnson was his assistant. 

Under date of October 19, 1917, the company entered into a contract 
to manufacture army shoes for the United States. It was at the 
same time manufacturing other kinds of shoes for civilian customers. 
The leather used in the manufacture of the army shoes was subject 
to inspection on the premises by government inspectors before and 
during the process of manufacture. 

The indictment charged that the three défendants conspired to 
defraud the United States by causing counterfeit stamps to be made 
and used in stamping inferior leather not actually examined and passed 
by the government inspectors, thus procuring the use of such inferior 
leather in the army shoes. 

Conspiracy to defraud by breaking down the government's inspec- 
tion System was the gist of the case. 

Harrington pleaded guilty. Macdonald and Johnson were put to 
trial. The jury found Johnson not guilty, and Macdonald guilty. 
Macdonald was sentenced to imprisonment in the House of Correction 
at Plymouth for 15 months, and brought this writ of error. 

After the government's case was in, there was no serious claim made 
that counterfeit stamps were not procurée! and used in this factory 
on outer soles and inner soles put into the manufacture of shoes under 
hn gdvernment contract. But the real question — as distinguishc 
from the légal and technical issue — was whether Macdonald was the 
principal in the crime and had ordered the procurement and use of the 
f raudulent stamps in order to secure the use of inferior ' leather in 
the army shoes, or whether he was, as he claimed, a victim of 
wrongdoing initiated and carried out mainly by Harrington, to right 
which he (Macdonald) claimed to hâve made every honest and sea- 
sonable eiïort. The main question, therefore, that the jury had to 
décide, was a question of credibility. There was a sharp and irrecon- 
cilable conflict between the testimony of Harrington and his wife, the 
chief government witnesses, and that of Macdonald and Collette, 
whose testimony was the main reliance of the défense. 

Harrington, called by the government, testified that in the latter 
part of December, 1917, he informed Macdonald that there was an 
accumulation of rejected inner soles not fit for government work, 
which could not be returned to the vendors, because they had been 
skived ; that Macdonald instructed him to bring to him the inspec- 
tors' stamp, on examining which Macdonald said : " T guess we can 
duplicate that stamp.' That witness replied : T don't believe we can ; 
it would be fraud if we are caught doing it.' " Thereupon Macdonald 
told Harrington to hâve an impression made of the stamp, to give 
it to Johnson, and tell Johnson to hâve a stamp made. This was done, 
and Johnson brought a bill for the stamp running to himself, and 
Macdonald told him to go to Small, the crédit man, and get the 
money. Ilarrington further testified that after the inspectors had 
gone homie the rejected inner soles were stamped by the counterfeit 
stamp and used in army .shoes ; that in March, 1918, Harrington in- 
formed Macdonald that there was quite an accumulation of outer 
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and inner soles which had been rejected by Starr and Battles, two in- 
spectors who used stamps numbered 103 and 88, and at Macdonald's 
suggestion Harrington sent Johnson for counterfeit stamps so num- 
bered, which stamps were obtained and used for a like purpose and 
with like effect. 

Harrington further testified : That early in April government in- 
spectors discovered the use of the counterfeit stamps, and that he so 
informed Macdonald; also that on the next Sunday he went to the 
factory and took ail the fraudulently stamped soles and shoes out of 
the racks. That later he went with Macdonald to the Quartermaster's 
Department in Boston. That Macdonald said to him : 

"Hère we are with six or seven hundred tliousaud dollars worth of mate- 
rial bought for those shoes, and if tliey want to they can canoel the balance 
of the order, and also get damages for what tliey hâve done; but I think that 
perhaps we can fix it up." 

That Macdonald asked him if he would not bear the burden of it, 
and go into Quartermaster's Department and tell him he was the 
guilty person. On Harrington's objecting, Macdonald urged him, say- 
ing: 

"You do it ; I can fix it up. Edwards bas had tliis matter transferred f rom 
Washington to Boston, and I can fix it up there." 

After further urging by Macdonald, and assurance that he would 
take care of him and that everything would be ail right, Harrington 
agreed to go to the Quartermaster's Depot with Macdonald and take 
the entire blâme, and did so, Macdonald being présent. 

On April 23, 1918, Harrington was arrested, and thereafter, as he 
testified, had varions conversations with Macdonald at Harrington's 
house, in which Macdonald urged him to stick to bis story, saying: 

"We will protect you." Also : "You hire a lawyer and I will take 
care of you." That later Macdonald asked Harrington "how the dis- 
trict attorney took his story," to which Harrington replied : "I don't 
think they believe me." That Macdonald asked, " 'Why ?' and Har- 
rington said, 'They can't see my motive in doing what I hâve done;' 
that Macdonald said, 'Damn the motive, we'Il furnish one as far as 
that is concerned;' that at the time of this conversation Macdonald 
and witness were on the lawn about 15 or 20 feet from Harrington's 
house, sitting on the grass." There was other évidence relative to the 
use of inferior leather fraudulently stamped for the government con- 
tract; also that after Harrington left the factory on April 17 he re- 
ceived $655 paid to him or to Mrs. Harrington by Atwood, an employé 
of the Thompson Bros. Company. 

Edith Harrington, wife of John J. Harrington, testified at length 
to conversations with Macdonald concerning the trouble ; also that 
she overheard the conversation between Harrington and Macdonald 
on the lawn, in which Harrington told Macdonald that the district 
attorney did not believe his story; also that she heard Macdonald 
say to Harrington that he was going to pay him $200 every three or 
four weeks ; that Macdonald came into the house and told Mrs. Har- 
rington that Harrington was at work for the Thompson Bros. Com- 
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pany, just tlie same as before, but that he (Macdonald) did not want 
Mrs. Harrington to say anything aljout it ; that he (Macdonald) was 
going to give her $200 every three or four weeks, but did not want 
to hâve it on the books as payment, aUhough Harrington was then 
under contract, receiving $55 a week, or in excess of $200 a month ; 
that when she heard Harrington and Macdonald outside the house 
talking, she heard Harrington say, "How do I know whether Johnson 
is sticking to his story ? Why don't you send Johnson up to see me ?" 
and on one occasion she said to Macdonald, "If your téléphone has 
been touched, you hâve convicted yourself ;" to which Macdonald 
replied, "Why, what did I say?" that Mrs. Harrington answered, 
"Why, you're telling John ail the time that Johnson was going to 
stick to his story. Why has anybody got to stick to the story? H 
John has taken the whole of it on his shoulders, is there anybody wants 
to take the honor from him?" that Macdonald said, "I suppose they 
will get me into this before they get through, but my back is to the 
wall." 

There was further évidence of the use of the counterfeit stamps on 
inferior leather. Johnson was called by the government, and testified 
to procuring the counterfeit stamps ; also that Harrington told him 
that he wanted the first one, called the Hallinan stamp, for "rookie" 
shoes, used in civilian trade, it then being the custom among shoe 
manufacturers to stamp shoes in order to indicate to the public that 
they had been inspected by some one. 

As the jury acquitted Johnson, they must hâve found that he had 
"innocent" as contrasted with "guilty" knowledge of the procurement 
and use of the counterfeit stamps. Phelan, a government inspector, 
testified that in December, 1917, and January, 1918, he saw inner 
soles coming through, stamped with the Hallinan stamp, that he re- 
garded as inferior. There was some other évidence, not now im- 
portant, concerning the purchase of stock of an inferior quality for al- 
leged use under the government contract. 

This was the government's case. 

The défense opened by calling 12 witnesses to testify to the high 
standing and character of the défendant Macdonald. 

Macdonald then took the stand in his own behalf, and gave at great 
length évidence tending to show the purchase of proper materials for 
use in the government contracts. With relation to the counterfeit 
stamps he testified that — 

"His attention was first called to the fact that duplicate stamps were heing- 
used in the factory on April 6, 1918, wlien Mr. Collette, his as.sistant in the 
factory, spoke to him, and in conséquence of what Mr. Collette had to say the 
witness sent for Mr. Phelan, hut found that he was in Boston; he then sent 
for Mr. Starr, and, after talking with Mr. Starr, Macdonald at once went to 
Boston to see Capt. Edwards of the Quartermaster's Depot. While Capt. Ed- 
wards did not tell him what the trouble was, he got the impression that some- 
thing was wrong. He told Capt. Edwards, if anything was wrong. to téléphone 
him at once, and he would go to Boston at any time." 

He continued that, after his return to Brockton, he saw Collette 
and took him with him to the making room to look over shoes and 
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see if they could find any soles with duplicate stamps on them; that 
he and Collette were able to recognize the duplicate stamp because 
it was slightly larger than the government stamp; that at the end 
of the day, when leaving, he told Collette to take ail the factory die 
soles out of the making room on the following day, whether they had 
the gennine or the false stamp, in order that there might be no possi- 
bility of this kind of sole getting back into the work. He also, as he 
testified, instructed the foreman of the packing room to pack up the 
shoes having the duplicate stamp, so that there should be no possibility 
of their getting out of the factory; that, on going home, he telephoned 
to Harrington, and that the latter came to his house; that he told 
Harrington to go down Sunday to assist Collette in taking ail the fac- 
tory die soles out of the making room; that he asked Harrington if 
he had any duplicate stamps in the factory, and that Harrington 
replied that he did not. Macdonald also testified at length as to his 
dealings with the army officers at the Quartermaster's Depot; that he 
was told that the government would hâve to hold him (Macdonald) 
responsible for what had happened, and would give him 48 hours to 
find the party responsible and produce the name of the person who 
had used the duplicate stamp ; that on his return he sent for Harring- 
ton, and asked if he had any duplicate stamps, and Harrington then 
admitted that he had, and had stamped the shoes because he (Harring- 
ton) had "viscolized some soles to expedite the work, and, finding the 
inspectors would not pass the soles after they had been viscolized, he 
had gotten the stamps to stamp them up and get them by"; that in 
later interviews with the army officers Harrington acknowledged that 
he had procured the duplicate stamps and used them on leather used on 
government shoes ; that the army officers had said to him (Macdon- 
ald) that he could fix up with Harrington in any way he saw fit, but 
that Harrington could not work in his factory while work on any 
government order was going on there. 

Macdonald also said that his concern was making the "rookie" 
civilian shoe, which was something like an army shoe, and "that ail 
manufacturers were using stamps indicating that the soles going into 
thèse shoes had been inspected." Macdonald also testified to the pay- 
ment of salary to Harrington in sums substantially équivalent to 
those stated by Harrington and his wife; also that he was at one time 
at Harrington's home and sat upon the lawn about 25 feet from the 
house. Macdonald denied that he had any conversation with Har- 
rington about rejected inner soles in December, and denied that he 
knew anything about the Hallinan or first stamp until Harrington told 
him, some time between April 6 and April 17, and denied that he had 
any conversation with Han-ington at the time Harrington stated the 
men were using the stamp. He testified, further, that stamps were 
frequently used to stamp inner soles, and that a great many stamps 
were purchased in the year, as différent dealers wanted the naines 
of certain models or trade-marks stamped on their shoes, and that such 
stamping, of course, was done in this factory. He contradicted flatly 
the évidence of Harrington and his wife as to Harrington's taking the 
blâme and sticking to his story. 
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The gist of Macdonald's évidence was that he was entirely ignorant 
as to the use of any fraudulent stamp until it was disclosed to him by 
Collette in early April, 1918, ancl that Harrington's first story, told 
the army officers, to the effect that he was entirely to blâme, was the 
true and correct story. But Macdonald also testified to the common 
use of inspectors' stamps on civilian shoes, obviously in order to meet 
the inference that the jury might otherwise draw as to his having 
knowledge of the payment made for the counterfeit stamps and their 
présence in the factory. He thus sought to hâve the jury draw a 
distinction between his having by inference knowledge of the existence 
of counterfeit stamps and "guil,ty knowledge" of their procurement 
and use in order to defraud the government. 

At the outset of the cross-examination, Macdonald testifîed that 
Collette, his assistant, through whom he got his first information as 
to the fraudulent stamp, was a government inspector in Thompson 
Bros.' plant prior to their securing the contract of October 19, 1917, 
and until the beginning of that contract. The United States attorney 
then inquired, "When did he go on your pay roU?" To this counsel 
objected that it was of no consec[uence. 

"Thfi Court : I qulte agrée that ail the évidence so far does uot amount to 
aiiythliig on that phase of it. 

"X-Q. 3. That isn't qiiite an answer to my question. Elimlnate the contract 
feature of it. When did he first go on your pay roll? A. Mr. Collette's name 
didn't go on our payroll till Fehruary 4, 1018. 

"X-Q. 4. Well, elimiiiating the name feature of it, when did Mr. Collette 
actually go on your pay roU? 

"Mr. lîani : I object, and I want to argue that question, your honor. 

"The Court : ïes." 

Counsel for the government then stated in efïect that it was pro- 
posed to show that Collette, a government in.spector, was with Mac- 
donald's approval on the pay roll under a fictitious name, while in the 
government's employ and still at work inspecting. Defendant's coun- 
sel contended that there was nothing wrongf ul in the relations between 
Collette and Macdonald, and objected to the évidence as immaterial. 

"The Court : On the question of knowledge — tho pinch of this case is the 
defendant's knowledge; had he a guilty knowledge? 

"Mr. Hani : Yes. 

"The Court : That is where the case turns, as I look at it. I think we ail 
agrée on that. don't we, as a matter of faet? 

"Mr. Hani : Yes. 

"Mr. Hhea : Tes : your honor. 

"Tlip Court : I sliall let it in, and I will save your exception. 

"Mr. Hani: I want my exception saved on the ground tlint the employment 
of Collette while a govenmient inspector, previous to Thompson lirotUers com- 
menc.ing work on this contract, woiild hâve no probative value with relation to 
this particular conspiracy at this pavticiilar tinie set forth in the indictment, 
and that it unduly prejndices the défendant Macdonald. and that it attempts 
to create in the niiiids of the jury that, because there might hâve been a cor- 
rupt transaction prior to this offense' chai'ged iji the indictment, that of neces- 
.sity the défendant was guilty of tJie offense chai'ged. 

"The Court : My view about this matter — and nnless I revise it I shall so 
instruct the jury upoii the point-— is that, the question being wlietlier the de- 
fendant on trial had guilty knowledge of tlu' fact that the government was 
being defi-auded by the use of a counterfeit stamp, I am of tlie opinion that 
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if, at the time stated In the offer of proof. he was party to a plan wliieh was 
cornjpt in its character to defraud the government by bribing an inspecter, 
that may be shown in évidence and eonsidered by tlie jury, the occnrrence 
taking place in the same factory at wliich the transactions referred to in tlie 
indictment took place, upon the question of whether he had gnilty knowledge 
of what was going on. 

"Mr. Ham : Then I want an exception hère, because it cornes plainly within 
the Fish Case, which ruled against yonr hoiior on that point. I want an ex- 
ception on the ground that one corrupt action, liaving no relation to the con- 
spiracy charged, is of no probative value with relation to the matter on in- 
quiry. 

"The Court: It seems to me that the common sensé of the thing is clear. 
It is plain on évidence that a eounterfeit stanip was being used in April In 
the factory ; and the only question is whether the défendant had knowledge, 
guilty knowledge, and was a guilty participant in that transaction. He says 
it was entirely without his knowledge ; he had nothing to do with it and 
it was the work of inferior men. That is the issue we are trying hère. Now, 
it is plain that, if It be a fact that within a few months precedlng he was 
connected in a guilty way with an offer to corrupt a government inspecter, 
that fact everybody would say^ — and say rightly — distinctly tended to the prop- 
osition that he had guilty knovcledge hère. 

"Mr. Ham : But that bas nothing to do, may it please your honor, with 
thls contract. That was before. 

"The Court : Oh, they both are related to chenting the government in the 
manufacture of shoes. I am against you on that, Mr. Ham." 

Macdonald then testified that Collette was a government inspecter, 
and, on an affirmative answer to his question as to whether the prose- 
cuting officer wanted him to tell the whole story, stated at great length, 
in his own fashion, the dealings between Collette and himself — in brief , 
to the effect that Collette was a government inspector on an earlier 
contract; that after he had been for 90 days in that factor}' his 
allowance for expenses had been eut off ; that he wanted to resign ; 
that his work as an inspector on an earlier contract had been sub- 
stantially completed; that Macdonald desired to hire Collette after 
he should complète his services with the government to help him get 
out a line of ladies' shoes ; that, beginning about October 20, 1917, he 
had caused $10 per week to be paid to Collette under the name of 
Johnson, in addition to the $30 a week which Collette was at that time 
receiving f rom the government ; that the payment was made in the 
name of Johnson because he (Macdonald) did not want his other em- 
ployés to know until later that Collette was to be connected with the 
concern. 

On redirect, without insisting on the exception taken at the opening 
of the cross-examination, Macdonald gave further évidence and ar 
length as to the circurastances of his payments to Collette for a period 
of about 9 weeks prior to February 4, when Collette finally left the 
government employ. It was during exactly this period that, as Har- 
rington testified and the jury must hâve found, the conspiracy to 
get bad leather by the other inspectors through the use of eounterfeit 
stamps was concocted and put into effect. 

Collette was called by the défendant as his next witness. Without 
any claim that the évidence was put in subject to the exception taken 
when Macdonald's payments to him were shown, he was examined 
at length by defendant's counsel as to his relations to Macdonald and 
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as to the circumstances surrounding thèse payments. He testiiied that 
he had been appointed inspecter on June 15, 1917, for 3 months; that 
he was notified to corne to Boston, where he got an allowance of 
$1 a day for 90 days for expenses; that this per diem was eut off 
on September 19; that he wrote the War Department asking to hâve 
his résignation accepted, as he could not live in Brockton and keep 
up his home in Philadelphia ; that at that time practically ail his work 
of inspection on the contract then in force had been completed; that 
about October 8 or 9 he had a talk with Macdonald, and told him of 
the trouble he was in as to his per diem, and that he wanted to resign ; 
"that Macdonald said, 'Well, Mr. Collette, its very évident they want 
to keep you there until this contract is ail completed and cleaned up ;' 
to which witness replied, 'It evidently looks that way, for I couldn't 
imagine any other reason why they should not wish to let me go ;' that 
Macdonald then said, 'Mr. Collette, I am not a man who would ofïer 
you a bribe, neither do I think you are a man that would receive a 
bribe;' to which witness replied, 'Mr. Macdonald, there isn't money 
enough in Brockton to bribe me.' " Macdonald said that until the 
government accepted Collette's résignation he would pay him $10 
a week — the différence between $40 offered by Macdonald and Col- 
lette's pay from the government ; that he received $10 a week f rom 
Thompson Bros, for 9 weeks, beginning on October 30; that after he 
was finally released from the government employ he went openly into 
the employ of Thompson Bros, in February, 1918. 

He then testified in direct corroboration of Macdonald's évidence 
that on April 5 he saw three government inspectors looking at the 
bottoms of shoes ; that Harrington came along and wanted to know 
what was the matter with the inspectors ; that at that time he could 
not tell, but later during the day discovered there, were impressions 
on the shoes which appeared to be différent. When he made this 
discovery he went to the inspector, and Starr told him that there was a 
bogus stamp in the place; that the next day he told Macdonald that 
it was rumored about the factory that there was a bogus stamp in 
the place ; that "Macdonald appeared surprised and asked him to go 
to inspector Phelan ; that Phelan was not in, and at Macdonald's 
request he then went to Starr; that at that time he did not know 
there was a bogus stamp in the place." 

On cross-examination. Collette said that, after talking with Inspec- 
tor Starr, he reported to Macdonald that he had discovered what 
seemed to be a bogus stamp on the shoes. He corroborated Macdon- 
ald's testimony as to examination and removal of the shoes, which 
ha'i, or seemed to hâve, the bogus stamp. 

The defendant's fourth assignment of error is as follows: 

"That the said District Court erred in allowiiig a district attorney to open 
up a matter not on trial for the piirpose of pre.iudieing défendant, to wit, 
testimony concerning the relatiotis of Collette with the défendant Macdonald, 
and the transactions hetween Collette and Macdonald prior to the contract 
mentioned in the indictment." 

This in eflfect is a contention that the défendant was entitled to keep 
secret from the jury the relations between himself and his chief cor- 
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roborating witness. Connected herewith, counsel urges considération 
of a part of the ninth assignment of error, grounded upon the court's 
refusai to instruct the jury as follows: 

"Bven though you sliouW find that the dofendant Maedonalri made payments 
of money to the wltiiess Collette wliUe ho was a goveniment inspcetor, and 
that such payments were niade for an impropor pnrpose, it Is no évidence that 
the défendant Maedonald is gnilty of the crime of which he is eharged in 
this Indictment." 

This amounts to asserting that a contemporaneous bribing of one 
inspecter has no tendency to prove guilty l<nowledge of the use of 
counterfeit stamps of unbribed inspectors. 

In his charge to the jury, the District Judge said: 

"The Collette évidence has this bearing : It is not at ail on trial liore whotli- 
er Maedonald had a corrupt understandiug with Collette or not in référence 
to CoIIette"s inspection of the shoes under a preccding con tract, but the ques- 
tion in this case before you whether Maedonald was an innocent or a knowing 
party to a plot that was being made to defraud the TTnited States; if you 
hnd tliat ghortly before the incidents Uere under considération Maedonald was 
a knowing party to a corrupt understandiug or corrupt transaction in référ- 
ence to the inspection of shoes being made in the same factory for the United 
States under a différent contract, but generally speaking the same kind of 
work, you may consider that fact as throwing light upon whether he was 
innocent or guilty in his knowledge of this transaction. So that, without goiwg 
further into détails of the évidence, you are to take the whole case, ail the 
évidence, every thing thati assists you in determining this question of whetjier 
Mr Maedonald was or was not a party to this corrupt conspiracy — this charge 
against him. You are then to détermine whether you are satisfled beyond a 
reasonable doubt of his guilt." 

After a conférence at the bench, at the close of the charge, the fol- 
lowing occurred: 

"Mr. Ham : Mr. Fletcher has called my attention to the fact that he thinks 
I should save an exception to the allusion to the Collette évidence, so I will 
save that exception. 

"The Court : Tes. 

"The Court (to the jury) : I perhaps ought to say one thing to you, gentle- 
men, in référence to the Collette évidence. That has been argued to you by 
tiounsel on both sldes, and I hesitated to pick out a spécial thing at tliis stage 
of the case, because it is very apt to tlirow it out of prospective (sic), and to 
give it an exaggerated and disproportionate importance; but, having caution- 
ed you against that sort of thing, I think I should say to you that the gist of 
government's contention about CoUette's evidclice is that the United States 
offlcers did not know that he was taking othor employment, or did not know of 
the arrangement made between him and Maedonald. 

"If Collette told the United States officers, or if they understood and ap- 
proved the arrangement between him and Maedonald, there would be nothing 
corrupt about it ; but, if they did not, you might put a very différent construc- 
tion upon it, and whether they did or did not is, as I understand it, one of 
the questions which is in dispute and which you must décide." 

On this record it is clear that the District Court held, in agreement 
with the defendant's counsel (twice expressed), that "the pinch of 
this case was the defendant's guilty knowledge" of the procurement 
and use of the counterfeit stamps, and that the évidence complained 
of was admitted on the ground that, if practically at the time that the 
counterfeit stamps were being used to avoid the results of inspection 
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by certain government inspectors, the défendant was a party to a cor- 
rupt plan to bribe another government inspecter, such évidence might 
be considered by the jury in determining the question as to whether 
the défendant was innocent or guilty as to the procurement and use 
of the counterfeit stanips. 

It must not be overlooked that the question of the relations between 
Macdonald and Collette came into the case first on cross-examination 
of Macdonald, who ofifered himself as a witness in his own behalf , and 
thereby of course waived his privilège as to self-crimination. 3 Wig- 
more's Ev. § 2276; Spies v. 111., 123 U. S. 131, 180, 8 Sup. Ct. 21, 
22, 31 L. Ed. 80; Fitzpatrick v. United States, 178 U. S. 304, 315, 
20 Sup. Ct. 944, 44 L. Ed. 1078; Corn. v. Morgan, 107 Mass. 199, 
205; Com. v. Smith, 163 Mass. 411, 430 et seq., 40 N. E. 189, where 
some of the numerous cases are cited and reviewed. 

Moreover, when the court made its first ruling admitting the évi- 
dence, it was clear that the case would (as it did) turn in large part 
in the minds of the jury upon the question of the credibility of Har- 
rington and his wife on the government's side and Macdonald and 
Collette for the défense. This aspect of the case cannot be better put 
than in the language of the court's charge : 

"Now, coming flrst to M.acdoimld, the caso nsîunst liim starts with the clear 
faets. sortie of which I liavo ourliiied to yon, otUers of which will occur to 
you as haviiig been clearly proved aiiil as haviiig signififiaiice upon the ques- 
tion of his knowledRe. And thon évidence of a direct chaviicter agalnst him 
Is offefed by the witness Harrington, and t]ie witness Mr.s. Harrington. If you 
bolieve the testimôny of Harrington, if you bclieve tlie testiinony of Mrs. Har- 
rington, you eould hardly escape, I sliould suppose (altliougli the question 
would still be for you to détermine), the conclusion tliat Macdonald was a 
knowing party to the wliole affair and was equally guilty with Harrington. 
Now, on the otlier side, Macdonald dénies absolutcly tlmt lie liad any knowl- 
edge of the use of the stanips or their iirocnrenient, and lie says that the testi- 
môny of Mr. and Mrs. Harrington, so far as tlioy purport lo relate conversa- 
tions which he is said to hâve had in their présence or with fliem i,s entirely 
untrue. Well, not perhaps, gentlemen, entirely untrue, but that it is untrue 
in so far as it puts into his mouth or into his ears talk which implicates or 
Infornis him in a guilty way." 

(1) I can conceive of no évidence more plainly within the proper 
limits of cross-examination than évidence of the relations between 
Macdonald and Collette, through whom Macdonald testified he ob- 
tained his first information of the fraudulent use of the counterfeit 
stamps. Macdonakrs direct testimôny plainly showed that he was in- 
tending to rely — -as he did rely — on Collette as his chief corroborating 
witness. The relations between Macdonald and Collette — innocent or 
guilty, intimate or remote — were absolutely relevant. They were as 
compétent as the relations of husband and wife between the Har- 
ringtons. The court wisely cautioned the jury, in weighing Mrs. Har- 
rington's testimôny, to consider her natural bias in favor of her hus- 
band. It is, to my mind, unthinkable that any jury should be required 
to détermine the truth or falsity of the story told by Macdonald and 
Collette as to their surprised discovery of this fraud in early April, 
without having the relations between the two men fully probed on 
cross-examination. Manifestly, if Macdonald on cross-examination 
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could not be required to disclose when and under what circumstances 
he employed Collette, Collette on cross-examination would not be re- 
quired or permitted to disclose that he, under an alias, had gone on 
Macdonald's pay roll in October, 1917. Assuming that the money 
payment was bribery — crime — Macdonald, the défendant, on taking" 
the stand in his own behalf, had waived entirely his privilège in respect 
to any and ail facts which tended to criminate him. See Common- 
wealth V. Smith, 163 Mass. 411, 433, 40 N. E. 189; Taylor on Evi- 
dence, § 1465. Collette, not being a party, might hâve had a right to 
refuse to ansv^^er questions which tended to criminate him. But he 
claimed no such privilège. 

(2) Collette was put upon the stand by the défense, and examined 
fully as to ail the facts and circumstances of his relations to Mac- 
donald, without any claim on the part of the défendant that this évi- 
dence was offered subject to the objection and exception made when 
the subject-matter was first opened up on cross-examination of Mac- 
donald. I find it impossible to believe that, under such circum- 
stances, the error now assigned as to the admission of this évidence 
is properly before this court. I should suppose that the défendant 
had his option, either to stand on the exception taken when the court 
first ruled in the cross-examination of Macdonald, taking a like ex- 
ception if and when, on cross-examination by the government, similar 
évidence was sought to be adduced from Collette, or to do what he 
did do — open up the vi'hole subject-matter and seek to convince the 
jury that there was nothing wrongful and properly prejudicial iti the 
relations between Macdonald and Collette. The rule, now adopted by 
the majority, that an excepting party may both hâve his exception to 
alleged incompétent évidence, and offer at length elaborate explana- 
tions of that évidence, is not, I think, consistent with sound practice 
and the orderly conduct of trials. Indeed, I think the examination 
of Macdonald alone, both on cross and on redirect, amounted to elect- 
ing to stand his chances by explaining, thus waiving his right to an 
exception. How such exception could survive the évidence adduced 
by the défendant from Collette I camiot understand. 

But, assuming that the défendant did not by conduct waive the ob- 
jection taken when Macdonald was under cross-examination, I repeat 
that any cross-examination by the government which did not fully 
disclose to the jury the relations between Macdonald and his alleged 
first informant of the fraud upon the government, would hâve con- 
stituted a gross failure of duty on the part of the prosecuting attorncy. 
The fact that the cross-examination of Macdonald and the subséquent 
volunteered évidence of Collette showed that the two might hâve 
been guilty of an independent crime, has no logical bearing upon 
the question of relevancy. The test of relevancy is not whether 
évidence is prejudicial or nonprejudicial, whether it shows crime or 
innocence. The proposition that évidence of one crime cannot be 
ofïered as évidence of another crime has, as pointed out by Mr. Wig- 
more (1 Wigmore's Ev. §§ 216, 305, 357), been at times so overex- 
tended as to exclude relevant évidence because it is prejudicial. On 
analysis, that is ail there is in this case. The defendant's objections 
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to disclosing his relations to Collette are grounded, not on irrelevancy, 
but on their prejudicial character. But he took his chances as to those 
relations being prejudicial when he decided to ground his défense on 
his own testimony, buttressed by CoUette's corroboration. 

The défendant was not prejudiced by the District Court's limitation 
of the bearing of this évidence to guilty knowledge. The government 
rather than the défendant had cause to complain of this ruling. 

(3) But, assuming that the évidence stands precisely as though 
it had been offered by the government as a part of its case in chief, I 
think it was plainly compétent for the purpose for which the District 
Judge limited it. I am unable to agrée with the majority that guilty 
knowledge was not in issue. I agrée with the District Court that it 
was "the pinch of the case." 

Possibly the fact that counsel for the government, as well as for the 
défendant, and the District Court, were, at the time of the original 
ruling, ail agreed that guilty knowledge was the pinch of the case, 
is not conclusive on this court. Such complète agreement among ail 
the actors at the trial clearly has great weight. But the same conclu- 
sion from the entire record seems to me to be irrésistible. The défend- 
ant put into the case évidence as to the common use of stamps on 
civilian shoes, in order to meet a possible inference the jury might draw 
as to his knowing of the payment for those stamps, and as to the 
•probability of his having seen them around in the factory. It was 
to this implied innocent knowledge that the trial judge obviously re- 
ferred when he mentioned "guilty knowledge." Moreover, Johnson, 
having the fullest knowledge of the procurement of the counterfeit 
stamps, escaped because the jury found his knowledge was not guilty 
knowledge. The issue before the jury was therefore plainly whether 
iMacdonald had not only knowledge, but actual and guilty knowledge, 
of the use of counterfeit stamps on inferior leather, for the purpose 
of defrauding the government. 

The broad question was whether Macdonald was party to a con- 
spiracy to defraud the government by palming off, through the use of 
counterfeit stamps, uninspected or rejected leather as inspected and 
approved leather. The évidence was that, almost contemporaneously 
with the expected beginning of work under the contract in question, an 
arrangement was made to pay, secretly and under an alias, money to 
Collette, then acting as a government inspecter in that factory. It 
does not appear that at the time of this arrangement Collette and 
Macdonald did not expect that Collette might be detailed by the 
government to act for the government under the new contract. Ob- 
viously if, as the évidence warranted, the jury should find that Mac- 
donald agreed to pay and did pay money to Collette with the ex- 
pectation of influencing him in the performance of his duty under this 
contract, the évidence was admissible as part of one gênerai plan and 
in order to show design. 1 Wigmore, Ev. §§ 304, 315; Com. v. 
Robinson, 146 Mass. 571, 16 N. E. 452. 

Knowledge, design, and intent, ail refer to a state of mind. Fre- 
quently they shade into each other by almost imperceptible gradations. 
Commonly they are provable by the same sort of évidence. See Mr. 
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Wigmore's discussion, 1 Wigmore on Evidence, § 300, and cross- 
references therein. 

In this case the primary issue was whether Macdonald intended to 
defraud the United States, and for that purpose conspired with others 
to procure and use counterfeit stamps on inferior stock for army slioes. 
The fact that, as the trial developed, the procurement and use of the 
counterfeit stamps were no longer in dispute, did not change the es- 
sential nature of the issue. Macdonald's intent still remained tlie 
crucial problem. Of course, as the case developed, if he did not know 
of the fraudulent use, he did not intend the crime. Precisely so as to 
one charged with uttering counterfeit money ; if he does not know 
that the money he passes is counterfeit, he does not intend the crime. 
But the gist of this case was whether Macdonald's state of mind 
towards the government and its inspection System was honest or dis- 
honest. He contended that it was honest, and supported that claim 
by évidence of ignorance of the fraud done. In order to détermine the 
real state of his mind, it was perfectly compétent for the jury to con- 
sider whether at the same time, in the same place, with référence to 
the same sort of government undertaking, and perhaps to the same 
contract, he was a party to a scheme by another device to destroy the 
honesty and efficiency of the government's inspection System. If he 
intended, by bribing Collette, fraudulently to work poor materials into 
■ army shoes, the inf erence was perfectly sound and f air that he also 
intended, by counterfeiting the stamps of inspectors whom he had 
not bribed, to extend his field of successful fraud. 

To make the évidence compétent it was not necessary that the 
government should show that the two frauds — one by the use of 
counterfeit stamps, and the other by bribing an inspector — had appli- 
cation to the same contract. But the évidence plainly warranted the 
jury in finding that Macdonald bribed Collette, expecting he would, 
or might, be detailed for government service on the same contract 
under which the counterfeit stamps were used. But whether the pos- 
sible bribery was proved as to the same or as to another contract, Jie 
évidence was compétent as tending to show a purpose and design then 
and there by Macdonald to defraud the government by causing either 
by dishonest or by counterfeit inspection rejected or uninspected 
leather to be put into shoes as good and approved leather. 

As Judge (later Mr. Justice) Brewer said in State v. Adams, 20 Kan. 
311,319: 

"A party cannot, by nmltiplying his crimes, dimiiiish the volume of compé- 
tent testimony agaiiist him." 

Cf. State V. Folwell, 14 Kan. *105; People v. Tucker, 104 Cal. 
440, 38 Pac. 195. 

Compare, also, Moore v. United States, 150 U. S. 57, 61, 14 Sun. 
Ct. 26, il L,. Ed. 996, where, under an indictment for murdering 
Palmer, évidence was admitted which tended to show that the de- 
fendant had also murdered Camp. The court said : 

"The fact that the testimony also had a lendeiiey to show that dofemhuit had 
beeii guilty of Camp's murder would iiot be sufficieiit to exclude It, if it were 
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otherwise compétent" — citins 1. Greonlcaf on î>. § 3; Farris v. Tf^ople, 12!) 
111. 521, 21 N. E. 821, 4 L. R. A. 582, 10 Am. St. Hop. 28.3 ; Poople v. Han-is, 136 
N. Y. 423, 33 N. E. (55. 

In the last case — the Carlyle Harris Case, 136 N. Y. on page 449 
et seq., 33 N. E. 65 — the court, by Judge Gray, discusses and ap- 
proves évidence tending to show the commission of other crimes far 
more remote from the offense in question than in the case at bar. 

See, also, Thompson v. United States, 144 Fed. 14, 75 C. C. A. \7i, 
7 Ann. Cas. 62, for an able opinion by Judge Aldrich, sitting in this 
court with Judges Coït and Putnam, dealing with a similar question 
and citing many authorities. In that case (144 Fed. 20, 75 C. C. A. 
172, 7 Ann. Cas. 62) is a pertinent discussion of the proper limits of 
cross-examination, when the défendant offers himself as a witness. 
See, also, Gallagher v. United States, 144 Fed. 87, 75 C. C. A. 245— 
a case of another défendant involved in the same transaction, where 
some similar questions are discussed by Judge Aldrich. 

Putting the defendant's contention at its strongest, the évidence 
may by the jury hâve been construed to show that Macdonald was 
guilty of bribing a government inspecter with relation to another con- 
tract for shoes than the one under which counterfeit stamps were used. 
Even so, the évidence was, in my view of the authorities, plainly com- 
pétent. The two projects were cognate. They were not, fairly viewed, 
independent crimes. As the District Judge well said : 

" * *" * They both are related to cheating tlie government in the manu- 
facture of shoes." 

And it should, not be overlooked that évidence of an independent 
crime is not excluded on the ground that it bas no sound and logical 
probative efïect as to the commission of another crime. Every one 
knows that if, in a coUected group, pockets are picked and search is 
made for the criminal, if one previously convicted of picking pockets 
is found in the group, ail minds instantly and properly move to the 
conviction that he is guilty of the crime in question. Judge L,add 
pointed out this irrésistible tendency in the Lapage Case, 57 N. H. 
297, 300, 24 Am. Rep. 69. Such évidence of independent crime is 
under our Anglo-Saxon System excluded, because of our tenderness to 
the accused, because indictments do not warn défendants that they 
must meet charges of other crimes committed at other times and 
places, and because of the great practical danger of thus causing un- 
fair trials. But when, as in this case, the défendant cornes to court fuUy 
prepared to meet ail of the government's contentions as to his rela- 
tions with his chief corroborating witness, the évidence should be ad- 
mitted and given its full probative force. None of the reasons for ex- 
cluding such évidence are hère applicable. It did not "tend to show 
that Macdonald had an evil disposition," etc., as the majority argue ; 
but it did tend to show that he was thcn and there intending to cheat 
the government by getting around its inspection System. 

(4) It would not be useful or appropriate for me to load down this 
already too long dissent v^'ith a review and analysis of the numerous 
cases dealing with this gênerai subject. While much has been said, 
2G4 F.— 48 
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very little has been added of value and illumination, since the discus- 
sion by counsel and court in State v. Lapage (1876) 57 N. H. 245, 24 
Am. Rep. 69. In the notorious Molineux Case (1901) 168 N. Y. 264, 
61 N. E. 286, the subject was exhaustively reviewed, and in 62 L. 
R. A. 193, is an elaborate note classifying and reviewing most of the 
cases. 

No one doubts the gênerai principle that évidence of distinct and 
unrelated crime committed by the défendant is not admissible, unless 
it falls within some of the numerous exceptions. The tendency of 
modem judicial décision has, I think, been towards extending the 
exceptions, and not the gênerai rule. The protection of the innocent, 
and not the escape of the guilty, is increasingly recognized as the 
proper aim in excluding évidence. But if and when, as in this case, 
the évidence of another offense is closely related in time, nature, and 
gênerai design, so that the défendant comes into court fully equipped 
with évidence and witnesses to meet the justly expected attack by the 
government, on no principle of sound logic or practical justice should 
the évidence be excluded. 

After a fairly wide reading of the cases, old and modem, I can find 
no case in which the old technical rule has been given so wide an 
extension as in the majority opinion in the case at bar. 

The évidence in this case is much more plainly admissible than that 
approved in the Lapage Case. The court there held that évidence that 
Lapage was, at about the time of the murder, frequenting the neigh- 
borhood and acting in a suspicions way with référence to other women 
than Josie Langmaid, with whose killing while attempting to commit 
râpe he was on trial, was admissible as tending to show that he killed 
Josie Langmaid while attempting râpe. Otherwise stated, évidence 
of a purpose to commit an independent crime at another, but closely 
related, time on other women, was held compétent to show that he 
did commit this crime upon Josie Langmaid, because of the nearness 
and relation in time and nature of the crime committed to the con- 
templated crimes. But in that case évidence that more than four years 
before the trial, in a place in Canada, Lapage had actually committed 
râpe upon another woman, was held incompétent. The vital distinc- 
tion between the évidence admitted and the évidence excluded was that 
in the one case it was closely connected in time, place, and nature to 
the crime for which the défendant was being tried; whereas to put 
him on trial for the alleged râpe four years before, in Canada, was, 
in effect, to try him for a crime for which he had never been indicted 
in accordance with the requirements of the Constitution. 

The présent case falls plainly within the rule of admissibility sus- 
tained in that leading case. Macdonald's (possible) bribery of Inspec- 
tor Collette was closely related in time, nature, and gênerai purpose 
with counterfeiting the stamps of other inspectors. 

The case of Costelo v. Crowell, 139 Mass. 588, 2 N. E. 698, cited 
by the majority, has, on analysis, I think, no tendency to support their 
conclusion. In that case the défense to a suit on a promissory note 
dated July 31, 1868, was that the note was forged. In support of this 
contention a witness was asked whether he knew anything about the 
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pkîntiff's making iimtations of notes by tracing, and whether between 
the years of 1872 and 1875 the plaintif! had told him anything about 
making such imitations, and had shown him how he could make such 
imitations by means of a lamp and a table. This évidence was ex- 
cluded. The plaintiff had a verdict; the court held this évidence 
properly excluded. The issue in the case was, as the court stated, not 
whether the plaintiff forged the note, but whether it was forged by 
any one. Evidence tending to show plaintifif's capacity for, or tend- 
ency toward, forging obviously would hâve opened ail the evils of re- 
mote and collatéral issues against which the gênerai rule seeks to guard 
trials. The case bears no real resemblance to the instant case. 

The Fish Case, 215 Fed. 544, 132 C. C. A. 56, L. R. A. 1915A, 809, 
was undoubtedly close to the line. But the présent rulmg goes far 
beyond the ruHng in the Fish Case. 

One of the latest rulings by this court on this point is in Coldwell 
V. United States, 256 Fed. 805, 168 C. C. A. 151, decided March 27, 
1919. Coldwell was indicted under the Espionage Act of June 15, 
1917,^ for making statements on January 13, 1918, alleged to constitute 
a« atîeriipt to cause insubordination, etc., in the military and naval 
forces, etc. The District Court admitted circulars distributed by 
the défendant during the month of May, 1917, before the passage of 
the Espionage Act (40 S'tat. 217), advising against registration. The 
admission of thèse circulars was assigned as error, but this court said 
by Judge Johnson: 

"The court, however, correctly Instructed the jury that they were received 
In évidence only for the purpose of showing the intent wlth which the de- 
fendant made the statements with which he was charged in the Indictment 
under which he was being trled, and that whether the défendant could be 
p^nished for distributing thèse circulars urging a violation of a law which 
had net yet been enacted was not a question before the jury and about which 
they 'need not bother their heads.' " 

It is to be observed that in the Coldwell Case the act was différent in 
lîature, and was separated from the act for v/hich the défendant was 
being tried by a period of eight months ; yet this court held that, on 
an indictment for what may broadly be called dialoyal conduct in time 
of war, such évidence was compétent for the jury to consider as bear- 
ing upon the defendant's infént as to obstructing the govemment's 
war activities. To hold valid the error assigned in this case, covering 
the Collette évidence, is to overrule the Coldwell Case, and to disre- 
gard a large number of other similar and much broader rulings made 
by other courts under the war statute prosecutions. Pass v. United 
States, 256 Fed. 731, 733, 168 C. C. A. 77; Galbreath v. United States, 
257 Fed. 648, 658, 168 C. C. A. 598; Melanson v. United States, 
256 Fed. 783, 786, 168 C. C. A. 129; Herman v. United States, 257 
Fed. 601, 603, 168 C. C. A. 551 ; Kirchner v. United States, 255 Fed. 
301, 305, 166 C. C. A. 471 ; Jelke v. United States, 255 Fed. 264, 
284, 166 C. C. A. 434; Poster v. United States, 256 Fed. 207, 211, 
167 C. C. A. 423. See, also, Jones v. United States, 162 Fed. 417, 
427, 89 C. C. A. 303 ; Prettyman v. United States, 180 Fed. 30, 36. 
103 C. C. A. 384; 12 Cyc. p. 408, and cases cited. 

> Comp. St 1»18, Comp. St. Ann. 8app. 1919, Si ]0212a-1021ih. 
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Nor can the décision now made be reconciled vvith the décision and 
opinion of the court just rendered (March 23, 1920) in Nos. 1447, 

1448, and 1449, Sears v. United States, 264 Fed. 257, — C. C. A. . 

Sears was indicted for conspiracy to defraud the United States (and 
for bribing government inspectors) by putting into army shoes inferior 
leather for outer and inner soles. He was not indicted for fraud as 
to middle soles. Yet évidence was admitted that slit middle soles 
were also used, as bearing upon the defendant's intent to hâve bad 
outer and inner soles used. Otherwise stated : Evidence of an inde- 
pendent fraud, for which Sears miglit hâve been indicted (but was 
not), related in tinie, place, and circumstance with the fraud for which 
he was indicted, was held compétent évidence as to his intent. The 
scholastic distinction between intent and Icnowledge undertaken to be 
made in thèse two cases has, in my view, no application, either in 
Sound logic or in the administration of practical justice. If this court 
was right in the Sears Case, it is wrong in this case. 

(5) Singularly enough, this décision — reverting to the most technical 
rules of the most scholastic period in the administration of our law — 
is made just after Congress has, after a long agitation for reform, 
enacted a statute intended to prevent such reversais on merely technical 
grounds. By the Act of February 26, 1919 (40 Stat. at Large, 1181 
[Comp. St. Ann. Supp. 1919, § 1246]), section 269 of the judicial 
Code has been amended so as to read, the amended part being in 
italics, as follows: 

"Sec. 269. AU of the said courts sliall hâve power to grant new trials, in 
cases wliere tliere has been a trial by jury, for rea;sons for wliich new trials 
hâve usually been granted in the courts of law. On the hearing of any appeiil, 
certiorari, icrit of orroi; or motion for a ncic trial, in anj/ case, civil or crimi- 
nal, the court shall give juilgmcnt after an exuniination of the entire record 
hefore the court, withoiU rcgurâ to technicÀil crrors, defects, or exceptions 
vyhich do not affect the siihatantial rights of the parties." 

For the genesis of this attempted reform see — Report of the Stand- 
ing Committee to Suggest Remédies and Propose Laws relating to Pro- 
cédure, American Bar Association, July, 1919, p. 455 ; Procédural 
Reform in the Fédéral Courts, with Note Containing Summary of 
Analogous State Statutes, in 66 University of Pennsylvania Law Re- 
view; 33 Am. Bar Ass'n Rep. p. 542; Report of N. Y. Board of 
Statutory Consolidation and Simplification of Statutes of N. Y., vol. 
1, p. 24, § 51, and page 218, § 48; 33 Harvard L. R. p. 236. Cf. 
Wigmore's Evidence, vol. 1, § 21, and Review, vol. 5, § 21. 

As this statute deals with matters of évidence and procédure, it is 
applicable to this case, even although enacted subséquent to the com- 
mission of the alleged offense. Thompson v. Missouri, 171 U. S. 380, 
18 Sup. Ct. 922, 43 L. Ed. 204; Mallett v. North Carolina, 181 U. 
S. 589, 592, 21 Sup. Ct. 730, 45 L- Ed. 1015; Gibson v. Mississippi, 
162 U. S. 565, 585, 16 Sup. Ct. 904, 40 L. Ed. 1075; Duncan v. 
(Missouri, 152 U. S. 377, 14 Sup. Ct. 570, 38 L. Ed. 485; Hopt v. 
Utah, 110 U. S. 574, 588, 4 Sup. Ct. 202, 28 L. Ed. 262; National 
Surety Co. v. Architectural Co., 226 U. S. 276, 283, 33 Sup. Ct. 17, 
57 L. Ed. 221 ; Oshkosh Waterworks Co. v. Oshkosh, 187 U. S. 437, 
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439, 23 Sup. Ct. 234, 47 L. Ed. 249 ; New Orléans, C. & Lake R. R. 
V. State of Louisiana, 157 U. S. 219, 224, 15 Sup. Ct. 581, 39 L. Ed. 
679. 

The report to the House of Représentatives as to this amendment 
contains the following statement : 

■'Wlionever a verrlict is set asido for a more tcchnical error that does not 
afPeet the uiovits an injustice is (lone rliat tends to bring tlie administration of 
law into disrepnte and lessens tlie respect for law and order. A Roo-J cause 
or a meritorious défense seldom has to rely upon teclnncaliiies. Tt is tlie iiti- 
sant wlio is in court to defeat sucli a cause of défense wlio resorts to teclnii- 
calities. He .seelvs not justice, but the iaw. Ho does not try the nierits of the 
case, but the inethods by which the case is tr<ied. It is to discourage 
tliat liind of trials and aid in securing clieaper and more certain and ex- 
péditions administration of justice that the passage of this hill is urged. The 
rulo souglit to be establislied hy this Mil has the approval of the bench and 
ijar wherever it is in force, and is strongly rrged by those who favor reform 
in our judicial System. The American Bar Association rc-commonds this bill."' 

Macdonald had, in my confident opinion, a légal and eminently fair 
trial. The jury found him guilty. If they had believed his story of 
hitnself and Collette, they would hâve acquitted him. They were 
entitled to the beneflt of the évidence of the relations between Mac- 
donald and Collette, in order to détermine their credibility, and thus 
reach a sound conclusion as to whether Macdonald had guilty knowl- 
edge of the fraud. 

This court ought not, in my view, now to disregard both the spirit 
and the letter of this remédiai statute. 
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1. Sales 'S=>1Î2 — Contract abrogated, vvhere governnieiit flxed priée and priée 

list siispended publication. 

A contract for the sale of hnnbor at priées varying from time to tlme 
to conform to a specified price list was abrogaled, \\here the government 
flxed a maxinuun price, less than tliat tixed hy .such list, and the publlsh- 
ers ceased publishing the list. as the criterion upon which the price de- 
pended ceased to exist without fault of either party, and, though the con- 
tract was coiistrued as a sale at the market priée, the price tixed by tlie 
government was not a market price such as was contemplated. 

2. Appeal and error <S=1047(1) — Errors liannless, when verdict properly di- 

rected. 

Whero a verdict for défendant was properly directed, the admission or 
rejection of testimony of no value on tlio ijuestion decided was harmiess. 

In Error to the District Court of the United States for the North- 
ern District of Alabama ; William I. Grubb, Judge. 

Action by the Ross Lumber Company against the Hughes Lum- 
ber Company. Judgment for défendant, and plaintiff brings error. 
Affirmed. 

®=5For other cases see same topiç & KEY-NUMDBR in ail Key-Numbered Digests & Indexes 
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Warren Grice and J. Ellsworth Hall, both of Maçon, Ga., Henry A. 
Jones, of Tuscaloosa, Ala., and Chas. J. Bloch, of Maçon, Ga. (De 
Vane K. Jones, of Tuscaloosa, Ala., of counsel), for plaintiff in er- 
ror. 

J. M. Foster, of Tuscaloosa, Ala. (Fleetwood Rice and James 
Rice, both of Birmingham, Ala., and R. C. Foster, of Tuscaloosa, Ala.,, 
of counsel), for défendant in error. 

Before WALKER, Circuit Judge, and CALL and HUTCHE- 
SON, District Judges. 

CALL, District Judge. An action was brought to recover dam- 
.ages for the breach of three contracts for the sale of lumber by the 
défendant în error (hereinafter called défendant) to the plaintifï in 
error (hereinafter called plaintifï). Thèse contracts were designat- 
ed as "Plaintiff's Order A, Defendant's SS28," for the sale of 4,000,- 
000 feet of pine boards, "Plaintiff's Order B, Defendant's S539," for 
2,400,000 feet, and "Plaintiff's Order C, Defendant's S530," for 
2,400,000 feet. 

The two orders, A and B, were sold by the plaintiff to différent 
parties at a profit of $1.30 per 1000 feet; the last order, C, was for 
purposes of resale by the plaintiff. The défendant was fully advised 
of the resale of orders A and B at the profit of $1.30 per 1000 feet 
at the time the orders were placed and accepted. On order C the 
plaintiff claimed a profit of $4 per 1000 feet; on order A 561,629 feet, 
on order B 553,515 feet, and on order C 42,130 feet, had been de- 
livered and paid for before the contended breach occurred. The 
base price, delivered in Chicago, was $26.20 per lOOO feet, taking 
one order as an example. The others are similar in terms, so far as 
•-«ithe point involvcd is concerned. This price is to vary from time to 
time as established by Shuster's concession sheet of January 15, 
1918, in connection with the list of September 10, 1912, as a basis, 
and the price mentioned in the order shall be increased or reduced 
semimonthly to correspond with the change made by Shuster's semi- 
raonthly concession sheets, used as above. Thèse changes in price 
were to take effect on shipments made on and after the 5th of each 
month as to lists dated the Ist of each month, and on and after the 
20th of each month as to lists issued the 15th of each month. The 
deliveries were to be in a certain number of feet each month, as cars 
could be obtained for the purpose, each party obligating itself to use 
its best endeavors to that end. 

On June lOth the government fixed a maximum price at which 
lumber of this class could be sold commercially, and affixed a pen- 
alty for selling above that price. The last concession sheet issued 
by Shuster was June 18, 1918. The défendant continued shipping 
lumber called for in thèse orders until August, 1918, at priées fixed 
in the concession sheet of June 18th, when, after the exchange of 
letters and interviews between the représentatives of the parties, the 
défendant refused to ship any more lumber, and claimed that the 
contracts were no longer in existence, that there was no way to fix 
the price, the government having fixed a maximum price at which such 
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iumber could be sold in ail commercial transactions, there was no 
market price, and Shuster had discontinued his semimonthly conces- 
sion sheets; the plaintiff, on the contrary, contends tliat the con- 
tracts were subsisting obligations, and the maximum price ftxed by 
the government was the market price which vvould govern in the 
contracts. Shuster was recognized by ail yellow pine lumber deal- 
ers as the officiai printer of the Manufacturers' Association, and that 
Shuster's market list, and Shuster's concession sheets, taken togeth- 
er, constituted the report of the market price of yellow pine lumber ; 
that the market had been regularly published prior and up to Sep- 
tember 10, 1912 ; that the price iixed by the market list and con- 
cession sheets was higher than the maximum price fixed by the gov- 
ernment. The défendant was obligated to furnish the lumber at a 
price in an amount specified, below the price as fixed by the Shuster 
list and semimonthly concession sheets; that at the time thèse con- 
tracts were entered into there were other publications than Shuster, 
which assumed to show the market price of lumher ; that ail of thèse 
varied more or less from the priées shown by Shuster. 

On December 31, 1918, the government abrogated the maximum 
price thereto fixed by it. This action was commenced December 6, 
1918, and on the trial of the cause, at the conclusion of ail the testi- 
mony, the judge instructed the jury to fmd a verdict for the défend- 
ant, which was done, and judgment entered in favor of the défend- 
ant. It is from this judgment that this writ of error is sued eut. 

The trial judge expressed the opinion that the parties to the con- 
tracts sued on understood that the "market price" mentioncd in the 
contracts should be the price regulated by actual sales, and not reg- 
ulated by the government; that the substitution of the government 
price fixed by the government, in so far as thèse orders were con- 
cerned, would entitle either party to say they were no longer re- 
quired to perform. 

There were a number of assignments of error, but in the view we 
take of the case it is only necessary to consider the fifth assignment, 
which is as f ollows : 

"(5) The District Court erred in giving the jury the following eliarge : 
'Gentlemen of the jury, it seems to me in this case the plaintiff is not entitled 
to recover, for the reasons you hâve hoard, and, therefore, I direct a verdict 
for the défendant.' " 

[1] The question, therefore, for décision on this writ of error is: 
Was that charge correct? Under the state of the évidence, in which 
there was no conflict, could the plaintiff recover damages because 
the défendant refused to ship lumber after August, 1918? As re- 
marked by counsel, this case is peculiar, arising as it does from the 
war conditions existing at the time of making the contracts, and dur- 
ing a part of the time within which it was to be performed. Coun- 
sel could find no authorities bearing directly on the question at issue 
in this case. 

Now, there can be no question that the parties contracted with each 
other that the price should be fixed by the price list of September 10, 
1912, and the semimonthly concession sheets issued by Shuster, the 
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priées to vary according to a calculation based upon thèse. The data 
upon which this calculation was to be made, without fault of either 
party, but owing to war conditions, became and were unattainable. 
In place of the Shuster semimonthly concessions, which were based 
upon reports of actual sales, and which were recognized by ail deal- 
ers in yellow pine lumber as fixing the market price of the product, 
there is substituted the maximum price fixed by the government. 
The criterion upon which the price of the commodity to be deliver- 
ed by the défendant to the plaintiff, a necessary term of a binding 
contract, thus, without a fault of either of the parties, ceased to exist, 
and either party could refuse to be further bound by the terms. 

But, if that is not correct, and we say that the intention of the 
parties was that price to be paid by the plaintiff was the "market 
orice" existing- at the times of the différent deliveries, we are stiU 
left in the condition of having no criterion by which such price can be 
tixed, unless we go further and say the maximum price iixed by the 
government was the "market price." This is, as we understand it, 
the contention of the plaintiff. 

It is uncontradicted that, although there were other publications 
carrying quotations of sales of lumber, they ail varied from the priées 
fixed by Shuster's price list and semimonthly concessions. This is 
very persuasive that for that reason the parties contracted with réf- 
érence alone to that method of fixing the price, but also shows the 
impossibility of arriving at a "market price" by looking to thèse 
other publications. Could the act of the government, under the war 
conditions then existing, fixing an arbitrary maximum price, estab- 
lish a market price? We think not, and this view seems to be sup- 
ported by the Suprême Court of Michigan in Lovejoy et al. v. Michels, 
88 Mich. 15, 49 N. W. 901, 13 L. R. A. 770. While this case in- 
volves a différent considération of facts than in the instant case, it, 
with the discussion contained in note on page 771 of 13 L,. R. A. 
is enlightening on the question in this case. 

The idea of a market price is based upon the untrammeled dealing 
in a commodity, by sellers and buyers unhampered by price fixing 
by governments or monopolies. There was no such market ex- 
isting subséquent to June 10,* 1918, when the government fixed the 
maximum price. We think the trial judge properly gave the per- 
emptory charge challenged in assignment No. 5, for the reason as- 
signed by him, as well as the first reason mentioned heretofore. This 
being so, the charges requested by défendant could serve no purpose 
in the case. 

[2] As to the admission or rejection of offered testimony, the as- 
signments on same are of no value in the considération of the ques- 
tion decided by this court, and, if errer has been committed, it is 
harmless. 

Finding no error in the record, the judgment is affirmed. 
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PARKERSON v. BORST. 

(Circuit Court of Appeals, Fiftli Circuit. Marcli 27, 1920. Reliearing Denied 

May 7, 1020.) 

No. 3464. 

1. Attorney and client ©=106— Relation one of strict trust. 

Ail relations of agency are affected witli a trust, and in no case is tlie 
rule more exactlng in its roquircments tlian as appliod to the relation of 
attorney and client. 

2. Attorney and client <ê=3 125— Transaction in whicii attorney may hâve adverse 

interest voidable by client. 

Wliere an attorney, wlio liad for yoiirs invested funds for a client, 
usinj; his own judgment, sold securities of hers and invested tlie proceeds 
in notes of anotlier client, in respect of whicli he liad a Personal interest 
to bo served by the investnient, the transaction was voidable at her élec- 
tion, irres])ective of his good faitli, or of damage or benefit to her. 

3. Principal and agent <S=>76(I) — Agent estopped to depreciate value of oon- 

verted securities. 

An agent who has invested money of his principal in securities of cer- 
tain face value as reported by hirn, after selling the saine and converting 
the proceeds, cannot be heard to say that they were of less than face 
value. 

4. Principal and agent <@=;375— Ratification of unauthorized act of agent must be 

with full knowledge. 

A transaction by an agent, not hinding on his principal, because of a 
Personal interest of the agent therein, hecomes binding only by deliberate 
ratification by the principal with full linovvledge of the facts. 

5. Bankruptcy <@=3363— Plaintiff not estopped, by proof of daim In bankruptcy, 

from pursuing proceeds of conversion. 

In an action against an agent for conversion for the unauthorized in- 
vestment of funds of plaintiff in certain notes, the proving of such notes 
in bankruptcy against the estate of the maker and the receiving of a 
dividend thereon by plaintiff Iwld not to estop her from proceeding with 
the action, e.specially where sucli proof was made pursuant to an order of 
the court in the cause, providing that it should he without préjudice to 
plaintiff. 

In Error to the District Court of the United States for the Eastern 
District of Louisiana; Rufus E. Foster, Judge. 

Action at law by Louise Stone Borst against Camilla Putnam Par- 
kerson, testamentary executrix of the estate of William S. Parkerson, 
deceased. Judgment for plaintiff, and défendant brings error. Re- 
versed, with direction to enter proper judgment on the verdict. 

See, also, 256 Fed. 827, 168 C. C. A. 173. 

Edwin T. Merrick, of New Orléans, La. (Merrick & Schwarz, of 
New Orléans, La., of counsel), for plaintiff in error. 

E. J. Bowers, of Gulfport, Miss., and D. B. H. Chafife, of New 
Orléans, La., for défendant in error. . - , - . 

Before WALKER, Circuit Judge, and CALL and HUTCHESON, 
District Judges. 

HUTCHESON, District Judge. Plaintiff in error was before this 
court at a former day as appellant. 251 Fed. 242, 163 C. C. A. 398. 

4Ê=3For other cases see same topic & KEY-NUMBER in ail Key-Numberea Digests & Indexes 
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That appeal determined that the court a quo had jurisdiction of the 
cause, but that the cause, being not of équitable, but of légal, cogiii- 
zance, the decree must be reversed, and the cause remanded for trial 
to a jury. This writ of error eventuates from that trial. 

ITie transcript does not purport to contain a complète statement 
of the évidence, but it sufficiently appears from the admissions in 
the pleadings, the bills of exceptions, and other portions of the record 
bef ore us that the undisputed f acts are thèse : 

Parkerson, plaintiff in error's testator, was for many years prior 
to his death a lawyer in the city of New Orléans, whose practice,, 
among other things, extended to the handling and investment of mon- 
eys and funds for clients. Among the clients so represented by him 
was Mrs. Borst, complainant below, who in the 3^ear 1908 employed 
Parkerson to handle her funds for her, paying him annually $500 
for his services. The agreement with Mr. Parkerson was silent, 
except as to his salary, but prior to the matters complained of hère 
Mrs. Borst, through her long course of dealings with him, knew that 
he exercised full control over her securities, exchanging, buying, and 
selling them substantially as he saw fit. This was the only évidence 
in the record upon the subject of the controlling agreement between 
the lawyer and his client, though it appears that Parkerson rendered 
her an annual statement, showing the amount of her investments and 
a list of the securities held for her account. 

Among other clients of Parkerson was one Anthony Fabacher, a 
restaurateur in the city of New Orléans, whose afifairs had become 
so involved that in the year 1908 the management of his business had 
been taken over by a creditors' committee, and at the time of the mat- 
ters complained of in this suit such management was still continu- 
ing. In the bringing about of this creditors' committee arrangement, 
Parkerson, as personal counsel for Fabacher, was largely instrumental, 
and for his services in so doing he received a contingent fee of $25,- 
000 in the form of a note of Fabacher, payment to be deferred until 
the creditors were paid, and in addition to this indebtedness he was 
a guarantor with one of the local banks of Fabacher's account; the 
gijaranty ranging from $15,000 to $25,000. 

Among the assets of Fabacher was a property in the city of New 
Orléans, which had been purchased originally for $60,000, and against 
which, shortly prior to March 30, 1914, there was due the sum of 
$45,000, of wïiich amount Parkerson held for Mrs. Borst $15,000; the 
balance of the notes against said property being in the hands of the 
original vendor. The management of Fabacher's business by the 
creditors' committee had been attended with considérable success, but 
on and prior to March 30, 1914, there was still a large amount of un- 
secured debts unpaid, and it was obvions to Parkerson that unless his 
client, Fabacher, could be kept upon his feet by the extension of his 
obligations as they matured, not only would Fabacher fail, but in 
the ruin that would ensue Parkerson himself would become involved to 
the extent of his guaranty and the loss of his $25,000 debt. 

On or shortly prior to March 30, 1914, the holder of the said $30,000 
of Fabacher's notes demanding payment of same and threatening fore- 
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-closure, Parkerson acquired ihe $30,000 of notes, either for himself or 
for a client or clients whose money he held, and on April 1, 1914, 
had in his possession and control the said $30,000 of notes. On 
some date between April 1, 1914, and July 31, 1914, said Parkerson 
transferred certain securities of plaintiff to others of his clients, se- 
curing therefor their face value in money, and with the proceeds 
thereof, and other funds which he had to the crédit of plaintifï unin- 
vested, said fund of complainant aggregating $20,000, he attempted 
to take over for complainant's account $20,000 of said Fabacher's 
notes ; the other $10,000 of the séries remaining in his possession. 

Thereafter, on the 14th day of February, 1915, Parkerson died, and 
shortly thereafter Fabacher was adjudicated a bankrupt, and his 
estate administered in the bankruptcy court. In April, 1915, plain- 
tifï received from Sterling Parkerson, the son and représentative of 
Parkerson, deceased, the assets and properties of hers which had been 
held by his father, and included in those assets, as delivered to her, 
were the two notes of Anthony Fabacher, for $10,000 each, in con- 
troversy herein. 

There is no évidence, nor is it contended, that at the time of the 
delivery of the said notes to her complainant in express words ratified 
or assented to the action of her attorney in that transaction, nor does 
the record contain any complète statement of the évidence upon which 
the défendant claimed ratification. A bill of exceptions signed by the 
trial judge, however, shows that there was évidence tending to show 
that Mrs. Borst had no knowledge of how her securities had been 
treated by Mr. Parkerson before making her settlement with his ex- 
ecutor. 

After such receipt by complainant, and on, to wit, the day 

of July, 1915, complainant, claiming that the action of Parkerson in 
taking her securities and funds to the extent of $20,000 and sub- 
stituting therefor the two $10,000 Fabacher notes, was illégal, nuU, 
and void, in fraud of her rights, and a conversion of her property, 

and claiming that she had only then, on, to wit, July , 1915, been ful- 

ly advised of the facts surrounding the action of the said Parkerson, 
repudiated the ownership of the $20,000 in notes, and demanded that 
Parkerson's estate either return her the securities originally held by 
her or pay her the $20,000 in cash which had been diverted from her 
funds. The testamentary executrix refusing to accède to either of 
said demands, this action was commenced. 

Upon the undisputed facts above set out, it was contended by com- 
plainant that Parkerson had in reality owned the Fabacher notes 
when he attempted to transfer them to her, and that, whether he 
owned them in fact or not, his action in transferring said notes to 
her was in bad faith. The défendant, vigorously denying that Par- 
kerson had any personal interest in the notes when he transferred them 
to Mrs. Borst, and denying that the act of transfer was in bad faith, 
alleged that at the time of the transfer the securities appeared ample 
and adéquate, and that the action of Parkerson was in the utmost 
good faith for the protection of the interests of his client, Mrs. 
Borst. 
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After the filing of the pleadings in the cause, tliere accruing in 
the bankruptcy estate of Fabacher to the crédit of the holder of the 
$20,000 notes the sum of $11,730.92, a rnle was entered in this cause, 
requiring the défendant to show cause why the court should not enter 
an order directing the trustée in bankruptcy to pay over whatever 
amount he might hold applicable to the notes, the subject of the con- 
troversy, to Mrs. Borst, complainant, without préjudice to the rights 
of Mrs. Borst in the pending proceedings, to which rule défendant 
answered, stating in substance, among other things, that respondent 
bas no interest either to refuse or consent to such payment, and con- 
cluding : 

"Respondent submits the same without eontest, for whatever action the 
court ma y see fit to take." 

Upon the coming in of which answer, and the hearing thereof, the 
court made the following order: 

"It Is now oi-rtered hy the court that the said rule be made absohite upon 
Mrs. Louise Stone Borst, coniphiiimnt lierein, making proof of debt as holder 
of the notes, and surrendering the notes for pro rata payment and cancella- 
tion, without préjudice to the rights of any party to this suit." 

And thereafter, through E. J. Bowers, her counsel, she made proof 
in bankruptcy as holder, and secured and received payment on account 
of the notes of the sum of $11;730.92, which amount was credited 
upon her claim against plaintiff in error. 

The cause having been submitted to the jury upon this record, for 
them to say whether Parkerson had acted in good faith in the trans- 
action, and with due and légal regard for the interests of his client, 
Mrs. Borst, and whether, if he had not, she had subsequently ratified 
his action, resulted in a gênerai verdict for the complainant. 

Disposing of the first assignment, that the court should hâve sub- 
mitted to the jury the question of jurisdiction by référence to the 
foi^mer appeal, where this question was foreclosed against plaintiff in 
error, it remains to détermine whether any of the other matters 
presented for review constitute réversible error. Thèse matters fall 
naturally into four divisions : 

(1) That the court committed error in connection with the sub- 
mission of the issues of the rightfulness of Parkerson's original ac- 
tion, and the damage suffered by complainant, if any; 

(2) Complainant's acquiescence in and ratification of his actions; 

(3) That the court erred in refusing to charge the jury that com- 
plainant was estopped by her proof in the bankruptcy proceedings; 
and 

(4) That the amount of the verdict and judgment was illegally and 
improperly arrived at. 

In order to properly approach a considération of the assignments 
which challenged the action of the court with référence to Parkerson's 
original action, the damage flowing to complainant thereout, and her 
subséquent ratification of his acts, as presented in the sixth, seventh, 
eighth, and tenth assignments, it is désirable to déclare the imperative 
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rules of law which underlie the relation of the parties and govern 
transactions of this kind. 

[1] It is a principle of law, o£ universal application, that ail relations 
of agency are afifected with a trust, and that of such relations none is 
more exacting in its requirements, nor compelling in the performance 
of them, than the relation of attorney and client. English and Ameri- 
can légal history points with unwavering fixity to the récognition at 
ail times, and in ail places, of the necessity for the establishment and 
maintenance of the relation of attorney and client upon a basis of the 
uîmost trust and confidence on the part of the client, and the utmost 
fidelity and singleness of purpose on the part of counsel. In no re- 
lation is the scriptural maxim, that no man can serve two masters, 
more rigidly enforced than in that of attorney and client, nor is there 
any relation where disregard of it more certainly nullifîes the trans- 
action. 

[2] When, therefore, we reflect upon the undisputed facts in this 
case, and see that, at the time of the transfer of the Fabacher notes 
to Mrs. Borst, Parkerson, in whom Mrs. Borst had reposed the 
completest confidence and trust, had, in the transaction in question, 
instead of the single interest in securing for Mrs. Borst an adéquate 
security, which the law required of him, the additional dual interest, 
one to protect his client, Fabacher, from foreclosure, and the other, 
equally, if not more, fatal, to protect himself in the ultimate collection 
of his $25,000 fee, and from embarrassment on his guaranty, it at once 
appears that, under the opération of the inflexible and overshadowing 
rules of law, the attempted transaction of Parkerson with Mrs. Borst's 
securities lost the form of action, became stérile, and was in law as 
though it had not been, and this wholly irrespective of the question of 
good or bad faith on his part, and of damage or benefit to his client. 

The rule is thus stated in 21 Ruling Case Law: 

"The rule which prevents the agent or trustée from acting for himself, in 
a matter where his interest would oonfiict witli his duty, also prevents him 
from acting for another whose interest is adverse to that of the principal. 
Unless the principal contracts for less, tlie agent is bound to serve him with 
ail tiis skill, judgment, and discrétion. The agent cannot divide this duty and 
give part to another. In ail cases wliere, without tlie assent of the principal, 
tlie agent lias assumed to act in such double capacity, tlie principal may avoid 
the transaction at liis élection. The doctrine is not based on tlie idea that the 
transaction is iiece.ssarily an injury to or a fraud upon the principal, but 
upon tiie idea of closing tlie door to teraptation and to fraud, and keeping 
the agent's eye single to the riglits and welfare of his principal, and the inter- 
diction is enforced witli a strong hand in courts of justice. Tlie principle is 
one of prevenlion, not of remédiai justice, wliich opérâtes tlierefore, however 
fair the sale niiglit hâve been, however free from every taint of moral wrong." 
21 Ruling Case i^aw, 829. 

In view of thèse controlling principles, it is évident that the court 
did not err to the préjudice of plaintiiï in error, either when he refused 
to instruct the jury not to consider the outcome of the Fabacher 
bankruptcy proceedings upon the issue of Parkerson's good faith, or 
when he charged the jury that there could be légal bad faith, because 
under the undisputed facts the court should bave instructed the jury 
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to find for the complainant, unless they found that complainant had 
adopted and ratified the act. 

[3] For the same reasons, and for the further reason that it would 
not be permitted to Parkerson to question the value of the securities of 
his cHent which he converted in the Fabacher transaction, the court 
did not err in refusing to submit to the jury, as complained of in the 
eighth assignment of error, the issue of what was the real value of the 
Dixon note used by Parkerson in the Fabacher purchase. It would 
be a monstrous proposition of law that an agent, with authority to 
handle his principal's securities, could in a statement to her advise 
her that he held securities which he had acquired for her of a certain 
face value, and thereafter, converting those securities into cash, con- 
vert the proceeds, and then contend that they were of less value 
than their face. 

[4] By what has been said it is meant to déclare, not that such a 
transaction as the one in this case cannot be adopted by the principal 
and made his own, but merely that the transaction, unadopted, has 
not even the germ of life in it, and, if it ever takes form, does so by 
virtue of the principal's own action in, after full knowledge of ail 
the circumstances, deliberately and f reely ratifying his agent's acts, for, 
as is said in Ruling Case Law, vol. 21, page 827 : 

"The right to repudiate the transaction is one that exists for the prinolpal'» 
protection, and he may waive it at liis option. If, after a full knowledge of ail 
the circumstances he delllierately and freely ratiflies the act of the agent, or 
acquiesces in it for a great length of time, it will become obligatory iipon him, 
not by its own inhérent force, but from the considération that he thereby 
waives the protection Intended by the law for his own interests, and deala 
with his agent quoad hoc, discharged of his agency." 

"Should an agent hâve an Interest in the transaction, in order for it to 
stand the burden is upon the agent to show that the principal had knowledge 
^not only of the fact that the agent was buying or interested, but akso every 
material fact known to the agent which might aflEect the principal, and that 
having such knowledge he freely consented to the transaction." 21 Kuling 
Case Law, p. 830. 

It is therefore self-evident that the court did not err in refusing to 
give the charge on ratification, accord, and satisfaction set out in the 
sixth assignment of error, because that charge ignored the essential 
élément of ratification, a free and deliberate assent of complainant, 
with full knowledge of ail the facts, which issue was properly sub- 
mitted to the jury by the court in its gênerai charge. 

[5] We thus reach the assignment on which counsel seems mainly 
to rely, that the action of Mrs. Borst in proving her claim in bank- 
ruptcy constituted a judicial estoppel, or estoppel of record, against 
her to further prosecute this suit, in that, as they claim, that action 
was an affirmance of her title to the notes, and necessarily a disaffirm- 
ance of her action for conversion. In 10 Ruling Case Law, p. 954, § 
14, it is said : 

"Where, in the case of a conversion, the plaintifC, in pursuing his rights, 
does not show any intention to affirm the taking or the sale, but merely 
seeks to foilow and reclaim the propcrty or its proceeds in whole or in part, 
from those into whose liands it may hâve eome, he does not thereby waive 
the wrongful takiug, and may still sue the wrongdoer for damages, applying in 
réduction thereof the property or proceeds he may hâve received." 
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If this is a correct statement of the principle, and we think it is, if 
plaintifï had voluntarily, and without an order of court directing her 
so to do, filed her claim in bankruptcy as holder of the notes, and 
had applied the proceeds so obtained by way of crédit on her claim, 
she would not hâve been estopped to proceed with her suit for con- 
version, since her action, by any process of reasoning, could not hâve 
been construed as the élection by her of an inconsistent remedy, but 
merely a following of some of the proceeds of a conversion, for the 
purpose of application and crédit pro tanto on her claim. 

If this be a correct statement of the case in which complainant would 
stand without the order, what is the effect of the order? In 10 
Ruling Case Law, p. 698, § 26, it is said: 

"The rule that a party will iiot be allowed to maintain an inconsistent 
position in judicial proceediugs is not strictly one of estoppel, partaUing 
rather of positive rules of procédure, based on nianifest .iustice, and to a great- 
er or loss degree on considérations of tlie orderliness, regularity, and expédi- 
tion of iitigation." 

Certainly, if this is the correct définition of judicial estoppel, and 
we think it is, no such estoppel could arise against her for doing under 
the order of the court, made in a proceeding to which the défendant in 
error was a party, what she could hâve donc without an order, es- 
pecially as the order directed that she should take the action without 
préjudice to her rights. 

It would, indeed, be a perversion of terms to hold that a judicial 
order, which on its face declared that no estoppel could arise against 
her for action Under it, could itself furnish the basis of an estoppel. 
If there arises in this case any estoppel from the action taken in the 
matter of the rule, that estoppel would arise not against complainant. 
but against défendant. In 9 Ruling Case Law, p. 957, it is said : 

"ihe doctrine of élection of remédies is tlierefore generally regarded as 
being an application of tlie law of estoppel, npon tbe theory that a party cannot, 
in the assertion or prosecution of his rights, occupy inconsistent positions." 

The défendant in error, on the proceedings for the rule, asserted 
that she had no interest in the matter one way or the otlier, and was 
content for the court to make any order that it saw fit to make; she 
now attempts to assert, contradictorily, that she had such an interest 
in the matter as that the very judgment and order which she then 
affirmed did not concern her, and from which she did not appeal, op- 
érâtes as an affirmative estoppel to discharge her from her debt. The 
assignment of estoppel is therefore overruled. 

There is nothing in the contention made in the ninth, eleventh, and 
twelfth assignments of error that the verdict of the jury was improp- 
erly induced by remarks of the court and counsel, because the record 
affirmatively shows that after the jury had brought in a verdict for 
plaintiflf, without naming the amount, and the colloquy ensued over 
the amount, the court did not direct the jury what amount to insert, 
but merely stated to them, after counsel for complainant had given 
his recollection of the amount fixed by the testimony : 

"If you agrée on that, gcntlcnien, you ean insert that amount." 
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Ali of thèse proceedings were had in open court, in the présence of 
both counsel, and are not subject to the claim of error made against 
them. 

The fourteenth assignment, which assigns error in the amount oi 
the verdict of the jury, cannot be considered, because there is no 
statement of the évidence in the record, and no basis for review of 
the amount of the verdict. 

The thirtéenth assignment, however, must be sustained. The court 
should hâve entered a judgment on the verdict, with interest at 5 
per cent, from the date of the judgment, and the judgment was errone- 
ous, both in the date from which the interest was allowed to run and in 
the rate of the interest. 

The judgment must therefore be reversed, with directions to the 
court below to enter the proper judgment nunc pro tune on the ver- 
dict. 



MORAN V. UNITED STATES. 

(Circuit Court of Appeals, Sixth Circuit. April 6, 1920.) 
No. 3327. 

Criminal law <S==>335— Prosecution must prove venue. 

Uiider tlie sixtli constitutional aniPiidment, which guarantees to an 
aecused the right to trial by a jury of the state and district wherein tlie 
crime shall hâve been comniltted, the venue i.s as niaterial as any other 
allégation in the indictment, and the burden of proving it rests upon the 
governruent. 
Criminal law €==>8I5(4)— Intoxicating llquors <S=>239(I)— Instruction in pros- 
eoutlon for interstate transportation held erroneous. 

On trial of défendant in a fédéral court in Tennessee, charged witli 
violation of Reed Amendaient March 3, 1917, § 5 (Oomp. St. 1918, Comp. 
St. Ann. Supp. 1919, § 8739a), by purchasing whisky in Missouri and eans- 
ing it to be transported into Tennessee, wliere défendant wa.s arrested in 
Mississippi with whisky in his possession, an instruction that défendant 
was guilty if the whisky was purchased by some one in Missouri to be 
shipped to Tennessee, and after it reaehed a point in Mississippi défend- 
ant was hired to carry it from there to another point in Mississippi and 
there deliver it to a person from Tennessee, held erroneous, as ignoring 
the essential élément of guilty kuowledge of détendant, also as not 
deflning an offense within the jurisdiction of the court. 
Intoxicating liquors €=^138— Transporting into prohibition state defined. 

The offense of "cau.sing liquor to be transported" in interstate com- 
merce into a prohibition state, made punishable by Reed Amendment 
March 3, 1917, § 5 (Comp. St. 1918, Comp. St. Ann. Supp. 1919, § 8739a), 
is not committed until the liquor bas actually been carried into the 
latter state. 
Intoxicating liquors i@=:9239(2) — Instruction in prosecutlon for interstate 
transportation heid erroneous. 

On trial of a défendant in a fédéral court in Tennessee for violation 
of Reed Amendment March 3, 1917, § 5 (Comp. St. 1918, Comp. St. Ann. 
Supp. 1919, § 8739a), an instruction that he was guilty if lie ordered 
whisky from a place in Jlissouri to be brougbt into Tennessee held er- 
roneous, as not liinited to an offense committed within the jurisdiction 
of the court ; défendant having been arrested, with wliisky in lits pos- 
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session, In another state, and there being no évidence that It was ever lu 

Tennessee. 

In Error to the District Court of the United States for the Western 
District of Tennessee; John E. McCall, Judge. 

Criminal prosecution by the United States against J. B. Moran. 
Judgment of conviction, and défendant brings error. Reversed. 

Wm. R. Harrison, of Memphis, Tenn., for plaintifï in error. 
T. J. Walsh, Asst. U. S. Atty., of Memphis, Tenn. 

Before KNAPPEN, DENISON, and DONAHUE, Circuit Judges. 

KNAPPEN, Circuit Judge. Plaintifï in error was charged under 
the Reed Amendment (Act March 3, 1917, c. 162, § 5 [1919 Supp. to 
U. S. Comp. Stat. 1916, vol. 2, p. 1825]) with having ordered, purchas- 
ed and caused 29 cases of whisky to be transportée! in Interstate com- 
merce from Caruthersville, Mo., to a point in Tennessee in or near 
Memphis. This writ is to review a conviction thereunder. 

While driving in a car north on a public highway at about 2 o'clock 
in the morning, and in the direction of Memphis, défendant was stop- 
ped by fédéral officers and arrested. The car contained at the time 29 
cases of whisky. According to the testimony of the ofïicers, défendant 
told them that he owned the whisky, that he brought it from Caruth- 
ersville, that he lived in Memphis, and was on his way to that place 
with the whisky. 

The arresting officer testifîed that in his opinion the arrest was made 
in Mississippi, and that so far as he knew défendant had never been 
in Tennessee with it. Défendant also testifîed that the arrest was made 
in M'ssissippi, and there was no testimony to the contrary. He denied 
that he owned the whisky, or that he brought it from Caruthersville, 
stating in efïect that his only connection with it was that he went from 
his home in Coldwater, Miss., to a point on the levée below Norfolk 
Landing in that state, and there got the whisky, pursuant to a request 
by téléphone from some one, presumably at Memphis, under which 
arrangement défendant was to transport the whisky from the levée 
to lyakeview. Miss., and there deliver it to a man (inferentially, at 
least) from Memphis, driving a Cadillac car with a spotlight. At 
the close of the testimony défendant moved for directed verdict in 
his favor, on the ground that the offense, if there was any against the 
fédéral laws, was committed in Mississippi, and not in Tennessee, and 
was therefore without the jurisdiction of the court. The motion was 
overruled. 

The jury was instructed that, if the whisky "was ordered or purchas- 
ed by some one in Caruthersville to be shipped to Memphis in Inter- 
state commerce, and after it reached the landing in Mississippi the de- 
fendant was hired to bring that liquor from there to Lakeview, and 
deliver it there to a man from Memphis, * * * then he would be 
guilty of assisting in transporting that whisky in interstate commerce 
and would be guilty under the law, and you should so find." There 
was a further instruction that défendant would be guilty if he ordered 
the whisky from Caruthersville, to be brought into Tennessee in in- 
204 F.— 49 
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terstate commerce. Exception was duly taken to each of thèse instruc- 
tions, as well as to the refusai to direct verdict. 

[1] The Sixth Amendment to the fédéral Constitution guarantees 
to an accused the right to a trial by a jury "of the state and district 
wherein the crime shall hâve been committed." Under this con- 
stitutional provision the venue is as material as any other allégation in 
the indictment, and the burden to prove it rests upon the government. 
Vernon v. United States (C. C. A. 8) 146 Fed. 121, 126, 76 C. C. A. 
547. However, section 42 of the Judicial Code (36 Stat. 11 [Comp. St. 
§ 1024]) provides that, when an offense against the United States is 
begun in one judicial district and completed in another it shall be deem- 
ed to hâve been committed in either, and may be inquired of, tried, 
determined, and punished in either district, as if it had been actually 
and wholly committed therein. As stated in Burton v. United States, 
202 U. S. 344, 387, 26 Sup. Ct. 688, 701 (50 L. Ed. 1057, 6 Ann. Cas. 
392): 

"The constltutional requirement is that the crime shall be tried In the 
state and district where committed, not necessarily in tlie state or district 
where the party committing it happened to be at the time." 

In other words, "there may be a constructive présence in a state, dis- 
tinct from a personal présence, by which a crime" committed in anoth- 
er state "may be consummated," and so be punishahle there. Hyde v. 
United States, 225 U. S. 347, 362, 32 Sup. Ct. 793, 56 h. Ed. 1114, 
Ann. Cas. 1914A, 614. As said in Brown v. ElHott, 225 U. S. 392, 402, 
32 Sup. Ct. 812, 816 (56 U. Ed. 1136), the la^v and spirit of the Con- 
stitution "are satisfied if, where a criminal purpose is executed, the 
criminal purpose be punished," and in accordance with the principle 
(which antedated the statute above cited) that an offense begun in 
one district and completed in another may be prosecuted in either dis- 
trict, prosecutions for conspiracy may be maintained either in the dis- 
trict in which the conspiracy is entered into or in the district in which 
an act was done to effectuate the object of the conspiracy. Hyde v. 
United States, supra ; Brown v. Elliott, supra ; Shea v. United States 
(C. C. A. 6) 236 Fed. 97, 101, 149 C. C. A. 307, and cases there cited.^ 

Whether under the principles above referred to, the facts of the case 
may, on another trial, so appear, by -virtue of the contract of carriage 
or otherwise, as to make défendant constructively présent in Tennessee 
when actually engaged in transporting the whisky into (although he 

i The gênerai principles above stated are illustrated by In re Palliser, 136 
U. S. 257, 262, 10 Sup. Ct. 1034, 34 U Ed. 514 et se(i., holdnig that the offense 
of tendering a contract for the payment of nioney in a letter mailed in one 
district, and addressed to a public ofHcer in another, to induce him to \àolate 
his officiai duty may be tried in the district in which the letter is received 
by the ofHcer; Horner v. United States, 143 U. S. 207, 12 Sup. Ct. 407, 36 
L. Ed. 126, holding that the offense of sending lottery material In the mails 
from one state to anether may be tried in the latter state, although the 
défendant was not personally présent when the offense was completed by 
the delivery of the lottery material ; Lamar v. United States, 240 U. S. 60, 
36 Sup. Ct. 255, 60 L. Ed. 526, holding that a false impersonation by télé- 
phone of an offlcer of the United States, condemned by section 32 of the 
Criminal Code (Comp. St. § 10106), takes effect where the hearer is, and 
whether the speaker Is or is not in the district where the former is. 
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had not reached) that state, we of course hâve no means of knowing. 
Indeed, the gênerai principles we hâve been considering do not seem 
to hâve been definitely considered by counsel or by the court below, 

[2] In our opinion, hovvever, it vvas réversible error to charge as 
and we therefore make only this passing référence to the subject. 
in the first of the two instructions above quoted. This instruction 
disregards not only the élément of guilty knowledge, without which 
défendant could not be convicted (Ousler v. United States, 263 Fed. 

968, C. C. A. , decided by this court March 2, 1920), but aiso 

the question of venue. Under the instruction in question it was 
not made necessary to conviction that défendant should hâve done 
any unlawful act in Tennessee, actually or constructively, and the in- 
struction was not addressed to any crime which, so far as participated 
in by défendant, was begun in one judicial district and completed in 
another. 

The exception to this instruction distinctly called the court's atten- 
tion to its infirmity. It was stated to be to that part of the instruc- 
tion — 

"where the Jury is chargea that, If some one else ordered or purehased whisky 
to be brought into the state of Tennessee, and the défendant was employed 
to earry it to Laltevicw, Miss., from some point in Mississippi, that he is 
guilty. • * * I Qgij ti^e court to instruct the Jury in that connection that 
it must be shown beyond a reasonable doubt that the défendant had an 
agreement with the parties who employed him that this liquor was to be 
delivcred and carried into the city of Memphis, that it was with bis Ivuowledge 
and consent, and that there was an existent couspiracy." 

[3] While it is true that défendant would be liable under the stat- 
ute (in some judicial district) if he either ordered or purehased liquor 
to be transported in Interstate commerce into Tennessee, the instruc- 
tion we are considering related only to causing it to be so transported. 
In Jones v. United States (C. C. A. 6) 259 Fed. 104, 105, — C. C. A. 
- — , it was said : 

"It may, at least for the purpose of this case, be conceded that the offense 
defined by thèse last words ['caiised to be transported'] bas not been committed 
untll the liquor bas actually been carried across the state line into the 'dry' 
state." 

In Bishop V. United States,_259 Fed. 197, C. C. A. , it was 

said by Judge Denison, speaking for this court: 

"However, since it doos not appear that Bishop had anything to do with 
purchasing or ordering the liquor, the conviction eannot be sustained, unless 
the record fairly indicatos that he had crossed the state line while he was 
still acting voluntarily." 

An instruction which ignored any relation on defendant's part to 
the purchasing or ordering is governed by the same considérations. 
Further support for this view is found in United States v. CoUins 
(D. C.) 254 Fed. 869, 873. 

[4] We also think that the second instruction quoted in the earlier 
part of this opinion was improper, for the reason that jurisdiction 
was not made to dépend upon the performance of any unlawful act 
vv'ithin the jurisdiction of the court below, either actually or construc- 
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tively. As the case must be tried again, it is proper to say that, if 
it was open to the jury to find that the whisky had at the time of the 
arrest actually been brought into Tennessee, the motion to direct 
verdict was, in any event, properly denied. Defendant's alleged ad- 
missions to the officers regarding the ownership of the whisky and its 
transportation from Missouri were, if beheved, suiîficiently corroborat- 
ed by the facts estabhshed independently of such admissions, in con- 
nection with his own testimony upon the trial. RivaUo v. United 
States (C. C. A. 6) 259 Fed. 101, ■ C. C. A. ; Tucker v. Unit- 
ed States (C. C. A. 6) 259 Fed. 208, 210, C. C. A. ■ . As we 

understand the présent record, however, there was no évidence that 
the liquor had been in Tennessee ; for we cannot, on tliis review, con- 
sider the fact that it was presumably brought by water from Caruth- 
ersville, Mo., as évidence that the liquor had been in Tennessee in the 
course of its river transportation to Norfolk Landing. The situa- 
tion disclosed in Bishop v. United States, supra, as to the course taken 
in the transportation in that case, was not presented below, or its ex- 
istence even suggested. 

The judgment of the District Court is accordingly reversed, and the 
record remanded, with instructions to award a new trial. 



WHEELING &. L. E. R. CO. et al. v. CARPENTER et al. 

(Circuit Court of Appeals, Sixtli Circuit. April 9, 1920.) 

No. 8350. 

(. Corporations (S=:7479 — Where mortgage secured two classes of liens, holders 
of inferior lien held entitled to enforce collatéral security given to secura 
first lien. 

Where a coal oompany issued two séries of bonds secui-ed by ttie same 
mortgage, the first belng superior In lien, a contemporaneous eontract by 
a third party to eontriijute to payment of the first séries held to be one 
for the direct benettt of holders of the second, which they had the right 
to enforce, even after foreclosiire of the mortgage had resulted In pay- 
ment of the first séries, leavlng the second unpaid. 

2. Judgment ©=585 (3) — Not bar to second suit on différent cause of action. 

A decree adjudging that a railroad company was not liable for a de- 
ficiency judgment rendered against a coal company after foreelosure sale 
of its property, on the ground of its control of the coal company, held. 
not a bar to a subséquent suit to cliarge the railroad company with lia- 
bility on a prior eontract to contribute to payment of a part of the mort- 
gage debt. 

3. Election of remédies (S=o|| — Attempt to enforce unavailabie remedy not an 

élection. 

One is not estopped from pursuing a remedy that he is entitled to mere- 
ly because of his endeavor to avait himself of a lemedy that he was 
not entitled to. 

Appeal from the District Court of the United States for the North- 
ern District of Ohio ; D. C. Westenhaver, Judge. 

Suit in equity by E. E. Carpenter, Franklin Léonard, Jr., and Joseph 
T. McCaddon against Wheeling & Lake Erie Railroad Company and 

<g;3:3For other cases see same topic & KEY-NUMBER in ail Key-Numbered Dlge.sts & Indexes 



WHEELTXG & L. K. R. CO. V. CAKPENTER "73 

C2C4 F.) 

W. IT. 'Duncan, its recei\'er. Décret- for complainants, and défend- 
ants appeal. Affirmed. 

See, also, 218 Fed. 272,, 134 C. C. A. 69; 235 Fed. 17, 148 C. C. 
A. 511 ; 250 Fed. 668, 163 C. C. A. 14. 

\V. M. Duncan, of Cleveland, Ohio, for appellants. 
D. A. Holmes, of New York City, for appellees. 

Before KNAPPEN, DENISON, and DONAHUE, Circuit Judges. 

KNAPPEN, Circuit Judge. Tins is the fourth appearance of this 
case in this court. It is an appeal from a decree of the District Court 
made July 18, 1919, pursuant to the mandate of this court under its 
opinion reported in 218 Fed. 273, 134 C. C. A. 69, et seq. In that case, 
known as the first Carpenter Case, the now important facts were sub- 
stantially thèse: The Wheeling & Lake Erie Railway Company own- 
ed a controlHng interest in the Wheeling, Eake Erie & Pittsburgh Coal 
Company. The railroad company and the coal company went into re- 
ceivership. A plan of reorganizatioii was carried out by which the 
property of the coal comjîany, acquired through foreclosure sale by a 
committee of its bondholders, was transferred to a new company, or- 
ganized by the railroad company, which issued two classes of obliga- 
tions secured by one mortgage : (a) Prior lien obligations, so called, 
in the amount of $200,000, payable within 10 years, for taking up 
receivers' certificates and other indebtedness prior in lien to the gên- 
erai bonds ; and (b) gênerai bonds aggregating $634,500, issued to the 
old bondholders to the amount of 75 per cent, of their former hold- 
ings. 

The coal properties were leased for 10 years, with requirement that 
the lessee mine not less than a stipulated amount of coal per year and 
pay a fixed royalty thereon. The new railroad company (one of the 
présent appellants) agreed with the coal company to contrihute a stated 
sum per ton on ail coal shipped by the latter, to be applied to the 
payment of the prior lien obligations until both interest and principal 
should be discharged. The mortgage provided that the royalties un- 
der the lease should be applied to the payment of interest on the bonds 
and the creating of a sinking fund for payment of the principal, any 
surplus to be applied to the prior lien obligations. Ilad the minimum 
quantity of coal been mined, the coal company would hâve had suffi- 
cient income to meet ail such requirenicnts. After the first two years 
of the lease, much less than the required minimum was mined, be- 
cause of the railroad company's failure to furnish sufficient cars for 
moving the coal. 'l'he présent appellees, who were members of the 
bondholders' committee, on behalf of the gênerai mortgage bondhold- 
ers, brought suit in equity to compel the railroad company to account 
for the amount due from it under its so-called contribution contract, 
and to pay the same to the mortgage trustée, for application on the 
prior lien obligations. The decree of the District Court required the 
railroad company to pay off and retire, at or before maturity, ail prior 
lien obligations, transferring to the original receivership and foreclo- 
sure suit the question whether such jjayment should take priority ovcr 
the claims of the raiiroad's other creditcrs. This court held that the 
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railroad company was not obliged by contract to pay off the prior lien 
obligations, but was under an implied obligation to furnish cars and 
transport the coal to be mined ; that it was liable for the dam*.ge donc 
to the gênerai bondholders by such f ailure to furnish cars ; and di- 
rected the District Court to compute the damage and render decree 
accordingly. By the decree hère appealed from, made pursuant to 
this court's mandate, the District Court found the railroad company 
liable to pay appellees, on the basis of computation set forth in the 
opinion of this court before referred to, $195,000 (that being the sum 
stipulated between the parties as the amount accruing on such basis), 
together with interest thereon — the amount to be brought into court 
for such further distribution as might be necessary. The défenses 
urged against this recovery require further brief statement of facts. 

While the appeal in the first Carpenter Case was pending, plantiffs 
filed a cross-bill in the receivership and foreclosure suit, asserting pri- 
ority of the claims made for hreach of the contribution agreement, 
as well as personal liability of the railroad company for such defi- 
ciency in payment of gênerai mortgage bonds as should resuit from 
foreclosure. The decree of the District Court denied priority to the 
claims under the contribution agreement, but allowed them pro rata 
with other gênerai creditors of the railroad company, so far as such 
claims should be affirmed by this court. The question of liability for 
defîciency in payment of gênerai bonds was reserved for further con- 
sidération. This court affirmed the decree of the District Court, with- 
out préjudice to such conclusion as that court should reach on that re- 
served question. This is known as the second Carpenter Case, 235 
Fed. 17-32, 148 C. C. A. 511. 

On foreclosure of the coal company mortgage the property, which, 
on April 26, 1915, was bid in by plaintiffs' counsel for the benefit of 
the gênerai bondholders, brought substantially enough only to pay the 
prior lien obligations, thus resulting in a deficiency judgment {April 
27, 1915) against the coal company for upwards of $619,000. On 
plaintiffs' pétition in the receivership and foreclosure suit this deficiency 
judgment was allowed as a gênerai debt of the railroad company, to be 
paid pro rata with other creditors of that company. On appeal this 
court reversed the décision of the District Court, holding the gênerai 
bonds to be a liability of the coal company alone. This is knovi'n as 
the third Carpenter Case, 250 Fed. 668, 163 C. C. A. 14. Thereupon 
the accounting directed by the mandate in the first Carpenter Case 
was had, forming the suhject-matter of the présent appeal. 

[ 1 ] The first défense is that "the prior lien obligations, for the ben- 
efit of which the original bill was filed, were paid and retired April 
27, 1915, and no further liability, either direct or indirect, exists in 
respect thereto." The argument is, in substance, that ihe railroad 
company's liability under the contribution contract was expressly !im- 
ited to, and was to expire with, the discharge of the prior lien obliga- 
tions ; that the mortgage trustée f oreclosed at the request of the own- 
ers of those obligations, and that as the resuit of the sale thereunder 
those obligations vi'cre paid and canceled ; also that in the first Car- 
penter suit appellees sued merely in a représentative capacity, in the 
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place of the trustée named in the contribution contract, and thus had 
no interest in the award ordered in that suit unless by subrogation to 
the rights of the coal company or the prior lien obligation holders— 
to which subrogation they are asserted not to be entitled, not only 
because a right thereto was not pleaded, but because the trustée un- 
der the contribution contract has no right now to receive payment, 
and for the further reason that the right of subrogation was waived 
by plaintiff's participation in the foreclosure and permitting the pro- 
ceeds thereof to be applied to the payment of the prior lien obligations. 

We think this contention destitute of merit. It loses sight of the 
real situation. The contribution contract was made to insure payment 
of the prior lien obligations. The gênerai bondholders were directly 
interested in such payment for the protection of their own securities. 
The recovery hère under review was essentially for their benefit and 
was so intended. The prior lien holders had no power to prevent or 
cancel such recoverj' except by canceling their own obligations. This 
they hâve not done. Thèse obligations bave been paid from a fund 
which, but for thèse prior obligations, would hâve been devoted to 
plaintifïs' gênerai bonds. Appellees hâve, for the protection of the 
gênerai bondholders, provided the funds by which thèse prior obli- 
gations bave been paid. The recovery under review amounts to an 
award of the damages which appellees, as representing the gênerai 
bondholders, hâve thereby suffered. The net resuit is what the first 
Carpenter suit was intended ultimately to accomplish. As respects the 
question of subrogation, it seems enough to say that the gênerai bond- 
holders were in equity the beneficiaries of the trust created by the 
contribution contract, and that so far as there was any call for sub- 
rogation, to a right with respect to which plaintiffs were ail the time 
the substantial beneficiaries, the action of this court in directing the 
award of damages practically eiïected subrogation. 

[2] The second défense is that the action of this court in the third 
Carpenter Case, which denied liability of the railroad company for 
the deficiency judgment, is an adjudication of ail matters in dispute 
between the parties and a bar to the further prosecution of this action. 
We think this défense plainly untenable. The présent suit is not on 
the same claini or demand as that which was the subject-matter of the 
tliird Carpenter suit. This suit is to recover damages for breach mere- 
ly of the contribution agreement. That suit was to establish liability 
of the railroad company for the entire deficiency judgment, on the 
theory that the coal company was merely an adjunct of the railroad 
company. The subject-matter of the instant suit was in fact neither 
litigated nor adjudicated in the third Carpenter suit; and we find 
nothing to indicate that the issues in that suit were intended or under- 
stood to embrace the question of liability by virtue of the contribution 
agreement, which liability, indeed, had been already established by the 
decree of this court at the time the pétition in the third Carpenter 
Case was filed. The subject-matter of the présent suit was, to ail in- 
tents and purposes, held in abeyance pending prosecution of the third 
Carpenter suit ; and neither the District Court nor this court decided, in 
the latter case, anything at ail inconsistent with what was decided by 
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this court in the first suit and hy the District Court by the decree tiow 
iinder considération. It is not important that in the pleadings in each 
case the railroad company's domination of the coal company was stress- 
ed. Had the theory of tlie third Carpenter suit been sustained, plain- 
tiffs would hâve had no occasion to resort to an enforcement of the dé- 
cision in the first suit. Since the final rejection of the theory on which 
the third Carpenter suit was based, plaintifïs hâve simply enforced the 
previously adjudicated right to damages on account of the breach of 
the contribution agreement. 

[3] The third défense is that plaintifïs, by participating with knowl- 
edge of the mandate in the first Carpenter suit, in the plan vi'hich re- 
sulted in the sale of the coal properties, which were not sufficient to 
discharge the prior lien obligations, by obtaining a deficiency judg- 
ment and by using it as basis for a claim against the railroad com- 
pany, elected a remedy inconsistent with that now invoked, and so 
hâve waived the later remedy. In our opinion the case involves no 
question of élection or inconsistent remédies. In the first place, the 
two remédies in question are not inconsistent. In the second place, it 
is fundamental that one is not estopped from pursuing a remedy that 
he is entitled to merely because of his endeavor to avail himself of 
a remedy that he was never entitled to. Brown v. Fletcher (C. C. A. 
6) 182 Fed. 970, 972. 

The decree of the District Court is aiïirmed. 



HAEBISON et al. v. MONCRAVIE. 

(Circuit Court of Appeals, î]iglitli Circuit. March 30, 1920.) 
No. 5421. 

1. Courts <S==489(13) — Fédéral court lias jurisdiction to protect rights of non- 

resident heir to property under administration. 

Fédéral courts hâve jurisdiction of a suit by a nonre.sident of the state 
against the résident administrator and lioir to recover an interest in tlie 
real property and for partition tliereof, thougli tliat property was under 
administration in tlie probate court of the state ; but the fédéral court 
wlll not interfère with the iJi'oper administration of the esta te. 

2. Courts tg^SeSCS) — Fédéral jurisdiction in equity is that of English chan- 

cery in 1Î89. 

The jurisdiction in eriuity of the courts of the United States is like that 
of the High Court of Chancery of England at the time of the passage of 
the Judlciary Act of 1780, and Includes the adjudication and enforce- 
ment of claims of citlzens of other states to interests in estâtes of dece- 
dents in the possession of administrators or executors engaged in the 
administi'atiou tbereof. 

3. Courts <S=489(13) — Subjecling Indian lands to probate jurisdiction of 

Oklahonia courts does not affect fédéral court's jurisdiction to partition. 

Act April 18, 1912, §§ 3, 0, subjectlng property of deceased incompétent 
allottees of Indian lands in probate matters to tlie jurisdiction of count.v 
courts of Okhihonia, and authorizing partition tliereof by any court of 
compétent jurisdk'tion under the laws of Oklahonia, subject to approval 
by the Secretary of the Interlor, does not deprive a fédéral court of ju- 
risdiction to decree partition of such lands at the suit of a nouresident heir 

<g:=3F'or other cases see same topic & KEY-NUMBER in ail Key-Numbered Dlgests & Indexes 
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before proceediiiss therofor were institutod in the state courts, under 
Rev. Laws 0kl. l'.)l(), §§ G4G3, 0404, (i4t)S, 0409. 

4. Courts <©=260— Indiaiis <S=>27(2)— Inability to enforce judgment does not 

affect jurisdiction of inferior fédéral courts. 

Tbongli the Suitrenu; Court, who.se jurisdiction is flxed and llmited by 
tlie Constitution, lias no jurisdiction wliere its judgments cannot be 
enforced, sinee .sncli cases do not involve exorcise of the judicial power 
Kranted by Const. art. 3, § 1, tbat restriction does not apply to the otlier 
fédéral courts, whose jurisdiction is defined by acts of Congress, and such 
courts can entertain a suit for tlie partition of Indian lands, though de- 
cree for partition is suhject to the approval of the Secretary of tire In- 
terior. 

5. Descent and distribution «S^S — Kansas statuts disinheriting one convicted 

of kilîiniï ancestor does not govern inheritance in Olilahoma. 

Gen. St. Kan. lOiri, !j SSrrfi, providing tliat no person convicted of killing 
another shall iuherit from the person killed, is a law of inheritance, not 
a law fixing the status of persons domiciled within tlie state, and tbere- 
fore cannot control inheritance as to lands located in Oklahoma. 

6. Descent and distribution <©=>63 — Oklahoma statute does not disinherit on 

conviction of killing ancestor in another state. 

Laws Okl. lOl;", c. 130, § 1, providing that no per.son convicted of killing 
another shall inherit from such person, disqualifies a person from in- 
herlting only on conviction in the courts of the state ; so that a wife, con- 
victed in Kansas for killing her husband in that state, can inherit an in- 
terest in bis lands located in Oklahoma. 

Appeal from the Di.strict Court of the United States for the Western 
District of Oklahoma ; John H. Cotteral, Judge. 

Suit by Luella Moncravie against Henri Eunice Moncravie Van 
Tine, now Harrison, and others. Decree for complainant, and de- 
fendants appeal. Aiïirmed. 

C. S. Macdonald, of Pawhuska, Okl. (C. S. Beekman, of Tulsa, 
Okl., and T. J. Leahy, Swan C. Burnetle, and F. W. Files, ail of Paw- 
huska, Okl., on the brief), for appellants. 

A. M. Jackson, of Winfield, Kan. (A. L. Noble, of Winfield, Kan., 
and Dale & Bierer, of Guthrie, Okl., on the brief), for appellee. 

Before SANBORN, Circuit Judge, and LEWIS and MUNGER, 
District Judges. 

SANBORN, Circuit Judge. On June 1, 1917, Henry E. Moncravie, 
an incompétent member of the Osage Tribe of Indians, died intestate, 
seized of about 650 acres of land in the state of Oklahoma, which had 
been duly allotted to him, and which he held under restrictions on its 
aliénation in accordance with the act of Congress (34 Stat. 539, c. 
3572). He left surviving him bis widow, Luella Moncravie, the 
complainant in the District Court, and Henri Eunice Moncravie his 
daughter, then a minor, whose name is now Henri Eunice Moncravie 
Harrison. This daughter and A. W. Comstock, as her guardian ad 
litem and as her gênerai guardian, were the défendants below, and 
in this discussion the parties will be styled as in the District Court. 
The issue between them is whether the plaintifï is entitled as an 
heir of Henry Moncraivie, her former husband, to one-half of this land 
and of its rents, profits, and proceeds, or his daughter, as his sole heir, 

<g=3For other cases see same topic & KEY-NUMBBR in ail Key-Numbered Digests & Indexes 
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is entitled to ail of them. The answer to this question is conditioned 
by thèse conceded f acts : 

This land descended to the decedent's heirs under the act of Con- 
gress in accordance with the laws of descent and distribution of the 
State of Oklahoma. Those laws provided that, in such a case as that 
under considération, this land should descend in eqnal shares to the 
surviving wife of Henry Moncravie and to his child. Revised Laws 
of Oklahoma 1910, § 8418. But in the year 1915 the Législature 
of that State also provided that — 

"No person who is convicted of liavlng taken, or causes or procures anotner 
so to take, the life of another, shall inherit from such person, or receive any 
interest in the estate of the décèdent, or take by devise or legacy, or descent or 
distribution, from him, or her, any portion of his, or her, estate." Session 
Laws of Oklahoma 1915, p. 225, § 1 ; Bunn's Ann. Supp. to Revised Laws of 
Oklahoma 1915, § 8418. 

At the time of the death of Moncravie, his wife was, and still is, 
a citizen of the state of Kansas, and he died in that state. There 
• then was, and still is, a statute of that state similar in ail material 
respects to that just quoted, to the effect that no person convicted 
of killing, conspiring to kill, or procuring the killing of another should 
inherit or receive property from the person so killed. General Stat. 
of Kansas 1915, § 3856. In the year 1918, in the district court of 
Cowey county, in the state of Kansas, the plaintiff was convicted 
"of manslaughter in the third degree in the unlawful killing of Henry 
Moncravie with a dangerous weapon, in the heat of passion, and 
without a design to effect death," and was sentenced to "the state 
industrial farm for women for a period net to exceed three years." 
The question in this case on the merits is whether or not the plaintiflf 
inherits one-half of this real estate in Oklahoma, notwithstanding 
her conviction of manslaughter in the third degree in Kansas. The 
court below was of the opinion that she did, and rendered a decree 
in her favor, from which the défendants hâve appealed. 

[1] At the threshold of the discussion the plaintifif is met by the 
assertion of counsel for the défendant that the decree should be re- 
versed, because the court below had no jurisdiction of the subject- 
raatter of this suit, for the reason tliat the county court of Osage 
county, 0kl., upon the pétition of the défendants, had, before this 
suit was commenced, appointed the défendant A. W. Comstock, first, 
as spécial, and, second, as gênerai, administrator of the estate of 
Moncravie, Mr. Comstock had qualifîed as such, and has since been 
and still is administering that estate. As such administrator he took 
possession of the property before the suit in hand was initiated. They 
invoke the conceded rule that the court which first acquires jurisdic- 
tion of spécifie property by the seizure thereof, or by the due com- 
mencement of a suit from which it appears that it is or will become 
necessary to a détermination of the controversy involved therein, or 
to the enforcement of the prospective judgment or decree for the 
court to seize, to charge with a lien, to sell, or to exercise like dominion 
over the property, thereby withdraws that property from the juris- 
diction of every other court, so far as is necessary to accomplish the 
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purpose of the suit, and that court is entitled to retain such control 
as: is requisite to effectuate its final iudgment or decree therein free 
from tlie interférence of every otlier tribunal. Sullivan v. Algrem, 
160 Fed. 366, 369, 87 C. C. A. 318, 321. 

[2] But this rule is inapplicable to the case in hand. This is a suit 
in equity by a citizezn and résident of the state of Kansas against 
résidents and citizens of the state of Oklahoma, to obtain an adju- 
dication between them of the complainant's right as an alleged heir 
of her deceased husband to receive one-half of his real estate in 
Oklahoma, to a partition thereof, and to an enforcement of that ad- 
judication. Every estate of a décèdent in the possession of an ad- 
niinistrator, an executor, or other party constitutes a trust held for 
the benefit of those equitably entitled to receive it. The High Court 
of Chancery in England, at the time of the passage of the Judiciary 
Act of 1789 (1 Stat. 73, c. 20), had jurisdiction of the adjudication and 
enforcement of trusts. The jurisdiction in equity of the courts of the 
United States, derived from the fédéral Constitution and statutes, over 
controversies between citizens of difiierent states which involve the 
reciuisite amounts, is like unto that of the High Court of Chancery of 
England in 1789, and it includes the adjudication and the enforcement 
of that adjudication of the claims of citizens of other states as heirs, 
legatees, and as creditors (where the proper diversity of citizenship 
exists and the requisite amounts are involved) to interests in estâtes 
of decedents in the possession of administrators, executors, or other 
parties engaged in the administration thereof under the législation 
of the states establishing courts of probate and giving them juris- 
diction of such administration. 

This jurisdiction of the fédéral courts, it is true, does not include the 
power to draw to them administration of estâtes as such, or to take 
from the proper officiais of the probate court, during their administra- 
tion of the estâtes in due course, the possession of the property neces- 
sary for that administration. But it confers the power and imposes the 
duty upon the fédéral courts sitting in equity to hear, détermine, ad- 
judge, and to enforce their adjudications of the claims of the citizens 
of other states, who invoke their jurisdiction by proper suits to inter- 
ests as heirs, legatees, distributees, or creditors in estâtes in possession 
of officers of probate courts of states other than those of the résidence 
of the claimants engaged in the administration thereof, although such 
officers may hâve obtained their possession before such suits were 
commenced in the fédéral courts. 

The affirmance and exercise of this jurisdiction bas been fréquent 
and constant in ail the fédéral courts. Illustrations of its exercise 
may be found in adjudications of the rights of heirs in Byers v. 
McAuley, 149 U. S. 608, 610, 620, 621, 622, 13 Sup. Ct. 906, 37 L. 
Ed. 867; Waterman v. Canal-Louisiana Bank Co., 215 U. S. 33, 41, 
43, 45, 46, 30 Sup. Ct. 10, 54 L. Ed. 80, and in many other cases. Il- 
lustrations of its exercise in the adjudication of the rights of devisees 
and legatees may be found in Gaines v. Fuentes et al., 92 U. S. 19, 20, 
23 L. Ed. 524; Richardson v. Green, 61 Fed. 423, 429, 435, 9 C. C. A. 
565, 571, 578; Ellis v. Davis, 109 U. S. 485, 497, 3 Sup. Ct. 327, 27 
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L. Ed. 1006; and Sawyer v. White, 122 Fed. 223, 227, 58 C. C. A. 587, 
581. Illustrations of its affirmance and exercise in the adjudication 
of the rights of creditors may be found in Brun et al. v. Mann, 151 
Fed. 145, 150, 151, 80 C. C. A. 513, 518, 519, 12 L. R. A. (N. S.) 
154, Union Bank of Tennessee v. Vaiden, 18 How. 503, 15 L. Ed. 
472, Lawrence v. Nelson, 143 U. S. 215, 12 Sup. Ct. 440, 36 L. Ed. 
130, Suydam v. Broadnax, 14 Pet. 67, 74, 10 L. PM. 357, Borer v. 
Chapman, 119 U. S. 587, 588, 589, 7 Sup. Ct. 342, 30 L. Ed. 532, 
Payne v. Hook, 7 Wall. 425, 430, 19 L. Ed. 260, Arrowsmith v. 
Gleason, 129 U. S. 86, 98, 9 Sup. Ct. 237, 32 L. Ed. 630, Tohnson v. 
Waters, 111 U. S. f)40, 667, 4 Sup. Ct. 619, 28 E. Ed. 547, Hayes v. 
Pratt, 147 U. S. 557, 570, 13 Sup. Ct. 503, 37 L. Ed. 279, and Security 
Trust Co. V. Black River National Bank, 187 U. S. 211, 227, 23 Sup. 
Ct. 52, 47 L. Ed. 147. 

The decree goes no further than to adjudge that the complainant 
is entitled to an undivided half interest in the property of the estate 
of her deceased husband situated in the state of Oklahoma, that the 
lands be partitioned between her and the daughter of the décèdent, 
if partition can be justly made, and that the partition and sale of 
the property shall be subject to the approval of the Secretary of the, 
Interior, as provided by section 6 of the act of Congress of Àpril 18, 
1912, 37 Stat. 86. It does not deprive the administrator or the 
county court of the possession of the estate or disturb the orderly 
administration thereof. "It is to be presumed," however, as the 
Suprême Court said in the Waterman Case, 215 U. S. 46, 30 Sup. Ct. 
10, 54 L. Ed. 80, "that the probate court will respect any adjudication 
which might be made in settling the rights of parties in this suit in 
the fédéral court. It has been frequently held in this court that a 
judgment of a fédéral court awarding property or rights, wlien set 
up in a state court, if its efïect is denied, présents a claim of fédéral 
right which may be protected in this court." The plaintiiï in this 
case is a white woman, a citizen of the United States, entitled to 
every right and privilège of such a citizen, there was the requisite 
amount in controversy and the requisite diversity of citizenship in 
this suit, and the court below had plenary jurisdiction of her claim 
under the Constitution and laws of the United States, unless it was 
deprived of that jurisdiction by some spécial act of Congress, which 
took from her some of the rights and privilèges of citizens of the 
United States in gênerai. 

[3] It is contended that the court below was deprived of its gênerai 
jurisdiction of this particular suit by sections 3 and 6 of the act 
of Congress of April 18, 1912 (37 Stat. 86), which provide (section 3) 
that the property of deceased incompétent allottees of the Osage 
Tribe "shall, in probate matters, be subject to the jurisdiction of 
the county courts of the state of Oklahoma," and (section 6) "that 
from and after the approval of this act the lands of deceased Osagc 
allottees, unless the heirs agrée to partition the same, may be partitioned 
or sold upon proper order of any court of compétent jurisdiction 
in accordance with the laws of the state of Oklahoma : Provided, 
that no partition or sale of the restricted lands of a deceased Osage 
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allottee shall be valid until approved by the Secretary of the In- 
terior." The gênerai statutes of Oklahoma provide that upon the 
final settlement of the accounts of the administrator, upon the appli- 
cation of any person in interest, the county court shall proceed to 
distribute the residue of the estate to those by law entitled thereto 
(Revised Laws of Oklahoma 1910, § 6463), that in its decree the 
county court must name the persons and the proportions or parts 
to which each shall be entitled (section 6464), that when the estate, 
real or personal, assigned by the decree of distribution to two or more 
heirs, is in comm.on or undivided, partition or distribution may be 
made by commissioners (section 6468), but that, before commissioners 
are appointed or such partition is ordered, a pétition by some person 
in interest must be filed and notice must be given to ail persons inter- 
ested (section 6469). 

Although no such proceedings in partition hâve been commenced 
in the county court of Oklahoma, counsel for the défendant insist 
that the provisions of the act of Congress which hâve been cited 
and of thèse statutes of Oklahoma vested in that court exclusive 
jurisdiction of the adjudication of the persons interested in the 
estâtes of deceased incompétent Osage Indians and of the adjudica- 
tion of their interests, and deprived the fédéral courts of the juris- 
diction to adjudicate the claims of citizens of other states against 
citizens of Oklahoma to interests as heirs, creditors, or legatees in 
the estâtes of incompétent Osage Indians in the state of Oklahoma. 
Tliis position, however, is untenable, because the plaintifif is a white 
woman, a citizen and résident of the state of Kansas, the fédéral 
courts had original jurisdiction to détermine such controversies as 
that hère in issue between her and citizens of Oklahoma before the 
act of April 18, 1912, was passed, and because that act expressly 
provides that the lands of deceased Osage allottees may be parti- 
tioned and sold, not upon the proper order of the county court of 
Oklahoma alone, but on the proper order of any court of compé- 
tent jurisdiction, and the court below was a court of compétent juris- 
diction to hear and détermine the important issues of heirship and par- 
tition presented by this issue. 

[4] The final objection to the jurisdiction of the court below is that 
its judgment or decree is not conclu si ve, and that the court below has 
no power to enforce it, unless the partition or sale it directs is ap- 
proved by the Secretary of the Interior. Kenny v. Miles, 250 U S. 
58, 39 Sup. Ct. 417, 63 L. Ed. 841, filed May 19, 1919. In support of 
this contention they cite Hayburn's Case, 2 Dali. 408, 411, 412, 1 L. 
Ed. 436, United States v. Ferreira, 54 U. S. (13 How.) 39, 49, 50, 
14 L. Ed. 42, In re Sanborn, 148 U. S. 222, 226, 13 Sup. Ct. 577, Zl 
Iv. Ed. 429, Gordon v. United States, 117 U. S. 699, La Abra Silver 
Mining Co. v. United States, 175 U. S. 423, 457, 20 Sup. Ct. 168, 44 
L. Ed. 223. But the effect of the décisions in those cases is that the 
Suprême Court is without jurisdiction to review the judgments or find- 
îngs of an inferior fédéral court in a case in which the Suprême Court 
would hâve no power to enforce its judgments, because the third 
article of the Constitution, section 1 provides that "the judicial power 
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of the United States shall be vested in one Suprême Court, and in 
such inferior courts as tiie Congress may from time to time ordain and 
establish," and the review by the Suprême Court of findings or judg- 
ments in cases in which it could not enforce its judgments is not the 
exercise of this judicial power granted to it by the Constitution. The 
Suprême Court, however, is the only court whose jurisdiction is thus 
fixed, and limited by the Constitution. The other courts of the United 
States, including the court below and this court, are ordained and 
established and their jurisdiction is fixed by the acts of Congress, 
and, as was said in the leading case (117 U. S. ô99) by Chief Justice 
Taney, Congress may undoubtedly estabHsh tribunals with spécial 
powers subject to the supervision of the head of an executive depart- 
ment. 

In the case in hand Congress has expressly granted the power 
to hear and adjudge the claims of heirs of deceased incompétent 
Osage Indians to any court of compétent jurisdiction subject to 
the approval of the Secretary of the Interior. The court below is 
a court of compétent jurisdiction. If it may not adjudge the claims 
of such alleged heirs, then no court of compétent jurisdiction may, 
the county court may not, and the contestants are remediless. It 
may be and perhaps is true that the Suprême Court is without power 
to review the judgments or decrees of the tribunals upon which the 
Congress has conferred the power to adjudicate thèse claims, but 
that fact is not conclusive of the jurisdiction of the court below or 
of this court. They are législative courts, while the Suprême Court 
is a constitutional court. Nor does the fact that the partitions and 
sales which the tribunals named in the act of April 18, 1912, adjudge 
may not be efïected until the Secretary of the Interior approves them 
much disturb our minds. They rest in the abiding conviction that 
thèse decrees will commend themselves to his approbation, and the 
conclusion is that the court below had plenary jurisdiction to hear 
and adjudge the issues in this case. We come, then, to the merits of 
this litigation. 

[5] If the plaintifï is not entitled as the surviving wife of her 
deceased husband, Henry Moncravie, to an equal share of the real 
estate in Oklahoma of which he died seized, it is because she was con- 
victed of having taken his life within the true intent and meaning 
of the Oklahoma statute of 1915. In the considération of this question 
the fact that it is not the taking of the life of her husband, but the 
conviction of the taking of that life, that under the statute of Okla- 
homa and the statute of Kansas disqualify one from inheriting or 
receiving a share in the estate of the deceased, must be borne in 
mind. The plaintifï was convicted by a court of the state of Kansas, 
but shè was never convicted by any court of the state of Oklahoma, 
of killing her husband. Defendant's counsel argue that this conviction 
by the court ,of her own domicile fixed her status and disqualified 
her as an heir of the land of her former husband in the state of Okla- 
homa, where that land was situa ted. 

In suppport of this proposition they cite Ross v. Ross, 129 Mass. 
243, 37 Am. Rep. 321, and other cases of its class, to the efïect that. 
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where the légal personal relations of claimants to a décèdent, such as 
the relations of husband and wife, or father and son, or father and 
adopted son, hâve been adjudged or fixed before the death of the dé- 
cèdent, according to the laws of the state or country of their domicile 
at the time they were fixed, those relations détermine the qualifications 
of the claimants to inherit real estate of decedents under the laws of 
States and countries other than that of the domicile. In the Ross 
Case, for example, the intestate in 1871, while he was residing in 
the state of Pennsylvania, adopted as his heir, by a decree of a compé- 
tent court of that state, an infant son of one John Wesley Smith. 
Afterwards in that year he removed with his wife and this adopt- 
ed son to Springfield, Mass., there established their résidence and 
there continued to réside until he died intestate in 1873. The Su- 
prême Judicial Court of Massachusetts held that the adopted son 
was, by virtue of the decree of adoption of the Pennsylvania court, 
a qualified heir of the real estate of the décèdent situated in Massa- 
chusetts. But in that case and in the other cases of that class the 
Personal relations which conditioned the qualifications of the claim- 
ants as heirs or as distributees were fixed by the laws of the domiciles 
before the death s, and those laws were not laws of descent or dis- 
tribution of the estâtes of the décèdent. 

In the case at bar the qualification of the plaintiff as an heir was 
not fixed by any law, decree, or fact before or at the time of the death. 
It was not even conditioned by the killing. It was dépendent upon 
her subséquent conviction of the killing according to the true intent 
and meaning, not of the law of Kansas, but of the law of Oklahoma. 
Thèse laws are laws of descent and distribution, not laws prescribing 
the Personal relations of the parties before the decease. This conclu- 
sion is demonstrated by the fact that, if the law disqualifying a sur- 
viving wife who should subsequently be convicted of killing her hus- 
band from inheriting from him had been in force in Kansas, and had 
not been in force in Oklahoma, at the time of the death of her hus- 
band, there would bave been no doubt that she was entitled to one- 
half of his real estate in the latter state ; this because the laws of the 
state or country in which real estate is situated govern its inheritance, 
descent, aliénation, and transfer. Upon thèse subjects the laws of 
other States hâve no effect in Oklahoma. Clarke v. Clarke, 178 U. 
S. 190, 195, 20 Sup. Ct. 873, 44 L. Ed. 1028. We turn, therefore, 
to the statute of that state. 

[6] That statute déclares that "no person who is convicted of hav- 
ing taken * * * ^j^g |jfg Qf another shall inherit from such 
person, or receive any interest in the estate of the décèdent." The 
plaintiff has never been convicted in the state of Oklahoma of taking 
the life of another, but she was convicted in Kansas of taking the life 
of her husband, in violation of the statute of the latter state. Counsel 
for the défendant earnestly insist that this conviction in a court of 
Kansas has disqualified her as an heir of her husband under the statute 
of Oklahoma; but there is no express déclaration of any statute of 
Oklahoma that disqualifies a person who is convicted in any other state 
of having taken the life of one from whom she seeks to inherit. If 
the Kansas statute, instead of imposing the penalty of the loss of a 
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part of the estate of the person killed, had imposed a penalty of a smal- 
îer fine in money, there could be no doubt that such a penalty -vvculd 
be unenforceable in the state of Oklahoma. 

"AU législation is prima facie territorial. Ex parte Blain, In ro Sawers, 12 
Cb. Div. 522, 528; State v. Carter, 27 N. J. (3 Dutcher) 499; People v. Mer- 
rill, 2 Parker, Crlm. Rep. 500, 596. WOrds liaviiig unlversal scope, such as 
'Every contract in restraint of trade,' 'Every person who shall monopolize,' 
etc., wili be taken as a matter of course to mean only every one subject to such 
législation, not ail tliat tbe legislator subseqnently may be able to cateli." 
American Banana Oo. v. United Frnit Co., 213 U. S. 347, 357, 29 Sup. Ct. 511, 
51^ (53 L. Ed. 826, 16 Ann. Cas. 1047). 

This Oklahoma statute imposes a heavy penalty on one convicted 
of the killing it denounces. Pénal statutes hâve no extraterritorial ef- 
fect, and they must be strictly construed. It cannot hâve been the 
intention of the legislators of that state to impose this penalty on those 
convicted by the courts of other states or countries of like offenses 
under the statutes of foreign jurisdictions. It must hâve been their 
intention, and it must be the true construction of this statute, that its 
effect was to disqualify those only who are convicted of the offense 
it describes in the courts and under the laws of the state of Oklahoma, 
of the territory within which alone this pénal statute may bave effect. 

The question has often arisen whether or not, under the lavv's of a 
state or country which disqualify a person who has been convicted 
of a felony, a conviction by a court of another state or country wrought 
disqualification, and the décision has been that it did not. Common- 
wealth v. Green, 17 Mass. 515; Sims v. Siras, 75 N. Y. 466, 468; 
Samuel v. Commonwealth, 110 Va. 901, 66 S. E. 222, 19 Afin. Cas. 
380; Logan v. United States, 144 U. S. 263, 271, 303, 12 Sup. Ct. 
617, 36 L. Ed. 429; Brown v. United States, 233 Fed. 354, 358, 147 
C. C. A. 289, 293, L. R. A. 191 7A, 1133. In Queenan v. Territory of 
Oklahoma, 11 Okl. 261, 267, 277, 278, 71 Pac. 218, 61 L. R. A. 
324, a statute of that state made one who had been convicted of a 
criminal offense punishable by imprisonment in the penitentiary in- 
compétent to serve as a juror, one of the jurors in the trial of a 
murder case had been convicted of such an offense in the state of 
Nebraska, and the question arose whether or not that conviction dis- 
qualified him to act as a juror under the law of Oklahoma. The Su- 
prême Court of that state answered: 

"In the absence of aai express statute maklng a juror incompétent who bas 
been convicted of a criminal offense punisliable by Imprisonment in tbe peni- 
tentiary in another state, such conviction and sentence can bave no effect by 
way of penalty or Personal dlsabîlity or disqualification beyond the limlts 
of the state in which the judgment was rendered." 

And after a thoughtful reading and review of the authorities on 
this subject, our conclusion is that, where the statute of a state of the 
location of the real estate of the décèdent by its terms disqualifies a 
person who is coçivicted of taking the life of another from inheriting 
or receiving any jinterest in the estate of such décèdent, such convic- 
tion in another state or country has no effect to disqualify or disable 
the person so convicted from inheriting or receiving the interest in 
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the estate in the state of the location of the real estate, which he or 
she would hâve been entitled to receive, if such conviction had never 
been had. 

The decree below was right, and it is affirmed. 



UNÏTEl) ZINC & CHEMICAL CO. v. BRITT et ux. * 

(Circuit Court ot Appcals, Eighth Circuit. April 13, 1020.) 
No. 5430. 

1. Négligence «©=39 — Poisonous inool attraction to children. 

Where tlie inclosure arouiul a tract of liiud fonnerly usorl for manu- 
facturiiig inirposes had fallen away, so tliat tlie public werc frpo to so at 
will and liad made footpatlis across it, if a pool of water impregnaied 
with poisonous chemieals was attractive to boyish instincts and impulses 
as il place to go in batliing, and boys yielding to such impulses were killed 
by the poisons, it was iunnatorial whether the boys saw or coiild see the 
pool before they entered upon the tract. 

2. Négligence i©=^37 — Consent to use of grounds by public imputable to owner. 

Where a manufacturing plant had b-'en abandoned and dismantled, aiwi 
the inclosure had fallen away, so that the public crossed the premises at 
will, and made footpaths across it, the law impiited knowledge and con- 
sent to such use to the owner. 

3. Négligence <S=136(19) — Liability for deatli of boys in unguarded poisonous 

pool of water question for the jury. 

Where a plant used for the manufacture of sulphuric acid and zinc 
.spclter was abandoned and dismantled, and a pool of water collected in 
an open basemeut and became impregnatcd with poisonous chemieals, and, 
the Inclosure havlng fallen away, the public crossed the premises at will, 
so that they had made- footpatlis across it, and boys who responded to 
boyish impulses aiid went in bathlng were killed by the poisonous chemi- 
eals, the owner's liability was properly suhmitted to tlie jury. 

4. Judgmcnt ©=336 — Record properly corrected nunc pro tune to conform to 

verdict. 

Where the jury rendered a verdict for plaintiffs, but an inexperienced 
deputy clerk, wlthout order from the court, and contrary to the practice 
to enter judgment in accordsuice with the verdict, entered on the record 
a juagment dismissing défendant on ïiayjuent of costs, the record was prop- 
erly corrected nunc pro tune at a subHe(iuent terni, by inserting the amount 
of the verdict and st-iking ont the discharge of defo'ndant. 

In Error to the District Court of the United States for the District 
of Kansas ; John C. Pollock, Judge. 

Action by Van Britt and wife against the United Zinc & Chemical 
Compan-'. Judgment for plaintiffs, and défendant brings error. Af- 
firmed. 

See, also, 257 Fed. 991, 168 C. C. A. 669. 

Henry D. Ashley, of Kansas City, Mo. (William S. Gilbert, of Kan- 
sas City, Mo., on the brief), for pïaintiff in error. 

F. J. Oyler, of lola, Kan. (Fred Robertson, of Kansas City, Kan., 
on the brief), for défendants in error. 

Before HOOK and STONE, Circuit Judges, and LEWIS, District 
Judge- 

©saFor otber cases see saine topic & KEY-KU.MDER in ail Key-Numbered Dige-sts & Indexes. 
2G4 F. — 50 *Reliearing denied August 2, 1920. 
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LEWIS, District Judge. The défendants in error, Van and Susie 
Britt, résidents and citizens o£ Missouri, who were plaintiflfs below, 
recovered a judgment against plaintifif in error for their damages on 
account of the deaths of tlieir two sons Edward and Allen, eight and 
eleven years old, which occurred in July, 1916. Plaintifif in error own- 
ed and operated, at lola, ICansas, a plant at which it manufactured sul- 
phuric acid and zinc spelter. It owned and still owns the tract (about 
20 acres) in the outskirts of the town on which the buildings were sit- 
uated, but in 1910 it tore them down, moved the wreckage and ma- 
chinery away, and since then has not occupied or used the land for 
any purpose. There was an enclosure around the tract, but when 
opérations ceased and the plant was dismantled it fell away, so that 
those passing were free to go at will, and made foot-paths across it. 
There was a basement containing acid tanks with lead pipes in and 
out under what was known as the tower building, and when it was 
torn down chemical refuse was thrown in the open basement. As 
the tanks and pipes were taken out some sulphuric acid got into the 
basement. Other chemical refuse was left about on the surface, and 
the old basement later became a pool of clear water from surface 
drainage, strongly impregnated with sulphuric acid and zinc sulphate. 
In July, 1916, Van and Susie Britt, traveling overland with their 
sons Edward and Allen, camped for a f ew , days not far from the 
pool. The boys, in passing it one afternoon, responded to boyish 
impulses and went in bathing. In a short time after going in the 
younger was dead in the pool, the older was taken out, removed to 
a hospital and died two days later "from swelling of the bronchial 
tubes and gâstrointestinal irritation ; irritation of the stomach 
and bowels, which produced an inflammation of the bowels and 
stomach." He had colicky pains, vomiting and gasping for breath. 
Expert testimony attributed both deaths to the poisonous chemicals 
in the water which had been taken internally. The water, when 
so taken, caused an immédiate burning in the throat and choking; 
and applied outwardly it caused an itching and slight sensé of 
burning. 

The complaint was bottomed upon a local statute giving a right 
to recovery "when the death of one is caused by the wrongful act 
or omission of another." It charged that défendant carelessly and 
negligently left the pool of poisonous water open and exposed, and 
without enclosure, barrier, danger signais or warnings of any kind 
about it, well knowing, or by the exeicise of reasonable care should 
hâve known, its dangerous character; that it maintained the poison- 
ous pool and failed to fill it up. 

The answer, after admitting ownership of the land in défendant, 
opération of its plant thereon from 1902 to September, 1910, the 
tearing down and removal of the buildings and machinery in the 
latter month, denied ail other allégations. 

At the close of the évidence the court refused to instruct a verdict 
for the défendant and submitted the case; instructing the jury that 
défendant had a right to maintain a pond of water on its premises, 
that if the water in the pool had not been poisonous but had been 
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pure water and the children had gone into it in that condition and 
been drowned plaintiffs could not recover; that, on the other hand, 
if the pool was attractive to boyish instinct and impulses as a place 
to go in bathing, and yielding they went in thus allured and their 
deaths resulted from the poison in the water, then the jury might 
find for plaintiffs ; that it was immaterial whether they saw or could 
see the pool before they entered upon the tract; that if they had 
been of mature years they would hâve been trespassers and subject 
to a différent rule, but that the law does not hold children of imma- 
ture years to the same accountability as trespassers as it does adult 
persons. 

[1,2] There are many assignments of error, chiefly as to instruc- 
tions given and refusai to give others, but they ail come back to the 
contention, pressed on argument and developed in brief, of non- 
liability; and it may be conceded that there is good ground for 
debate, as the elaborate and able brief for plaintiff in error demon- 
strates. There is conflict in the cases as to the extent and under 
what conditions the principle sic utere tuo, etc., may be carried against 
a landowner as a basis for liability on account of injuries to children 
resulting from dangerous attractions which he places upon or suffers 
to continue on his premises. There is less hésitation in its applica- 
tion against him where the thing complained of is, as hère, put to 
no useful, ornamental or other purpose of enjoyment. It is also 
urged as error that the weight of the évidence disclosed that the 
pool could not hâve been seen by one off the premises standing in the 
nearest highway, or on the boundary Une, or in the paths, and that the 
court told the jury that it was immaterial whether the boys saw it 
before they went upon the tract or after they were on it. In this 
the court doubtless had in mind two things, first, the undisputed 
fact that the public passed over it at will, so much so as to beat 
foot-paths across it, the further fact of its nearness to the homes 
of familles, and second, the principle of law applied in cases like 
this that children of tender years are not classed with idlers, licensees 
or trespassers. 2 Shearman & Redfield on Négligence, § 705. 
In Pékin v. McMahon, 154 111. 141, 39 N. E. 484, 27 L. R. A. 206, 
45 Am. St. Rep. 114, it is said: 

"An^i^ough a child of tender years, who meets with an injury upon the 
premises of a private ownei-, may be a technical tr&spasser, yet the owner may 
be liable, if the things causing the injury hâve been left exposed and un- 
guarded, and are of suoh a character as to be an attraction to the child, ap- 
pealinî' to its childish curiosity and instincts. l'nguarded premises, which are 
thus supplied wiiu dangerous attractions, are regai'ded as liolding out implled 
invitations to such children." 

It Ts further urged that there is lack of proof of knowledge on the 

part of the owner that the tract was being used or visited by the public 

or by children, and that if the évidence shows such user or visitations 

they were wliolly without invitation or consent; but on the facts 

adduced the law imputes both knowledge and consent. In N. P. 

Ry. Co. V. Curtz, 196 Fed. 367, 116 C. C. A. 403, it is said : 

"The occupant or owner of premises who invites, either expressly or implied- 
ly, others to come upon them, owes to them the duty of using reasonable and 
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ordinary diligence to the end that they bo not necossarily or nnreasonably ex- 
posed to danger ; and an implied invitation to anotlicr to onter upon or occnpy 
premises arlses from tlie conduct of the parties, and from tlie owner's linowl- 
edge, actual or iniputed, that the gênerai use of his premises has glven rise to 
the belief on the part of the users thereof that he consents thereto." 

[3] In short, an examination of the authorities, both State and 
Fédéral, fails to convince that the court erred in submitting the case 
or in the instructions given and refused. We think this conchision is 
sustained by the opinion of the Suprême Court in Raiiway Co. v. 
McDonald, 152 U. S. 262, 14 Sup. Ct. 619, 38 L. Ed. 434, and by Rail- 
wav Co. V. Curtz, supra; Lumber Co. v. Thompson, 215 Fed. 8, 
131 C. C. A. 316, L. R. A. 1915A, 731 ; Chesko v. Delaware & Hudson 
Co., 218 Fed. 804, 134 C. C. A. 492; Snare & Triest Co. v. Friedman, 
169 Fed. 1, 94 C. C. A. 369, 40 L. R. A. (N. S.) 367; also by the 
Suprême Court of Kansas in Roman v. Leavenworth, 90 Kan. 379, 
133 Pac. 551, Id., 95 Kan. 513, 148 Pac. 746; Kansas City v. Siese, 
71 Kan. 283, 80 Pac. 626; Light & Power Co. v. Healy, 65 Kan. 
798, 70 Pac. 884. Many like cases from other states could be cited. 

[4] The trial was concluded on May 10, 1918, and this was the 
verdict brought in and then entered of record: 

"We, the jury in the above entitltîd case, duly inipaneled and sworn, upon 
our oatlis flnd for the plaintilï, and assess his damages at .1)5,000. 

"C. O. Bollinger, Foreman." 

Unless a stay order was made on return of verdict it was and for 
many years had been the practice to enter judgment in accordance 
with the verdict. No other or différent judgment could be entered 
lawfully. That was the last day of the term, and after adjournment 
a new and inexperienced deputy clerk wrote this into the record : 

•"Now, on tnis lOth day of May, 1018, this cause came on for further hear- 
ing and it is by the court ordered and adjudged that the said défendant, tlie 
United Zinc and Cliemicai Company, pay the eosts of this action taxed in 
the sum of $ , and accruing costs, and go hence wlthout day." 

The court did not order the entry of what the deputy clerk wrote 
up. It was without right to make any such order on the record of 
the case as it stood at that time. The mistake was not discovered 
until the case came on for argument hère on a prior writ, when at- 
tention was called to the fact by one of the Judges of this Court, and 
there was dismissal. At the next term below (May, 1919), the Britts 
moved that appropriate judgment be entered on the verdict nunc pro 
tune, which was donc. That action is assigned as error. 

In Lincoln National Bank v. Perry, 66 Fed. 887, 14 C. C. A. 273, 
judgment was in favor of the five named défendants in an action at 
law. The writ was sued out against only two of them, and when the 
cause came hère there was a motion to dismiss for non-joinder. The 
plaintiff then went back to the trial court and succeeded in having the 
judgment corrected nunc pro tune by eliminating therefrom three of 
the défendants named in it, on a showing that two of them had not 
been served with process, that the other did not appear and participate 
in the trial, and that there was no issue between the three and the plain- 
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tiff. The corrected judgment was certifiée!, and when the motion for 
dismissal for non-joindcr came on again this court said : 

"W(- arc not prt'parod to admit tliat the Circuit Cotirt excceded its power, lu 
iindertaking to ameud its record iu the luamier aforesaid, it it wan satisfled 
tliat tlirough accident or inadvertenct', or a misprision of tlie clork, tlie record 
did not in fact spoak tho truth. * * * It seems, also, that the po\Yer to 
thiis correct niistakes in tlie record niay be exercised withln any reasonable 
period, even atter the lapse of the term at which the mistake was conimitted. 
* *■ * The record was false in point of fact, and the Circuit (^(nirt so tound, 
in that it recited that l^ane, ICent, and Kelley had appeared and defended the 
suit, and that the court had actually rendered a judgment in tlieir favor, 
whorcas Lane and Kent had not even boen served with proeess, and the court 
had not tried any issue, as hetweeu the p'.aiutilï l)aiik and either of said three 
<lefendants, and had not rendered n .judgineiit in favor of either of fliem. The 
judgment actually spread of record was tho act of the clerk, and in no senso 
the act of the court." 

The nunc pro tune order opéra ted as an amendment of the record 
by inserting the amotmt of the verdict to be recovered and strik- 
ing out the discharge of the défendant. In Hickman v. Fort Scott, 
141 U. S. 413, 12 Sup. Ct. 9, 35 L. Ed. 775, it is said to be the rule 
"that a court, after the expiration of the term, may, by an order nunc 
pro tune, amend the record by inserting what had been omitted by 
the act of the clerk or of the court." See also In re Wight, 134 U. 
S. 136, 10 Sup. Ct. 4R7, 33 I,. Kd. 865: Bernard v. AbeX 156 Fed. 
649, 84 C. C. A. 361 ; Odell v. Reynolds, 70 Fed. 656, 17 C. C. A. 
317; Phillips V. Negley, 117 U. S. 665, 6 Sup. Ct. 901, 29 L. Ed. 1013 ; 
City of Manning v. Ins. Co., 107 Fed. 52, 46 C. C. A. 144. The court 
did not err in sustaining the plaintiffs' motion for the order. 

Affirmed. 



ST. L01JIS-S.\N FRANCISCO RY. CO. v. BKUIN et al. 

(Circuit Court of Appeals, Kighth Circuit. March ïi, li)20.) 

No. 5453. 

Taxation <^=301(1) — Extension of levy by treasurer under court's mandate, 
without order of excise board, is not valid. 

Where tlie state Suprême Court had issued a mandate requiring the 
excise board to levy cei'tain school taxes, which it had omitted, but the 
board took no action tliereon, thougli the county treasurer, who was one 
member of the board, witliout an order from the board, extended the 
levy, the taxes so levied were invalid. 

In Error to the District Court of the United States for the Eastern 
District of Oklahoma; Joseph W. Woodrough, Judge. 

Action by the St. Louis-San Francisco Railway Company against 
J. E. Bruin and others. Judgment for défendants, and plaintiff brings 
error. Reversed and remanded, with instructions to enter judgment 
for plaintiff. 

W. F. Evans, of St. Louis, Mo., and R. A. Kleinschmidt and Fred 
E. Suits, both of Oklahoma City, Okl., for plaintiff in error. 
George L. Burke, of Sapulpa, Okl., for défendants in error. 

^CjFor otber cases see same toplc & KEY-NUMBBR in ail Key-Numtiered Digests & Indexes 
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Before SANBORN and CARLAND, Circuit Judges, and VAN 
VALKENBURGH, District Judge. 

CARLAND, Circuit Judge. This is an action brought, we assume, 
under the provisions of section 7549n, Bunn's Anno. Supplément to 
the Revised Laws of Olclahoma, permitting such an action where the 
illegality of the tax is alleged to arise by reason of some action from 
which the law provides no appeal. This section provides that taxes paid 
under protest shall be held by the officer collecting same for 30 days, 
and if suit shall be commenced within that time they shall be held 
until suit is determined. The railway company, hereafter plaintiff, 
brings the action against the county treasurer of Creek county, Okl., 
hereafter défendant, to recover back $3,925.86 paid as taxes by the 
plaintiff under protest. The case was tried below upon a stipulation 
of facts, a jury being waived. Judgment was rendered against tiîe 
plaintiff, and it has removed the case hère assigning error. It appears 
from the stipulation of facts that on June 14, 1917, the plaintiff paid 
the above amount to the then county treasurer of Creek county, as 
taxes under protest, and that this suit was brought July 11, 1917; 
that the board of éducation of school district No. 33, which includes 
the city of Sapulpa and certain territory annexed thereto, at a regular 
meeting held on May 18, 1916, 

"preparéd its estimate for the amount of money that would be required to be 
ralsed by taxation in support of the schools of sald school district, and that 
the amount was determined and fixed at .$58,000 ; that it was ascertaiued at 
said meeting that an addition of 4.5 mills over the 5-mill levy authorizing by 
law would be required, and that at a spécial élection held as provided by law 
on May 24, 1916, said additional levy of 4.5 mills was authorized by the vote of 
the electors of said school district in the manner and form prescribed by law, 
and the resuit of said élection certified to the excise board in the manner pre- 
scribed by law. 

"That subséquent thereto, and on, to wlt, October 2d, 1916, and prior to the 
time that the excise board took action upon said estimate, the board of éduca- 
tion of the city of Sapulpa made an additional estimate and had same pub- 
lisned and certified in the manner prescribed by law, wherein it provided for 
tùe raising of $150,000 for purchasing site and for erecting and equipping a 
modem high school in the city of Sapulpa, and to provide for said estimate 
the said board of éducation did, by resolution, set apart and appropriate the 
gross production tax on oil and gas apportioned to said school district by the 
State of Oklahoma, amounting to $59,192.70 for the scholastic year ending 
June 13, 1917." 

The board also estimated that it would require a levy of 2.45 mills 
in order to raise the sinking fund required by law and a levy of 9 
mills to raise the amount of $58,000 estimated for current expenses. 

"That on or about the lôtli day of November, 1916, the excise board met 
and approved said estimate with the amendments thereto, and authorized and 
directed the county clerk to certify same to the county treasurer, whereupon 
Vie S. Decker, as county judge, and Stella Bayless, as county superintendent 
of public instruction, signed in blank a certificate authorizing the clerk to make 
the proper insertion. Subséquent thereto and within the next day or two, 
three members of the excise board, to wlt, J. B. Bruin, county treasurer, Roy 
T. Wildman, county attorney, and Gus L. Corey, county clerk, went into ses- 
sion, the county judge, Vie S. Decker, and Stella Bayless, superintendent of 
public instruction, being absent, certified to the assessor the estimate, disal- 
lowing the 9-miU levy required to raise the current expenses, and allowlng only 
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the 2.45 mlUs requlred for rai.sing tlie sinkiiis fund, and approprlating tlio gross 
production tax that had been set apart for Okiahoma seliool pnrposes for cur- 
vent expenses for the Kcholastic year ending .Tnne 80, l'.ttT; tlie .same estimate 
tormerly signed by Vie K. Decker, courity judgo, and Stella Bayless, county s\i- 
perinteudent, being uscd by said tbree membors of the excise board upon cer- 
rifylng said levy to the assessor. Whs^reupon the assessor for Creek county, 
0kl., extended the taxes over and agalnst the property of the plalntlff on the 
basls of 2.45 mills as certified by said excise board. 

■Xhat subséquent to the tiling of said estimate with the excise board, and 
the certification of said levy to the assessor, the lioard of éducation of the 
city of Sapulpa filcd an original pétition in the Suiweme Court of the state 
of Okiahoma agalnst the excise board, and In said case procuring an order f rom 
the Suprême Court of the state of Okiahoma direeting the excise board of 
Creek county to certify said original and amended estimate and the levy as 
called for tliereunuer by said board of éducation, and that the taxes be ex- 
tended against the assessod value of ail property in said scliool district ac- 
cording to the estimate and amendmcnt as filcd by the board of éducation with 
said excise board ; a certified copy of the opinion of the Suprême Court and 
mandate thereto attached being attached hereto, marked 'Exhibit B,' and 
made a part of this agreed statement of facts. 

"That ai the time .said original mandamus suit was filed In the Suprême 
Court of the state of Okiahoma the personnel of the county excise board was 
as f oUows : Gus Corey, county clerk; Stella Bayless, superlntendent of 
public instruction ; Roy T. Wildroan. county attorney ; J. E. Bruin, county 
treasurer ; J. V. Prazer, county judge, succeeding Vie S. Decker — and when 
tue Suprême Court of the state of Okiahoma rendered its opinion, attached 
hereto and marked 'Kxhioit B,' Roy T. Wildman, county attorney, had been 
succeeded by Earl Foster ; that no action was ever taken by the members of 
the excise board toward carrying out the mandate of the Suprême Court, but J. 
E. Bruin, tnen county treasurer of said Creek county, Okl., extended the taxes 
upon lue tax roils of said county in accordance with the mandate of the Su- 
prême Court. 

"That the amount sued for herein by the plalntlff. St. Ijouls-San Francisco 
Rallway Company, to wit, .$3,925.86, reprosents the amount of taxes assessed 
agalnst its property by roason of the extension of said levy upon the tax rolls 
by the said J. E. Bruin, county treasurer." 

The Suprême Court of Okiahoma in the case referred to in the 
stipulation of facts decided that neither the ofncers of the excise board 
who participated in the second meeting nor the board itself had au- 
thority to vacate and set aside the valid proceedings of the board of 
éducation, because of the action of the latter in setting aside the 
gross production tax for the carrent year as a high school building 
fund. The Suprême Court therefore issued its writ of mandamus, 
commanding the excise board to do and perform the duties enjoined 
upon it by law, agreeable to the action had at its first meeting on No- 
vember 15, 1916, and that the levies so made be certified and extend- 
ed upon the tax rolls for the year 1916 on the taxable property of the 
school district; that is, the Suprême Court decided that the case 
should stand as if there had been no subséquent meeting of the ex- 
cise board after the meeting held on November 15, 1916, at which 
said board approved the estimate and the amendments thereto made 
by the board of éducation. Section 7379, Rev. Laws of Okiahoma 
1910, provides as follows: 

"There is hereby created in each organized county In this state an excise 
board, to be composed of the foUowing county ofhcers, to wit : County clerk, 
county treasurer, county judge, county superlntendent and county ai;toruey, 
wdio shall perform the duties as herein provided without additional compeu- 
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sation. The eouiity judge sball be eliairman of the board and tlie eouuty clcrk 
secretary-" 

Section 7380, R. L. 1910, provides : 

"Wben tliey [excise ooardj shall liave approved each estimate, if the saine 
shall be within the limits for t-urrent expeuses, provided by the Jiivst section 
of tliis article, aud shall hâve ascertalned the assessed valuation of propiîrty 
taxed ad valorem in the county and in each municipal subdivision tlicreof, and 
shaii hâve ascertained the probable income of the county and of each munici- 
pal subdivision thereof from ail sources other than ad valorem taxation, they 
shall thereupon make the levy therefor, adding thereto tlie amount ascertained 
to be necessary for a sinking fund which, with the nioney already in such fuiid, 
shall be sufficient to pay, at maturlty, ail bonded indebtedness of such numici- 
pality, and for the interest coupons falling due on the outstanding bonds of 
sucli municipality ; to the total amount so ascertained to be necessary for 
current expenses, sinking fund aud interest coupons shall be added ton per 
cent, for df^linquent taxes. The levies so uiade by them shall be certilied to the 
county clerk, who shall extend the same upon the tax roll," 

It appears from the stipulation of facts tliat no action vvas ever 
taken by the members of the excise board toward carrying out the 
mandate of the Suprême Court; that is, the board never certified the 
levy of 9 mills approved and made on November 15, 1916, to the 
county clerk or assessor, so that either of said olîficers could extend 
the same upon the tax rolls. The plaintifï paid the levy of 2.45 mills, 
w^hich was lawfully certified to the county clerk and extended upon the 
tax roll. The amount now sued for is the 9-mill levy for current ex- 
penses, which according to the record was never certified to the 
county clerk or assessor, or extended upon the tax rolls by said 
officers, or either of them. J. E. Bruin, county treasurer, did extend 
the taxes upon the tax rolls of said county; but Bruin was not the 
excise board, only one of its members. The question, then, for dé- 
cision is : Can the extension of the levy for current expenses upon 
the tax rolls by Bruin, county treasurer, take the place of the require- 
ment of the law and the mandate of the Suprême Court? Section 
13, chapter 152, Session Laws 1910-1911, provides that the county 
excise board shall certify ail levies to the assessor, and he shall proceed 
on receipt of same to make out the tax rolis, and when complète shall 
file same with the county treasurer, and a true and correct abstract of 
the same with the county clerk. Whether section 13, above referred 
to, supersedes section 7380, R. 1,. 1910, need not be decided, for there 
was no compliance with either by the excise board, the county clerk, 
or assessor. Whatever was donc was done by the county treasurer, an 
officer not empowered by law to perform the duties which he attempted 
to perform. We are of the opinion that the 9-mill levy never became 
a légal charge against the property of the plaintiff, and that it is en- 
titled to recover the same from the county treasurer, by whom, in ac- 
cordance with law, the money has been retained since its payment. 

Judgment below reversed, and the case remanded, with instructions 
to enter judgment for the plaintifï for the amount claimed, with costs. 
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MASSACHUSETTS BONDING & INS. CO. v. CHOIITEAU TRUST CO. 

(Circuit Court of Appeals, Eighth Circuit. Aprll 7, 1920.) 
No. 5456, 

1. IMunicipal corporations ©=347(3) — Surety on contractor's bond not llable 

for nonlienable items. 

ïlie ordinary bond glven by a public improvement contraetor to indem- 
nlfy tlie city agaiust lienable items, whlch would otherwlse bccome a 
charge against its property, would not ordinarlly render tlie surety llable 
for claims not lienable. 

2. Principal and surety <S=>175 — Assignment to surety not effective, where 

conditions précèdent never existed. 

An assignment by a contracter to its surety of ail deferred payments 
and retained percentages and moneys and properties due or thereafter 
becoming due never became a sub.sisting assignment, where tlie conditions 
précèdent upon which it was predicatcd never existed. 

3. Subrogation <§=>36 — Kights of contractor's surety inferior to those of one 

advancing money to its linowledge. 

^1 i.ere a contractor's surety knew tbat a trust conipany was flnancing 
the enterprise by loaning money to tlie contracter during the progress of 
ihe work, the trust company's eqvalty to be reimbursed for its advance- 
ments, witli légal hiterest, was paramount to that of the surety. 

4. Usury <S=>26 — Sale of tax bills at (liscount not usurious. 

A sale in good falth of tax bills for a public improvement at 10 per 
cent, discount was not usurious. 

5. Subrogation <S=>36 — Paynient to principal to préjudice of surety held to 

render party liable to surety. 

Where the funds due a public improvement contracter were insufhcient 
to pay claims arising from the performance of the work and the con- 
tractor's surety had been or would be conipoUed to pay claims for labor 
and material, a trust company whlch made advances to the contracter 
and took asslgnments of the tax bills was liable to the surety to the ex- 
tent of tlie amount in excess of its claims paid to the principal and not 
applied on claims for which surety was liable where the trust company had 
knowledge of the surety's claim. 

6. Subrogation <3=37(1) — Surety subrogated to creditor's rights. 

A public improvement contractor's surety, compelled to pay claims for 
labor and macerlals, is subrogated, not nforêly to the rights of the con- 
tracter in tue fund due under the contract, but te the rights which the 
créditer miglit hâve asserted. 

7. Appeal and error <^='1106(4) — Case remanded for further hearing, where 

f acts not f iiUy developed. 

In an action by a contractor's surety agalnst one maklng advances to the 
contracter and taking assignments of the tax bills, where the court found 
for défendant at the conclusion of complainant's case but the Circuit 
Court of Appeals held défendant llable to the extent of the amount paid 
the principal with knowledge of the surety's claims, case held to be re- 
manded for a fuller hearing, as the summary disposition of the case had 
precludcd such development of the facts as would enable the court to 
render a just decree. 

Appeal from the District Court of the United States for the East- 
ern District of Missouri; David P. Dyer, Judge. 

Suit by the Massachusetts Bonding & Insurance Company against 
the Chouteau Trust Company. P'rom a decree for défendant, com- 
plainant appeals. Remanded for fuller hearing. 

<S=3Foi other cases see same topic & KBY-NUMBER in ail Key-Numbered Digests & Indexes 
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D. A. Murphy, of Kansas City, Mo., and Walter H. Satinders, of 
St. Louis, Mo. (Flarding, Deatherage, Murphy & Stinson, of K:.m3as 
City, Mo., and Leahy & Saunders, o£ St. Louis, Mo., on the brief), 
for appellant. 

John T. Hicks, of St. Louis, Mo. (Cornwell, Hicks & Gary, of St. 
Louis, Mo., on the brief), for appellee. 

Before SANBORN and CARLAND, Circuit Judges, and VAN 
VALKENBURGH, District Judge. 

VAN VALKENBURGH, District Judge. This is a suit in equity, 
brought to enforce an alleged right of équitable subrogation and for 
accounting and recovery Ihereunder. The case involves a claim by 
the appellant, as surety upon the bond of the Cooney-Garland Com- 
pany, contractor with the city of St. Louis to construct and complète 
what is known as the Russell Place joint district sevver, upon certain 
tax bills issued by the city for that improvement and assigned by the 
contractor and delivered to the appellee. The funds accruing to the 
contractor were insufficient to pay the claims arising from the per- 
formance of that work, and the appellant claims by virtue of an al- 
leged assignment to it of said tax bills and any other money or prop- 
erty coming to the contractor, embraced within a certain agreement 
of indemnity accompanying the application for bond, and by virtue 
also of its équitable right of subrogation to the claims for labor and 
material entering into the work which it bas been or may be compelled 
to pay under its bond to the city, and by virtue of the lien flowing from 
its said équitable right. 

The varions claims against the contractor are of several classes. 
For labor and materials furnished, for notes and other obligations aris- 
ing ont of such labor and material claims, for salaries and fées, and 
for money advanced mainly by the appellee during the prosecution of 
the work. Not ail of them, in their présent form, nor in the form 
into which some of them had been converted at the time of their 
payment, were lienable in their nature. Ail claims paid, however, 
whether by appellee or by the principal in the bond, accrued in the 
performance of the contract, and were subsisting charges against the 
contractor itself. This was the considération which actuated the court 
below in reaching its conclusion. It found for the appellee, respond- 
ent below, at the conclusion of complainant's case, and entered judg- 
ment accordingly. 

[ 1 ] The contractor's bond in question is provided, in the sclieme of 
public improvement of the city, to take the place of the statutory 
liens of laborers and materialmen under the lien laws of the state. 
The bond is not set out in the record, but by common consent it 
is understood to be the ordinary bond given in such cases, which un- 
dertal<es to indemnify the city against any lienable items which would 
otherwise become a charge against its property. The appellant, there- 
fore, would not ordinarily be liable for any claims against the con- 
tractor, although incurred in the performance of the contract, which 
are not of this nature. 



MASSACHUSETTS BONDING & INS. CO. V. CHOUTEAU T. CO. 795 

(261 F.) 

The appellee, at the conclusion of the work, to wit, on August 3 
-or 4, 1917, received from the city the full amount of tax biUs issued 
in payment for the work donc, for which allowance was made by 
the city engineer, who was, by contract, made the final arbiter of 
such allowances. No contention is made hère that the engineer acted 
arbitrarily and without authority in exercising this power. That ques- 
tion is accordingly removed from our considération. The claim of the 
appellee to the hills is twofold. It is founded upon an assignment 
thereof by the contracter in considération of advancements made by 
way of loans during the progress of the work, and upon an alleged 
agreement to sell, and a sale, of ail bills to be issued, at a 10 per 
cent, discount, or at 90 cents on the dollar of their face value. The 
latter agreement was, of course, executory, and unsupported by any 
considération of money advanced upon the purchase price, as distin- 
guished from advancements made by way of loan prior to the issuance 
of the tax bills by the city. This alleged agreement of purchase at 
90 cents on the dollar is assailed by appellant as a subterfuge. Ap- 
pellant claims that the transaction was in the nature of a loan, that 
the 10 per cent, discount was in the nature of interest, and that the 
amounts exacted by appellee were usurious, and invalidated its claim 
to the tax bills as security. 

The appellant claims that through its agent, Lamh, and by letter of 
July 16, 1917, addressed to ail parties in interest, as well as by state- 
ments made on August 3 or 4, 1917, on one of which latter dates the 
tax bills were deUvered to appellee and the final purchase price paid, 
it advised ail parties, including appellee, that the proceeds of the con- 
tract, as evidenced by the tax bills, would ha insufficient to pay ail 
claims against the contractor; that it had an equity therein by rea- 
son of its position as surety. In the letter of July 16th, heretofore 
mentioned, it notified ail parties that final payment to the contractor 
should be withheld, until .such time as appellant's agent gave notice 
that "the proper arrangements hâve been perfected for the distribu- 
tion of the same." Counsel for appellee deny that appellee received 
any effective notice of an asserted superior claim on the part of ap- 
pellant, and that appellant, in fact, has any such claim. Upon receiv- 
ing the tax bills appellee deducted the amount due it for loans, with 
interest at 6 per cent., and turned the balance of the purchase money 
over to the contractor. From the face of the tax bills it deducted the 
10 per cent, discount agreed upon. It practically directed the pay- 
ment of two claims, which were apparently lienable, and, if so, a 
charge under the bond, and a part, at least, of the balance was paid 
out by the contractor upon claims that would appear from this record 
not to hâve been a charge under the bond. 

Appellant claims not only that it had a prior lien for its security 
upon ail the tax bills by virtue of the alleged assignment to it, and 
a further équitable claim as surety by virtue of its notice given, which 
was eflfective to impound ail funds in the hands either of the city or 
of appellee against delivery to its principal, the contracting firm. The 
practical opération of this doctrine would be that ail funds in the 
hands of the city, or of appellee, not subject to claims prior to those 
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of the bondsman, were subject to such application as would relieve 
the bondsman to that extent. Thèse funds, in the nature of thèse 
proceedings, were in the form of tax bills. Consequently, aijpellant 
loolcs to the tax bills as it would hâve looked to the money, if the final 
payment for the work had been in money. It makes no claim, of 
course, against the city, but only against the appellee, which received 
the tax bills, and turned the net proceeds over to the contracter, the 
principal in the bond. 

We are of opinion, from the évidence, that appellant cannot hold 
by virtue of the alleged assignment in the agreement for indemnity 
accompanying the contractor^s application for bond. The provision 
relied upon is in the f ollowing language : 

"The appllcants hereby further assign, transfer, set over, aiid convey to 
said Company [appellant] ail of -the deferred payments and retained percent- 
ages, and any and ail moneys aftd properties that niay be or herefter beeome 
due and payable to the appllcants at the time of any breaeh or default in the 
contract, or cessation of work thereunder, or that niay tbereafter at any time 
become due and payable to them on account of said contract, or on aceount of 
any extra work perforined or materlals furnlshed in connection therewith." 

[2-4] The conditions précèdent upon which that assignment was 
predicated never existed, and the assignment, therefore, never became 
a subsisting one. We are of opinion, further, that the testimony and 
évidence, including the letter of July 16th, sufficiently indicates that 
the appellant knew that the appellee was financing this enterprise — 
that is to say, loaning money to the contracter during the progress of 
the work — and therefore that appellee was entitled to be reimbursed 
for its advancements, together with légal interest, as an equity par- 
amount to that of the surety. It is further our opinion that the charge 
of usury made by appellant is not sustained, but, on the contrary, that 
appellee had in good faith contracted to buy thèse tax bills at 90 cents 
on the dollar, which accounts for the 10 per cent, discount, which ap- 
pellant seeks to hâve considiered as an interest charge of a usurious 
nature. 

[5] From the proceeds of the tax bills there is a balance of some- 
thing like $9,000 to be accounted for in excess of ail claims of ap- 
pellee, and if this was disbursed without authority, and in a manner 
prejudicial to the security of appellant, then, under the décision of this 
court in Cox v. New Engjand Equitable Insurance Co., 247 Fed. 
955, 160 C. C. A. 655, and under the décisions of the Suprême Court 
of the United States in Prairie State Bank v. United States, 164 
U. S. 227-239, 17 Sup. Ct. 142, 41 L. Ed. 412, and Hardaway v. Na- 
tional Surety Co., 211 U. S. 552, 29 Sup. Ct. 202, 53 L. Ed. 321, 
a recovery may be had against appellee, against which disbursement to 
the principal would be no défense, provided appellee had prior notice 
of the surety's daim.. We think that the facts disclosed in the testi- 
mony of the witnesses for appellant, as well as the letter of July 16th, 
properly construed, of ail which appellee had knowledge b.eforc it 
made the disbursements over and above its legitimate claims, were suf- 
ficient to charge it with notice and knowledge of the claim i)f the 
surety. It is probable, however, that appellee could not be held fi;r 
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any disbursements for which the surety woukl hâve been liable, and 
which, therefore, lessened the obligation of the surety in accordance 
with the terms of its bond. In Prairie State Bank v. United States, 
supra, it is said : 

"Equitably, therefore, the surettes in sueh cases are entitled to hâve the 
SUIT! aftreed upon h(îhl as a fund out of whieh tUey may be indemnified, and 
If the principal releases it without th(>ir consent it dischar^es them from tlieir 
uiulertukins. Tlie principle is the withdrawal of the fund agreed upon as se- 
curity for the performance of the contract without his consent is a préjudice 
to the surety or guarantor. Sureties and guarantors are not to ho. made liable 
beyond the express terms of tbeir enRagements. They hâve the risht to pre- 
Rcrihe the ternis and conditions on which they will assume rosponsiliility, and 
neither of the principals can change those terms without the consent of the 
sureties." 

Hère it would seem, not only that the principal paid out money to 
the préjudice of the surety, but that the appellee put it in the power 
of the principal so to do by dishursing to it the net balance of the 
purchase price with sufficient notice of a potential claim of the sure- 
ty. It is further held in Prairie State Bank v. United States that: 

"Sundberg & Co. [the principal] could not transfer to the bank any greater 
rights in the fund than they themselves possesscd. Theii' riglits were subovdi- 
nate to those of the United States and tlie sureties. Depending, therefore, 
solely upon rights claimed to hâve been derived in February, 1<S90, by express 
contract with Sundberg & Co., it necessarily results that the equity, if any, 
acquired hy the Prairie Bank in the 10 per cent, fund tlien in existence and 
thereafter to arlse was subordinate to the equity which had, in May, 188S, 
arisen in favor of the surety Hitchcock." 

The latter date is the date of the bond, and in that case the right 
of the surety is said to attach as from that date, and not from the 
date or dates on which he was compelled to pay out money on account 
of his contract of indemnity. This right could not be displaced by the 
appellee simply under its contract of purchase with the Cooney- 
Garland Coinpany, so far as the balance of purchase money is con- 
cerned, which was turned over to the contractor by appellee after ap- 
pellee was put upon notice of the probable claim of appellant. The 
fund was then still in its hands, and its duty was to retain it until 
the respective rights of surety and principal could be ascertained. 

[B] It has been suggested that appellant was subrogated only to the 
right of the contractor ; but this view is erroneous. The contention 
is met by the Suprême Court in Prairie State Bank v. United States, 
supra, in the foUowing language: 

"A great deal of confusion has arisen in the case by treating ïlltchcock as 
subrogated merely 'in the rights of Sundbt^rg & Co.' in the fund which, in 
eft'ect, was saying that he was subrogated to no rights wbatever. Hitchcock's 
right of subrogation, when it became capable of enforcement, was a right to 
resort to the securities and remédies wliich the credltor « * * -was capa- 
ble of asserting against its debtor, Sundberg & Co., had tlie security not sat- 
istied the obligation of the contractors, and one of sueh remédies was tlie 
lighf based upon the original contract to approprlate the ten per cent, retained 
in its hands." 

In this case the tax bills remained ultimately in the hands of the 

appellee. 
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[7] Inasmuch, however, as the summary disposition of the case by 
the court precluded a full considération of ail the items in dispute, and 
their status, to such extent as would enable this court to render a 
just decree in the premises, because, further, appellee in its answer 
asserts that appellant knew, not only of its advances, but of its agree- 
ment to buy the bonds and pay the contracter therefor at 90 cents on 
the dollar; that by its acts and its failure to assert its rights sea- 
sonably the appellant waived whatever priority it had, and is estopped 
now from asserting a superior equity, upon ail of which allégations 
appellee has not been heard, we believe it would be more équitable 
and satisfactory that the cause should be remanded to the District 
Court for a fuller hearing in accordance with the views indicated in 
this opinion ; and it is accordingly so ordered. 



FKLKEK et al. v. SOUTHERN TRUST CO. et al. 

(Circuit Court of Appeals, Eiglith Circuit. April 8, 1920.) 
No. 5469. 

1. Appeal and error <S=>Î88 — Con*ectness of order appealed from not ground 

for dismissal. 

An appeal trom an order dismissing pétitions to establish claims as 
liens prlor to tlie mortgage, and to compel the purcliasers of mortgaged 
property to pay such claims, on tlie ground tliat the decree of sale and 
confirmation thereof ilnally determined that issue, will not be dismissed, 
though the order was correct for the reason given. 

2. Equity ©=432 — Decree for sale of mortgaged property Is final. 

A decree which orders a judicial sale of spécifie property, under which 
title may pass beyond the control of the court, is a final decree, though 
questions of amounts owing to some parties and of accountings for the 
application of proceeds of the sale are reserved for subséquent décision. 

3. Mortgages <S='497(2) — Foreclosure decree final, though not adjudicating 

inferior claims. 

A decree for the foreclosure of a mortgage and the sale of mortgaged 
property is final as to the right of lien claimants to priority over the mort- 
gage, if it' denicd the priority elaimed, though it did not détermine the 
amounts of the claims as against the owner of the property. 

4. Mortgages ©='497(2) — Classification of claims in order of priority is adju- 

dication of priority. 

Where the decree for sale of property nnder mortgage classified the 
claims filed against the property and flxed the priority of each claim, 
it was a final decree as to the priority of the claims, though the court 
postponed deciding the amounts of some of the deferred claims until it 
was asoertained whether the proceeds of the sale would be sufficlent to 
pay claims of the deferred classes. 

5. Equity <S='431 — Varions clauses construed to harmonize. 

The presumption is that the court did not intend to insert inconsistent 
provisions In its decree, so that a particular paragraph thereln must be 
construed to harmonize with the other paragraphs of the decree, if possi- 
ble. 

6. Mortgages <S=492 — Subjecting purchaser to further claims does not affect 

right of daims previously classed as inferior. 

In a decree for the sale of mortgaged property, after the court had 
classified the claims presented and determined the priority of the various 

<©:=3For other cases see same topie & KBY-NUMBBll in ail Key-Numbered Digests & Indexes 
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classes, a paragraph that tlîe pureliasers would pay ail daims filefl In 
the case must be construed, to avoid imllifying tlie classification, to refer 
to the claims not disposod of by the decree, especially where the order 
confirming the sale required the purchasers to pay claims theretofore al- 
lowed and classed as paramount, and unadjudged claims that may be 
thereafter allowed and so elassed. 
7. Judgment 'Ss=713(2) — New reasons for priority of claims that might hâve 
been litigated do not avoid estoppel of former decree. 

Tne estoppel of a final decree, which fixed tlie priority of claims filed, 
is not avoided by pétitions to hâve certain claims established as liens of a 
higher class for reasons not alleged at the former hearing, where those 
reasons might hâve been so alleged. 

Appeal from the District Court of the United States for the West- 
ern District of Arkansas ; Frank A. Youmans, Judge. 

Suit by the Southern Trust Company, as trustée, and others, against 
W. R. Felker and J. E. Felker, a copartnership doing business under 
the firm name of the W. R. Felker Construction Company, and oth- 
ers. From an order dismissing pétitions of W. R. Felker and his 
partners, and their statement of élection to stand on their statu- 
tory liens as superior to the mortgage, défendants Felker appeal. 
Afifirmed. 

Dick Rice, of Miami, Okl., for appellants. 

D. H. Cantrell, of Little Rock, Ark. (Joseph De F. Junkin, of Phil- 
adelphia, Pa., and W. E. Hemingway, G. B. Rose, and J. F. Lough- 
borough, ail of Little Rock, Ark., on the brief), for appellees. 

Before SANBORN and CARLAND, Circuit Judges, and VAN 
VALKENBURGH, District Judge. 

SANBORN, Circuit Judge. In a suit in equity pending in the 
court below, to vvhich the Southern Trust Company, the trustée in 
the mortgage of January 1, 1907, securing bonds overdue to the 
amount of some $300,000 on certain railway property, J. E. Felk- 
er, W. R. Felker, and the Felker Construction Company, a co- 
partnership composed of J. E. Felker and W. R. Felker together, 
hereafter called the Felkers, claimants of some $210,000, and oth- 
ers, were parties, and in which suit by their pleadings and évidence 
the Southern Company, on the one hand, and the Felkers, on the 
other, had claimed the superior lien upon the mortgaged property, 
the court below rendered a decree of foreclosure of the mortgage 
and of a sale of the property dated March 8, 1918. The mort- 
gaged property was sold under this decree to F. X. Queen, John J. 
Tyler, and James H. Morris, as the bondholders' protective com- 
mittee, for $275,000, and that sale was confirmed by the order of 
the court on October 4, 1918. In December, 1918, and January, 
1919, the Felkers filed pétitions and a statement of their élection 
to stand on their statutory liens upon certain of their claims, and 
thereby again presented the same claims for a superior lien upon the 
mortgaged property which they had made at the hearing before the 
decree, and insisted that the court ought to allow thèse claims, to 
adjudge them to be secured by a lien superior to the lien of the 

<S;:=3For other cases see same toplc & KBY-NUMBBR in ail Key-Numbered Digests & Indexe? 
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mortgage, and to require the purchasers at the sale to pay thèse 
daims in addition to the $275,000 which they had paid for the mort- 
gaged property pursuant to their bid of that amount at the sale. The 
Southern Company and the purchasers moved to dismiss tliese péti- 
tions and this statement of élection, on the ground that the Felkers 
were estopped by the adjudication evidenced by the decree, to the 
effect that the lien of the mortgage was first and superior and that 
thèse claims were subject to that lien, from again litigating the ques- 
tion of their superiority; that motion was granted by the court, and 
the Felkers appealed. 

[1] A motion to dismiss the appeal was made by the Southern 
Company and the purchasers at the sale, for the same reasons by 
which they persuaded the court below to make the order appealed 
from. But, even if those are sound reasons for that order, they are 
not tenable reasons why the appellants should be deprived of a re- 
view of that order and a reconsideration of those reasons by this 
court. The Felkers are entitled to a considération of the merits of 
their case on their appeal from the order challenged, and the order 
to dismiss that appeal is denied. 

On the first page of his brief counsel for the Felkers, referring 
to the decree of March 8, 1918, writes : 

"If tliis decree is a final adjudication of the rlglits of the plaintifPs in error 
[appellants], and the purchasers are not liahle luider it, it is then unnecessary 
to go further into the other questions involved in this controversy." 

Counsel hère states the real issue to be determined in this court, 
and others, including that of the right of the Felkers to a détermina- 
tion of the amount of the indebtedness of the Kansas City & Mem- 
phis Railway Company, the owner of the mortgaged property sub- 
ject to the mortgage, to them, will be disregarded, because they do 
not condition the décision of the only issue between the Felkers, on 
the one hand, and the Southern Company and the purchasers, on 
the other, that it is necessary to consider in this case. For the pur- 
poses of the discussion and the décision of that issue it will be as- 
sumed that the Kansas City Company is indebted to the Felkers upon 
their claims in the full amount that they claim, some $210,000. The 
Felkers admit that the purchasers are not liable for their claims, un- 
less those claims are secured by a lien on the mortgaged property that 
is superior in equity to the lien of the mortgage of 1907. They claim, 
and the Southern Company and the purchasers deny, that they are 
so secured, and the latter insist that the Felkers are estopped from 
asserting or maintaining the superiority of their alleged liens by the 
fact that, after full hearing upon pleadings and évidence, the lien 
of the mortgage of 1907 was adjudged superior to the alleged liens 
of the Felkers by the foreclosure decree of March 8, 1918. That 
decree was rendered on the amended complaint of the Southern 
Company for a foreclosure and sale of the railroad property to pay 
the debt secured by the mortgage of 1907, the answer and cross- 
complaint of the Felkers, and the évidence of each of thèse parties, 
and it adjudged the foreclosure and sale prayed by the Southern 
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Company, the lienholders to whom the proceeds should be paid, 
their order of payment, and that the title to the mortgaged property 
should vest in and be held by the purchasers at the sale free and 
clear of ail liens and claims of any of the parties to the suit. 

[2] It has been the established law in the fédéral courts too long 
for debate or discussion novv that a decree which orders a judicial 
sale of spécifie property under which the title may pass beyond the 
control of the court is a final decree, although questions of amounts 
owing to sonie of the parties and of accountings preparatory to the 
application of the proceeds of the sale are reserved for subséquent dé- 
cision. Chase v. Driver, 92 Fed. 781, 784, 34 C. C. A. 669, 672, and 
cases there cited; City of Des Moines v. Des Moines Water Co., 230 
Fed. 570, 573, 144 C. C. A. 624, 627. The decree of March 8, 1918, 
seems to fall far within this rule, and to be a final and conclusive ad- 
judication of the very issue between the parties to this controversy. 

[3] Counsel for the Felkers contends, however, that an adjudica- 
tion of the amounts of the claims of the Felkers, of the amount the 
Kansas City Company was indebted to them thereon, and of the amount 
for which they are entitled to a judgment against that company, was 
indispensable to a final decree adjudging the superiority of the lien 
of the mortgage of 1907 to the alleged liens of the Felkers upon the 
mortgaged property, and that the decree of March 8, 1918, was not a 
final decree, because it did not fix and adjudge those amounts. But 
the object which the Southern Company sought to attain by its com- 
plaint and its évidence was to foreclose its mortgage and to apply the 
proceeds of the mortgaged property to the payment of the bonds that 
mortgage secured. It claimed no debt or liability of the Felkers to 
it. The controversy between it and them arose out of the claims of 
the Felkers that they had liens upon the mortgaged property, grow- 
ing out of the indebtedness and liability of the Kansas City Com- 
pany to them, which were superior in equity to the lien of the mort- 
gage. It was a perfect défense for the Southern Company to the Felk- 
ers' claims against the mortgaged property that they had no liens 
on that property superior to that of the mortgage. It they had no 
such liens, it was immaterial to the controversy between them and the 
Southern Company what the amount of the Felkers' claims, or the 
amount of the Kansas City Company's indebtedness to them, or the 
amount for which they were entitled to judgment against it, was. 
Hence the adjudication of those matters was not only not indispensa- 
ble, but it was immaterial, to a final decree between them that the lien 
of the mortgage upon the property was superior in equity to the al- 
leged liens of the claims of the Felkers. If authorities for this con- 
clusion are sought, they will be found among those mentioned in the 
opinions in the cases which hâve been cited above. 

The next question is : Did the decree of March 8, 1918, and the 
order of the confirmation of the sale thereunder, finally adjudge as 
between the Southern Company and the purchasers at the sale, on the 
one hand, and the Felkers, on the other, that the lien of the mortgage 
was superior in equity to the latters' alleged liens, and that the pur- 
chasers should take and hold the mortgaged property free from their 
264 F.— 51 
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claims. Counsel for the Felkers argues that the court below had no 
jurisdiction to make the modification of the decree dated August 17, 
1918. His argument on that subject is not persuasive, but a discussion 
of his contention is omitted, because, conceding that the modification 
did not enlarge the rights of the Southern Company or of the purchas- 
ers, or diminish those of the Felkers, the décision of the issue in con- 
troversy must be the same as it would be if that modification were 
given its full force. 

[4] Counsel insists that the Felkers' rights to a hearing and adjudi- 
cation of their contentions that their claims were secured by liens 
superior in equity to the lien of the mortgage of 1907 were reserved 
by the court for subséquent détermination by the terms of the decree 
and of the order of confirmation of the sale, and that by those terms 
the liabihty was imposed upon the purchasers to pay the Felkers' 
claims when the court should subsequently hold them to be superior 
in equity to the lien of the mortgage. Whether or not this position 
is tenable must be decided, not by a considération of a part, but by 
a considération of ail, the provisions of the decree that are pertinent 
thereto. That decree is a decree of foreclosure of the mortgage of 
1907 and of a sale of the mortgaged property to pay the bondholders 
secured thereby. It first classifies the claims for liens upon that prop- 
erty of the parties to the suit into six classes, adjudges that the claims 
for liens of the first class hâve the first liens upon the mortgaged 
property, that those of each of the next four classes hâve liens there- 
on subject to those of the classes preceding it, that the claims of thèse 
classes shall be paid out of the proceeds of the property in the order 
of their numbers, classifies one of the Felkers' claims, for $4,411.75, 
in the second class, the mortgage of 1907 in the third class, and ail 
the other claims not specified in the first five classes, including those 
of the Felkers hère in controversy, in the sixth class, and adjudges 
that, as thèse claims of the Felkers are in dispute, they will not be 
adjudicated unless, after the sale, there are funds applicable to their 
payment, and reserves the cause for that purpose in that event. The 
funds derived from the proceeds of the sale were not sufficient to pay 
the claims of the third class, and none of them were applicable to 
the payment of those of the sixth class. In this decree of classifica- 
tion there inheres a conclusive adjudication that the Felkers' claims 
now presented, which were adjuoged in the sixth class, were inferior 
in equity to that of the Southern Company, which was adjudged in 
the third class. 

[5, 6] But counsel cites the subséquent paragraph of the decree, to 
the effect that the purchaser or purchasers, as a part of the consid- 
ération for the property, shall pay certain receiver's debts "and ail 
claims filed in this case," when the court shall adjudge them prior in 
lien to the mortgage; but this paragraph must be read and interpreted 
with the other paragraphs of the decree, so as, if possible, to make 
them accordant and not discordant therewith. The presumption must 
be that the court did not intend to, and did not, insert inconsistent 
provisions in its decree. In the earlier part of that decree it had ad- 
judged the class and rank of many claims. If this clause, that the 
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purchasers should pay ail claims filed in this case when the court shall 
subsequently adjudge them superior to the lien of the mortgage, vvere 
to be taken literally, it would include ail claims adjudged by the de- 
cree, for they had ail been filed, and with that interprétation this para- 
graph would nullify the adjudication of every claim adjudged by 
the decree. It would include the claims of the parties to the suit, 
and yet another paragraph of the decree déclares that the purchaser 
or purchasers shall hold the railroads and property free and discharged 
of ail liens of the mortgage, "and from ail claims of the parties to 
this suit, or any of them," and the Felkers were parties to the suit. 
Another paragraph provides that "ail claims not hereby disposed of 
and determined are hereby reserved for further adjudication." But 
the claims of the Felkers to a lien upon the mortgaged property su- 
perior to that of the Southern Company were disposed of by the ad- 
judication of their classes and order of payment. In view of thèse 
considérations, the contention that the claims of the Felkers that were 
adjudged to be in the sixth class by the decree were also included or 
intended to be included in the provision that the purchasers should 
pay ail claims filed in the case upon their subséquent adjudication 
superior to the mortgage cannot be sustained. The true construction 
of that provision is that it does not include claims for liens which 
by the other provisions of the decree were adjudged and disposed 
of, after a final hearing of the parties in interest on pleadings, évi- 
dence, and argument. If any doubt remains that this is the true con- 
struction of this decree, the order of confirmation of the sale would 
remove it. That order confirmed the f oreclosure sale — 

"on condition that the purchasers pay on demand ail claims that hâve here- 
tofore been allowed by the court, and classed prlor and paraniount to the lien 
of the flrst mortgage, and ail claims not heretofore adjudged or classed by the 
court, but which are unadjudged, and that may be liereafter allowed by the 
court and so classed." 

The claims of the Felkers that were adjudged in the sixth class, and 
that are now presented hère, do not fall within this condition. They 
were not among those "allowed by the court and classed prior and 
paramount to the lien of the first mortgage" ; nor were they among 
the claims "not heretofore adjudged or classed by the court, but which 
were unadjudged," for they had been adjudged to bave no liens prior 
or paramount to the lien of the first mortgage, and had been classed in 
the sixth class. This condition in the order of confirmation became 
part of the contract of sale between the court, its officers, and the par- 
ties to the suit, on the one hand, and the purchasers, on the other, 
and in equity estopped the former from maintaining any claim that 
the purchasers took the title subject to, or that they could be required 
to pay, thèse claims of the Felkers on any subséquent adjudication 
by the court of their superiority to the lien of the mortgage. 

And the unavoidable conclusion is that the decree of March 8, 1918, 
was a final decree ; that upon pleadings and évidence of the South- 
ern Company and of the Felkers, which presented the issue whether 
the mortgage of the Southern Company or the claims of the Felkers 
hère in controversy constituted the superior lien upon the mortgaged 
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property, the parties Iiad a final hearing; and the court upon consid- 
ération dcliberatel}' decided s id decreed that the mortgage was th^ 
first and superior lien upon the property to which the claims of th^ 
Felkcrs were inferior a;id subject. That decree and the order of 
the confirmation of the sale, from neither of which was any appeal 
perfected, rendered that issue res adjudicata, and estopped the Felk- 
ers from again litigating it. 

[7] In the pétitions and statement of élection of December, 1918, 
and January, 1919, and in the record of the hearing, the Felkers hâve 
presented some new reasons why their claims were entitled to liens 
superior to that of the mortgage; but this fact does not relieve them 
from the estoppel of the former adjudication of their claims. They 
now présent the same claims against the Southern Company and the 
purchasers under it to liens on the mortgaged property superior to 
that of the mortgage that they presented at the final hearing before 
the decree, although they add to the reasons they gave for the superi- 
ority of their alleged liens that some of the claims are sustained by 
the statutes of Arkansas, and some other suggestions of a similar 
character. There is, however, no fact, ground, or reason for adjudg- 
ing a lien securing any of their claims to be superior to that of the 
mortgage, which they now urge, that they could not hâve pleaded, 
proved, or presented at the hearing before the decree. 

In a second litigation between the same parties, or those in privity 
with them, upon the same claims or demands, a judgment or decree 
upon the merits is conclusive, not only as to every matter offered, 
but as to every matter which mîght hâve been ofïered, in the first lit- 
igation, to sustain or defeat in whole or in part the claims or demands. 
Cromwell v. County ,of Sac, 91- U. S. 351, 352, 24 L. Ed. 195; St. 
Louis, K. C. & C. R. Co. V. Wabash R. Co., 152 Fed. 849, 861, 81 C. 
C. A. 643, 652; Bunch v. United States, 252 Fed. 673, 675, 164 C. 
C. A. 513, 515; Manhattan Trust Co. v. Trust Co. of North America, 
107 Fed. 328, 332, 46 C. C. A. 322, 326; Southern Minn. Ry. Ext. 
Co. V. St. Paul & S. C. R. Co., 55 Fed. 690, 694, 5 C. C. A. 249, 253. 

The decree of dismissal of the pétitions and statement of élection 
and claims of the Felkers, and of each of them, to a lien upon the 
mortgaged property superior to that of the mortgage of 1907, was 
right, and it is affirmed. 
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1. Gas "©=13 (.3) — Contract to furnish cannot be avoided because nnprofltaWe. 

lu the absence of a statute providing for the régulation of contraets of 
public utilities by a commission, a gas company contracting to furnish 
gas to another company's customers for specifled percentages of the 
selling prlce cannot avold the contract, because it Is or becomes unproflt- 
able, unless such right Is conferred by the contract itseif. 

^=3For otber cases ses eame toplc & KEY-NUMBSR in ail Key-Numbered Diges'ts & iDdexas 
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2. Gas ©^IP.CS) — CoHtract to furiiish beSd not to authorize avoidance, be- 
cause iinprofltaijle from increased cosl of opération. 

\Vli('r(! a produeer ot iiatural gas coiitracted to furnish gas to another 
coiupaiiy's custoiners for specilied pcrceiitaso.s of tlie selling piicc, over 
wliicli it was giveii no coutrol, a provision tliat it agreed froni time to time, 
by drilling and developing its territory and acquirlng and developing 
additional territory reasonably trihntary, to endeavor to tlie best ot its 
ability and so long a.s it miglit be reasonably profitable to furnish an adé- 
quate supply of gas, etc., applied ouly to conditions of supply, and not to 
conditions of opération apart from the acquisiiion and development of 
soui'ces of supply, and did not authorize the avoidance of the contract bo- 
cause unprofitable from inereased cosl of production, transportation, and 
njaintenaiice, vvbere its welIs had not falled and the cost of procurlng a 
supply of gas had not beconie prohibitive. 

Appeal from the District Court of the United States for the Eastern 
District of Arkansas ; Jacob Tricher, Judge. 

Suit by the Consumers' Gas Company against the Arkansas Natural 
Gas Company. From a decree for complainant, défendant appeals. 
Affirmed. 

W. B. Smith, of Little Rock, Ark. (John M. Moore, J. Merrick 
Moore, and H. M. Trieber, ail of Little Rock, Ark., on the brief), for 
appellant. 

W. H. Martin, of Hot Springs, Ark. (E. H. Wootton and T. K. 
Martin, both of Hot Springs, Ark., on the brief), for appellee. 

Before SANBORN and CARLAND, Circuit Judges, and VAN 
VALKENBURGIÎ, District Judge. 

VAN VALKENBURGH, District Judge. On January 30, 1911, 
the Hot Springs Gas Company, an Arkansas corporation, entered in- 
to a contract witli appellant whereby it was agreed that said appel- 
lant should sell and deliver to consumers of gas in the said city of Hot 
Springs, Ark., by means of the plant and equipment then ovvned by the 
said Hot Springs Gas Company, ail natural gas that might be required 
by the consumers thereof in said city of Hot Springs for a period of 
20 years thereafter not to excecd, hovvever, a total amount of 8,000,- 
000 feet per day for said term, or during any day of said term. The 
priées and terms governing the sale of natural gas to consumers is 
set forth in paragraph 13 of this contract, together with the basis of 
division between the parties thereto of the sums received therefor. 
By this schedule the appellant was to receive certain named per- 
centages of the selling price to consumers, which were fixed and es- 
tablished by the contract. Appellant was given no control over the 
rates to be charged to consumers, but the Hot Springs Company re- 
served the right to lower or alter said rates ; the proportion to ap- 
pellant remaining the same. Protection to apipellant, however, was 
preserved by the terms of section 14 of the contract, by which it was 
provided that : 

"In the event the Hot Springs Coiiii)any sliall sell natural gas at rates 
lower than those flxi>d in the said schedule, llJcn the proportion due the said 
Arkansas Company shall be based on such lower rates, and it is further ])ro- 
vlded, however, tliat tbe said Arkansas Company, if dissatisfied with the 
proportion it will receive ou tlie basis of such lower rates, may thereupon 

^z=?For other ease& see same topic & KEY-NUMBEK in al] Key-Numbered Digests & Indexes 
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tenninate this agreement after 6 months' notice in writing, of Its intention 
so to do, unless the said Hot Springs Company, before tlie expiration of the 
6 months' notice, restores tlie division of proceeds collected, base<l upon tlie 
rates named ih said scliedule, or sucti otlier notice as may be otherwiss agreed 
upon." 

Later the Hot Springs Gas Company conveyed and assigned ail 
of its rights under said contract to the Consumers' Gas Company, 
appellee herein, which assumed ail of the obligations of the Hot 
Springs Gas Company as contained in' said contract. After said 
contract had been in effect for nearly 7 years appellant demanded 
of appellee that it increase its rates to consumers of gas. This de- 
mand was refused, whereupon, on December 4, 1917, appellant serv- 
ed appellee with written notice to the eflfect that it would, after Janu- 
ary 1, 1918, refuse to supply appellee, or its consumers, with gas, and 
discontinue its supply to appellee on that date. Thereupon appellee 
brought its bill against appellant, praying that aj^pellant be permanently 
enjoined from requiring the appellee to raise the price of gas in ac- 
cordance with the demands of appellant, and that it also be per- 
manently enjoined from discontinuing the supply of natural gas to 
plaintiiï under said contract. It also prayed temporary relief pen- 
dente lite not material to this discussion. 

The suit filed originally in the state court was subsequently re- 
moved to the District Court of the United States for the Western 
Division of the Eastern District of Arkansas, because of diversity 
of citizenship, and there appellant duly filed its answer. Appellee 
at once moved the court to strike out those parts of the answer which 
assumed to set up the matter.s of défense upon which appellant relies, 
upon the ground that such paragraphs contained erroneous construc- 
tions of the contract between the parties, disclosed no défense to the 
bill of complaint, and because the facts therein alleged were other- 
wise irrelevant to the issues tendered. This motion was sustained 
by the trial court, and, the appellant electing to stand upon its answer 
and declining to plead further, a decree was entered in accordance 
with the prayer of the bill. 

Inasmuch as the paragraphs stricken from the answer contained 
the entire substance of appellant's défense to the bill, it will be neces- 
sary to set them out in full. 

"Défendant dénies that tlie priées and ternis covering the sale of natural 
gas to consumers is f ully set forth and flxed in paragrapli 1,'i of said contract. 
On the contrary, the scliedule of net rates Is set out in said paragrapli merely 
for the purpose of establishing a basis for the division of gross receipts be- 
tween the parties to the said contract, and it was as a basls of division only 
that it was stipulated in the succeeding paragrapli that said scliedule of 
rates should be in force for the full terni of said contract; the intention and 
purpose of said provision being that the basis established by the figures set 
out in said paragrapli should be in force duriiig the full term of the contract, 
and not the rates assessed against consumers. 

"Défendant allèges that in said contract it agrted and undertook that it 
would during the term of the contract, by driliing and developiiig-its then 
présent gas territory, and by acquiring and developing additional territory 
reasonably tributary to that then owiied or controUed by it, endcavor to the 
best of its al)illty, and so long as it might be reasonably profitable to it, to fur- 
nish and provide a supply of natural gas to the Ilot Springs Comiiany in 
sutticieut volume to nieet the reiiuiremeiits of Its consumers, witliin the limits 
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sot ont in said contract. And défendant avers tliat its nndertaking was eon- 
ditional upon its being able to procure and deliver gas at a reasonable profit 
to be reallzed by it above the eost of production and transportation. On that 
behalf défendant further alleses: That the wells from whicli it contracted 
to supply gas to furnish the plaintiff are situated in tlie state of Louisiana, 

an average distance of miles from the clty of Hot Springs, and ail 

sas delivered under said contract lias to be transported that distance. That 
Ihe llfe of gas wells is, and was at the time said contract was executed known 
to be, yery uiic(>rtain, and it was impossible for the parties to said contract 
to know how long the wells used in the iiroduction of natural gas might re- 
main productive. That the cost of acquirins; land for sinking wells and 
the maehinery neccssary to be used in producing gas and transporting It 
from the gns field to th(! city of Ilot Springs is very great and requires a very 
large inve'stment of capital. That the cost of maintainiiig the pipe liues and 
pumping stations necessary to be maintained in transporting natural gas and 
of opéra ting said lines was and is very large, owing to the fact that the mobility 
and natural tlow of gas is easily and very largely affectw] by changes in the 
weather, while the pipe Une i,s exposed to a great variety of accidents, that 
frequently interfère with and interriipt its use and involve large expenditures 
in the way of extraordinary and nnusual repairs; and on account of the large 
investment, the great expense of maintenance and opération, and the uncer- 
tainty of the duration of tlie plant and business by reason of the falling off 
of the supply, the business and investment was known to the parties to said 
contract to be extremelj' hazardous, and it was for that reason that the un- 
dertaking of the défendant to supply nafural gas during the term of the 
contract was conditionod that it should be able to do so at a reasonable 
profit in view of tlie uncertainty and the risk incident to the business, and 
in that behalf the défendant avers that the cost of production and transporta- 
tion of natural gas lias inaterially Increased since said contract was entered 
into. 

"Défendant further allèges that the average life of productive wells is from 
10 to 12 years. Constant exploration, testing, and boring for new wells is 
necessary in order to niaintain a natural gas plant in operating condition. The 
opeiiing and preparing of new wells for opération and tlio testing of unpro- 
ductive wells involves large expense, and there is also a lieavy loss growing 
out of the abandonment of exhausted wells, by reason of the fact that a great 
deal of costly maehinery used in natural gas plants becomes practically 
valueless when the property is abandoned. On account of the great risk and 
hazard iiivolved in the bu.siness, investors in securities on natural gas prop- 
erty requlre tliem to run short poriods to maturity, and it is necessary to 
provide for tlie rapid retirenieut of the principal, either by the création of a 
large sinking fund or by aunual paynients. 

"Défendant allèges: That it has invested In its wells, pipe Une, and plant 
the sum of $0,000,000. That it has operatod said plant for a period of 7 
years, and prior to the year 1917 Its business, after paying operating ex- 
penses, taxes and interest charges, showed a déficit of approximately $20,- 
OOO. It supplies many small cities and towns along its main pipe line with 
natural gas, including the city of Little Kock, which is the largest city, and 
consumes a very much larger quantity of natural gas than any other city 
or station, on its line. In the year 1917 a nillitary encampment was estab- 
lished at said city, at which there was assenibled a large nuniber of soldiers, 
whereby the population of said city and vicinity was very largely augmented, 
which resultcd in a very large increase in the consumption of gas in said 
city. That in the year 1910 the rates charged by défendant for natural gas 
were increased at ail points on its line, except at the city of Hot Springs, 
and by reason thereof, and the increase in the population and the consump- 
tion of natural gas in tlie city of Little Rock in the year 1917, as aforesaid, 
the gross and net earnings of defendant's business were increased, so that 
its net earnings for said year were $119,02;j.S5, after paying cost of opération, 
taxes, and allowing for dépréciation. 

"Défendant allèges that it has outstanding $2,015,000 of bonds, and that 
it lias never earned enough to enable it to pay any divideud on its stock, or 
more than interest at the rate of 6 per cent, per annum ou its said bonds. 
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"It allèges tlmt tlio clty of Hot Springs is 22 miles from defeiulant's main 
pipe Une, and in ordei' to supply it with natural gas it was iiecesnary to eon- 
struct and maintain a brandi Une of that lengtli, wliich increases tlie expenso 
of tvansporting and dcUvering natural gas at said city over points along 
its main Une, while tlie rate eoUected by défendant per thousand cubic feet 
for gas used for domestie purposes is not as large as at otlier points, and tlie 
sanie is true as to gas used for industrial purposes. 

"Défendant allèges that it does not and lias never realized a reasonable 
profit on tlie gas dolivered to plaintifC under said contraet. 

"Wherefore it is advised and avers tliat it is not obligated under the pro- 
visions of said contraet to continue to supply ])laintilï witb natural gas, and 
it prays that the injunction issued in this cause be dissolved and plaintiff's bill 
dismissed." 

[1] It must be concédée! at the outset that the reasons assigned by 
appellant for departing from the terms of the contraet, as originally 
entered into, embrace none of the excuses for nonperformance recog- 
nized by the law of contracts. In a proper case pubhc service com- 
missions may deal with questions of this nature and afford relief, 
because, when such commissions, with enumerated powers, are in 
existence when the contraet is made, the public service law, contain- 
ing the powers of such commissions, is read into the contraet ; but in 
the absence of such, as in the case at bar, individuals or corporations 
may not arbitrarily avoid contracts into which they hâve entered 
and courts may not permit them to do so. Unless, then, the right 
is conferred by the contraet itself , appellant must be held to the terms 
of its agreement. This is substantially conceded by appellant, which 
points to paragraph 7 of the contraet as authority for its action. 
This paragraph reads as follows : 

"Tlie Arkansas Company agrées that, during the term of this contraet, it 
will, from time to time, by drilling and devoloping its présent gas territory, 
and by acquiring and drilling and developing additional territory reasoiiably 
tributary to its présent plant, endeavor to the best of its ability, and so long 
as it may be reasouabl.y profitable, to furnish and provide an adéquate sup- 
ply of natural gas to the Hot Springs Company, in sufficient volume to meet 
the requiremeiits of its eonsuniers; that is to say. in the quantity or (luaii- 
tities herelnbefore set forth. That such drilling and developing shall be done 
in the manner usually followed by gas conipanies in conducting the natural 
gas business ; but tliis covenant is made with the f ull knowledge, by the Ilot 
Springs Company, of the risk and hasard of drilling for and obtaining gas, 
and no liability is assumed by the Arkansas Ciompany for fallure to furnish 
an adéquate supply of gas after reasonable effort bas been made to do so 
by the Arkansas Company, as above provided." 

[2] Appellant contends that this paragraph requires it to furnish 
gas only so long as it may be reasonably profitable so to do under the 
provisions of its contraet. We do not think this paragraph is sus- 
ceptible of that interprétation. We think it was never intended to 
permit the Arkansas Natural Gas Company to avoid the contraet 
merely because its performance became unprofitable in the ordinary 
sensé. The rates were fixed so far as appellant was concerned. If 
it had been intended to permit it also to bring about a raising or 
lovi'ering of the local rates to consumers, obviously that would hâve 
been provided for by réservation as explicit as that made in behalf 
of the Hot Springs Company. This section is a familiar one in 
natural gas contracts between producer and distributor. The supply 
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of natural gas is known to be elusive and uncertain. Xo company 
would undertake to supply a given volume of this commodity under 
any and ail circumstances. Paragraph 7 deals exclusively with the 
acquisition, drllling, and developing of gas territory, and the words 
"reasonably profitable" apply obviously only to conditions of supply, 
and not to conditions of opération under the contract, apart from the 
acquisition, development, and maintenance of sources of supply. To 
hold otherwise would be to say that the contract was of no binding ef- 
fect îrom the outset. 

Indeed, appellant in its answer avers that it vi'as the understanding 
of parties : 

'■Tliat Its undertakiiif; was conditioiial iipon Its belng able to procure and 
deliver j^as at a reasonable prolil: to be realizcd by It above the cost oC pro- 
duction and transportation," and "that it does not and lias never realized 
a reasonable profit on the gas delivered to plaintifï under said contract." 

Ihis is équivalent to saying that, having entered into this contract 
advisedly and with a full understanding of the conditions then exist- 
ing, it was not bound thereby from the very outset. Such a con- 
tention cannot be entertained. We are dealing hère with a contract 
hetween corporations, unafïected by the conditions which attach to 
public utilities subject to the control and supervision of the state 
through public service commissions. This contract dififers in no 
respect from any contract made betwecn individuals for the furnishing 
of spécifie commodities, in speciiic quantities, at a future date, with- 
out regard to fluctuations in the market or in the cost of produc- 
tion. If physical conditions applicable to this peculiar commodity 
had subsequently made it impossible to procure a supply except at 
prohibitive cost, inhering in the very uncertainty and perhaps remote- 
ness of the sources of supply, a différent question would be presented, 
because preserved in the contract itself ; but that question is not in 
this case. 

By the very paragraphs of its answer which were stricken out ap- 
pellant concèdes : 

"That the wells from which It contracted to supply gas to furnish the 

plaintitî are situated in the state of Louisiana. an average distance of ■ 

miles from the city of Hot Springs. and ail gas delivered under sald con- 
tract bas to be trans])orted that distance." 

Thèse wells were there when the contract was made, and are there 
now. It is then alleged that the life of such wells is now, and was 
then, known to be uncertain; but it does not appear that they hâve 
since failed. It is averred that the cost of acquiring land for sink- 
ing wells, and the machinery necessary to be used in producing gas 
and transporting it from the field to the city of Hot Springs, is very 
great and requires a large investment of capital ; that the cost 
of maintaining the pipe lines and jiumping stations necessary to be 
maintained in transporting natural gas and of operating said lines 
was and is very large for various stated reasons, ail of which was 
well known at the time the contract vi'as made. In short, ail the 
facts and circumstances set up as grounds for avoiding this contract 
must hâve been within the knowledge and contemplation of the par- 
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ties at the time the contract was made, or involve the familiar increase 
in cost of production, transportation, and maintenance, against which 
no provision was made by the terms of the agreement between the 
contracting parties. The courts cannot make new contracts for 
Htigants, nor relieve them from the légal effects of their own improvi- 
dent undertakings. 

The action of the trial court was right in striking from appellant's 
answer the ofïending paragraphs and in entering a decree in favor 
of the complainant below. Its action is accordingly afifirmed. 



AUTO ACETYLENE LIGHT CO. et al. v. PREST-0-LITE CO., Inc. 

(Circuit Court of Appeals, Sixtli Circuit. May 4, 1920.) 
No. 3354. 

1. Trade-marks and trade-names ■©^'ÎS — Essence of unfair compétition stated. 

The essence ot" uufair compétition in connection witli tlie reiilling and 
sale of plaintiff s acétylène gas tanks cousisted in the palming ofE of de- 
fendant's gas for plaintlff's. 

2. Trade-marks and trade-names <S=Î2 — ReflUing and selling complainant's 

acétylène tanks vvithout notice to purchaser held unfair compétition. 

Where defendant's dealer.*! exchanged, for ompty acétylène gas tanks 
put out by complainant, tanks of complainant's manufacture, bearing its 
trade-mark and label, but refilled by défendant witli its gas, without indi- 
catlng the substitution to tlie customers, except by a paper label at- 
taclied to the tank, which many customers did not notice or read, and cus- 
tomers were deceived into thlnking they were obtaining plaintiff's gas, 
and plaintifC was put to additional loss and expense in reiilling and re- 
palring the tanks when returned to it, because of the inferiority of de- 
fendant's gas, défendant was guilty of unfair compétition. 

3. Trade-marks and trade-names ®=89 — Party refilling complainant's acéty- 

lène tanks not relieved of liability for déception by its dealers. 

Défendant, who reflUed with its own gas coinplaiiîant's empty acétylène 
gas tanks, without removlug complainant's trade-mark or label, or in- 
dicating the substitution, except by a printed paper label, wa.s not re- 
lieved of liability for the acts of its dealers in palming off the refllled tanks 
as plaintiff's gas by the rule applicable to one who lias not encouraged the 
fraud of its dealers and lias done its full légal duty to preveiit déception. 

4. Trade-marks and trade-names <S=70(1) — Imitation misleading casual buyer 

is unfair compétition. 

To constitute unfair compétition, imitation noed not be such as to mis- 
lead the careful and discriminating purchaser, but is sufficient if it mis- 
leads the ordinary and casual buyer. 

5. Trade-marks and trade-names «S^S? — Decree restraining refilling of acéty- 

lène gas tanks without certain précautions against déception held jns- 
tilied. 

Where défendant was refllUng plaintiff's acétylène gas tanks with its 
own gas, and furnished them to customers with insufficient notice of the 
substitution, a decree forbidding such reiilling without obliterating plain- 
tiff's name, trade-mark, and labels to the complète extent tliat either 
plating or enameling would obliterate them, and without plating or 
stamping thereon a notice that they had been refilled, was warranted. 

6. Judgment «©=585 (5) — Decree dismissing suit for unfair compétition held 

not to bar subséquent suit, where déception was proved. 

A decree dismissing a suit for unfair compétition in connection with 
the refilling of plaintiff's acétylène gas tanks for lack of proof of decep- 

®:s}For other cases see same toplc & KBY-NUMBER in ail Key-Numbereû Digests & Indexes 
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tioii hchl iiot to bar a subséquent suit relating to materially changed con- 
ditions, in wliich actual déception and injury to complainaiit was shown, 
tliough defendant's Ial)el and the manner of its attachment to tlie tank 
wero tlie sanie during hoth periods. 

7. Judgmcnt '§^739— Not ordinarily conclusive of rights subsequently accru- 

ing. 

Oi-dinarily a judgment is not condusive of tlio rights of the parties 
^^•hi(■h ac'crued subse(iueiit to its rendition, tliough upon the same subjcct- 
niatter. 

8. Judgmcnt <S=^()34 — Expression of opinion by court not adjudication. 

In a suit to restrain unfair compétition in coiniection witli the refilling 
of complainant's aeerylene gas tanlvs, which was dismissed for laclc of 
proof of déception, the expression by tlie judge of the view that a paper 
label pasted by défendant on the tank negatived déception was not an ad- 
judication that such pasted label constituted a sufficient meaas of pre- 
ventiiig fraud and déception. 

Appeal from the District Court of the United States for the North- 
ern District of Ohio ; John M. Killits, Judge. 

Suit by the Prest-O-Lite Company, Incorporated, against the Auto 
Acétylène Light Company and another. From a decree for plaintifï, 
défendants appeal. Affirmed. 

W. S. Thurstin, Jr., of Toledo, Ohio, for appellants. 
Frank S. Lewis, of Toledo, Ohio, and Keyes Winter, of New York 
City, for appellee. 

Before KNAPPEN, DENISON, and DONAHUE, Circuit Judges. 

KNAPPEN, Circuit Judge. The Prest-O-Lite Company, Incor- 
porated, a manufacturer and distributor of acétylène gas for lighting 
automobiles and other vehicles, brought suit to restrain alleged un- 
fair compétition and infringement of trade-mark by défendants; the 
corporate défendant being a rival manufacturer and distribtitor of 
acétylène gas doing business at Toledo, Ohio, and the individual de- 
fendant being the président and gênerai manager of the corporate de- 
fendant. Complainant stores its gas in portable steel cylinders lined 
with asbestos, which absorbs a quantity of acétone, which in turn is 
saturated with acétylène gas introduced under pressure ; the oul- 
flow for consumption being valve-controlled. The entire package so 
filled by complainanj: with its gas is sold to the consumer in the first 
instance. Complainant's trade-mark for its dissolved acétylène con- 
tained in thèse cylinders was registered June 30, 1906. When the 
gas is consumed, the tank is, under complainant's long-established 
System, accepted at any one of its numerous agencies or dépôts 
throughout the United States in exchange for a package fully charged 
by complainant, on payment of a small fraction of the original price 
of the filled package. Complainant's container is copper- or nickel- 
plated, and bears a distinctive label, in rectangular form, which in- 
cludes complainant's trade-mark and the notice appearing below (ail 

©sjFor other cases see same topic & KBY-NUMBBR in ail Key-Numbered Dlgests & Indexes 
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plated upon the surface of the container), which we print in the mar- 

gin-' 

The gist of the charge against défendants is that they are recharg- 
ing Prest-O-Lite containers with acétylène gas of defendant's man- 
ufacture, and passing the same off as Prest-O-Lite product. The final 
decree below enjoined défendants from refilling Prest-O-Lite tanks 
with any material and from dealing in such tanks refilled by others 
than complainant without in ail cases removing or obliterating com- 
plainant's trade-mark, and from passing off such refilled tanks as 
Prest-O-Lite gas tanks, exchanges or refills. 

Right to relief has been sustained in several cases brought by the 
immédiate predecessor of the présent plaintiff, not only by this court, 
but in other courts, upon proof of facts such as are charged against 
thèse défendants. Prest-O-Lite Co. v. Davis (C. C. A. 6) 215 Fed. 
349, 131 C. C. A. 491 ; Fransioli v. Prest-O-Lite Co. (C. C. A. 6) 234 
Fed. 63, 148 C. C. A. 79; Searchlight Co. v. Prest-O-Lite Co. (C. 
C. A. 7) 215 Fed. 692, 131 C. C. A. 626; Prest-O-Lite Co. v. Heiden 
(C. C. A. 8) 219 Fed. 845, 135 C. C. A. 515, L. R. A. 1915F, 945. 
In accordance with thèse authorities, complainant was entitled to re- 
lief hère, provided un f air compétition is proven, and unless the dé- 
fense of former adjudication hereafter consîdered is sustained. 

[1-3] The essence of the wrong complained of consists in the palm- 
ing off of défendants' acetvlene gas for complainant's Prest-O-Lite 
gas. Standard Co. v. Trinidad Co., 220 U. S. 446, 461, 31 Sup. Ct. 
456, 55 L. Ed. 536; Samson Works v. Puritan Mills (C. C. A. 6) 
211 Fed. 603, 608, 128 C. C. A. 203, L. R. A. 1915F, 1107. There 
was presented to the District Court abundant testimony supporting 
this charge. The testimony of numerous witnesses directly tended to 
establish the existence of a practice among defendant's dealers of ex- 
changing for empty Prest-O-Lite tanks put ont by complainant tanks 
of the latter's manufacture, bearing its trade-mark and label, but 
refilled with defendant's gas, and without indicating to the customer 
the fact of the substitution except so far as information thereof might 
be conveyed by the printed paper label attached to the tank, stating 
that it was charged with acétylène gas made and compressée! by de- 
fendant Company, and that the gas therein contained was not repre- 

1 "l'RKSï-O-LITE. 

"No Style Dissolved acétylène préparer! and compressed 

into porous substance by the Prcst-O-Ute Co., Inc., compiles with I. C. C. 
spécification No. 8, maximum permitted pressure 250 Ibs. at 70 degrees Fahren- 
heit. Tensile strength ot steel 60,000 Ibs. This cylinder is exchanged in 
Prest-O-Lite System only when fiUed and issued by the Prest-O-Lite Co., Inc. 
Year of manufacture stamped on liead of cylinder. New York Fire Depart- 
ment certiflcate of approval No. 3." 

It appears that an order of the Interstate Commerce Commission prohibited 
the transportation of explosives, including acétylène gas, in Interstate com- 
merce, unless complying with the régulations of the Interstate Commerce 
Commission as to pressure. 

Défendant Toung testifled that, when défendant shipped in Interstate com- 
merce a Prest-O-Lite tank "after it had been empty," there was put on the 
crate containing it the requlrements of the Interstate Commerce Commission. 
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sented to be the same as that with which tlie tank was originally 
filled. Maii)^ witnesses, however, testified to accepting defendant's 
gas refills in the belief that they were filled by the Prest-O-Lite Com- 
pany ; that they would not otherwise bave accepted them; that they 
wanted Prest-O-Lite gas ; that they knew nothing of defendant's gas, 
and did not want it ; and that they either did not notice or did not 
read the label. In fact, défendant Young testified that — 

"Tho only evidoncc we Rivo tlio pnrclifisnr, and the only pvirtence, so far 
as I know, tliat tlio purclinsor lias, that the tank is not flllpd hy the Prest-O- 
Lite Company, is the lahel on tho tank, tliis * * * label of ours." 

The testimony, considered as a whole, which included the secur- 
ing of two dealers who had been handling the Prest-O-Lite product, 
amply establishes the existence of actvial and substantial déception 
of the public ; and while défendants would not be liable for the frauds 
of their dealers, provided the same were not encouraged by défend- 
ants, and had the latter done their full légal duty in providing and 
toward enforcing measures to prevent such déception (Winterton Gum 
Co. V. Auto-Sales Gum Co. [C. C. A. 61 211 Fed. 612, 617, 128 C. 
C. A. 212), the instant case does not fall within that rule. 

[4] Défendants' contention that customers need not bave been de- 
ceived, had they taken note of the dififerences disclosed to their sensés 
in the appearance between the Prest-O-Lite package filled by com- 
plainant and such package filled by défendant, is answered by the 
truism that the imitation need not be such as to mislead the careful 
and discriminating purchaser; it is enough that it misleads the ordi- 
nary and casual buyer. Coca-Cola Co. v. Gay-Ola Co. (C. C. A. 6) 
200 Fed. 720, 723, 119 C. C. A. 164. Indeed, there is abundant proof 
of actual déception in this regard of customers presumed to bave at 
least, if not more than, average intelligence and alertness. There was 
also substantial testimony of the inferiority of defendant's gas, caus- 
ing injury, not only directly to the customer so deceived, but entailing 
additional loss and expense to complainant in connection with the 
refilling and repairing of the tanks when returned to it in the regu- 
lar course of business. That compétition of that nature is unfair 
and is of a quality entitling complainant to relief is clear. 

[5] The decree appealed from forbids défendants to refill Prest- 
O-Lite tanks without replating or enameling the outer surface there- 
of, "so that the name of the Prest-O-Lite Company and the words 
'Prest-O-Lite' and ail complainant's labels shall he obliterated to the 
complète extent that either plating or enameling can be made to so 
obliterate, and such oblitération by plating or enameling shall not 
be dispensed with, no matter how such name and trade-mark or labels 
appear, whether plated, etched, or otherwise, and in addition there- 
to plating or stamping on the outer surface of the tank in legible and 
permanent form a notice that such tank has been refilled or recharged 
by défendants or their agents." Thèse requirements are assailed as 
exceeding the court's authority and as amounting to législation. 

The propriety of the requirement in question has been carefuUy con- 
sidered, not only by this court, but by the Circuit Court of Appeals 
of the Seventh Circuit, and has been by each of those courts sustained. 
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The court below, indeed, merely follovved the former décisions of this 
court. See the FransioH Case, supra, 234 Fed. at page 64, 148 C. C. 
A. 80, where the final order as made in both that case and the Davis 
Case is stated. In the Davis Case the "obUteration" had been by a 
paper label ; in the Fransioli Case by painting over the former label. 
In the Searchlight Case (C. C. A. 7) the so-called "oblitération" con- 
demned by that court was the same as that employed by défendants 
hère, viz. a paper label shellacked. In the instant case there is évi- 
dence that a shellacked label came off in the course of washing the 
car. In the Heiden Case (C. C. A. 8) the décision, so far as it went, 
is in harmony with the Davis, Fransioli and Searchlight décisions. 
We see no reason to départ from our former holdings on this ques- 
tion. 

[6] The facts respecting the alleged former adjudication are thèse: 
In 1909 plaintifï's predecessor brought suit in equity in the Northern 
district of Ohio, Eastern division, against the corporate défendant 
herein, to restrain alleged unfair compétition through exchanging for 
empty Prest-O-Lite tanks containers of that kind refiUed with Auto 
Acétylène gas. The testirnony tvas largely addressed to conditions in 
1908. At that time Prest-O-Lite tanks bore a label reading: "Prest- 
O-Lite Gas Tank. Manufactured solely by the Prest-O-Lite Com- 
pany" — followed by the company's place of business, number of the 
tank, and référence to the patents under which it is manufactured. 
The only other label stated that the device was sold and purchased for 
sale and use only when charged with gas by the Prest-O-Lite Com- 
pany; that no license was granted either to any one else to recharge 
the tank or to sell or use it when charged by any one else than the 
Prest-O-Lite Company; and that any sale or use of it in violation of 
thèse conditions and limitations would be considered an infringement 
of the letters patent under which the tank was made and sold. We 
print in the margin this last-mentioned label in full.^ At that time 
the Prest-O-Lite System of distribution was not so well established 

2 "Prest-O-Lite Gas Tank No 

"THE PREST-O-LITE COMPANY. 

"New York — Boston — Indianapolis — San Francisco — Toronto. 

"Patented Dec. 25th, 1900— May 12tli, 1903. 

"Notice — This device is sold and purchased for sale and use only when 
charged with gas by the undersigned. No license is granted to sell or use 
this device when charged by any one else and no license is granted to any 
one else to recharge this device. Any sale or use of this device when sold or 
used in violation of this condition and limited license will be considered as an 
Infringement of letters patent of the United States under which this device 
is made and sold and ail parties so selling or using this device contrary to the 
ternis of this limited license will be treated as infringers of said letters patent 
and render themselves liable to suit for Injunctlon and damages without fur- 
ther notice. This license is good so long as this plate remalns upon the device. 
Any erasures or removals of this plate vrill be considered a violation of the 
license. 

"A purchase Is an acceptance of thèse conditions. Agents and dealers are 
not authorized to vary this license. Tlie Commercial Acétylène Company. 
The Prest-O-Lite Company." 
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as it latterly came to be. The suit was dismissed in the District Court 
in 1910, lack of proof of déception being the meritorious reason as- 
signed ; Judge Tavlor stating in his opinion (Prest-O-Lite Co. v. 
Auto Acétylène Light Co. [C. C] 191 Fed. 90, 93) that— 

"Assuming tliat tlie complainant lias marte the most of its évidence as to 
déception, it ia not oiily measer, but trivial. Noborty ever seems to liave been 
deceived or Imrt by tlie conduct of the défendant.'' What tlie complainant 
really seeks to do is to establish a mouopoly in its gas tanks. * * * Tliere 
is no légal objection to a monopoly wliich arise.s ont of a patent, for it is 
in its very nature a monopoly ; but that cannot arise by intei'foring witli the 
freedom of some individnal who owns a tanlc to go anywhere lie pleases aiid 
get his tanli exchanged for anotlier tank, unless in the opération of the e-^- 
change that person is deceived, and through snch déception some reflection is 
cast upon the Prest-O-Lite Corapany's tank. That is the only way by which 
the Prest-O-Lite Company can get into thlg matter." 

From this decree of dismissal an appeal was taken to this court, 
but later dismissed by the Prest-O-Lite Company. The bill in the 
instant case was filed in 1917, the proof being directed largely to con- 
ditions in 1916. Subséquent to Judge Tayler's décision the labels upon 
complainant's tanks were changed to read as hereinbefore stated in 
the description of the tanks in use during the period covered by the 
présent litigation. 

As already said, there was in the instant case compétent and con- 
vincing évidence of actual déception of the public as well as direct and 
substantial injury to the Prest-O-Lite Company by defendant's method 
of putting out Prest-O-Lite refills. 

We think it clear that the dismissal of the Cleveland suit in 1910, 
under the conditions then existing and for lack of proof of actual dé- 
ception or injury, is not a bar to the instant suit, instituted seven 
years later, relating to materially changed conditions, including actual 
déception of the public and actual injury entailed on complainant as 
well as upon the public, notwithstanding defendant's printed label and 
its attachment to the tank were the same during both periods. It does 
not appear in the présent case that during the period covered by the 
litigation in the Cleveland suit there existed in fact the déception and 
injury, proof of which was lacking in that case. Conditions not ex- 
isting during the period covered by the earlier suit were not and 
could not hâve been litigated therein. The cause of action in the sec- 
ond suit was, in a proper sensé, a new right of action. 

[7] Ordinarily a judgment is not conclusive of the rights of the par- 
ties which accrue subséquent to the rendition of that judgment, al- 
though upon the same subject-matter. 2 Black on Judgments (2d Ed.) 
§§ 725, 741, 747; McLaughlin v. McGee, 79 Pa. 217; Amrhein v. 
Dye Works, 192 Pa. at pages 257, 258, 43 Atl. 1008. So where, in a 
suit for the infringement of a patent the bill is dismissed for failure 
to show any infringement, this will not estop the plaintitï from suing 
the same défendant again for a subséquent and différent infringement. 
2 Black on Judgments, supra, § 728; Steam Gauge, etc., Co. v. 
Meyrose, 27 Fed. 213 (opinion by Circuit Judge — afterwards Mr. 

^ The transcript of the évidence in the District Court in the Cleveland case 
shows an absence of substantial proof of actual déception. 
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Justice — Brewer) ; Robinson v. American Car Co. (C. C. A. 7) 150 
Fed. 331, 332, 80 C. C. A. 127. And compare Russell v. Place, 94 
U. S. at page 609, 24 h. Ed. 214, and Hubbell v. United States, 171 
U. S. at page 209, 18 Sup. Ct. 828, 43 L. Ed. 136. This rule is equally 
applicable to infringements of trade-marks and unfair compétition. 

[8] With respect to the spécifie relief granted below, already re- 
ferred to, it is true that Judge Tayler expressed the view that the 
label pasted on the tank negatived the idea that the Prest-O-Lite Com- 
pany charged it, and therefore that — 

"No déception is practiceii on any person who does siicli an unimportant thing 
tç an automobile as to exchangf Oie acétylène tank, If the label is there before 
his eyes, and if be does not read it he cannot claim that he was deceived." 

But this language was merely incidental to the gênerai subject of 
déception, and neither it nor the statement that the label ought to be 
détachable (for a new one should be put on whenever the tank is 
refilled by any one but a Prest-O-Lite concern) can be considered an 
adjudication that such pasted label would constitute a sufficient means 
of preventing fraud and déception. That the trial judge recognized 
that défendant would be liable for actual déception of the public is 
shown by the statement, among others, that — 

"It would probably be an outrage on the rights of the complainant for the 

défendant on its own motion to take the plate ofC and pass off on the com- 

munity as its own the tank of the Prest-O-Lite Company's manufacture. 
* * * " 

The judgment of the District Court should be affirmed. This con- 
clusion makes it unnecessary to consider appellee's motion to dismiss 
the appeal, which, if granted, would reach the same substantial resuit. 



MAMAUX V. UNITED STATES. 

(Circuit Court of Appeals, Sixth Circuit. May 4, 1920.) 
No. 3352. 

1. Constitutional law <§=321 — Exclusion of wage-earners from grand jury 

must be purposefui, to constitute discrimination. 

Conceding that the purposefui exclusion from the grand jur.y which 
indicted défendant and the jury which convicted him of members of the 
wage-earning, laboring class, otherwise qualiiied, merely because they 
belong to that class, constitutes unlawful discrimination, the exclusion 
must be intentionai and because they were of such cla.ss, and the mero 
fact that there were no wage-earners on the jury does not support tho 
claim of discrimination. 

2. Indictment and information <S=140(3) — Purposefui exclusion of wage-earn- 

ers from juries a question of fact on motion to quash. 

As the law of Ohio does not exclude persons of the wage-earnlng class 
from jury service, the question whether there was a purposefui exclusion 
of such persons from the grand and petit juries is a question of fact, 
on a motion to quash on that ground. 

3. Indictment and infoi-mation '©=140(2) — Evidence admissible on motion to 

quasli to show discrimination in selecting juries. 

Conceding that the purposefui exclusion from grand and petit juries of 
members of the wage-earning laboring class because belongiug to tlitit 

(gssFor other cases see same topio & KBY-NUMDER in ail Key-Numbered Digests & Indtxts 
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class, constltutes unlavvfiil discrimination, tlie rejection of évidence of 
sueli purposefui exclusion on motion to quash tlie indictment would con- 
stitute réversible error. 

4. Iiidictmeiit and information <&='140(2) — Motion to quash must be supported 

by évidence aside from the motion. 

A motion to (iiiasli the indictment on tlie ground tliat wage-earners had 
beon lutontionally excluded from grand and petit juries, though sup- 
ported by the afiidavit of defendant's attorney, was not évidence of the 
tacts alleged, and where no proof was offered in support of tlie motion 
it was properly overruled. 

5. Indictment and information &^Ufi{2) — Statement, in motion to quasli, of 

readiness to verify, does not dispense vvith offer of proof. 

A statement, in a motion to quash the indictment for discrimination 
In the sélection of gran* and petit juries, of defendant's readiness to veri- 
fy the facts alleged, did not dispense with the necessity of the actual prés- 
entation or offer of spécifie proof to support the motion. 

6. Criniinal law <S=»1172(l) — Instruction as to défense that objectionable 

statements were made under compulsion held not prejudicial. 

On a trial for violating tlio Kspionagc Act (Comi). St. 1918, Comp. St. 
Ann. Supp. 1919, §§ 10212a-] 0212h), defended on the ground that défend- 
ant, who was in cusUidy for anothcr offeiLse, made the objectionable 
statements under compulsion of the judge, deputy sheriff, and other offi- 
ciais, an instruction ihat a threat of future injury would not justify an 
act otherwise constituting a crime, held not prejudicial. 

7. Criminal law ©^JliaSCS, 6) — Exception to failure to charge ineffective, 

where request or charge given does not appear in record. 

On a trial for violating the Espionage Act (Comp. St. 1918, Comp. St. 
Ann. Supp. 1919, §§ 10212a-10212ii), by statements made while défendant 
was in custody for another offense, an exception to the "failure of the 
court to charge the jury that if the défendant was under moral compul- 
sion, in that he believed he was requircd to answer the men who had the 
authority to question him on thesn points, he would not be guilty," was 
Ineffective, where the record dld not show that sueh request was present- 
ed, or what, if anything, the court charged on that proposition. 

8. Criminal law "S^llZSCS) — Failure to charge not reviewable, where record 

does not show what was charged or requested. 

ïho failure to instruct on defendant's contention that the violation of 
Espionage Act (Comp. St. 1918, Comp. St. Ann. Supp. 1919, §§ 10212a- 
10212h) was procurcd by officers haviiig him in custody, and that he was 
actually lured into such violation, is not reviewable, where the record 
does not show what, if anything, the court charged on that subject, or 
what it was asked to charge. 

In Error to the District Court of the United States for the Sotithern 
District of Ohio; John E. Sater, Judge. 

Jacques Mamaux was convicted of an offense, and he brings error. 
Affirmed. 

Joseph W. Sharts, of Dayton, Ohio, for plainfiff in error. 

Stuart R. Bohn, U. S. Atty-, of Cokimbus, Ohio. 

Before KNAPPEN, DENISON, and DONAHUE, Circuit Judges. 

KNAPPEN, Circuit Judge. Plaintiff in error was convicted upon 
an indictment under section 3 of the Es])ionage Act of June 15, 1917, 
as amended May 16, 1918 (40 Stat. 553 [Comp. St. 1918, Comp. St. 
Ann. Supp. 1919, § 10212c]), charging him with uttering and publish- 
ing, while the United States was at war with Germany, certain lan- 

ig^sFor other cases sec same toplc & KEY-NUIIBEU in ail Key-Numbered Digests & Indexe» 
2G4 F.—oZ 
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guage and statements concerning, respectively, the flag and the military 
forces of the United States, intended to bring such flag and military 
forces, respectively, into contempt, scorn, contumely, and disrepute. 
This writ is to review the judgment of conviction. The errors assign- 
ed, as presented hère, relate to, first, the overruling of a motion to 
quash the indictment; and, second, an instruction contained in the 
charge to the jury. 

1. By the motion to quash, so far as material hère, it is asserted 
that — 

"The names selected and put In and those drawn from the jury box, both 
for grand and petit jury service lierein, do not indude names of the wage- 
earning laboring class, wliich dépends niainly or entirely upon the sale of its 
labor power for maintenance, to which class défendant belongs, and which 
is a large class within said division and district, being at least one-half the 
population thereof. Members of said class hâve been purposely excluded 
from said jury service, and this défendant thereby deprived of his right of 
trial by due prooess of law as provided by article 5 of the amendments of the 
Constitution , of the United States. * * * The défendant says ail thèse 
facts are prejudicial to his défense, and ail of them he is ready to verify." 

The make-up, and the proceedings on the impaneling, of the petit 
jury (there was no challenge to the array) strongly tend to négative 
the charge of purposeful discrimination as to that jury, which in- 
cluded, not only a bookkeeper (who had but two shares of stock in 
the Company he worked for), a clothing salesman, who had no interest 
in the business save as an employé, and a man employed in the shipping 
department of a coal company, but (if wage-earners are to be limited 
to those engaged in manual, menial, or mechanical labor) one who for 
nine months in the year drove a truck and the remainder of the time 
worked as a carpenter or as a printer. 

[1-5] As to both the grand and petit juries: For the purposes of 
this review we shall treat the motion to quash as unéquivocally as- 
serting that members of the wage-earning laboring class were pur- 
posely excluded from service on the grand jury which indicted de- 
fendant, and from the petit jury which convicted liim, and because 
they were of that class, notwithstanding the possible ambiguity in 
the statement that "members of that class hâve been purposely ex- 
cluded from said jury service," etc., as well as the grave and unusual 
nature of the allégation made and the légal requirement that the défense 
ofïered must be pleaded with strict exactness. Agnew v. United States, 
165 U. S. 36, 44, 17 Sup. Ct. 235, 41 L. Ed. 624. So treating the al- 
légations, and conceding, for the purposes at least of this opinion, that 
the purposeful exclusion from either jury of members of the wage- 
earning laboring class (otherwise legally qualified) merely because 
they belong to that class, constitutes tmlawful discrimination of the 
same character as if on account of race or color, and further conced- 
ing that the motion to quash was seasonably made (Carter v. Texas, 
177 U. S. 442, 447, 20 Sup. Ct. 687, 44 U Ed. 839; Crowley v. United 
States, 194 U. S. 461, 474, 24 Sup. Ct. 731, 48 L. Ed. 1075)^, we find, 
upon the record before us, no error in denying the motion. The mère 
fact, if it were such, that there were no wage-earners on the jury, would 
not be enough to entitle plaintiff in error to complain. It must at 



MAMAUX V. UNITED STATES SIQ' 

(264 P.) 

least appear that wage-earners were purposely excluded because they 
were of that class. Martin v. Texas, 200 U. S. 316, 318, et seq., 26 
Sup. Ct. 338, 50 L. Ed. 497; Thomas v. Texas, 212 U. S. 278, 283, 
29 Sup. Ct. 393, 53 L. Ed. 512. As by the law of Ohio persons of the 
wage-earning class are not excluded from jury service, the question 
whether there was such purposeful exclusion and discrimination be- 
came, on the filing of the motion, one of fact. Martin v. Texas, supra, 
200 U. S. at pages 318-320, 26 Sup. Ct. 338, 50 L. Ed. 497. 

The record does not indicate that any évidence whatever was intro- 
duced in support of the motion. Nevertheless, had such évidence been 
offered and rejected, the déniai would, on the concession before made, 
constitute réversible error. Carter v. Texas, 177 U. S. 442, 448, 20 
Sup. Ct. 687, 44 E. Ed. 839. The record, hovvever, in this regard in- 
dicates merely that on the opening of the trial, and on the withdrawal 
by leave of the court of the plea of not guihy theretofore entered, the 
motion to quash (that day filed) was "upon considération by the court" 
overruled, and, after similar overruling of demurrer to the indictment 
and re-entry of the plea of not guilty, the trial proceeded. There was 
no offer whatever of proof in support of the motion, unless by the 
statement therein of readiness to verify the facts alleged, and the 
fact that the motion was supported by affidavit of the attorney of 
plaintifif in error. But, assuming that, had the government noticed the 
motion for argument as a matter of law (as does not appear to hâve 
been donc), a différent situation might be presented, it is clear that — 

"The facts stated in the written motion to quash, although that motion wa.s 
vérifiée! by the aiiidavit of the accused, eould not be used as évidence to 
establish those facts, except with the con.sent of the * * * prosecutor or 
by order of the trial conrt. No such consent w&s given. No such order was 
made. The grounds assigned for qua.shing the indictment should liave been 
sustained by distinct évidence introduced or offered to be introduced by the 
accused. He could not, of right, insist that tlie facts stated in the motion to 
quash should be tal^en as true simply because lus motion was verified by bis 
affidavit. The motion to quash was tberefore unsupported by any compétent 
évidence ; consequcntly, it cannot be held to bave been erroneously denied." 
Oharley Smith v. Mississippi, 162 U. S. at page COI, 16 Sup. Ct. 903, 40 L. 
Ed. 1082. 

In the Smith Case, as is the case hère, the prosecution had not for- 
mally denied the facts alleged in support of the motion, as occurred 
in Martin v. Texas, supra, in which latter case (200 U. S. 320, 26 Sup. 
Ct. 339, 50 L. Ed. 497)' the Smith Case was cited and quoted from with 
approval ; the court adding : 

"The présent case cannot be distinguished from the Smith Case, and we 
are unable to hold, upon this record, that it was error to overrule the motions 
to quash ; for, as already stated, it does not appear that the facts stated in 
those motions were established by évidence, or that the accused, after filing his 
motions, made any separate offer to prove them by witnesses or was denied 
the opportunicy to make such proof." 

It seems clear that the statement in the motion of readiness to verify 
did not dispense with the necessity of actual présentation or offer of 
spécifie proof at the time the motion was brought up for action thereon. 

2. Défendant was arrested for intoxication and lodged in the county 
jail. His conduct immediately thereafter is said to hâve been so vio- 
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lent and destructive that the jailer was obliged to use physical force 
in locking him in a cell. In the struggle with the jailer, or in a fight 
with another prisoner, or both, he claims to hâve been "beaten up." 
On the next day he had a talk at the jail with the deputy sherift, and 
later with the mayor, also with a judge of the court of common pleas, 
and a day or two later he was brought into the sherifï's office, where 
there were présent the deputy sheriff, the judge referred to, the mayor 
and an investigator of the fédéral Department of Justice. There was 
évidence that the language and statements charged in the first count 
of the indictment were made to the deputy sheriff on the morning after 
defendant's incarcération, and that those charged in the second count 
were made at the conférence a day or two later in the sherifï's office. 
Upon the trial the défense, at least in part, seems to hâve been that 
the statements were induced by compulsion and duress on the part of 
defendant's interlocutors ; défendant testifying that in a talk with 
the deputy sheriff the morning after the arrest (presumably the one 
testified to by that officer) he was told that, if the deputy's questions 
were not answered, défendant vvould "go through the same machine 
as I went through the night before"; that "it was absolutely com- 
pulsory that I answer the questions, and if he was not able to get any 
answers from me he would bring in sufficient force to get it"; that 
the judge in the course of his conversation told plaintifï in error, "You 
will be forced to answer my questions ; that is what I am hère for," 
and that he answered the judge's questions because "Judge Miller 
and Mr. Beahrs [the deputy sheriff] told me it was absolutely compul- 
sory that I answer their questions" ; that at the hearing at which the 
représentative of the Department of Justice was présent he was told 
that "it was absolutely essential that I answer ; * * * l answered 
because I was told that I had to answer," and that "I was very fear- 
ful of those ofïicers at the time they were talking to me, * * * 
owing to the brutality shown by Beahrs"; also that when he was in 
the sherifï's office he was led to believe he was undergoing a second 
trial. With one exception^ each of the officiais named denied any 
threats, compulsion, or duress ; the testimony being, on the contrary, 
to the efifect that he was told by one or the other of those persons 
that he need not answer questions unless he wished to do so. 
[6] In the course of the charge the presiding judge said: 

"There is another matter interposed hère as a défense, and that is the de- 
fendant's claim that whatever statements he made were made under duress 
or compulsion, that hère were certain oiiicers of the iRw about him who 
quizzed him, and tliat he was told he had to answer, and that he made the 
answers there under compulsion. Did he do so? Is that the situation hère? 
The government's position is that whatever lie did was done voluntarily ; 
that he was warned, and there is évidence hère, for instance — Miller, as I 
recall it ; but it is for you to say wliat the évidence m — that brlngs in other 
matters that might in any event be held to be reprehensible, and that he was 
warned that he need not answer unless he desired. Tliere is évidence hei'e hy 

1 The exception is this : The deputy sheriff stated that when, on tlie morning 
after the incarcération, lie asked défendant what his nationality was, an i 
"he said he was nothing, I told him that was a fair question, he was int{>lli- 
gent, and he would be obliged to answer that (luestioii. He said, 'If you 
hâve to know what I am, then, by God, I am an I. W. W.' " 
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tho govornmont tliat, \Yhatover his coïKlition was on tlie nlglit that he was 
taken to flie jail, ho was sober on the next day and on others of the subsé- 
quent days wlion ho was in prison and had conversations with the persons 
nientioned. Is the govoi'nmont's position correct that this man was sober, 
and that he acted voluntarily, and that thore was no compulsion upon him? 
ïhore is a confiict in tlio twb claims mado. and it is for you to say wliicli is 
correct. 

"An act which woiild orherwise constitute a crime may be oxcused on th(» 
ground that it was done under comiiulsion or duress. The fear wliicli will 
excuse the commission of a crime must hâve prococdcd from a l'easonable ap- 
préhension of an inim('<iiate and aetual danser tliroatenlng the accused with 
death or with bodily Iiai'Ui. His approhoiision of the loss of property or of 
slight or romote injury to his porson is not sufficient. A threat of future in- 
jury is not enougli. 12 Cyc. IGl." 

This was followed by a further instruction, which we print in the 
margin.- 

Counsel for plaintiff in error excepted — 

"to the rnlinff of tlie court tl:at appréhension of future injury would not be 
enouKh to excuse the statomcnts, and tlie [assortcdl fallur(\ of tho court to 
cnarse tne jury tliiit if tlie d(>f(>iulant was under moral compulsion, in that ho 
beiievod he was requirod to answer (ho mon who had the authority to ques- 
tion him on tlieso points, he would not be guilty under this indictment." 

Thereupon the court said : 

"Thore is a confiict in the tostimony as to whether there was anything said 
which would look toward duress or (Niinpulsion, and you will luidorstand 
* * * that you will hâve to détermine whether there was any such or 
not." 

No further exception appears. Error is assigner! upon the charge 
as contained in the second naragraph of the quotation therefrom con- 
tained iri this opinion (heginning with the words "an act which would 
otherwise constitute a crime"), as well as that contained in the note. 

[7] So far as concerns the défense of compulsion or duress through 
fear, the criticized instruction is supported by authority. Indeed, upon 
this record, the oniy exception in that regard which plaintiff in error 
is entitled to urge is that relating to 'the instruction that "a threat 
of future injury is not enough." I. C. R. R. Co. v. Skaggs, 240 U. S. 
66, 72, 36 Sup.'Ct. 249, 60 L. Ed. 528: Denison v. McNorton (C. C. 
A. 6) 228 Fed. 401, 408, 142 C. C. A. 631. It is doubtful whether the 
testimony of plaintiff in error tended to show that he was on either 
occasion actuated by fear or "threat of future bodily injury," as dis- 
tinguished from fear or threat of a practically immédiate injury, even 
if it should be thought that the court's statement immediately follow- 

* "I hâve just read te you the law on tho matter of duross or compulsion. 
and now. takins this évidence, it will be for you to say whother this défendant 
made any statoments there which were due to a reasonable appréhension of im- 
médiate and actnal danger threatening him with bodily harm. "Was there any 
threat of that kindV Was there anything in the situation that would givo 
rise to such an appréhension on his partV The approhension of injury, if it 
were of a slight or remote injury. would not be sufficient. A more threat of 
future injury would not be enough. It would bave to be such a situation as 
would give rise to a reasonable appréhension of immédiate and actual danger 
threatening the défendant with more than slight or remote bodily harm. 
You heard the évidence, and it will be for you to say whether there was any 
duress or compulsion or not." 
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ing the exception did not sufficiently cover the subject; and the ex- 
ception to the alleged failure to charge that "if the défendant was un- 
der moral compulsion in that he beheved," etc., is ineffective because of 
absence of anything in the record to show that such request was pre- 
sented, or what, if anytliing, the court charged upon that proposition. 

It is even more doubtful whether there was substantial testimony 
that the language and statements charged in the first connt were induc- 
ed by the alleged threats of the deputy sheriff, which défendant testi- 
fîed were made following his refusai to comply with the deputy's de- 
mand "to know where I came from, and my occupation, and my na- 
tionality, and so forth," questions usually put to prisoners — and the 
sentence imposed under the conviction upon both counts was much less 
than was imposable under the second count alone. Hardesty v. United 
States (C. C. A. 6) 168 Fed. 25, 26, 93 C. C. A. 417. In our opinion 
there was at least no prejudicial error in the portion of the charge 
excepted to. 

[8] The seriously and forcibly urged ground of attack upon the 
charge is its alleged failure to recognize and properly instruct upon 
defendant's contention, made hère, that the commission of the alleged 
offense was actually procured, and that défendant was actually lured 
into it, within the meaning of the criminal law. As counsel states it : 

"ïlie trial court, we believe, lias entirely mistaken the law. The crime con- 
sists in the utteranee of thf- words. But the prisoner was indnced to utter the 
woras. If left to himself, he would not hâve uttered them. The spectacle of 
oiHcers of the law deliberately eoaxing and quizzing the prisoner into the com- 
mission of a crime, in order to charge him with it, is revolting, it bears ail 
the essentials of a procurement. Public policy forbids conviction for a crime 
thus induced." 

But the difficulty in considering the défense Just stated is that we 
are left in the dark as to what, if anything, the court charged on that 
spécifie subject, or even what it was asked to charge. The record 
States only that "in the course of said charge the court said" (then 
foUows only so much of the charge, exceptions, and remarks of the 
court as we hâve quoted in this opinion). 

The judgment of the District Court should be affirmed. 
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GLASS CO. 

(Circuit Court of Appeals, Third Circuit. April 13, 1920.) 

No. 2521. 

Corporations <S=^620— Solvent corporation not restrained from maintaining pro- 
ceedings for dissolution at suit of one claiming damages for patent infringe- 
ments. 

A fédéral court held within its discrétion in refusing to grant an In- 
junction restraining défendant, a solvent corporation, from selling its 
property in good faith under direction of a state court in proceedings for 
its dissolution in accordance with the laws of the state; the injunction 
being asked by eomplainant in an infringement suit, whlch had pro- 
eeeded only so far as the granting of a preliminary injunction. 

(gzsFor other cases see same topic & KBY-NUMBBR in aU Key-Numbered Digesta & Indexes 



WINDOW GLASS MACH. CO. V. NEW BETHLEHEM W. G. CO. 823 

(2C4 F.) 

Appeal from the District Court of the United States for the Western 
District of Pennsylvania ; W. H. Seward Tiiomson, Judge. 

Suit in equity by the Window Glass Machine Company and the 
American Window Glass Company against the New Bethlehem Win- 
dow Glass Company. From an order refusing the injunction, com- 
plainants appeal. Affirmed. 

Clarence P. Byrnes, Samuel McClay, and George H. Parmelee, ail 
of Pittsburgh, Pa., for appellants. 

PL M. Rimer and Mafïett & Rimer, ail of Clarion, Pa., and Pat- 
terson, Crawford, Miller & Arensberg, of Pittsburgh, Pa., for appellee. 

Before BUFFINGTON, WOOLLEY, and HAIGHT, Circuit 
Judges. 

PER CURIAM. This appeal brings hère for review the refusai of 
the court below to grant an injunction. Such refusai followed the 
filing of an opinion, which sets forth at length the facts and questions 
involved, and we avoid needless répétition by a référence thereto as 
printed in the margin.^ 

1 "In this motion for an injunction to resfrnin tlie défendant from tlie sale 
of its real estate and plant, and thus dissipate and Impair its assets, we 
hâve from the pleadintis nnd évidence the followinfc situation: 

"The défendant corporation, after manufacturing window glass by ma- 
chinery for a period of al)out flve years, conclnded by corporate action to dis- 
continue business, wind up its aiïairs, and proceed in the court of common 
pleas of the state for a docree of dissolution and a distribution of its assets to 
its ereditors and stoeliholders. In conHunimation of this purpose, its real 
estate and plant was appraised by a certlfied aceountant at $13,500. An offer 
heiug made to purchase the property for $17,500, by resolution of the board, 
the offer was accopted, subject to the approvai of the stockholders, whieh ap- 
proval was had at the annual meeting held shortly thereafter. Before the 
consummatlon of the sale and the actual filing of the pétition for dissolution, 
plaintiffs move for an in.junctlon to restrain sale, alleging that the priée is 
wholly inadéquate and that the plant and équipaient is fairly worth ip70,000; 
that the disposition of the assets is not made in good faith, but is in fraud 
of the plaintlfl's' right.s, and for the purpose of defcating tlieir claim for dam- 
ages. The défendant conipany Is perfectly solvent, having only nominal dehts, 
with considérable material on hand, and with cash and United States treasury 
certiflcates amounthig to over $63,000. The plalntiffs not only hâve no lien, 
but hâve as yet no decroe, for an accounting. While a pi'ellminary injunction 
against infringemeut bas been Issued, It would be idle to speculate as to the 
resuit on final heariug, or îlie probabilities as to plalntiffs' claim when a 
final adjudication is had. Under thèse circumstances, what is the légal 
sltuafionV It goes without saying that the court has no power to conipel the 
défendant to continue in business, or to expend large sums of money for the 
equipment of its plant, suitahle to the demands necessary in Installing a 
différent fuel for its furnaces. What power. If any, has the court over the 
proposed liquidation of the company, the sale of its plant and ijroperty, for the 
purposes of dissolution and distribution? The answer, in my judgment, is not 
difficult. When a corporation is insolvent, It is so far civilly dead that. its prop- 
erty may be admlnistered as a trust fund for Uie beneflt of its stockholders 
and ereditors. A ditterent situation altogether exists where the corporation 
is solvent. The distinction is elearly drawn by the Suprême Court in HoUins 
V. Brierfield Coal & Iron Co., 150 U. S. at page 383, 14 Sup. Ct. at page 129, 37 
L. Ed. 1113, as follows : 

" 'When a court of equity does take Into its possession the assets of an 
insolvent corporation, it will administer them on the theory that they in 
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No question is now involved as to the jurisdiction and power of the 
court below to supervise and direct any matter connected witli the 
liquidation of the défendant corporation, and, as will be noted in the 

equity belong to the creclitors and stockholders, rnHier tluin to tlie corpori',- 
tion itselt. In otlier words, and that is tlie idea wliicli uiiderlies ail thèse ex- 
pressions in référence to "trust" In connection witli tho property of a corpora- 
tion, the corporation is au entity, distinct l'roni its stockholders as l'roui its 
creditors. Solveut, it lioîds its property as any individual holds lils, free Iroiu 
the touch of a creditor wlio bas acquired uo lien; free also froni the touch 
of a stockholdor wlio, thoujth eqtiitahly interested in, lias no lefjal right lo, 
the property. Becoming insolvent, the équitable interest of th(> stockliolders 
in the property, togetber wlth their conditional liability to the creditors, places 
the property in a condition of trust, lirst for the creditors, and then for the 
stockholders. Whatever of trust there is arises froni the peculiar and 
diverse équitable rights of the stockholders as iifrainst the ccu-poratiou in its 
property and their conditional liability to its creditors. It is rather a trust 
in the administration of the assets after possession by a court of eijuity than a 
trust attaching to the property, as such, for the direct benelit of eithcr creditor 
or stoclvholder.' 

"The assets of this coinpany are not in the eustody of the court for any 
purpose whatever. Solvent, it had the right to opéra te its business as it de(>ni- 
ed best, and if, in the judgmeut of its eoi'porate otlicers, it was deemed wise to 
wind up its business and be dissolved in accordance with law, it had and 
lias an undoubted right to do so ; this, of course, on the theory that the Com- 
pany Is acting in good faith. Fraud vitiates everything it touches, and a 
collusive and fraudulent sale is not binding upon him whose interests would 
be thereby defeated or Impaired. As was said by the Supreriie Court in Case v. 
Beauregard, 101 V. S. 090, 25 Iv. Ed. lOOl : 'It has been lield that a creditor, 
without having first obtained a judgment at law, may conie into a court of 
equity to set aside fraudulent conveyances of his debtor, nuide for the pur- 
pose of hlndering and delaying creditors, and to sul)ject the property to the 
payment of the debt due him.' 

"But hère I ani wholly unable from the évidence to flnd that tlie proposed 
sale is collusive or fraudulent. It is true that in the last fiscal yeur the de- 
fendant made in excess of $150,000, out of which it paid a bonded indebtedness 
of $50,000, and distributed some $60,000 to its stockholders. Part of this 
distribution was after tlie biU in eciui1;y for Infringement was filed, but ail of 
it before an injunction was asked to restrain the sale of its property. It is 
perfectly plain that the défendant had experienced considérable trouble in 
gefting a supply of gas, and that the gas company had falled to reuew its 
lease after demand, tlie lease expiring in the early spring of 1919, and that 
it was confronted with a very serious probleui as to an adéquate supply of 
fuel for the future. If gas was refiised, or funiished in insufïicient aiiiounts, 
only two courses were open to the company : One, to expend froni $.jO,000 to 
.'[SIOO.OOO to install gas producers; and the other, to go out of business. After 
careful considération, by laen deoply interested, wldely experienced, and ap- 
parently honest, they cîioso tho latter course. I camiot say that they were 
wrong. If my judginent were valuable, which it is not, I would say they were 
right. But certain it is that my judgment should not be substituted for theirs. 
The company having concluded to close down, to go out of business, it had a 
plant on hand which might or mlght not be usod as a glass factory. If the 
court's injunction against infringement should ultimately stand, tho ma- 
chines with which the plant was equipped could no longer be used. To couvert 
it into a hand plant would require the expenditure of $50,000 or more. If the 
plant stood idle, it would greatly and rapidly deteriorate, and it was not sur- 
Xirising, therefore, tluit an appraiser, ai)parently compétent and disinterested, 
should hâve appraised the plant at $13,500. The price of the plant to be paid 
at the proposed sale was $4,000 in excess of the valuation. 

"From ail the circumstanccs, which I caunot stoii to détail, I lind that the 
proposed sale and disposition of assets was not collusive and fraudulent, but 
made in good faith. During the trial, for the purpose, as alleged by counsel. 
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opinion, that company, in its proposée! course of invoking the aid of 
the State court in furtherance of its statutory dissolution stipulatéd: 

"That any déviation from tliis stipulation, or froni tlie Icgal settlement and 
liquidation of tlie défendant company's affairs, will justit'y the plaintiff in 
askin^' this court to résume its jurisdiction of supervising and directing any 
matter connected with the liquidation of the defenthint company." 

Under the situation that had arisen in the case, we are of opinion 
the court below was well within the range of that wide and wise dis- 
crétion as to procédure which the circumstances called for it to exer- 
cise, and that it committed no error in refusing at that time and under 
those circumstances to grant an injunction. 

We theréfore approve and affirm the court's action, and remand the 
record, without préjudice to any appHcation of the plaintitï for further 
or other rehef, if a changed situation should arise and necessitate such 
rehef. 

of furnishing some évidence of value, plaintifCs' comisel stipulatéd on the 
record that the American Window Ohiss Company, one of the plaintiffs, 
would hid the sum of $25,000 for tho plant, machincry, and equipment as it 
now is, with Ihe right to purchase the supplies on hand at the market priée 
at the time of the purchase, the bid to be paid in cash at the time of sale. 
Thereupon defendant's counsel stipulatéd on the record as foUovfs : 'Counsel 
for the défendant company is authoiiiied hy its président to state that the 
propositi(m made by the plaintiff company to bid .$25,000 for the property 
nained in the proposition is acceptable, and that it will be taken as a bid made 
hy the company at a public sale to be held by the trustées to be appointed in 
due course by the coiirt having jurisdiction of the liquidation of défendant 
company's property. And they further stipulate that no distribution of the 
assets of the company will be made, either the proceeds of the sale of the 
property or any other property or money coUected or received, except in ac- 
cordance with law, and that notice will be given to the plaintiff company of 
any such distribution and of any aecount flled, or of any other important 
matter or act taking place in coimection with the settlement of this company's 
affairs. It is further stipulatéd that any déviation from this stipulation, or 
from the légal settlement and liquidation of the défendant company's affairs, 
will justify the plaintW' in asking this court to résume its .iurisdiction of su- 
pervising and directing any matter connected with the liquidation of the 
défendant company.' 

"It also appears by the defendant's answer that it does not propose to sell 
any apparatus or method embodied or contained in any invention described 
in plaintiffs' bill for an injunction. It avers that the company does not iutend 
to sell any such apparatus or method, and that any machinery or apparatus 
which it may sell will hâve removed therefroai any and ail parts as to which. 
any infringement eould be claimed, and the défendant is willlng that such 
dismantling of said machinery or apparatus as may be necessary shall be 
made satisfactory to the plaintiffs. 

"Fi-om the foregoing faets and tindings, I cannot possibly conelude that 
the sale of ail the assets of the défendant under the direction of a court of 
comijetenr jurisdiction, in accordance with the laws of Pennsylvania, for the 
purposes of dissolution of the company and distribution to its creditors and 
stockholders, could be deemed in any sensé a dissipation of the assets and 
property of the défendant, or in any way an imjjairment or interférence with 
tue rights of the plaintiffs as they may ultimately be decreed. On the con- 
irary, I am .iustified in the assumption that they will be held and distributed 
in accordance with law, having fuU regard to the rights of ail parties, in- 
cluding the plaintiffs. When the sale occurs, the property will be started at 
the bid of the plaintiffs, and they are in a position to see that their rights 
are not impaired by tho sale at an inadéquate price. 

"The motion for an injunction is overrulcd, and the rule discharged." 
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STEWART PETROLEUM CO. v. BOARDMAN et al. 

(Circuit Court of Appeals, Eiglitli Circuit. Mareh 31, 192Cf.) 

No. 5463. 

1. BanUruptcy <S=89(1) — Banknipt not entitled to flxed term of 20 days to 
answer involuntary pétition. 

L'nder Baukruptcy Act, § 18b (Comp. St. § 9002), providing tliat tlie sub- 
pœna on an involuntary pétition sliall be returnable within 15 days, un- 
less tlie court fixes a longer time, and tliat the bankrupt or any of liis 
crpdltors may apppar and plead within 5 days after tiie retnrn day, the 
bankrupt is not granted a lixed term of 20 days in which to answer. 

3. Bankruptcy <S=>8e — Subpœna rcquiring answer by return day irregular, 
but not subjcct to be avoided. 

Though, under Baukruptcy Aet, § 18b (Comp. St. § i)002), a sub- 
pœna issucd Septembcr 27, rcquiring tlie alloged bankrupt to appear on 
October 12, witli a mémorandum stating tbat the pétition would be taken 
as confessed unless the answer was flled before the return day, was ir- 
regular, in that tlie banknipt should bave 5 days after tlie return day 
in wlilch to answer, the irregularity was not ground for an avoidance of 
the subpœna, where it was .served 10 days before tlie return day, and he 
had more than 5 days before the return day in whicli to answer. 

3. Bankmptcy <S='81(3) — Involuntary pétition held sufficientîy to plead claim 

of petitioner. 

In an involuntary pétition, the claim of one of the petitloners was suf- 
flciently pleaded by alleglng that it was for money had and received by 
the bankrupt on acçount of a protested check, represeuting the iiidebted- 
ness, issued by the bankrupt to the créditer, a copy of which was at- 
tached. 

4. Bankruptcy <Ê=>318(1) — Claim on protested check provable. 

Where a buyer sent a check to the seller, and also paid a draft drawn 
on him by the seller, and the seller then gave its check for the overpay- 
meut, which was protested,' the buyer's claim constituted a cause of action 
on contract, and proi^able in bankruptcy. 

5. Bankruptcy "S^GO — Receiver held appointed for bankrupt "because of In- 

solvency." 

Where suit was brought against a corporation for a receivership on the 
ground tliat its property was so mortgaged and pledged tliat it was in- 
solvent and could not meet its obligations, and that its officers liad aban- 
doned Its business, and it admitted such averments and joined in the prayer 
for a receiver, the appointment of the receiver was, "because of lusol- 
veiicy," witliin Bankruptcy Act, § 3a (4), Corap. St. § 0587, as to acts 
of bankruptcy. 

[Ed. Note. — For other définitions, see Words and Phrases, First and 
Second Séries, Insolvency.] 

Appeal from the District Court of the United States for the Eastern 
District of Oklahoma ; Joseph W. Woodrough, Judge. 

Pétition by H. C. Boardman and others to hâve the Stewart Pe- 
troleum Company adjudicated a bankrupt. From the judgment of 
adjudication, the alleged bankrupt appeals. Affirmed. 

W. V. Biddison and V. H. Biddison, both of Tulsa, Okl., for ap- 
pellant. 

Carroll, Mason & Honnold, of Tulsa, Okl, and R. E. Gish, of Kan- 
sas City, Alo., for appellees. 

©=3For otber case.q see same topio & KEY-NUMBER in ail Key-Numbered Dlgests & Indexes 
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Before SANBORN and CARLAND, Circuit Judges, and VAN 
VAI^KENBURGH, District Judge. 

SANBORN, Circuit Judge. This is an appeal of the Stewart Pe- 
troleum Company, a corporation, from its adjudication a bankrupt, 
by tlie court belovv on April 25, 1919, on a pétition of H. C. Boardman, 
the Western Bank Supjjly Company, a corporation, and the Stebbins 
Oil & Gasoline Company, three of its creditors, which was filed on 
September 27, 1918. 

[1, 2] The first complaint of this adjudication by the Stewart Com- 
pany is that the court below denied its motion to quash the subpœna, 
which it made upon the ground that this subpœna uniawfully required 
it and its creditors to appear and plead to the pétition on the fifteenth 
day after its date, when, as the Stewart Company contends, section 
18b of the Bankruptcy yVct (U. S. Comp. Stat. § 9602), granted them 
20 days for appearance and answer. The only provisions of this 
section pertinent to this contention are that the subpœna shall be re- 
turnable within 15 days, unless the judge shall for cause fix a longer 
time, and that the bankrupt or any of his creditors may appear and 
plead to the pétition within 5 days after the return day, or within such 
further time as the court may allow. There is nothing in this section 
that grants a fixed term of 20 days in which the bankrupt may answer. 
The subpœna was issued on September 27, 1918. It required the 
Stewart Company to appear before the court on October 12, 1918, 
then and there to answer the pétition, and there was a mémorandum at 
the foot of the subpœna, signed by the clerk, to the effect that, unless 
it filed its answer before the return day, the pétition would be taken 
as confessed, and a decree would be entered against it accordingly. 
The subpœna was served upon the Stewart Company on October 2, 
1918, 10 days before the return day. On October 15, 1918, the Com- 
pany appeared specially and moved to quash the subpœna. After ar- 
gument of the motion, the court on November 11, 1918, overruled it, 
and gave the bankrupt 15 days thereafter in which to file further 
plea. There was no error in this ruling. It gave the Company more 
time to answer than the statute required the court to give it. The 
fact is that the real complaint of the bankrupt was that the court, by 
the form of subpœna it issued, gave it the live days to answer pre- 
scribed by section 9602 before, instead of after, the return day. The 
court might hâve made the subpœna returnable October 7, 1918, and 
hâve given the bankrupt the 5 days thereafter to answer, and that 
course would bave been in exact conformity to law. Placing the 5 
days before, instead of after, the return day, did not deprive the Stew- 
art Company of full notice of the proceeding, and of the ample time 
within which he might answer. It was a mère irregularity, which 
presented no substantial ground for an avoidance of the subpœna. 

[3, 4] The second reason urged for a reversai hère is that the daims 
of the petitioners H. C. Boardman and the Stebbins Oil & Gasoline 
Company were not properly pleaded, were for torts, were not prov- 
able claims in bankruptcy, and were not provcd. The petitioners stat- 
ed in their pétition that Boardman's claim was for $1,505.18, money 
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had and received by the Stewart Company on account of a protested 
check, representing this indebtedness, issued by it to Boardman, a 
copy of which was attached to the pétition. The proof was that Board- 
man bought a car of gasoUne of the Stewart Company, which drew 
a 10-day draft on him for it and sold the draft to a bank. Mean- 
while the car of gasoUne reached Boardman, and he mailed his check 
for it to the Stewart Company. Boardman paid both draft and check, 
and the Stewart Company, being informed of that fact, mailed liim 
its check for the amount of the purchase price of the gasoUne, but its 
check was not paid, but was protested. No sound reason occurs why 
this claim was not sufficiently pleaded, or why the facts stated did 
not constitute a cause of action on contract, provable in bankruptcy, 
or why the proof thereof was not ample. The objections to the plead- 
ing and proof of the claim of the Stebbins Oil & GasoUne Company 
are not more tenable than those which hâve been considered, and 
they must ail alike be overruled. 

The court below found that the Stewart Company was insolvent 
when the pétition in bankruptcy was fiiled and for many months be- 
fore. Counsel strenuously argue that the évidence fails to sustain 
this finding, but a perusal of the évidence and a careful comparison 
of the assets and liabilities of the company, which that évidence dis- 
closes, hâve satisfied that this position cannot be sustained. 

[5] The petitioners alleged several acts of bankruptcy. Counsel for 
the bankrupt challenge the sufficiency of the pleading and proof of each 
of them. One of them was that on September 6, 1918, while the 
bankrupt was insolvent, the Black Printing Company brought a suit 
against it in a state court on an account, and applied for a receiver, 
on the ground that its property was so mortgaged and pledged that 
it was insolvent and could not meet its obligations, and that its officers 
had abandoned its business. The Stewart Company answered that 
the averments of the complaint in that case regarding its insolvency, 
etc., were so far true that it joined in the prayer for a receiver, and a 
receiver was appointed by that state court. In the suit under con- 
sidération the averments of the pétition in bankruptcy regarding this 
act of bankruptcy were proved. Counsel for the bankrupt challenge 
the sufUciency of this pleading and proof on the ground that the former 
contains no averment, and the latter no substantial évidence, that the 
receiver was appointed and put in charge of the property "because 
of insolvency." Bankruptcy Act, § 3a (4), U. S. Comp. Stat. § 9587. 
But the only grounds for the appointment of the receiver alleged in 
the complaint therefor were that the Stewart Company was in an 
insolvent condition and the abandonment of its business by its officers. 
On those averments a receiver was appointed, and thèse facts are am- 
ple to sustain the rational and logical conclusion that he was appointed 
because of the insolvency of the Stewart Company. 

Many other objections to the findings and conclusions of the court 
in its adjudication of this bankrupt hâve been made. Each of them 
has been considered. None of them, however, lias been discovered 
on account of which the adjudication below may lawfuUy be, or ought 
to be adjudged erroneous or ineriuitable. 

The judgment below is accordingly affirmed. 
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PIERCE OIL CORPORATION t. TAYLOR.» 

(Circuit Court ot Appeals, Eightli Circuit. April 6, 1920.) 

No. 5354. 

1. Explosives <S==>9 — Négligent sale sî ~wn. 

tlvidence hcld to .sustain a verdict finding that défendant was négli- 
gent in solling as kérosène an oil much more inflammable and explosive 
tUan kérosène, that might lawfully be sold, and that plaintifPs intestate 
was killcd by an explosion of such oil without négligence on her part. 

2. Explosives <S=9 — Klndling flre with Iterosene not négligence as matter of 

lavv. 

It cannot be said as matter of lavr that ttie use of kérosène in klndling a 
lire constitutes contributory négligence, regardless of the care exercised. 

In Error to the District Court of the United States for the West- 
ern District of Arkansas; Frank A. Youmans, Judge. 

Action by Elihu Taylor, administrator of the estate of Alice Taylor, 
deceased, against the Pierce Oil Corporation. Judgment for plain- 
tif?, and défendant brings error. Affirmed. 

James B. McDonough, of Ft. Smith, Ark. (Boyle & Priest, of St. 
Louis, Mo., on the brief, and J. J. Montgomery, of Clarksville, Ark., 
of counsel), for plaintiff in error. 

Ira D. Oglesby, Jr., of Ft. Smith, Ark. (George O. Patterson, of 
Clarksville, Ark., and Ira D. Oglesby and Ben Cravens, both of Ft. 
Smith, Ark., on the brief), for défendant in error. 

Before HOOK and CARLAND, Circuit Judges. 

HOOK, Circuit Judge. This was an action by the administrator for 
the death of Alice Taylor, caused by the sale by the défendant corpo- 
ration of an oil as and for kérosène, but in fact much more inflïmi- 
mable, and by its explosion when used. A verdict and judgment for 
the plaintiff resulted. The défendant sold and delivered the oil to a 
firm of retail merchants, knowing it was for resale to their customers 
as kérosène. A gallon of it was purchased as kérosène from the retail 
firm for use in plaintiff's family, of which the deceased was a member. 
While she was using it to kindle a fire in a stove, it violently ex- 
ploded, and she was so severely burned that her death soon followed. 
It was charged that, instead of being kérosène, as represented, the oil 
was gasoline, or of a character much more inflammable than the 
lawful standard of the former. The gênerai principles of direct lia- 
bility of an oil refiner and dealer to the ultimate purchaser in such 
cases appear in Waters-Pierce Oil Co. v. Deselms, 212 U. S. 159, 29 
Sup. Ct. 270, 53 L. Ed. 453, and we need not discuss them hère. 

[1] Naturally the principal controversy at the trial was over the 
true character of the oil sold and delivered by défendant to the retail 
firm. The sufïiciency of the évidence was raised by defendant's mo- 
tion for a directed verdict. The motion was denied, and the question 
is now presented hère whether there was substantial évidence to sup- 
port the verdict. We do not, on appeal, weigh conflicts in the evi- 

Cs>For oUter cases sec same topic & KEY-NUMBER in ail Key-Nnmbered Digests A Indexe* 
♦Rehearing denied August ï, 191!0. 
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dence or the credibility of the witnesses. That the verdict was ade- 
quately supported needs only a récital of tlie foUowing facts, which 
we think the jury were justified in believing from the proofs: 

The retail firm dealt in kérosène, but not gasoline. They had been 
ont of kérosène for several days before receiving from défendant tvvo 
drums or barrels of oil purporting to be kérosène; their store tank 
or container was empty. The contents of the barrels were traced in a 
way which reasonably precluded the chance of an accidentai admix- 
ture with other liquids more inflammable than kérosène. The plain- 
tifif's f amily, customers of the retail firm, did not use gasoline ; they 
also had been out of oil. They had an ordinary gallon coal oil can, 
which was empty when taken to the store. It was filled from the new 
supply furnished by défendant. There was no fire in the stove when 
the deceased poured oil from the can on the kindling; the explosion 
followed the use of a lighted match at the stove, and was unusually 
violent and destructive. 

Two separate samples of the oil were taken at différent times and 
tested by a chemist experienced in such matters. One of them was 
taken by a member of the retail firm from the supply in the store and 
sent by him to the chemist. The other was taken from a quantity pur- 
chased at the store by a neighbor of the deceased. The tests dis- 
closed ingrédients in both samples found in gasoline, but not properly 
présent in kérosène of the standard prescribed by the. state law. The 
points or degreeS of température at which they flashed, burned, and 
boiled were vciy much lower than for kérosène, and indicated a more 
quickly explosive character. Of course, there was a possibility of a 
malicious tampering with the oil after défendant delivered it to the 
retail firm, and also of a doctoring of the samples tested. But it 
rested in mère suggestion or argument, and was without real basis for 
suspicion. The fact that the samples were taken at différent times, by 
différent persons, and were tested with the same results, strongly 
tends to show their verity, and that they truly indicated what was Se- 
ing handled at the store, and, with other proof , what was furnished by 
défendant. It may be further observed that soon after the accident an 
officer of défendant obtained from the retail firm a sample from each 
of the two barrels of oil, but no évidence was offered of any analysis 
or test of them. 

[2] The évidence disclosed quite minutely the actions of the de- 
ceased just prior to the explosion. It cannot be said as matter of 
law that the use of kérosène in kindling a fire constitutes contributory 
négligence, regardless of the care exercised. Waters-Pierce Oil Co. 
v. Deselms, supra; EUis v. Republic Oil Co., 133 lowa, 11, 110 N. 
W. 20. Whether the deceased exercised reasonable care under the 
circumstances was submitted to the jury under appropriate instruc- 
tions, and the state of the évidence was not such as to require a find- 
ing contrary to that implied by their verdict. 

It is contended that the court erred in excluding the testimony of an 
agent of défendant that no complaints from other purchasers of the 
oil had been received. But the court afterwards reversed its ruling, 
and défendant then introduced a number of witnesses, who testified 
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as to their purchases and expériences with the same lot of oil. It 
is sufficient to say that the error, if any, was cured. 

It is further contended that the court erroneously charged the 
jury that the explosion was évidence of defendant's négligence. We 
think the instructions were as favorable to défendant as it could 
rightfully ask. The court charged that négligence could not be pre- 
sumed f rom the fact of explosion, but that the explosion might be con- 
sidered with the other évidence; also that the explosion and fatal in- 
jury to the deceased would not alone authorize the jury to find that 
défendant sold and delivered to the retail merchants an oil more highly 
inflammable and explosive than kérosène. There was considérable 
évidence of the respective characteristics of kérosène and gasoline; 
that as an explosive the former had grea'ter force than the latter, 
but that the conditions under which it would explode were quite dif- 
férent; that gasoline is more volatile and inflammable, and readily 
explodes at a much lower température, etc. The évidence also dis- 
closed the circumstances of the explosion in question, among which 
was the bursting of the oil can, 2 or 3 feet from the stove where the 
match was applied. The court properly allowed the jury to consider 
the explosion and its circumstances in determining the character of 
the oil. It did not, as argued, apply the doctrine res ipsa loquitur. 

The other assignments of error are not well founded, and do noi!' 
require particular mention. 

The judgment is affîrmed. 



IIUNTEK V. UMTEI) STATES. 

(Circuit Court of Appeals, Flfth Circuit. March 27, 1920. Reliearing Denied 

April 10, 1020.) 

No. 3451. 

1. Intoxicating liquors €=233(2) — Evidence of possession compétent on trial 

for can-ying on business. 

On a trial for illegally carrying on tlic business of retail liquor dealer, 
whére witnesses had testified tliat t!je.y bouglit liquor from défendant, and 
that on other occasions défendant toUl Iheni he had whisky for salo, if 
thcy waiited any, évidence of defendant's possession of whisky at a time 
prier to sucli sales was compétent. 

2. Criminal law ©=730(13) — Wliere coiinscl's argument not sustained by évi- 

dence, court sliould stop him and instruct jury to disregard. 

Where, on a trial for illegally carrying on the business of retail liquor 
dealer, tlicre '.vas no évidence of defendant's arrest i'or having liquor in 
his possession, as statod by the prosocuting attorney in hls argument, the 
court should hâve stopped him and instructed the jury not to consider 
such remai-k. 

3. Criminal law <@=>1171(1) — Improper reniarks not ground for reversai, un- 

less prejudicial. 

A conviction will not be reversed, because of the failure of the court to 
stop the prosecuting attorney and instruct the jury not to consider re-- 
marks not sustained by the évidence, unless it be reasonably apparent 
that défendant was damaged or prejuciiced by such remarks. 

<g;^For other cases sce same topic & KBY-NUMBEU in ail Key-Numbered Digests & Indexes 
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4. Criminal law 'S='730(13) — Remark of counsel, not sustained by évidence, 

ho!() iiot preJHîlieial. in view of jpstnictions. 

On a trial for illegally can-yini; on tlie biisiness of retail liquor rtcalcr, 
tlie remarie of tlie prosccutinK attorney in his argument that défendant 
was arrested for liaving liquor in his possession was not groniiil for re- 
versai, tliongh tliere was no évidence of sueh arrest, where lliei'e was 
évidence of the faet of possession, and on objection the court told the jury 
that they shoiild judge as to what the évidence showed. 

5. Criminal law <S=>1134(4) — Déniai of iicw trial not reviewable. 

The overruling of a motion for a new trial in a criiliinal case cannot be 
reviewed. 

In Error to the District Court of the United States for the South- 
ern District of Mississippi ; Edwin R. Holmes, Judge. 

Will Hunter, alias Will Turner, was convicted of an offense, and 
he brings error. Affirmed. 

J. H. Mize, of Gulfport, Miss., for plaintiff in error. 

Julian P. Alexander, U. S. Atty., of Jackson, Miss. (H. McK. Fulg- 
ham, Asst. U. S. Atty., of Jackson, Miss., on the brief), for the 
United States. 

Before WALKER, Circuit Judge, and CALL and HUTCHESON, 
District Judges. 

CALL, District Judge. This case was tried in the Southern district 
of Mississippi upon an indictment returned February 21, 1919, con- 
taining two counts. The first count charges the plaintiff in error with 
carrying on the business of a retail liquor dealer on the 17th day of 
February, 1919, without having paid the spécial tax required by law. 
The second count charges that the plaintiff in error on the same date 
<îid carry on the business of a retail liquor dealer, and through négli- 
gence fail to place and keep conspicuously in his place of business the 
stamp denoting the payment of the spécial tax imposed by law upon 
retail liquor dealers. 

A plea of not guilty was entered to this indictment, a trial had, and 
a verdict of guilty as charged rendered, upon which verdict said 
plaintiff in error was by the court sentenced to serve a year and a 
day in the Atlanta penitentiary from the date of his delivery, and to 
pay the costs of the prosecution. A motion for a new trial was 
made and denied. The plaintiff in error séeks the reversai of this 
judgment by this proceeding, and assigns five errors. 

[1] The first two errors assigned are based upon the testimony 
given by a witness that upon two occasions he had seen the plaintiff 
in error and another in possession of a quantity of whisky — once in 
August, 1918, and again in January, 1919. The objection shown in 
the bill of exceptions to testimony of the witness as to each of the 
occasions was that the évidence of the possession of whisky, with no 
other action shown to indicate intention to sell, was incompétent. 
This objection was properly overruled. 

Two witnesses had previously testified that in January, 1919, they 
had bought liquor from the plaintiff in error, and that on several 

^=>Por other cases see same topic & KBY-NUMBER in ail Key-Numbered Dlgests & Indexes 
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occasions the witnesses had been told by plalntiff in error that he had 
whisky for sale, if they wanted any. Certainly, under this state of tlie 
testimony, the possession of whisky at a time prior to the sales was 
compétent to go to the jury on the issue of whether or not the plain- 
tifï in error was engaged in the business of a retail liquor dealer. In 
fact, it seems to us that such testimony was not only compétent, but 
very pertinent, for the jury to consider on the issues of the trial. 

[2-4] In the argument of the case by the counsel for the govern- 
ment, he stated "that, when défendant was arrested for having this 
liquor at De Buys by Marshal Loposser," objection was interposed to 
the use of such language, because there had been no testimony that 
défendant had been arrested for having liquor in his possession. This 
objection was overruled by the court, he saying that the jury would be 
the judge of disagreement between counsel as to what the évidence 
showed, and the défendant noted his exception. This is assigned as 
error in the third assignment. 

The entire évidence is brought hère by bill of exceptions, and it does 
not show that the défendant had been arrested for having liquor in 
his possession, and under those circumstances the court should hâve 
stopped the prosecuting attorney and instructed the jury not to con- 
sider such remarks in arriving at a verdict. The prosecuting attorney 
should be careful not to travel outside of the testimony in presenting 
the case to the jury, but before an appellate court would be justified 
in reversing a case on the ground of the action of the court on ob- 
jection to remarks of counsel it must be reasonably apparent that the 
défendant suffered damage or was prejudiced by such remarks. In 
this case the pertinent fact of possession of the whisky had been 
testified to, and was before the jury for its considération. Certainly 
whether or not he had been arrested for having it would be entirely 
immaterial, and could not bave afïected the fînding of the jury to any 
extent. And, again, the trial judge did not attempt to say whether 
any such évidence was given, but left it to the jury to say whether 
there was such évidence. We find no réversible error on this assign- 
ment. 

The fourth assignment, that the évidence was not sufficient to sus- 
tain the verdict of guilty, is not, in our judgment, well taken. Taking 
the entire évidence contained in the bill of exceptions, if the jury be- 
lieved the testimony of the witnesses for the government, there is 
ample to sustain that verdict. 

[5] The fîfth ground assigned is the overruling of the motion for a 
new trial. This action of the court cannot be reviewed by the appel- 
late court. 

Finding no réversible error in the record, the judgment is affirmed. 
264 F.— 53 
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RBED V. HARKRADER. 

(Circuit Court of Appeals, Ninth Circuit. May 3, 1920.) 
No. 3347. 

1. Trial <S=>360(5) — Request to charge as to legitiinacy held covered. 

In an action of ejectment. wtiere plaintifl's right depended on proof that 
her niother was a ïialf-breed, a requested cliarge that, if the mother's 
mother was married to an Indian wlien the mother was born, tlie .iury 
must disregard testimony that a white man was the father, was sufficient- 
ly covered by the cliarge that a cliild born diiring niarriage is presumed 
to be legitimate, and that a-person claiming tlie contrary must overthrow 
that presumption by clear and convinciiig proof. 

2. 3Iarriage <S=>13 — Statute prescribing formalities does net învalidate com- 

mon-Iaw marriage. 

2 Hill's Anu. Laws Or. 1802, § 2856, prescribing formalities for mar- 
rlage, but not making invalid a marriage not conforming tliereto, does 
not invalidate a common-law marriage. 

In Error to the District Court of the United States for the Dis- 
trict of Alaska; Robert W. Jennings, Judge. 

Ejectment by Elizabeth Harkrader against C. R. Rééd. Judgment 
for plaintiff, and défendant brings error. Affirmed. 

H. H. Foison and John R. Winn, both of Juneau, Alaska, for .plain- 
tiff in error. 

A. H. Ziegler and Roden & Dawes, ail of Juneau, Alaska, for de- 
fendant in error. 

Before GILBERT and HUNT, Circuit Judges, and WOLVER- 
TON, District Judge. 

GILBERT, Circuit Judge. The plaintift in error was in the pos- 
session of a parcel of land in Juneau, Alaska, claiming to own the 
same through the will of George Harkrader, deceased. The défendant 
in error brought ejectment, claiming that she was the only child and 
sole heir of George Harkrader, and that the will was void as to her 
for its failure to mention her. It was conceded that under the law 
of Alaska, if a testator having a legitimate child devises his property 
by will without mention of the child, the will is, so far as she is con- 
cerned, void. The controversy in the court below concerned only the 
question whether Elizabeth was the legitimate child of Harkrader and 
entitled to inherit his estate. 

There was évidence for the défendant in error tending to show that 
in the year 1886 or 1887 Harkrader contracted and consummated a 
common-law marriage with a half-breed named Lilly Clark, and that 
the défendant in error was the sole living issue of that marriage. 
There was évidence for the plaintiff in error that Lilly Clark 
was not a half-breed, but a full-blooded Indian, the daughter of 
ICaklak and Emma Phillips, who were living together as man and wif e ; 
the purpose of the évidence being to show that a marriage between 
Lilly Clark and Harkrader was void under a statute which prohibited 
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the marriage of a white person to a full-blooded Indian. As against 
this évidence, Emma Phillips, the mother of Lilly Clark, testified 
that" the father of Lilly Clark was a white man named Henry Clark, 
with whom she had lived prior to her marriage to Kaklak. The jury 
found in a spécial verdict that Lilly Clark was a half-breed. 

[1] It is assigned as error that the court refused to instruct the 
jury, that, if they found that Kaklak and Emma Phillips were hus- 
band and wife at the time when Lilly Clark was begotten or born, 
they must disregard ail testimony of Emma Phillips that Clark was 
the father of Lilly, for the reason that Emma Phillips could not be 
heard to bastardize her daughter born in wedlock. We think the in- 
structions given by the court sufficiently covered the points involved in 
the requested instruction. The court instructed the jury that — 

"If a lawful marriage is had, tbe law présumes tliat any cliild which the 
woman had during the eontinuanee of that marriage, or wlthin nine months 
after it comes to an end, Is a legitimate child. I will say tho law présumes 
that, and any person who daims to the contrary must overtlirow that pre- 
sumption by clear and convincing proof. This is so, because the presumption 
of legitimacy in sueh a case would be one of the strongest presumptions of 
the law." 

[2] One of the issues in the case was whether or not there had 
been a common-law marriage between Harkrader and Lilly Clark. 
Upon that issue the jury found by a spécial verdict that the relations 
were of such a character as to constitute a common-law marriage, as 
the term was defined by the court. Error is assigned to the refusai of 
the court to instruct the jury that at the time when the relations be- 
tween Harkrader and Lilly Clark began there was no such thing in 
Alaska as a common-law marriage. The statute of Oregon, at that 
time in force in Alaska, provides as follows : 

Section 2856 : "In the goleninization of marriage, no particular form is re- 
quired, except that the parties thereto sliall assent or déclare in the pre.sence 
of the minister. priest, or judicial ofiicer solemnizing tlie same, and in the 
pre.sence of at least two attending witnesses, that they take each other to be 
husband and wife." 2 Hill's Ann. Laws, 1892. 

That statute, at the time of its adoption for Alaska, had not been 
construed by the Suprême Court of Oregon. Nor bas it since been 
construed. In Sturgis v. Sturgis, 51 Or. 10, 93 Pac. 696, 15 L. R- 
A. (N. S.) 1034, 131 Am. St. Rep. 724, however, it was held that, if 
the marriage of a ward takes place in Oregon without the consent of 
the guardian, it involves the violation of the law only as to the cere- 
mony, form, or qualification, and that, although the violation of the law 
may subject the ofïender to punishment therefor, the marriage is not 
by reason thereof void. The English common law sanctioning in- 
formai marriages has almost universally been recognized in this coun- 
try, notwithstanding statutory requirements of formalities. 18 R. C. 
L. 390. The Oregon statute does not déclare that no marriage shall 
be valid unless solemnized in the prescribed manner. It is the usual 
statute which requires ail marriages to be entered into in the présence 
of a minister or judge, and that it shall be preceded by a license and 
attested by witnesses. 
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"Such formai provisions may be construed as merely direntory, instead of 
beiiig treated as djestructive of the common-law right to form tlie marriase 
relation by words of présent assent, and tliis is tho rule geiierally adopted in 
coustruing statutes regulating marriage. Wliatever directions tliey may give 
respecting its formation or solenmlzation, tlio courts liave usually lie'd a mar- 
riage good at eommon law to be good, notwitlistanding tlie statutes, niiless ttiey 
contain express words of nnllity. Tliis construction is not precluded l)y tho 
fact that tlie statute in question imposes a penalty or even tliough the parties 
themselves may be puuished crlminally." 18 R. C. L. 398, and cases there 
cited. 

That rule has been followed in the courts of the United States. Meis- 
ter V. Moore, 96 U. S. 76, 24 L. Ed. 826; Travers v. Reinhardt, 205 
U. S. 423, 27 Sup. Cf. 563, 51 L. Ed. 865; Mathewson v. Phœnix 
Iron Foundry Co. (C. C.) 20 Fed. 281; Davis v. Prvor, 112 Fed. 
274, 50 C. C. A. 579; Sprtmg v. Morton (D. C.) 182 Fed. 330. And 
that such is the law in Alaska was held by Judge Brown in McDaniels 
V. McDaniels, 5 Alaska, 107. In view of thèse authorities, we think 
that the court below properly refused the requested instruction. 

We are not persuaded otherwise by Holmes v. Holmes, 1 S'awy. 
99, Fed. Cas. No. 6,638, cited by the plaintif!' in error. In that case 
Judge Deady found that the parties who, it vi^as claimed, had been 
united by a common-law marriage, were never in fact so married, that 
the facts indicated merely 6 meretricious relation. He also adverted to 
the statutes of Oregon requiring the observance of formalities, and 
said that without the observance of thèse the marriage relation, "it 
seems to me" could not be created in the state of Oregon. The re- 
mark was obiter, and was not based upon a review of the authorities 
other than a citation of décisions of the courts of two of the few 
States in which it is held that the statutes prescribing formalities are 
mandatory. 

We find no error. The judgment is afifirmed. 



CUTLER et al. v. NL-GOLD RING CO. 

(Circuit Court of Appeals, Eighth Circuit. April 8, 1920.) 
No. 5473. 

1. Bankruptcy 'S=»467 — Findîng that petitioner was not creditor presumed cor- 

rect on appeal. 

The légal presumption on appeal is that the flnding of the lower court 
that one of the signers of an Involuntary pétition In bankruptcy was not a 
creditor was correct. 

2. Bankruptcy ©=77 — Existence of three provable daims in favor of peti- 

tioners jurisdictional. 

In an involuntary proceeding, the existence of three provable claims, 
held by three petitioners, and, if challenged by pleading, plenary proof 
thereof, is jurisdictional and indispensable, under Bankruptcy Act, §§ 1(9), 
59b (Comp. St. §§ 9585L9J, 9643b). 

3. Bankniptcy <®=»76(1) — Seller, to wliom goods were returned for repairs, 

held not qualifled petitioner. 

AVhere a seller of rings agreed to repair any that were broken or in bad 
order, and a number of trays of the rings containing broken or bad order 
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riiiRR were rclnrncd, Imt iifvpr rcijnired or rotiinicd to tli(> bu.vpr, and the 
buyer was tbcrcïiy foniix'llod to pureliasc otlicr riiifîs to replace tliem at a 
priée In exeess of tlioKe returiied foi- repalr, the seller was uot a créditer 
as to the priée of siieh rings, eutitled to siRn a pétition in bankruptcy, un- 
der Bankruptcy Act, § 5!)b (Comp. St. § 9(î43b). 

Appeal from the District Court of the United States for the Dis- 
trict of Nebraska ; Joseph W. Woodrough, Judge. 

Proceeding by Harry Cutler and others to hâve the Nu-Gold Ring 
Company adjudicated a bankrupt. From a decree dismissing the 
pétition, petitioners appeal. Affirmed. 

Samuel O. Cotner, of Omalia, Neb. (Stanley M. Rosewater, of 
Omaha, Neb., and Charles W, Peasinger, of Randolph, Neb., on the 
brief), for appellants. 

Charles B. Keller, of Omaha, Neb. (George Doane Keller, of Oma- 
ha, Neb., on the brief), for appellee. 

Before SANBORN and CARLAND, Circuit Judges, and VAN 
VALKENBURGIi, District Judge. 

SANBORN, Circuit Judge. On May 29, 1919, the court below, 
after a final hearing upon pleadings and évidence in a suit tipon an 
involuntary pétition of three alleged creditors of the Nu-Gold Ring 
Company, a corporation, that it be adjudged bankrupt, rendered a de- 
cree that the adjudication prayed be denied, and that the suit be dis- 
missed. The alleged creditors, Harry Cutler, William Cardin, and 
George C. Harrison, hâve appealed from this decree, and they make 
two cornplaints thereof : First, that the court found that William 
Cardin was not a créditer of the Nu-Gold Company at the time the 
pétition vv^as filed or thereafter; and, second, that Harry Cutler was 
estopped from acting as a petitioner in bankruptcy against the Com- 
pany, because he approved and indticed that company to make the 
gênerai assignment of its property for the benefit of its creditors, 
which is the act of bankruptcy upon which the petitioners rely for an 
adjudication. 

[1, 2] The légal presumption is that the finding of the court below 
that Cardin was not a créditer of the company was correct, and that 
finding should not be reversed or dismissed by an appellate court, 
unless the record clearly shows that in making it the chancellor fell 
into a controlling error of law or made a décisive mistake of fact. 
Counsel for the appellants argue that the court fell into a serious 
error of law, because it did not hold that Cardin was a creditor having 
a provable claim in bankruptcy, and therefore a qualifàed petitioner 
in bankruptcv, under section 59b and section 1 (9) of the Bankruptcy 
Law (U. S. Compiled Stat. 1916, §§ 9643b and 9585 [9|), although he 
was not in fact a creditor at ail, and they cite in support of this con- 
tention I-îargadine-McKittrick T3rv Goods Co. v. Hudson, 122 Fed. 
232, 58 C. C. A. 596; In re Frederick L. Grant Shoe Co., 130 Fed. 
881, 66 C. C. A. 78; W. A. Gage & Co. v. Bell (D. C.) 124 Fed. 371. 
None of thèse cases, however, sustains this position, and the only 
support it seems to hâve is an intimation in an obiter dictum in the 
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case last cited (124 Fed. at page 376), upon which the judge who wrote 
the opinion did not act even in that case. On the other hand, the law 
is now settled beyond dispute that the existence of three provable 
claims held by three petitioners, respectively, of the alleged bankrupt, 
and, if challenged by pleading, plenary proof thereof is jurisdictional 
and indispensable to the maintenance of an involuntary pétition in 
bankruptcy. Stevens v. Nave-McCord Merc. Co., 150 Fed. 71, 76, 77, 
80 C. C. A. 25, 30, 31 ; In re Gillette (D. C.) 104 Fed. 769, 773, 774; 
In re Farthing (D. C.) 202 Fed. 557, 562; Collier on Bankruptcy 
(9th Ed.) 766, 767 ; Doty v. Mason (D. C.) 244 Fed. 587, 590. There 
was no error in the refusai of the court to sustain the theory of the pe- 
titioners' counsel hère. 

[3] The petitioners alleged that the Nu-Gold Company was in- 
debted to Cardin on account of merchandise sold by him to it in the 
sum of $282.50. In its answer the company denied its indebtedness 
to him in any amount. The record contains substantial évidence that 
the company bought 4,000 trays of rings of Cardin at the price of 42 
cents per tray under an express agreement by Cardin that he would 
repaîr any of the rings that were broken or in bad order and would 
return them to the company, that the Nu-Gold Ring Company re- 
ceived the trays, that 506 of them contained broken rings or rings in 
bad order, that the company paid the price of the 4,000 trays with 
the exception of $282.50 and sent the 506 trays of rings back to Car- 
din in the summer and fall of 1916 and requested him to repair and 
return them, that he never did either, that the company was com- 
pelled by his failure to repair or send back the rings to purchase and 
did purchase trays to replace them and paid therefor a price in ex- 
cess of the $282.50. There was some évidence inconsistent with some 
parts of that which has been recited, but there was no preponderating 
évidence that the terms of the contract of purchase, the payment, the 
condition of the 506 trays of rings, their return, the repeated re- 
quests of the company that he would repair and return them, his 
failure to do so, and the purchase of other trays to replace them at 
a price in excess of the $282.50, were not as recited, and, when ail 
the évidence on this subject is considered, it fails to convince that 
the court below made any mistake in its finding that the company 
was not indebted to Cardin in any amount when the pétition was 
filed or thereafter. 

The second question is: Was there any error of law or mistake of 
fact in the finding of the court that the petitioner Cutler was estopped 
from acting as a petitioner for an adjudication of bankruptcy on 
the ground that the company made a gênerai assignment because 
he assented to and assisted to induce the company so to do? The 
conclusion already reached, however, renders the détermination of 
this question immaterial, and its discussion and décision would be 
useless. As Cardin was not a creditor of the company, as three pe- 
titioning creditors were indispensable to an adjudication of the com- 
pany a bankrupt upon the involuntary pétition, and there were but 
two petitioning creditors, the decree below must be affirmed; and it 
is so ordered. 
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GOULED V. UNITED STATES. 

(Circuit Court of Appeals, Second Circuit. February 10, 1920.) 

No. 142. 

Courts ©=3384— Question whether use of évidence secured by surreptitious seî- 
zure violated Constitution certified. 

Questions wlietlier tlie surreptitious selzures of papers and documents, 
of evidential value only, from tlie premises of one suspected of crime, 
and their use as évidence against hirn, are in violation of tlie Fourth and 
Fiftli Amendments to the Constitution, certified to the Suprême Court, un- 
der Judicial Code, § 239 (Comp. St. § 1216). 

In Error to the District Court of the United States for the Southern 
District of Nevi^ York. 

Criminal prosecution by the United States against Fehx Gouled. 
Judgment of conviction, and défendant brings error. Questions certi- 
fied to Suprême Court. 

See, also, 253 Fed. 239, 242, 770. 

Before WARD, ROGERS, and HOUGH, Circuit Judges. 

This cause came hère on a writ of error to a judgment of convic- 
tion entered in the District Court for the Southern District of New 
York. On the hearing in this court certain questions of law arose, 
concerning which this court desires the instruction of the Suprême 
Court in order properly to décide the cause. 

Statement of Fact. 

The material facts revealed by the bill of exceptions and exhibits 
are as f ollows : 

On July 30, 1918, the grand jury for the Southern district of New 
York, by indictment duly chargea plaintiff in error, together with 
one Vaughan and one Podell: (1) With a conspiracy to defraud the 
United States, in violation of section 37, C. C. (Comp. St. § 10201) ; 
(2) with having devised a scheme or artifice to defraud and used the 
United States post office estabUshment for the purpose of executing 
the same, in violation of section 215, C. C. (Comp. St. § 10385). 

In January, 1918, certain officers of the army of the United States 
attached to the "Intelligence Department" suspected at least Gouled 
and Vaughan (the latter being an officer of said army) in respect of 
the honesty and integrity of their relations to each other concerning 
contracts for clothing or equipment with the United States. At the 
same time one Cohen, who was a business acquaintance of Gouled, 
was a private in said army and also attached to said "Intelligence De- 
partment." 

By the direction of the aforesaid officers, Cohen went to Gouled's 
office during the latter's absence, and under prêteuse of a friendly call, 
gained access to papers in said office and secretly possessed himself 
of several documents, which he delivered to his said superior officers. 
One of thèse papers was by them subsequently turned over to the 
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United States attorney for the said judicial district. Gouled did not 
know what Cohen had donc until the latter appeared as a witness 
against him and on the witness stand detailed the circiimstances. 

On June 17, 1918, an agent of the Department of Justice made af- 
fidavit before a United States commissioner that there was in Gouled's 
office in New York City "certain property, to wit, certain contracts 
of the said Félix Gouled vvith S. Lavinsky," which contracts, con- 
tinued the affidavit — 

"were used as the lueaiis ol' conimltting a feloiiy, to wlt, a violation of section 
3!), C. C. (Comp. St. § 10203), in tliat tlie said Félix Gouled did use the said 
contracts as nieaiis for the bribery of a certain ofticer of the United States." 

On this affidavit a search warrant, which was lost before trial and 
is not before this court, was issued by said commissioner under au- 
thority of title 11 of the Act of June 15, 1917 (40 Stat. 228 [Comp. St. 
1918, Comp. St. Ann. Supp. 1919, §§ 10496%a-10496i4v]). By vir- 
tue of said warrant an unexecuted written agreement between La- 
vinsky and Gouled was seized and delivered to said United States 
attorney. Gouled has never been indicted for any offense covered 
by section 39, C. C. 

On July 22, 1918, another agent of the Department of Justice made 
affidavit before the said commissioner that Gouled had at his said of- 
fice "certain letters, papers, documents, and writings which * * * 
relate to, concern, and hâve been used in the commission of a felony, 
to wit, a conspiracy to defraud the United States." Upon said affida- 
vit, and by virtue of said Act of June 15, 1917, said commissioner is- 
sued a search warrant directing the seizing and securing of "the let- 
ters, papers, documents, and writings" described in the last-mentioned 
affidavit. 

Under this warrant there were seized an unknovvfn number of pa- 
pers, but especially two, together with the envelope containing one 
of them, viz. : (1) A written andsigned contract between Gouled and 
one Steinthal ; and (2) a bill for disbursements and prof essional serv- 
ices rendered to Gouled by the défendant Podell, who is an attorney 
at law. Thèse documents were likewise delivered to said United 
States attorney. 

Ail the paper writings so as aforesaid taken by virtue of said search 
warrants, or either of them, belonged to Gouled and were seized in 
his office, but none of them bore his signature except the Steinthal 
contract, and none had any pecuniary value except as so much paper 
stock ; but ail constituted évidence more or less injurions to Gouled, 
when charged under the indictment subsequently found on July 30th. 

After indictment found, and before trial, motion was made by 
Gouled to compel said United States attorney to return to him "ail 
papers seized and taken from" his office on "the 17th of June aod 22d 
of July, respectively, together with ail memoranda, extracts taken 
therefrom, and copies, photographie or otherwise, made therefrom." 
This motion so far as the papers hereinabove enumerated and describ- 
ed are concerned, was denied. The action of the District Court in 
denying said motion so made before trial is not assigned for error be- 
fore us. 
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Subsequently, and in October, 1918, the indictment came on for 
trial before a judge other than the one who had entertained and de- 
nied the motion to return pa])ors seized under said search warrants. 
At said trial, and l^cfore any évidence was introduced, Gouled renewed 
the motion, once denied, and again fand on the same papers) demand- 
ed the return of ail papers and documents seized under said search 
warrants or either of them.. The trial judge followed the ruling 
previously made by bis colleague, and denied the motion, to- which 
exception was duly taken. 

'J^he prosecuting attorney then offered in évidence against Gouled 
the ]Daper writing so as aforesaid abstracted by Cohen from Gouled's 
office. Objection was made, in that such action violated rights se- 
cured to Gouled by the Fourth and Fifth Amendments to the Constitu- 
tion of the United States. Objection was overruled, and exception 
duly taken. 

The prosecuting attorney did not offer in évidence the Steinthal con- 
tract taken from Gouled's office under the search warrant of July 
22d, but he did offer in évidence against Gouled the duplicate original 
thereof obtained from the other party thereto, viz. Steinthal. The 
introduction of this document was objected to because the seized 
original having been in the possession of the prosecutor, such posses- 
sion must hâve suggested the existence of a counterpart ; theref ore 
the use of Steinthal's original as évidence against Gouled was also 
in violation of the rights secured to him by said Fourth and Fifth 
Amendments. Objection was overruled, and exception duly taken. 

The prosecuting attorney also similarly offered in évidence the un- 
signed Lavinsky contract (seized under the search warrant of June 
17th) and the Podell bill, with its envelope (seized under the search 
warrant of July 22d). Gouled objected to the admission of ail thèse 
documents because they had been obtained and were being used in 
violation of rights secured to him by said Fourth and Fifth Amend- 
ments. Objection was overruled, and exception duly taken. 

At trial Vaughan pleaded guilty; the jury acquitted Podell and 
convicted Gouled, whereupon Gouled brought this writ of error, and 
the cause is now pending in this court. 

Questions Certifîed. 

First. Is the secret taking or abstraction without force by a repré- 
sentative of any branch or subdivision of the government of the Unit- 
ed States of a paper writing, of evidential value only, belonging to 
one suspected of crime, and from the house or office of such person, 
a violation of the Fourth Amendment? 

Second. Is the admission of such paper writing in évidence against 
the same person, when indicted for crime, a violation of the Fifth 
Amendment ? 

Third. Are papers of no pecuniary value, but possessing evidential 
value against persons presently suspected and subsequently indicted 
under sections 37 and 215, C. C, when taken under search warrants 
issued pursuant to Act of June 15, 1917, from the house or office of 
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the person so suspected, seized and taken in violation of the Fourth 
Amendaient ? 

Fourth. If such papers so taken are admitted in évidence against 
the person from whose house or office they were taken, such person 
being then on trial for the crime of which he was accused in the af- 
fidavit for warrant, is such admission in évidence a violation of the 
Fifth Âmendment? 

Fifth. If in the afiîdavit for search warrant under Act of June 15, 
1917, the party whose premises are to be searched be charged with one 
crime, and property be taken under the warrant issued thereon, can 
such property so seized be introduced in évidence against said party 
when on trial for a différent offense? 

Sixth. If papers of evidential value only be seized under a search 
warrant and the party from whose house or office they are taken be 
indicted, if he then move before trial for the return of said papers, 
and said motion is denied, is the court at trial bound in law to inquire 
as to the origin of or method of procuring said papers, when they are 
offered in évidence against the party so indicted? 

In accordance with the provisions of section 239, Judicial Code 
(Comp. St. § 1216), the foregoing questions of law are by the Circuit 
Court of Appeals of the United States for the Second Circuit hereby 
certified to the Suprême Court. 

H. G. WARD. 

HENRY WADE ROGERS. 

CHARLES M. HOUGH. 



UNITED STATES V. MURPHY. 

(District Court, E. D. New York. Aprll 2, 1020.) 

1. Intoxicating liquors <S=> 17— National prohibition of possession of liquor con- 

stitutional. 

The provision of Volstead Act Oct. 28, 1019. tltle 2, § 3, making It uniaw- 
fui to hâve possession of intoxicating liquor, except as authorized by the 
act, held constltutlonal. 

2. Searches and seizures <@=s7— Search of arrested person constitutlonal; "un- 

reasonable search." 

A search of the person of one arrested for an offense by the arresting 
officer is not an "unreasonable" search, wlthin the meaning of Const. U. 
S. Amend. 4. 

3. Criminal law <g=>395— Liquor seized from person arrested admissible in prose- 

outioni for différent offense. 

Bottles of vyhisky seized from the person of one arrested for Intoxica- 
tion held not obtained by unreasonable search, and hence admissible in 
évidence against him, in a prosecutlon for having liquor in hls possession 
In violation of the Prohibition Act. 

Application by the United States for leave to file information against 
Frank Murphy. Granted. 

^=»Por other cases see same topio & KBY-NUMBBR la ail Key-Numbered Dlgests & Indexes 



UNITED STATES V. MURPHY 843 

(264 P.) 

Leroy W. Ross, U. S. Atty., and John T. Eno, Asst. U. S. Atty., 
both of Brooklyn, N. Y. 

Henry P. Keith and Thomas J. Cufif, both of New York City (Louis 
J. Castellano, of Brooklyn, N. Y., on the brief), for défendant. 

GARVIN, 'District Judge. The government applies for leave of 
court to file an information against the above-named défendant, charg- 
ing him with a violation of title 2, section 3, Act Oct. 28, 1919 (41 
Stat. 308), known as the National Prohibition Law, or Volstead Act. 
This section provides as follows : 

"No person shall, on or after the date wlien the Eighteenth Amendment to 
the Constitution of the United States goes into efïect, manufacture, sell, barter, 
transport, import, export, deliver, fumish or pos.soss any intoxicating liquor 
except as authorized in this act, and ail tlie provisions of this act shall be 
liberally construed to the end that the use of intoxicating liquor as a beverage 
may be prevented. 

"Liquor for nonbeverage purposes and wine for sacramental purposes may 
be manufactured, purchased, sold, bartered, transported, imported, exported, 
delivered, furnished and possessed, but only as herein provided, and the com- 
missioner may, upon application, issue pennits therefor: Provided, that 
nothing in this act shall prohibit the purchaso and sale of warehouse receipts 
covering distilled spirits on deposit in government bonded warehouses, and no 
spécial tax liability shall attach to the business of purchasing and selling 
such warehouse receipts." 

The violation alleged is the possession of intoxicating liquor, to 
wit, whisky, containing one-half of 1 per centum of alcohol or more 
by volume. The défendant objects and asserts that the prohibition 
against possession contained in section 3, supra, is in conflict with the 
Eighteenth Amendment to the Constitution of the United States. 
This amendment, so far as applicable, provides : 

"Section 1. After one year from the ratification of this article the manu- 
facture, sale, or transportation of intoxicating liquors vv'ithin, the importation 
thereof into, or the exportation thereof from the United States and ail terri- 
tory subject to the jurisdiction thereof for beverage purposes is liereby pro- 
hibited." 

[1] Défendant insists that nothing therein contained can be taken 
to indicate that the mère possession of intoxicating liquor is pro- 
hibited, and that Congress had no power to extend the opération of 
the amendment, and therefore could not déclare any act to be a crime 
which was not forbidden by the amendment itself. If this is correct, 
it follows that, to the extent that section 3, title 2, of the National 
Prohibition Law déclares the possession of intoxicating liquor to be 
a crime, it is not within the constitutional authority of Congress. 

But this is on the assumption that the Volstead Act is not a war 
measure. Title 1 of the act is entitled, "To provide for the enforce- 
ment of war prohibition," and the statute itself begins : 

"The term 'War Prohibition Act' used in this act shall niean the provisions 
of any act or acts prohibiting the sale and manufacture of intoxicating liquors 
until the conclusion of the présent war and thereafter until the termination of 
demobilization, the date of which shall be determined and proclaimed by the 
Président of the United States." 



844 264 FEDERAL REI-OUTEB 

The Suprême Court treats it as a war measure, amendatory of the 
War-Time Prohibition Act (40 Stat. 1045, c. 212). Ruppert v. Caffey, 

251 U. S. 264, 40 Sup. Ct. 141, 64 L- Ed. , decided January 5, 

1920. Congress has obviously intended to prevent the use of intoxi- 
cating liquor as a beverage, and the provisions of the Volstead Act, 
forbidding any person to manufacture, sell, harter, transport, import, 
export, dehver, furnish, or possess any intoxicating liquor, except as 
authorized in this act, arc consistent with an endeavor to make that 
intent effective. 

While there seems no escape from the conclusion that the Volstead 
Act is valid as a war measure, even if it should be held to be merely 
an act to enforce the Eighteenth Amendment, it does not follow that 
the provision of section 3, against possession is unconstitutional. The 
amendment in question was adopted in order that the use of intoxi- 
cating liquor as a beverage might come to an end. It was within 
the power of Congress to adopt any reasonable means calculated to 
bring about the desired resuit. lyimiting possession as the act has 
done will tend to such an effect. 

"When a state exerting its recognized authority imdertakes to siippress 
what it is free to regard as a puljlic evil, it muy adopt sucli measures liaving 
reasonable relation to tliat end as it iiiay deem necessary in order to nialtc 
its action effective. It does not follow tliat, beeause a transaction separately 
considered is innoeuous, it may not be included in a prohibition the scope of 
which is regarded as essential in the législative .iudgment to iiccoiui)lisli a 
])iir])ose within the admltted power of the governinent." Purity lOxtract Co. 
V. Lynch, 226 U. S. 192, at page 201, 3.3 Sup. Ct. 44, at page 46 (57 L. Ed. 184). 

The difficulty, if not the actual impossibility, of preventing gênerai 
traffic in intoxicating liquors, unless the possession thereof is confined 
to the home of the individual, as title 2, section 33, of the act permits, 
is so apparent as to need no comment, and Congress cannot be held 
to hâve exceeded its power as is contended. 

There is, however, another cjuestion of great importance hère in- 
volved. The affidavits upon which the application is based show that 
the défendant was arrested for intoxication, upon which charge he 
was subsequently convicted, by a plea of guilty, and that, when he was 
searched at the police station, five one-ounce flasks of whisky were 
found on his person, which whisky is now a necessary élément in the 
government's case. The défendant claims the protection of the Fourth 
Amendment to the Constitution of the United States, which reads : 

"The rlght of the people to be secure in Iheir persons, houses, papers, and 
effects, against unreasonable searches and seiznres, shall not be violated, and 
no warrants shall issue, but upon probable cause, supported by oath or affirma- 
tion, and particularly describing the ijlace to be searched, and the persons or 
things to be seized." 

It was entirely proper to examine thoroughly the person and efïects 
of a man in an intoxicated condition, who was under arrest therefor. 

[2] The right of an arresting officer to search a défendant under 
ordinary circumstances, when the défendant is under arrest, charged 
with a violation of law, cannot be questioned. Wharton, Crim. Proc. 
(lOth Ed.) 97, 98; Corpus Juris, "Arrest," par. 74; Weeks v. U. S., 
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232 U. S. 383, 392, 34 Sup. Ct. 341, 58 L,- Ed. 652, h. R. A. 1915B, 
834, Ann. Cas. 191 5C, 1177. 

[3] This applies with peculiar force to the case of a man arrested 
for intoxication, who might hâve in his possession dangerous weapons 
with which he might do incalculable harm, either to himself or to 
others. The conrt is of the opinion that évidence of the character 
hère involved, obtained in this manner, which is a part of the proof of 
tlie commission of a crime, and the possession of which is necessarily 
involved in the prohibited act itself, has net been obtained by "unrea- 
sonable" search. The Weeks Case, supra, refers at page 392 of 232 
U. S., at page 344 of 34 Sup. Ct. (58 L. Ed. 652, h. R. A. 1915B, 384, 
Ann. Cas. 1915C, 1177), to— 

"the right on the part of the govemment, always rccognized nnder Knslish 
and AnK^'ican law, to search the person of the acciised when legally arrested 
to discover and seize the fruits or évidences of crime. This right has been 
unifornily maintained in many cases." 

The Weeks Case refers also to burglar's tools or other proofs of 
guilt, found upon defendant's arrest within the control of the accused, 
as not exempt from scizure. In the case at bar the évidence seized 
is in the same class as burglar's tools, and, although the évidence is 
for use in a prosecution upon a charge other than that upon which 
the défendant was arrested, there seems to be no reason for permitting 
its use in the one case and disallowing it in the other. This proposi- 
tion is involved in one of the cpiestions just certified to the Suprême 
Court by the Circuit Court of Appeals for the Second Circuit in the 
case of Gouled v. United States, 264 Fed. 839, C. C. A. — . 

The application for leave to file the information is granted. 



DETROIT CREAMERY CO. et al. v. KINNANE et al. 

(District Court, E. D. Mlchlgan, S. D. April 2.3, 1!)2().) 

No. xn. 

1. Constitutional law <S=298(1)— Statutes ■®==47— War '©==4— Statute pro- 

hibîting unjust or unreasonable charges for necessaries does not provido 
due process, and is uncertain. 

Food Control Act Aug. 10, li)17, § 4 (Comp. St. 1918, Comp. St. Ann. 
Supp. 1!)10, § snrjVfiîï), as ameiuled by Act (Jet. 22, l'Jlîl, § 2, maldng it un- 
lawful to make any unjust or unreasonable rate or charge in liandling or 
dealing in necessaries, is too indefiidte and uncertain to .satisfy constitu- 
tional regulrements, or constitute due process of law, in that no standard 
is furnished by which to détermine the justness or rcasonal)lenoss of charg- 
es, especially in view of Const. Amend. 6, providing that in ail criminal 
prosecutions accused shall hâve the right to be informed of the nature and 
cause of the accusation. 

2. Injunction <S=>85(2) — Enforcement of unconstitutional criminal statute, 

which will cause irréparable injury, may be enjoined. 

The United States district attorney may be enjoined from attempting to 
enforce an unconstitutional criminal statute prohibiting unjust or unrea- 
sonable charges for necessaries, where the tlireatened enforcement of sucli 
statute against plaintiffs will cause irréparable injury to tlieir business of 
selling milk. 

* ^^^^^___^_^^^^^^^^^_„^ 

(S=:5For other cases see same topic & KEY-NUMBBR In ail Key-Numbered Digests & Indeiea 
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3. Injunction «S^ll — ^Enforcement of crîmiiial statute may be enjoîneti, vvith- 
out waiting until institution of prosecutions. 

Wliere the threatenetl enforcement of an uiiconstitutional criminal stat- 
ute against plaintiffs wUl canse tliem Irréparable injury, they are not re- 
qiiired to wait until criminal prosecutions are actually brought against 
tliem before suing for injunctive relief. 

In Equity. Suit by the Détroit Creamery Company and others 
against John E. Kinnane and others, in which the Michigan Milk Pro- 
ducers' Association asked leave to intervene. On final hearing. De- 
cree making temporary injunction permanent against the défendant 
named, and dismissing the bill as to the other défendants. 

Stevenson, Carpenter, Butzel & Backus and D. B. Hayes, ail of 
Détroit, Mich., for plaintiffs. 

James Green, of Lansing, Mich., for intervener. 

John E. Kinnane, U. S. Dist. Atty., of Bay City, Mich., for défend- 
ants. 

TUTTLE, District Judge. The sole question involved in this case 
is whether the provision of section 4 of the Food Control Act, also 
known as the Lever Act, being the Act of Congress of August 10, 
1917, c. 53, 40 Statutes at Large, 276 (Comp. St. 1918, Comp. S't. 
Ann. Supp. 1919, § 3115i^iï), as amended by section 2 of the Act 
of October 22, 1919 (41 Stat. 298), making it unlawful for any person^ 
among other things, "to make any unjust or unreasonable rate or 
charge, in handling or dealing in or with any necessaries" is consti- 
tutional. 

Plaintiffs filed their bill of complaint herein, alleging that they were 
engaged in the business of purchasing milk from producers thereof 
and preparing the same for the market and for resale distribution to 
the consumers thereof within the city of Détroit and adjacent terri- 
tory; that the priée of milk for the past several years in Détroit had 
been established between the producer and the distributor by the Dé- 
troit Milk Commission, "a body composed of men who, by reason of 
continuing investigation and contact with the conditions properly 
entering into a reasonable price for the retail and wholesale sale of 
milk, hâve become practical experts" ; that under the price schedule 
fixed from time to time by said commission the rights of the said 
producers and distributors, on the one hand, and of the public, on the 
other, had been properly protected, and that the price of milk per 
quart for sale at retail to the public had been prescribed for the month 
of March, 1920, at 16 cents per quart, based on a certain price to the 
producers as set forth in the bill; that the défendants, other than 
John E. Kinnane (the latter being United States attorney for this 
district), claimed that they composed a body designated as a "Fédéral 
Fair Price Commission," appointed under authority of the so-called 
Lever Act hereinbefore mentioned, and as such had attempted to pre- 
scribe a schedule for the sale of milk at retail to commence April 15, 
1920, at 14 cents per quart; that said défendants did not hold any 
légal office, and that their action in attempting to prescribe such rate 

®=»For other cases sçe same toplc & KBY-NUMBER in ail Key-Numbered Digests & Indexes 
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was void and of no effect ; that the défendant Kinnane was the United 
States district attorney, as aforesaid, and as such had stated publicly 
that he would cause to be prosecuted any person failing to comply 
with the price schedule so prescribed by the so-called Fair Priée 
Commission mentioned as a violation of the said Lever Act ; that plain- 
tiflfs had in their employ upwards of 500 milk salesmen, selling their 
milk at retail to householders and consumers daily, and that the fines 
capable of being levied or claimed rightfully to be levied on one day's 
transactions against such salesmen would aggregate millions of dol- 
lars; that plaintiffs had in their retail milk business large numbers 
of vehicles of various kinds, representing many thousands of dollars ; 
that by reason of the aforesaid threats of the défendants against plain- 
tifïs said milk salesmen would not continue to deliver milk at lawful 
priées, and as a resuit of the claimed and usurped authority of the 
défendants, unless restrained, the business of the plaintiffs would 
be irreparably injured and destroyed ; that in so far as said act un- 
dertook to make it unlawful for any person "to make any unjust or 
unreasonable rate or charge, in handling or dealing in or with any 
necessaries," it did not legally create any crime under the United 
States Constitution, particularly the Sixth Amendment thereto, for 
the reason that such alleged crime was expressed in such vague, in- 
definite, and uncertain manner, without any reasonably certain stand- 
ard, as to be a violation of the rights of citizens of the United States, 
such as the plaintiffs ; that the threatened criminal prosecution refer- 
red to would involve the plaintiffs in contractual difficulties and liti- 
gation over existing contracts for the supplying of milk to them, would 
resuit in the destruction of their established business, and would op- 
erate to deprive the plaintiffs of their property without due process 
of law, in violation of said Constitution, and that they were entitled 
to come into this court to en force their fédéral rights thus threatened ; 
that the défendants were claiming to act under color of the said Lever 
Act, but that, as such act is void, it affords them no justification, 
and renders them liable to be enjoined from inflicting upon plaintiffs 
the wrongs complained of, and that the plaintiffs had no adéquate rem- 
edy at law, and this court had sole jurisdiction of the subject-matter 
of their grievance; that the said défendants other than the said Kin- 
nane acted capriciously and without affording the plaintiffs any real 
opportunity to be heard, and without any proper examination or in- 
vestigation into the facts, and that the price fixed by such so-called 
Fédéral Fair Price Commission was confiscatory and illégal. 

Plaintiffs further challenged the constitutionality of said Lever Act 
on the grounds that it was vague, indefinite, and uncertain ; that it 
fîxed no immutable standard of guilt, but left such standard to the 
variance of the différent courts and juries which might be called 
upon to enforce it; that it did not inform those accused of its vio- 
lation of the nature of the accusation against them, nor as to what 
acts would constitute such violation ; that it f ailed to define a crime, 
but in essence merely declared that any person who should commit 
any unjust or unreasonable act should be guilty of a felony ; and 
that, if enforced, it would deprive citizens of the United States of 
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their property and liberty without due or any process of law. Plain- 
tiffs prayed that the défendants be enjoined temporarily and perma- 
nently from attempting to enforce the schedule of rates complained 
of, from interfering with the free conduct of their business by com- 
mencement of criminal proceedings or otherwise, and from harassing 
or oppressing them in the premises. The bill concluded with a prayer 
for gênerai relief. 

An answer was filed by the district attorney, in which he alleged 
that he and the other défendants constituted a body designated as the 
Fédéral Fair Price Committee, having been legally so appointed by the 
Attorney General of the United States; that as district attorney he 
approved of the judgment of said committee in its aforesaid action ; 
that he had not made any statement or reached any détermination 
as to any method of procédure against the plaintifïs for selling milk 
at excessive priées, but that it was probable that prosecution would 
be based on the provisions of said Lever Act, providing punishment 
for monopolizing or attempting to monopolize the milk supply of the 
city of Détroit, or for conspiring to limit the facilities for supplying 
milk to said city, or to restrict said supply or the distribution thereof, 
in order to enhance the price thereof ; that the arrangements under 
which the producers and distributors, including the plaintifïs, supplied 
milk to said city, deprived the latter, in an arbitrary and unreasonable 
manner, of its natural supply thereof, and restricted the free sale of 
milk to the people of said city; that the plaintifïs were making huge 
profits in handling and distributing milk in said city, and that a number 
of them had paid stock dividends and large cash dividends derived 
from the very large margin which they make per quart for distributmg 
said milk ; that the retail charge made by plaintifïs for delivering milk 
to consumers was excessive and unreasonable, and that a réduction in 
such price, if borne entirely by the distributors of milk, including the 
plaintifïs, would not unfairly reduce their profits or injure their busi- 
ness; that the said Lever Act, as amended, was not unconstitutional, 
as charged in the bill ; that compliance with the priées fixed by the 
said Fair Price Committee would not involve the plaintifïs in litigation 
over existing contracts for supplying milk; that such prices were not 
confiscatory or unfair, and would not cause irréparable injury to 
plaintifïs ; that such prices were not fixed capriciously, but af ter a 
f ull hearing to the milk producers and distributors ; that no ground 
exists for an injonction against him as United States attorney, as 
his right to act in his officiai capacity in accordance with his judgment 
cannot properly be restrained by this court, but that any question 
arising under the law involved can be readily tested by proper action 
in proceedings brought for the enforcement thereof, and that the relief 
prayed should be denied, and the bill of complaint dismissed. 

An intervening pétition was filed by the Michigan Milk Producers' 
Association, alleging that it was composed principally of farmers and 
dairymen throughout the state of Michigan, who were engaged in the 
business of selling and delivering milk to the plaintiiïs, and that such 
association was under contracts with the plaintifïs for the sale of such 
milk, ail of which was produced by the members of said association 
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upon their farms, to be distributed and sold within said city of Dé- 
troit and vicinity- Petitioner alleged that by virtue of said contracts 
it claimed an interest in this suit, and that, as it would be vitally affected 
by the outcome of such suit, it prayed for permission to intervene as 
a codefendant therein, and to file a separate answer, in order to pro- 
tect its interests. In sucli answer, as afterwards filed, said petitioner 
admitted the material allégations in the bill, and practically joined with 
the plaintiffs in seeking the same relief and on the saine grounds 
prayed by them. 

On the hearing of the application for temporary injunction, the de- 
fendants, including the district attorney, conceded that the Fédéral 
Fair Priée Commission, also referred to as the Fédéral Fair Price 
Committee, mentioned in the pleadings, had no officiai standing or au- 
thority to fix rates or charges which were binding upon any one, but 
vvas limited in its functions to informai investigations into conditions 
surrounding the making of priées for the commodities mentioned in 
the I^ever Act, and to advising, in an unofficial capacity, the district 
attorney in connection with such priées. 

On such hearing this court granted such application as against the 
district attorney and issued such temporary injunction pending the 
final hearing on bill and answer, restraining said district attorney, 
"until the further order of the court, from enforcing or attempting to 
enforce any criminal proceedings against the plaintififs, or any one 
of them, for violation of section 4 of the Lever Act on the charge of 
making an unjust or unreasonable rate or charge in handling or deal- 
ing in or with any necessaries." In view of the concession just 
mentioned in regard to the status of the other défendants, they v^'ere 
not made parties to said injunction. 

The parties hereto hâve now filed a stipulation setting forth that — 

"In view of the décision of the court in this cause on April 20, 1920, wliich 
granted a temporar.v restraining order or In.innction against the United States 
Attorney for the Eastern district of ilichigan, défendant herein, restraining 
him from prosecuting tlie complainants, or any of tliem, uiider a certain provi- 
sion of section 4 of the Lover Act, so called, as amended, and holding and decid- 
ing tliat tlie provision of section 4 of tlie aforesairt act of ("ongress, as amend- 
ed, in so far as it déclares it to he nnlawful to make any unjust or unreason- 
able rate or charge in liandling or dealing in or with any necessaries, or to 
exact excessive priées for necessaries, is unconstitutional and void, and said 
décision being controlling and décisive in the case, and based entirely upon 
the law, it is therefore considered unnecessary to take proofs in this cause for 
the reasons aforesaid, the aforesaid question of law being controlling and 
décisive. It is therefore stipulated and agreed as aforesaid that the case 
proceed to a final hearing without the taking of proofs, and that the taking 
of proofs herein be dispcnsed with." 

[1] The only question, therefore, now involved, is whether the pro- 
vision of section 4 of this Lever Act as amended, to the effect that 
"it is hereby made unlawful for any person * * * to make any 
unjust or unreasonable rate or charge, in handling or dealing in or with 
any necessaries," is constitutional. 

The Sixth Amendment to the fédéral Constitution provides that — 

"In ail criminal prosecution.s, the accnsed sball enjoy the right * * * 
to be infornied of the nature and cause of the accusation." 
204 F.— 54 
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It seems clear that an indictment which, following the language of 
this statute, charged a person with merely having made an "unjust" or 
"unreasonable" rate or charge in handling or dealing in or with any 
necessaries, would be wholly insufficient to inform such person of the 
nature and cause of the accusation thus made. 

Such an indictment, however, could not specify the offense thus 
charged with any more détail, for the reason that the statute purporting 
to create such offense does not state the facts, acts, or conduct neces- 
sary to constitute the crime denounced. What is an unjust rate or an 
unreasonable charge ? In determining this question, what éléments are 
to be taken into considération? What is the test, or standard, or 
basis which is to be used in attempting to ascertain whether this stat- 
ute has been violated ? The statute itself f urnishes no assistance in the 
way of answering this question. Is the reasonableness or justice of 
a rate to be determined by the amount of profit derived therefrom? 
If so, what percentage of profit from the business of selling a certain 
article makes the rate or charge in handling or dealing in that article 
unreasonable, and therefore unlawful and criminal? If such profit is 
derived from a business devoted to the sale of several kinds of ar- 
ticles, how is the portion of such profit properly chargeable to each 
of such articles to be determined, so that the person engaging in such 
business may know whether or not he is a criminal? What éléments 
enter into the question whether any particular charge is just or unjust, 
reasonable or unreasonable? What relation to the reasonableness of 
a rate hâve the cost of labor, the cost of machinery and of raw ma- 
terial, the cost of overhead charges, and the other expenses of pro- 
duction ? How is the amount properly chargeable to thèse expenses to 
be fixed and ascertained? To what extent are différences in market 
conditions in différent places to be considered? Is the existence or 
absence of compétition to be taken into account? Is any allowance 
to be made for losses and misfortunes which affect costs and profits? 
To whom must a rate or charge be unjust, to be "unjust" within the 
meaning of this statute? Is it the effect which a rate or charge has 
upon the seller, or which it has on the purchaser, which renders it 
reasonable or unreasonable? 

Thèse and other questions which readily suggest themselves natu- 
rally and perhaps necessarily enter into a considération of the nature 
of the proper test or standard by which the criminality of any act 
under this statute must be determined. To the statute itself we look 
in vain for answers to any of such questions. It furnishes no means 
for the guidance of courts, juries, or défendants in determining when 
or how the statute has been violated. No standard or test of guilt has 
been fixed. We are left to the uncontrolled and necessarily conjec- 
tural judgment, or rather conclusion, of each particular jury, or per- 
haps court, before which the accused in any given case may be on 
trial for his liberty. Making, as it does, the question of guilt dépend- 
ent upon this mère conclusion or opinion of the court or jury as to 
whether the rate or charge involved be just or unjust, reasonable or 
unreasonable, I cannot avoid the conclusion that this statute is too 
vague, indefinite, and uncertain to satisfy constitutional requirements 
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or to constitute due process of law. United States v. Brewer, 139 U. 
S. 278, 11 Sup. Ct. 538, 35 L. Ed. 190; Louisville & Nashville R. Co. 
V. Railroad Commission of Tennessee (C. C.) 19 Fed, 679; Tozer v. 
United States (C. C.) 52 Fed. 917 ; Hocking Valley Ry. Co. v. United 
States, 210 Fed. 735, 127 C. C. A. 285 ; United States v. L. Cohen 
Grocer Co., 264 Fed. 218 (récent unreported décision of the United 
States District Court for Eastern District of Missouri); United 
States V. Capital Traction Co., 34 App. D. C. 592, 19 Ann. Cas. 68 ; 
Louisville & Nashville R. R. Co. v. Commonwealth, 99 Ky. 132, 35 S. 
W. 129, 33 L. R. A. 209, 59 Am. St. Rep. 457. 

It is, of course, extremely unfortunate that in enacting this statute 
Congress should hâve neglected to observe the constitutional guaranties 
applicable; but this court cannot amend the statute, either by judicial 
construction or otherwise, but can only interpret and apply it in ac- 
cordance with rules of law. Any argument based upon what may be 
thought to be the practical effect of proper judicial construction must 
be addressed to the only tribunal which made or can make this stat- 
ute, or any other statute deemed by it necessary to carry out the pur- 
poses for which it passed this unconstitutional law. 

[2] There can be no doubt of the power of this court to enjoin the 
défendant, although occupying the officiai position which he does, from 
attempting to enforce an unconstitutional criminal statute against the 
plaintiflfs, in excess of his lawful authority, and to their threatened 
and résultant irréparable injury, as allégea in the bill of complaint 
herein. Philadelphia Co. v. Stimson, 223 U. S. 605, 32 Sup. Ct. 340, 
56 L. Ed. 570; William Cramp & Sons Ship & Engine Building Co. 
V. International Curtis Marine Turbine Co., 246 U. S. 28, 38 Sup. Ct. 
271, 62 L. Ed. 560. 

The commencement of various criminal prosecutions, based upon 
alleged violation of the statutory provision hère involved, clearly in- 
dicates the intention of the défendant district attorney to attempt the 
enforcement of this particular provision of the statute, and shows be- 
yond doubt the propriety and necessity of the injunction sought. 

[3] Plaintifïs, however, are not required to wait until criminal 
prosecutions are actually brought against them before invoking the 
équitable relief to which they are entitled under the circumstances. 
Vicksburg Waterworks Co. v. Vicksburg, 185 U. S. 65, 22 Sup. Ct. 
585, 46 E. Ed. 1808; Waite v. Macy, 246 U. S. 606, 38 Sup. Ct. 395, 
62 L. Ed. 892. 

In view of some of the allégations in the answer, it may not be 
amiss to make it entirely plain, if it is not already, that the only por- 
tion of this statute involved, construed, or considered hère is the pro- 
vision therein prohibiting the making of an "unjust or unreasonable 
rate or charge in handling or dealing in or with necessaries." No 
opinion is expressed concerning the meaning, scope, or efïect of any 
other portions of such statute. 

A decree will be entered, making the temporary injunction perma- 
nent against the défendant Kinnane, and dismissing the bill as to 
the other défendants. 
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CENTAUR MOTOR CO. v. ECCLESTON. 

(District Court, W. D. New York. April 9, 1920.) 
No. 1917. 

1. Removal of causes «S^'lg — Cause not removable to district in which it coulil 

not liave been brought. 

Generally an action cannot l)e reuioved to a fédéral court for a district 
In wliich it could not originally liave been brouglit. 

2. Removal of («uses €=113 — Service may be quashed, if défendant not sub- 

ject to Personal service. 

In a case properly removed from a stnte to a fédéral court, défendant 
has a right to hâve the service of the summons quaslicd, if, at tlie time 
tlie service was effected, lie was not subject to personal process witliin 
the State where the service was made. 

3. Removal of causes €=112 — Fédéral courts may détermine validity of serv- 

ice in State court. 

The fédéral courts may détermine, after a removal of a cause from tne 
state court, wliether jurisdiction was originally acquired by the stnte 
court, and what constitutes a lawful objection to the jurisdiction of the 
State tribunal. 

4. Removal of causes €=111 — Service may not be quashed, because made 

outside district to which case is removed. 

Since, if jurisdiction over the person of the défendant has once been 
acquired in the state court, sucli jurisdiction will remain in the stato 
court if the cause Is inipro])er!y removed, or will be transferred to the 
fédéral court if the removal was valid, where an action against a non- 
resldent of the state was brought in the state court for the county in wliicli 
plaintiflf had Its principal oHice, within the Western district of New York, 
and was removed to the fédéral court for that district, personal service 
on défendant within the state, but outside the Western district, will not 
be quashed, thon^b. if the suit had been coramenced in the fédéral court, 
valid service could not bave been made outside the district. 

At L,aw. Action by the Centatir Motor Company against Jesse B. 
Eccleston. On motion to set aside the service of the sumiri^ns. Mo- 
tion denied. 

Ulysses S. Thomas, of Buffalo, N. Y., for plaintiff. 
Mitchell & Staples, of Buffalo, N. Y., for défendant. 

AUGUSTUS N. HAND, District Judge. This action was brought 
in the Suprême Court of the state of New York, held in and for the 
county of Erie, against a citizen and résident of the state of Michi- 
gan. The plaintiff is a corporation organized under the laws of 
the state of New York and having its principal place of business in 
Erie county. Service of the summons was effected upon the défendant 
in New York county, when he was temporarily there. The action 
was removed to this court by filing the usual pétition and bond in 
Erie county. The défendant now appears specially and moves to set 
aside the service of the summons, on the ground that the action could 
not originally hâve been brought in this district, and that for that rea- 
son no valid service was made. 

[1-3] It is in gênerai true that an action cannot be removed to a 
district in which it could not originally hâve been brought. Ex parte 

Ê=3For other cases see same topic & KEY-NtJMBBR in ail Key-Numbered Dlgests & Indexes 
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Wisner, 203 U. S. at page 451, 27 Sup. Ct. 150, 51 L. Ed. 264; Guar- 
anty Trust Co. v. McCabe, 250 Fed. at page 702, 163 C. C. A. 31. 
Judge Chatfield, in the case of Wange v. Public Service Ry. Co. (D. 
C.) 159 P'ed. 189, decided that this gênerai rule applied, and was an 
insuperable objection to the validity of the service of the summons in 
New York county, when the action had been brought in Kings coun- 
ty and thereafter removed to the United States court for the Eastern 
district, and he set aside the service accordingly. I am referred to no 
other case which adopts his conclusion, and, after carefully considering 
the matter. am impelled to take a différent view. The doctrine of 
Ex parte Wisner, supra, in my opinion relates only to cases of diverse 
citizenship, where an attempt is made to remove a cause to a district 
in wliich ail the plaintiffs do not réside. The défendant has a right, 
under such circumstances, to remand. In a case properly removed the 
défendant also has the right to quash the service of the summons, 
if at the time the service was effected the défendant was not subject 
to Personal process within the state where service was made. It is un- 
doubtedly the law that the fédéral courts bave a right to détermine 
after removal whether jnrisdiction was originally acquired by the 
State court, and to say what constituted a lawful subjection to the 
jnrisdiction of the state tribunal. It was accordinglv held, in the 
case of Ooldey v. Morning News, 156 U. S. 518, 15 Sup. Ct. 559, 39 
L. Ed. 517, that, where a corporation was neither incorporated nor 
engaged in business within a state, service upon an officer of that 
corporation within the territory of the state would not be recognized 
in the fédéral courts, even if such service was valid under the state 
law. See, also, Courtnèy v. Pradt, 196 U. S. at page 92, 25 Sup. Ct. 
208, 49 L. Ed. 398: Conlev v. Mathieson, 190 U. S. at page 410, 23 
Sup. Ct. 728, 47 L. Ed. lll'3. 

|4| If, however, jnrisdiction over the j^erson of the défendant has 
once been acquired in the state court, within tlie meaning of the féd- 
éral décisions, such jnrisdiction will remain in the state court if the 
cause has been improperly removed, or will be transferred to the féd- 
éral court if the removal was valid. In the présent case the Suprême 
Court of New York, under any proper légal theory, obtained un- 
questionable jnrisdiction of the défendant by service of process within 
the state of New York. That service brought the défendant into a 
state court having gênerai jurisdiction within the territory which in- 
cludes this fédéral district, wherein the plaintifï résides. 

Removal cannot be objected to for the reason that it has been made 
to the proper district ; that is to say, to the district where the plain- 
tifï résides. The service cannot be set aside, because it was made 
within the state under the process of a state court having gênerai juris- 
diction, and the défendant was personally subjected to the jurisdiction 
of that court in the orthodox manner. It is unreasonable to suppose 
that a state including several fédéral judicial districts may be theoreti- 
cally subdivided into territorial sections corresponding to thèse dis- 
tricts for the purpose of limiting the well-recognized power of the 
state court to issue its process to any part of the state in cases which 
are removable to the fédéral court. It is, of course, true that the civil 
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process of the fédéral court will not run beyond the borders of the 
district; but that furnishes no reason that I can see for restraining 
valid service of process in the state court to the confines of the fédéral 
district in cases which are removed. 

The motion to vacate the service is denied. 



MAYER & LAGE, Inc., v. PRINCE LINE, Limited. 

(District Court, S. D. New Xorls. March 3, 1920.) 
No. 558. 

1. Admiralty <@=358 — Security not required wiiere so-called cross-libel is not sud)i 

in fact. 

Suprême Court rule 53 (29 Sup. Ct. xiv) only requires security where a 
oross-libel is flled, and security will not be required where the answer, 
though called a cross-libel, is not such lu form, and is not accompanied by 
a citation, and cannot aftord a basis for affirmative relief. 

2. Admiralty <®=:762— Answer, thougti called cross-libel, not entltled to be so 

treated. 

Where an answer, though called a crcss-libel and asking affirmative 
relief, is not in form such, and is accompanied by no citation, it cannot 
afford a basis for affirmative relief, and can be treated only as a pleading 
containing allégations of a set-ofC. 

In Admiralty. Libel by Mayer & Lage, Incorporated, against the 
Prince Line, Limited, with cross-libel by the Prince Line against 
Mayer & Lage, Incorporated. On motion to require security and stay 
proceedings until security is given. Denied. 

Patterson, Eagle, Greenough & Day, of New York City (J. Culbert 
Palmer and Charles D. Francis, both of New York City, of counsel), 
for libelant. 

Kirlin, Woolsey & Hickox, of New York City (Charles Hickox, of 
New York City, of counsel), for respondent. 

AUGUSTUS N. HAND, District Judge. I hâve allowed the re- 
spondent to file an answer, which it désignâtes as an amended answer 
and cross-libel, asking for affirmative relief. The Suprême Court, in 
The Sapphire, 85 U. S. -(18 Wall.) at page 56, 21 L. Ed. 814, said : 

"We do not say that a cross-libel is always necessary, in a case of collision, In 
order to enable claimants of an offending vessel to set ofï or recoup the dam- 
ages sustained by such vessels. If both be found in fault." 

Judge Hough, in United Transp. & Lighterage Co. v. New York & 
Baltimore Transp. Line (D. C.) 180 Fed. 902, said in a f ootnote : 

"The word 'set-ofC Is not used in respondent's pleadings, but the 'counter- 
claim' (for which no warrant Is found in admiralty practice) has been regarded 
by ail parties as an attempted set-off. * * * " 

Benedict's Admiralty (4th Ed.) p. 267, says that, if a respondent 
wishes to obtain affirmative relief, it is necessary to file a cross-libel. 
The Suprême Court in Bowker v. United States, 186 U. S. 140, 22 
Sup. Ct. at page 804, 46 L. Ed. 1090, also says : 

€:=>For otber cases see same topic & KEY-NUMBER In ail Key-Numbered Digests & Indexes 
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"In aclmiralty, If the respondent désires (o obtain entire dnmages against 
the libelant, or damaRes in excess of those elaimed by libelant, a eross-libol ivï 
necessary, altliough matters of recoupment or counterclaim might be asserted 
in the answer." 

The Suprême Court likewise said in The Dove, 91 U. S. 384, 23 L. 
Ed. 354: 

" * * * Whenever he desires to prefer such a claim, he should file an 
answer to the original libel, and instltute a cross-action to recover the dam- 
ages for tlie injuries sustained by his own vessel." 

Judge Brown also said in the Case of Ciampa Emilia, 39 Fed. 127: 

"In libels on contracts for towage or for transportation, damages may be re- 
coiiped in the same action to the extent of the contract priée ; but, if the 
carrier has caused damage in excess of tlio contract price, the claimant caii 
oniy recoi'er the excess l)y an independent libel." 

It was also said by the Circuit Court of Appeals for the Eighth Cir- 
cuit, in the case of Hawgood & Avery Transit Co. v. Dingman, 94 Fed. 
1011, 36 C. C. A. 627: 

<' * * * Moreover, the transit company did not présent its claim to cn- 
forco this maritime lien in a libel or a cross-libel. It merely pleaded It in 
its answer. * * * That company might hâve filed a libel or a cross-libel, 
and it niight hâve caused this machinery to be arrested upon the maritime 
lion it now pr(;sses. I?ut it could not hâve acquired any right to enforce tliat 
lien, or to share in the distribution of the procecds of the enginc, boilers, and 
machinery, or in the procecds of a bond or a stipulation taken for them by 
other parties, by sinii)ly setting it fortli in its answer. Respondents in a 
libel suit are required to flle a cross-libel, to take out proccss, and hâve it sevv- 
ed in the usual w-ay, if they hâve maritime liens which they désire to enforce. 
Ward V. Chamberlain, 21 llow. 572, 574 [16 L. Ed. 219]. * * * " 

The Circuit Court of Appeals for the Fifth Circuit, in the case of 
The Edward H. Blake, 92 Fed. 202, 34 C. C. A. 297, likewise said: 

" * * * It is * * * well settled that, if the respondent desires af- 
firmative relief beyond defeating the libel, and a decree over against the libel- 
ant, he must, besides answering the case made by the libel, flle a cross-libel, by 
which we understand an independent proceeding with the formalities attend- 
ant uijon an original Ubel." 

[1, 2] Rule 53 of the Suprême Court (29 Sup. Ct. xiv) only requires 
security where a cross-libel is filed. The fact that a libel and cross- 
libel are tried together, are by order or in effect Consolidated, and re- 
suit oftentimes in a single decree, cannot be taken as a sufficient answer 
to what I believe to be the settled practice in this district, and at any 
rate the only practice authorized by controlling décisions. 

Though the answer is called a cross-libel, it is not in form such, was 
accompanied by no citation, and can be treated only as a pleading con- 
taining allégations of a set-ofï. It cannot afford a basis for any af- 
firmative relied. 

The motion by the respondent to require security, and stay pro- 
ceedings until security is given, is therefore denied. 
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PRINCE LINE, Limited, v. IMAYER &, LAGE, Inc. 

(District Court, S. D. New York. Marc-b 30, 1920.) 

1. Admiralty iê=358— Security not required on cross-llbel in personam. 

Where one agaiiist whom a libel is fllwl in pi-rsoiiain, withoat attach- 
ment, files a eross-libel in personam, and no seourity lias bc.en obtained by 
the original libelant, tbe cross-respoiiilent will not be rwiuired to give se- 
curity under Suprême Court rule 53 (29 Hup. Ct. xiv) relative to seenrity on 
cross-libols. 

2. Admiralty ©=^64 — Interrogatories may not call for évidence of antagonist's 

case, but may call for particulars. 

Interrogatories In ai! aiiswer in admiralty, so l'ar as tliey call for évi- 
dence, must be conflned to testimony neeessary to the proof of ijroponeufs 
case or défense, and evidenca of the antagonist's case may not be obtaiueti, 
but tlie in-oponent may ask for iiarticulars ot tlie matters pleaded. 

In Admiralty. Suit in which the Prince Lme, Limited, filed a cross- 
libel against Mayer & Lage, Incorporated. On motion to require se- 
curity, and on exceptions to interrogatories. Motion denied, and ex- 
ceptions overruled. 

Charles R. Hickox, of New York City, for cross-libelant and re- 
spondent. 

J. Culbert Palmer, of New York City, for cross-respondent and li- 
belant. 

LEARNED H AND, District Judge. The points presented are re- 
spectively thèse : Shall the cross-respondent be required, on motion 
under the fifty-third rule (29 Sup. Ct. xiv) to give security on the cross- 
libel ? Shall the exceptions be sustained to the interrogatories pro- 
pounded in the answer to the libel ? 

[1] The libelant is a domestic corporation, and filed a libel in ]ier- 
sonam against the respondent, a foreign corporation, vvithont attach- 
ment. Later the cross-libel was filed in personam, and the cross-libelant 
moves now for security under the fifty-third rule. Obviously, had the 
cross-libel been original, no security could hâve been required imder 
the second rule (29 Sup. Ct. xxxix), as the respondent could hâve been 
found. This, as it seems to me, is enough to dispose of the motion 
within that discrétion which the fifty-third rule gives, the libelant not 
having itself got any security. Had it done so, this motion would bave 
lain as of course. Of course, if the rule only applies when the original 
libel is in rem (Franklin Sugar Refining Co. v. Funch [D. C] 66 Fed. 
342), this motion would not lie anyway ; but I can scarcely so under- 
stand it, and the equity of the rule clearly coraprehends a libel in per- 
sonam with attachment. That point it is not necessary to décide. 

The motion is denied. 

[2] The interrogatories inquire into particulars of the case alleged 
in the original libel. Interrogatories, so far as they call for évidence, 
must be confined to testimony necessary to the proof of the jjroponent's 
case or défense, by which I mean matter pleaded in avoidance. Mar- 
quette Mfg. Co. V. Oglesby Coal Co. (D. C.) 247 Fed. 351. However, 
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the respondent hère is entitled to ail the matter called for by way of 
spécification of the libel, which it may get by interrogatories. It asks 
for no évidence, properly speaking, but for particulars only. The 
différence would become important if what the respondent asked was 
really évidence, not spécification of the pleading. Evidence in support 
of his own case the proponent may obtain by the utmost searching of 
his antagonist's conscience. Evidence of the antagonist's own case he 
may not obtain at ail ; but he may fînd out particulars — e. g., dates, 
places, the agents who acted, and the détails of the transactions — so 
that he may prépare to présent his own évidence. No doubt the line is 
one of degree, but the limits of spécification are well settled in practice, 
and thèse interrogatories do not transcend them. 
Therefore thèse exceptions are overruled. 



HARPEK V. SANDKRSON. 
In re SANDEKSOX. 

(District Court, D. New Jersey. Marcii 9, 1920.) 

1. Bankruptcy ®=>303(3) — Evidence sufBcient to show représentation by 

bankrupt that he ovvned property subsequently conveyed to vvife. 

In a suit to set aside a conveyance of pi-operty by a banlii-upt to liis 
wife morelliaii two years before banliruptcy, évidence heM to show that, 
In contractlng a debt prier to such conveyance, he represented that he 
owned the property. , 

2. Bankruptcy ®=»303(3) — Evidence sufflcient to show wife's ownership of 

property and disprove fraud in transfer. 

In a suit to set aside a conveyance 01" property by a bankrupt to his 
wife more than two years before bankruptcy, but at a time when lie was 
In debt, évidence 'id'l to show that a lot was purchased and a house built 
thereon with money given to the wife by relatives, and that the transfer 
was not for the purpose of hindering, delayiug, or defrauding creditors. 

3. Bankruptcy <S='303(3) — ^Inference that nonpubli<ation of deed was to con- 

ceal it from creditors unwarranted. 

In a suit to sot aside a conveyance from a bankrupt to liis wife, where 
the lawyer drawing the deed testified that he Indorsed It "Do not pub- 
lish," to keep it out of the newspapers, and there was no évidence to 
the contrary, it could not be inferred that the sole object of so indorsing 
it was to prevent creditors from obtaining information. 

In Equity. Suit by David Harper, trustée in bankruptcy of William 
C. Sanderson, bankrupt, against Agnes L. Sanderson. Bill dismissed. 

Lintott, Kahrs & Young, of Newark, N. J., for complainant. 
James R. Nugent, of Newark, N. J., for respondent. 

I/YNCH, District Judge. The complainant seeks to cancel and set 
aside a certain conveyance of real property made by the bankrupt to 
his wife, the respondent, on the ground that it was made while the 
bankrupt was insolvent, for the purpose of defrauding and cheating 
his creditors, and to compel a conveyance of said property to the com- 

©SjFor other cases see same topio & KBY-NUMBER in ail Key-Numbered Digests & Indexes 



858 204 FEDERAL REPORTER 

plainant, as trustée. The conveyance was effectcd July 1, 1915> 
while the voluntary pétition in bankruptcy was filed July 17, 1917. 

The bankruptcy records show that after this action was begun, and 
while it was pending, this particular chose in action was sold to Mi- 
cliael Winter, the largest creditor of the bankrupt estate, for the 
sum of $35 ; the said Winter releasing the complainant, as trustée, 
from ail daims to any dividends which he might become entitled to 
from the bankrupt estate on his claim of $6,494.58 filed therein. The 
complainant testified that he is no longer interested in this suit. 

[1] Michael Winter, who conducted a brewery at Orange, N. J., 
loaned $7,000 to the bankrupt under an agreement dated January 21, 
1913 ; $1,500 of this loan was repaid, leaving a balance of $5,500 due 
at the time of the adjudication. 

Frank W. Winter, son of Michael Winter, testified that he advanced 
the $7,000 as a loan to the bankrupt, without security, after endeavor- 
ing to obtain from Sanderson a mortgage on the property known as 
176 Kilburn Place, South Orange, which Sanderson said he owned ; 
that Sanderson told him that he did not want it known that he was 
borrowing money to start in business, which the exécution of a 
mortgage might reveal. 

William F. Worster, associated with Michael Winter, testified that 
during 1912 he visited Sanderson at his home seven or eight times for 
the purpose of negotiating this loan, the moneys to be advanced for 
the purpose of enabling Sanderson to open a café in the Kinney Build- 
ing, Newark, under an agreement providing for the sale by Sanderson 
of Winter's béer only; that during the negotiations Worster asked 
for either notes or mortgages as security for the amount of the loan ; 
that Sanderson refused to agrée to give a mortgage on his property, 
which he stated he owned, claiming that he was an honorable man, 
owned property, kept his word, and he did not want it to be known 
that he was borrowing. 

Floyd S. Teets, manager of bank accounts of the Merchants' 
Bank, of Newark, testified that on July 1, 1915, the bankrupt owed 
that bank $2,500, which was reduced to $2,300 on July 6, 1915, at 
which latter sum the debt remained for the remainder of that month. 

Joseph Kahrs, one of the attorneys for the complainant, testified 
that during the negotiations for the loan late in 1912 he was con- 
sulted, as attorney for the Orange Brewery; that Sanderson visited 
his office, where he conversed with him regarding the giving of se- 
curity ; that Sanderson stated to him that he owned the house and 
lot in South Orange, but he refused to agrée to mortgage it, or to 
give a chattel mortgage covering the fixtures and Personal property 
of the café to be established; that the représentation of Sanderson 
that he owned the real property in South Orange, which he would 
not agrée to mortgage, was one of the ingrédients which influenced 
the brewery people in making the loan without security. 

[2] I hâve no doubt whatever that Sanderson, the bankrupt, did 
represent to the brewery représentatives and to Kahrs that he owned 
this South Orange property; and I am also inclined to believe that 
this représentation may hâve in some degree influenced the brewery 
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people in advancing to him $7,000 wlthout chattel mortgage, real 
estate mortgage, notes, or other security. But the immédiate question 
is : Did Sanderson actually own the property standing in his name 
which, it is claimed, he pretended to own? 

There is no testimony in the case to the effect that Mrs. Sander- 
son, the wife, ever stated to anybody that her husband owned this 
property, or that vshe did not own it. What were the actual facts? 
What was the actual situation? The respondent insists that this 
property, conveyed to her by her husband on July 1, 1915, is now, and 
ever since it was acquired in 1910 and 1911, has been her own in- 
dividual property ; that the conveyance to her, now attacked, was for 
the purpose of placing the title in her name, where it belonged, and 
where it should bave been placed long before. 

George C. Sanderson, father of the bankrupt, m answer to interrog- 
atories taken in Florida, where he is engaged in the orange and 
grape fruit business, testified that it was his habit to visit his son and 
daughter-in-law every year during the summer, and often in No- 
vember; that he visited them shortly after their marriage, at which 
time a home was discussed ; that on a visit in 1902 he did not find 
their home particularly pleasing, so he advised Mrs. Sanderson 
to buy a lot in her name and build a home on it, telling her that he 
would do everything in his power to assist them, as he expected at 
some time to make it his home ; that from that day on he gave Mrs. 
Sanderson money yearly for that purpose, and continued to do so 
until the house was completed, his payments averaging $500 or $600 
per year; that the lot was purchased in 1910, and the bouse construct- 
ed in 1911; that he never kept any mémorandum of the amounts 
given respondent, but the amounts ranged from $100 upwards, and 
totaled between $2,500 and $3,000; that he always carried large 
sums of money with him, largely $50 and $100 bills, and when he 
visited her he handed her cash, and when away sent her drafts; 
that some time after the house was completed he learned that the title 
was in the name of the bankrupt, when he advised both Mr. and Mrs. 
Sanderson that the title should be' in the wife's name ; that he has 
continued to give money to Mrs. Sanderson since the house was finish- 
ed, contributing between $3,500 and $4,000 altogether. 

William C. Sanderson, the bankrupt, testified regarding the negotia- 
tions for the $7,000 loan with which he established the café in the Kin- 
ney Building. He admits refusing to give a chattel or real estate 
mortgage. Before going into this café business he was a salesman, 
supporting his home ; that his father advised his wife to build a 
home, and gave her money toward the purchase of a lot; that his 
wife at dififerent times handed him this money to put in his bank ac- 
count, which he did ; that they looked around, and after selecting a lot 
he drew his check against her funds in his account and paid for it; 
that his wife had no bank account; that his father handed his wife 
cash on visits, and he saw drafts received by her from him ; that 
the moneys which he used in the purchase o£ this lot and the building 
of the house thereon were the moneys which were turned over to 
him for that purpose by his wife, who had received them from his fa- 
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ther and her brother; that he opened his café in June, 1913, and 
closed it in July, 1917; that business was not good from the very 
start ; that he paid the taxes on the property and the interest on the 
$6,500 mortgage ; that he knew that the title to this property belong- 
ed in his w'ife's name, and he made five or six appointments with 
Paul G. Roder, an attorney at law, covering a period of 2^/2 years 
prior to July, 1915, for the purpose of transferring it to her, but he 
neglected to keep thèse appointments. 

Paul G. Roder, counselor at law, of Newark, testified that he had 
many talks with Mr. and Mrs. Sanderson regarding the transfer of 
the title of this South Orange property to the wife; that thèse con- 
sultations began in 1911, while the house was being constructed ; that 
he requested Sanderson to bring to him the "papers," so that he 
might prépare the deeds, but Sanderson neglected to keep his promise 
to do so ; that "Mr. Sanderson asked me to come to see him in référ- 
ence to his contemplated enterprise, the conduct of the Savarin Café, 
and I called on him on Sunday afternoon, and my recollection is that 
it was in the fall of 1912, and * * * while I was there Mrs. Sander- 
son came in the house, and she said, 'Will, Mr. Roder is hère ; give 
him the papers, so that he can fix this up;' and he said, 'I will see 
that he gets them the next few days,' or something to that effect, but 
I didn't get them ;" that there were several conversations af ter that 
regarding the matter before the papers were finally brought to him 
and the deeds prepared and the transaction consummated in July, 
1915. 

Agnes L. Sanderson, the respondent, testified that after her mar- 
riage her husband's father advised her to buy a home, and offered to 
assist her in procuring one ; that he gave her $200, and during the 
first three years a total of $600; that he gave her cash when he visited 
her, and forwarded to her drafts when away, and altogether gave her 
from $2,800 to $3,000, ail of which was used in the purchase of a lot 
and the érection of a home thereon ; that this money was deposited 
in her husband's bank account at her request, as she had no account, 
and, not being familiar with business transactions, desired her hus- 
band to attend to the détails ; that she also received the sum of $2,- 
400 as a gift from her brother, ail of which also was used in the ac- 
quirement of the new home ; that the value of the property is about 
$11,900, made up approxiniately as follows: Mortgage, $6,500; 
received from father-in-law, $3,000; and received from brother, $2,- 
400; that while the house was being built, and many times subséquent 
thereto, she consulted with Lavvyer Roder regarding the placing of the 
title in her name, which was finally donc. 

Harry E. Morgan, brother of the resi)ondent, testified that after 
his father 's death the respondent proposed that he and their mother 
break up the old home and take up their résidence with the respondent, 
who was about to build a new home; that — 

"At lirst I didn't likc the idea. It seemed as if tlie old place wa.s kind of 
dear, and evpr.ytl)inf>' elso, but \ve talked it over différent times. I thonsht 
ît would be ail riffbt. We talked about building the home, and everythlns 
else, and she says, "You know tliis will be alway.s your home and your motlier's 
home; if it ain't youi's it will be your motlier's home; your mother and my 
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motlier,' sho said, 'will bo takeii t-arc of.' So I sald, 'Well ;' aftor a little whlle 
— you doii't do tliinss in the first talk ovei- ; we talked it over at différent 
times; flnally I decided, 'Ail riglit, wo will make oiir home with you.' And I 
wcnt over to the bank and drew the money out of the Security and out of the 
Howard Bank, and I liad given tliis money to niy sister — no security, no note, 
no mortgage, or nothlng. I had given it to lier for to make my home there 
with my mother, and for my mother and myself. 

"Q. Why didn't you carry that out? A. WelI, aftor a little while, some time 
after that, my brother was taken sick ; ho had hardeniiig of the arteries and 
a bleeders disease, if you know what that is — 

"Mr. Kahrs: We are getting pretty far alield. 

"A. Thon lie had rheumatism. 

"Q. Well, due to the illnes.s of your brother — A. Ile was cripplod, so that 
he wasn't able to work, and he hasn't been able to do a day's work .since, and 
I still make my home with my brother and sister-in-law, and my mother is 
with them, too, and we did not go up to my sister's, although I still havo that 
opportunity to go to my si.ster's house any time I want to." 

Morgan's bank deposit book No. 138379 of the Howard Savings In- 
stitution, Newark, .showing a withdrawal of $1,450 on June 20, 1911, 
and deposit book No. 33342 of the Security Savings Bank, Newark, 
showing a withdrawal of $950 on June 20, 1911, were offered in évi- 
dence. 

[3J The complainant argues that when Counselor Roder indorsed 
the words "Do not publish" on the deed, before it was sent to the reg- 
ister's office for recording, "the sole object to be achieved by not pub- 
lishing this conveyance was to prevent the creditors of the bankrupt 
from having information regarding the same." Roder's testimony 
with respect to this is as follows: 

"Q. Now, what was the object of puttlng 'Do not publish' on those deeds? 
A. A\'liy, most of m.y decnls, l)efore it became eompulsory, I always made it a 
request, 'Do not publish' deeds, and 'Do not publish' mortgages. 

"Q. Xow, the effect of that was to keep it ont of the new.spapers? A. Out 
of the newspapers, yes. It was a gênerai practice in my office. 

"Q. That is why you wrote 'Do not publish' on those deeds, so tliat the rec- 
oi'd would not be published'? A. Yes, published in the new.spapers." 

So the only testimony in the case on that point is that the indorse- 
ment was not made for the purpose of preventing creditors from 
coming into possession of information regarding the transfer, but was 
made by the attorney in pursuance of a gênerai practice in his of- 
fice. It is a well-known fact that the recording of transfers and in- 
cumbrances is constantly being kept from the newspaper accounts by 
attorneys and others who désire to avoid publicity for one reason or 
another. In view of Roder's testimony, I cannot infer that the sole 
object was to prevent creditors from gaining information. 

The évidence on tlie part of the respondent, which is practically 
uncontradicted, establishes that the respondent was the actual pur- 
chaser of the lot and the builder of the house thereon ; that it was 
her property, because her moneys — moneys given to her-^created it ; 
that the title was properly placed in her name in July, 1915; and that 
this transfer, made over two years before the beginning of the bank- 
ruptcy proceedings, was not made for the purpose of hindering, de- 
laying, or defrauding creditors. 

Accordingly the bill should be dismissed. 
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In re SCHROEDER. 

(District Court, E. D. New Torls. Aprll 20, 1920.) 

1. Bankniptcy ®='414(3) — Evidence held to show transfer to wife because of 

pendency of action. 

On objections to a bankrupt's application for discharge, évidence JicM 
to sliow that a transfer of Iiis business to liis wife was not, as claimed, 
in anticipation of bis belng drafted, but because of tbe pendency of an 
action agalnst liim, wliich he feared would resuit in a judgment, and tliat 
no real transfer was intended. 

2. Bankruptcy <S=>408 (4) — Failure to sciiedule interest in business transferred 

to wife justifies déniai of discharge. 

Where a bankrupt's transfer of a business to his wife was not Intended 
as a real transfer. he could hâve recovered it from her, and should hâve 
set forth his interest therein in his schedules, and his failure to do so 
amounted to the maklng of a false oath, necessitating tlie déniai of a 
diseharge. 

In Bankruptcy. In the matter of Frank F. Schroeder, bankrupt. 
On objections to discharge. Discharge denied. 

Herman S. Fried, of New York City, for trustée and opposing 
créditer. 

Otto J. Kalt, of New York City, for bankrupt. 

GARVIN, District Judge. The trustée in bankruptcy and a creditor 
object to the discharge, and hâve filed spécifications claiming that the 
bankrupt has — 

I. Kraudulently transferred property. 

II. Failed to schedule assets. 

III. Made a false oath to the schedules. 

IV. Concealed property with intent to hinder, delay, and defraud 
his creditors. 

V. Failed to keep books of account. 

VI. and VIL Willfully testified falsely with regard to material facts 
upon his examination before the référée in bankruptcy. 

AU parties hâve stipulated that the application for a discharge be 
heard and determined by the court upon the record, without a référence 
to a spécial commissioner, as is customary in this district. The testi- 
mony of the bankrupt and his wife was given before the référée at 
the first meeting of creditors, and it is upon this testimony, taken in 
connection with the schedules verified by the bankrupt, that the trustée 
and objecting creditor rely in support of their spécifications. There 
was practically no argument; it now appears from the briefs that 
the only ground of objection pressed is the failure of the bankrupt to 
include in his schedules his équitable interest in property conveyed 
to his wife. 

[1] The bankrupt conducted a tea and coffee business at 655 Man- 
hattan avenue, Brooklyn, from September 8, 1917, under the name 
and style of "Java Tea & Coffee Company, Frank F. Schroeder," 

igsaFor other oases see same topic & KEY-NUMBBR in ail Key-Numbered Digesta & Indexes 
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until May 5, 1918, when he gave a bill of sale thereof to his wife, 
as both he and she state, in anticipation of being drafted, and so that, 
according to her testimony, in the event he was drafted, she would 
hâve the business under her own control. He was never drafted. 
His wife continued business under the same name, but never filed a cer- 
tificate in the, office of the clerk of the county of Kings until after 
October 3, 1919, when the pétition in bankruptcy was filed. 

The entire record indicates clearly that there was no real transfer 
by the bankrupt to his wife of ail his rights in the business. He did 
hâve the name on the store window changed to "Frank Schroeder, 
Manager"; but this, as he explains, was to prevent disputes. He 
testified : 

"If anybody came in and asked for the proprietor, they would see my name 
on there as manager." 

No inventory was made, and an alleged considération, if given at 
ail, was very much less than the interest of the bankrupt in the busi- 
ness. Except for the change on the window, there seems to hâve 
been literally nothing visible to indicate that it was claimed that a new 
owner had taken over the business. After the alleged transfer, there 
was no change in the books, and he continued his bank account, ex- 
actly as before, in his own name, paid therefrom for the goods used in 
the business and the overhead charges, gas, garage bills, electricity, 
and even for the rent of his home. In the brief submitted in behalf of 
the bankrupt it is explained that when the transfer was made there 
was a balance of about $70 in the bank, that the bank would not 
permit a new account unless there was a balance of at least $200, and 
that Mrs. Schroeder was notified to hâve her bank balance enlarged 
or close the account. In view of the fact that the deposits came 
from the same source, whether the account was carried in the name 
of the bankrupt or his wife, and in view of the fact that the bank did 
allow Schroeder to continue his account, it seems apparent that this 
explanation cannot be accepted as a reason for not transferring the 
account into the name of Mrs. Schroeder. He claims that his wife 
pays him for his work and he pays her board. She testified that she 
made no record of the "wages" she paid to him. In view of his false 
testimony, to which I shall refer, I reject such a claim and give it no 
credence. 

The bankrupt testified before the référée that he kept no books of 
account. This was untrue, as he later admitted. The bankrupt's wife 
testified fully regarding his account book. He testified that he had had 
no bank account since he had been in business. Such testimony indi- 
cates he is unworthy of belief, for a great number of checks signed 
by him, before and after the so-called "transfer," were produced, which 
he then admitted were drawn by him. 

[2] Without hésitation I reject the reason assigned by the bankrupt 
for the transfer. If that had been in fact the reason, when it was 
finally settled that he vi'as not to be drafted, Mrs. Schroeder would nat- 
urally bave reconveyed the business to him. She did not do so, and it 
is plain beyond question that the bankrupt was prompted to make the 
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so-called "transfer" because an action had been brought against him 
some months before, which he feared would resuit in a judgment, as 
a resuit of which his business would be seized and sold under exécu- 
tion. His appréhensions were well founded, for a judgment was later 
recovered in that suit, and it is clear to me that this transaction with 
his wife meant no real transfer to her of his business. If she had 
sought to hold it as against him, he could hâve recovered it f rom her. 
Therefore he should hâve set forth his rights therein in his schedules. 
He did not do so, and therefore he has failed to truthfuUy schedule 
his assets. The bankrupt must.conceal nothing. I am of the opinion 
that this failure was the making of a false oath of such a character 
as to necessitate refusing the bankrupt his discharge. In re Dow 
(D. C.) 5 Am. Bankr. Rep. 40O, 105 Fed. 889; In re Wood (D. C.) 
3 Am. Bankr. Rep. 572, 98 Fed. 972. I bave reached the same con- 
clusion as did the court in Matter of Gammon (D C.) 6 Am. Bankr. 
Rep. 482, 109 Fed. 312. 

The pétition is therefore refused. 
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WETSEL et al. v. EMPIRE GAS & FUEL CO.* 

(Circuit Court of Appeals, Fiftli Circuit. May 8, 1920.) 
No. 3461. 

1. Removal of causes <^^8S(6)— Averment of value of land insufflcient, un- 

less entire land is in rontroversy. 

An averment, in a pétition for reraoval of cause and in the agreed state- 
ment of facts, tliat tlie value of the land and the amount in controversy 
exceeded the jurisdictlonal amount, is insufflcient to sustain the jurisdic- 
tion of the United States court, unless the entire value of the land was 
in controversy. 

2. Removal of causes <§=74 — In suit to cancel oil lease, entire value of land is 

not in controversy. 

In a suit to cancel oil lease, which gave les.see certain rlghts in the land, 
but reserved the use of the house and certain rights to crop the land to 
lessors, the amount in controversy vs'as not the entire value of the land 
affected by the lease, but the différence between the value of the land sub- 
jeet to the lease and its value free from the lease. 

3. Removal of causes <S=>74 — Value about which court is not concerned is not 

in controversy. 

In determining whether the jurisdictlonal amount is in controversy, the 
value of a thing about which, under the issues in the suit, the court is not 
called on to concern itself, should not be taken into considération. 

Hutcheson, District Judge, dissenting. 

Appeal from the District Court of the United States for the North- 
ern District of Texas; WilHam R. Smith, Judge. 

Suit by John G. Wetsel and others against the Empire Gas & Fuel 
Company, begun in the state court. From an order denying a motion 
to remand, after the cause was removed by défendant to the United 
States court, plaintifïs appeal. Reversed, and cause remanded to state 
court. 

W. T. Allen, of Henrietta, Tex., and R. E. Taylor, of Et. Worth, 
Tex., for appellants. 

Charles K. Lee, of Et. Worth, Tex. (H. O. Caster and Hayes Mc- 
Coy, both of Bartlesville, Okl, Robert D. Garver, of Et. Worth, Tex., 
Campbell & Morse, of lola, Kan., and J. T. Pearson and Lee, Lomax, 
Wren & Smith, ail of Et. Worth, Tex., on the brief), for appellee. 

Before WALKER, Circuit Judge, and CALE and HUTCHE- 
SON, District Judges. 

WALKER, Circuit Judge. The appellants, citizens of Texas, 
brought this suit in a Texas state court for the cancellation and annul- 
ment of a recorded instrument executed by them to the appellee, a 
Maine corporation, on the ground that it was not binding on the former 
and was a cloud on their title to the 160 acres of land therein de- 
scribed. The case was removed to the District Court of the United 
States for the Northern District of Texas on the pétition of the ap- 
pellee, which alleged: 

"That the value of the land and the amount In controversy in this case ex- 
ceeds the sum of three thousand dollars, exclusive of interest and costs." 

<Ê=3For other cases see same topic & KEY-NUMBBR in aU Key-Numbered Dlgests & Indexes 
264 F. — 55 «Rehearlng denied June 5, 1920. 
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An agreed statement of facts in the case contained the f ollowing : 

"It is agreed that the value of the 160 acres of land descrlbed in the lease 
executed by the plaintiffs to the défendant is iive thousand (.$5,000) dollars, 
and that the value of the leasehoUl interest of the défendant in said land Is 
five hundred ($500.00) dollars, and said values, respectively, were the same at 
the tlme pétition for removal of this cause was filed herein. and at the time of 
the trial of said cause, and at the time of the commencement of said action in 
the District Court of Clay county, Texas." 

Other than what has been mentioned, the record contains nothing 
as to the value of the matter in controversy. The court overruled 
a motion of the appellants to remand the cause to the state court. By 
the terms of the attacked instrument, which was dated September, 17, 
1917, the appellants — 

"granted, demised, leased, and let, and by thèse présents do grant, démise, 
lease, and let upon the said lessee, for the sole and only purpose of operating for 
and producing oil, gas, eoal, and other minerais thereon and therefrom, to- 
gether wlth right of way and servitudes for pipe Unes, téléphone and telegraph 
Unes, for tanks, power houses, stations, and fixtures, for producing and caring 
for such products, and housing and boarding employés, and ail other rights 
and privilèges necessary, incident to, or convenient for the economical opéra- 
tion of said land, alone or conjointly with neighboring lands, for oll, gas, coal, 
or other minerais, with the right to use free oil, gas, or water, but not from 
lessor's water wells, for such purposes. and with the right of removing, either 
during or after the term hereof, ail and any property and improvements placed 
or erected on the premises by lessee, including the right to pull and remove ail 
casing, said land" described. 

The instrument contained the f ollowing provisions : 

"If opérations for the drilllng of an oil or gas well are not begun on said land 
on or before the 17th day of September, 1918, this lease shall terminate as to 
both parties, unless the lessee on or before that date shall pay or tender to the 
lessor or deposit to the crédit of John G. Wetsel in tlie First National Bank at 
Bell vue, Texas (which shall continue as the depository regardless of changes 
in ownership of the land), the sum of eight dollars, which payment or tender 
may be made by the clieck or draft of the lessee, and, however made, shall 
operate to confer on the lessee the privilège of deferring the commencement of 
such well for six months from said date. Thereafter, in like manner and upon 
like payments of tenders of said amount, the commencement of said well may 
be further def erred for additional periods of six months, successively ; Provid- 
ed always that this lease cannot be kept in force by such payments in the ab- 
sence of drilling opérations for a longer period than ten years from the date 
last above set forth, if within said time oil or gas is not found in paying quan- 
tifies ; but, if so found, this lease shall continue in fuU force and effect so long 
as oil or gas is found in paying quantities. * * « 

"When requested by lessor, lessee shall bury its pipe Unes, crossing cultivat- 
ed land, below plow depth. No well shall be drilled nearer than 200 feet of the 
house or barn now on said premises. I^essee shall pay for damages caiised 
by its opérations to growing crops on said land." 

[1] What was alleged to exceed, exclusive of interest and costs, 
the sum of $3,000, was "the value of the land and the amount in con- 
troversy." The right to remove the suit was dépendent upon the mat- 
ter in controversy exceeding, exclusive of interest and costs, the sum 
or value of $3,000. Judicial Code, §§ 24, 28 (Comp. St. §§ 991, 1010). 
Neither the above-quoted averment of the removal pétition, nor the 
quoted clause of the agreed statement of facts, showed that the matter 
in controversy exceeded, exclusive of interest and costs, the sum or 
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value of $3,000, unless ail bénéficiai interest in the land, or exceed- 
ing $3,000 in amount of the value of it, was in controversy in the suit. 
Nothing less than "the value of the land and the amount in contro- 
versy" was alleged to exceed, exclusive of interest and costs, the sura 
of $3,000. 

[2] The only matter as to vi^hich the suit raised any controversy was 
the instrument sought to be canceled, the existence and record of which 
were complained of as constituting a cloud on the title of the appel- 
ants. A décision adverse to the claim asserted by the appellants could 
not adjudge more than that that instrument is valid, and that the es- 
tate of the appellants in the land described in it is subject to the rights 
that instrument purports to confer on the lessee or its assigns. That 
full efïect may be given to the instrument in question, without depriving 
the appellants of ail valuable bénéficiai interest in the land which is 
the subject of the contract, is shown by its terms. It did not purport to 
confer on the appellee the right to use the house, barn, or water wells 
on the land. It expressly excluded the right to drill a well nearer than 
200 feet of such house or barn. The privilèges conferred by the terms 
of the instrument were subject to the qualifications or conditions that 
pipe lines crossing cultivated land be buried below plow depth and that 
payment be made for damages caused by the lessee's opérations to 
growing crops on the land. It is quite plain that the right to make the 
uses of the land and improvements thereon which the instrument by its 
terms left in the appellants constitutes a material élément of the value 
of the land as a whole or of an unincumbered fee-simple estate therein. 

It seems that the value of the matter brought into controversy by 
the suit cannot properly be regarded as more than the amount of the 
différence between the value of the land subject to the lease and its 
value free of the lease. There is nothing in the record to show or in- 
dicate that the value of the land was or could be diminished to the 
extent of $3,000 by the existence and enforcement of the instrument. 
A material part of its value being the value of tlie interest left in the 
lessor by the lease, a statement that "the value of the land and the 
amount in controversy in this case exceeds the sum of $3,000, exclu- 
sive of interest and costs," falls short of .showing that the matter in 
controversy exceeds, exclusive of interest and costs, the sum or value 
of $3,000; the nature of the suit being such that a valuable bénéficiai 
interest or estate in the land is not a matter in controvensy therein. 
Certainly an allégation to the effect that the thing which is in con- 
troversy and another thing which in no way is in controversy hâve the 
value required to authorize a removal does not show that the mattei- 
in controversy alone bas that value. The jurisdictional requiremenl 
as to value cannot well be said to be complied with, if the value of land 
is made the test of the removabillty of a suit, in which a valuable in- 
terest or estate in that land is not the subject of controversy. 

Counsel for the appellee refers in argument to expressions contained 
in the opinion in the case of Smith v. Adams, 130 U. S. 167, 9 Sup. 
Ct. 566, 32 L. Ed. 895, and to the décision in the case of Woodside 
v. Ciceroni, 93 Fed. 1, 35 C. C. A. 177, as supporting the contention 
that the record in the instant case, by showing that 3ie value of the 
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land is more than $3,000, shows what is required to make the case 
removable. The f ollowing was said in Smith v. Adams, supra : 

"By matter in dispute is meant tlie subjeet of litigation, tlie niatter upon 
wlilch the action is brought and issue is jolned, and in relation to whidi, if 
the issue be one of fact, testimony is taken. It is conceded that the pecuniary 
value of the matter in dispute may be determined, not only by the money 
judgment prayed, wliere such is the case, but in some cases by the increased or 
dimimsh.ed value of the property directly affected by the relief prayed, or by the 
pecuniary resuit to one of the parties immediately from the judgment. ïlius 
a suit to quiet the title to parcels of real property, or to remove a cloud tliere- 
from, by which their use and enjoyment by the ovvner are impaired, is brought 
within the cognizance of the court, under the statute, only by the value of the 
property affacted." 

The above was said by way of argument in support of the conclu- 
sion that an appeal from a judgment as to the vahdity of an élection 
to détermine a county seat should be dismissed, on the ground that 
there was not in the case such an amount in dispute as was required 
to give the court jurisdiction by appeal. That suit did not involve 
any question as to a cloud on the title to land. It well may be inf erred 
that, in making the statement contained in the last-quoted sentence, 
the court had in mind an instrument complained of as a cloud on title 
to land, which, if valid, would deprive the party complaining of any 
valuable estate or interest in the land afïected, such as an instrument 
purporting to be an absolute conveyance by the plaintiff of his entire 
interest in the land. From expressions of the court which immediate- 
ly preceded the one contained in the concluding sentence of the quo- 
tation, it may be inferred that there was an absence of any intention 
to assert or intimate that in such a case as the instant one the pecuni- 
ary value of the matter in dispute may not be determined by the in- 
creased or diminished value of the property directly afïected by grant- 
ing or withholding the relief prayed. Certainly it is not made plain 
by what was said that the court regarded the value of the land as the 
test of jurisdiction, where, as in the instant case, the instrument com- 
plained of as a cloud on the plaintifï's title is such a one that, if it is 
vaHd, its continued existence is consistent with the possession and en- 
joyment by the plaintiff of a valuable estate or interest in that land. 

The plaintiff in the case of Woodside v. Ciceroni, supra, sought the 
cancellation, as a cloud on his title to land, of an instrument which 
purported to confer on the défendant the right to enter on that land and 
prospect and mine for gold ; for those purposes the right of way 
across the land being given. It was shown that the value of the land 
exceeded the jurisdictional amount. The court decided that the amount 
in controversy was the value of the land to which the claim extended, 
and that the case was removable. The following was said in the 
opinion : 

"But tlie rights granted under the deed to Anderson cover the whole of the 
land. No portion of it is exempt from the privilège of right of way, and the 
right to prospect and mine, which he thereby acquired. Such being the case, 
the daim of the défendants afCects the right of tîie complainant to the enjoy- 
ment of the whole of his estate. In a suit to quiet title, or to remove a cloud 
therefrom, it is not the value of the défendants claim which is the amount in 
controversy, but it is the whole of the real estate to which the claim extends." 
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Tlie quoted stateraent indicates that the court concluded that a re- 
suit of giving effect to the attacked instrument would be to deprive 
the plaintiff in the suit of the enjoyment of the whole of his estate. 
Whether that conclusion was or was not warranted by the facts of that 
case, a similar conclusion is not warranted by the facts of the instant 
case ; the instrument hère in c|uestion being such a one that, if it is 
valid, it is not capable of having the effect of preventing the enjoy- 
ment by the plaintiff of a valuable interest or estate in the land, the 
title to which is sought to be quieted. 

[3] Controlling décisions show that, in determining whether a ju- 
risdictional requirement as to the sum or value of the matter in contro- 
versy is met, there should not be taken into considération the value of 
a thing about which, under the issues in the suit, the court is not 
called on to concern itself in any way. Parker v. Morrill, 106 U. S. 
1, 1 Sup. Ct. 14, 27 L. Ed. 72, was a suit by the appellant for parti- 
tion and to remove a cloud upon the title to a tract of land worth more 
than the jurisdictional amount, one-twentieth interest in which land 
was claimed by the appellant. The appeal was dismissed on the ground 
that the value of the interest claiined by the appellant was less than 
that required to authorize an appeal, and that the value of the nine- 
teen-twentieths interest of an appellee in the land could not be taken 
into account. The value of the appellee's interest might as well hâve 
been taken into account in that case as the value of the interest or es- 
tate left in the appellants in the instant case by the instrument com- 
plained of, as to which interest or estate no controversy or dispute is 
disclosed. 

In Elgin V. Mar.shall, 106 U. S. 578, 1 Sup. Ct. 484, 27 L. Ed. 249, 
the court dismissed a writ of error brought to review a judgment 
against a town for $1,660.75 on interest coupons detached from $7,500 
of bonds issued under a statute, the unconstitutionality of which was 
set up as a défense, though the point actually litigated and determined 
in the suit was the validity of the bonds, and, as between the parties to 
the suit, in any subséquent action upon other coupons, or upon the 
bonds themselves, that judgment, as to ail questions actually adjudged, 
would be conclusive as an estoppel. Speaking of the statutory rule 
limiting its jurisdiction to review, on writs of error or appeal, to those 
cases where the matter in dispute, exclusive of costs, exceeds the sum 
or value of $5,000, the court said : 

"The language of tlie rule limits, liy its own force, the required valuation to 
the matter in dispute in the particular actioi or suit in wliieli tlie jiii'i.sdiction 
is invoked ; and it phiinly exeludes, by necessary implication, any estlmate 
of value as to any matter not actually the subjeet of that litigation." 

In the instant case the sole subject of litigation is the attacked in- 
strument, or the right or interest in the land it purports to confer. The 
décisions in the cases of Colvin v. Jacksonville, 158 U. S. 456, 15 Sup. 
Ct. 866, 39 L. Ed. 1053, and Wheiess v. St. Louis, 180 U. S. 379, 21 
Sup. Ct. 402, 45 L. Ed. 583, support the proposition that in a suit for 
an injunction it must affirmatively appear that what is sought to be 
enjoined would resuit in loss or damage to the plaintiff of the juris- 
dictional amount. The following was said in the last-cited case; 
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"The 'matter In dispute within tlie meanlug of ttie statutc, is not the 
principle involved, but the pecuniary conséquence to the individual party dé- 
pendent on the lltlgation, as, for instance, In tliis suit, the amount of the 
assessment levied, or which may be levied, as against each of tlie complainants 
separately." 

The only possible pecuniary conséquence to the appellants of the 
existence of the attacked instrument and the enforcenient of ail the 
rights it purports to confer vvould be their deprivation of substantial- 
ly less than the entire value of the land described in that instrument. 
The record does not disclose any controversy or dispute as to their 
right to enjoy such possession and use of that land as are consistent 
with the enjoyment by the appellee of the rights it claims. The suit 
is such a one that no judgment rendered in it can involve in any way 
a material part of the value of the land described in the attacked in- 
strument. So far as is disclosed, the only controversy or dispute as to 
the appellants' ownership of the land results from the assertion by 
the appellee of the claim based on the instrument sought to be canceled 
and annulled. It is not shown that a déniai of ail the relief sought 
would resuit in loss or damage to the appellants of the jurisdictional 
sum or value. The record does not disclose that any or ail of the par- 
ties to the suit hâve at stake, exclusive of interest and costs, a sum or 
value in excess of $3,000. This being true, the motion to remand the 
case to the state court from which it was removed should hâve been 
granted. An order to that effect will be hère entered. 

Reversed. 

HUTCHESON, District Judge, dissents.. 



MERKITT V. t'MTED STATES. 

(Circuit Court of Appeals, Ninth Circuit. May 3, 1920. Reliearing Denied 

July 6, 1920.) 

No. 3414. 

1. War <S='4 — Sugar a "necessary," within Food Control Act, as to hoarding. 

Under Act Aug. 10, 1917, § 6 (Comp. St. 1918, Comp. St. Ann. Supp. 1919, 
§ 3115y8gg), prohibiting tlie hoarding of necessaries, sugar is a "neces- 
sary," ia view of section 1 (section 311.5Vse), authorifing tlie Président 
to make such régulations and issue such orders as are ossontial effectively 
to carry out the provisions of tliat act, under which the l'resident provided 
for licensing manufacturera and distributors of certain food commodities, 
Including sugar, and declared economy in the use of sugar necessary, and 
proof that sugar was a necessary was not required. 

LEd. Note. — For other dettuitions, see Words and Phrases, First and 
Second Séries, Necessary.] 

3. Criininal law «S^^SOIO) — Judicial notice of war résolution and presidential 
proclamations taken. 

The resolution of April, 1917, declarlng a state of vi-ar, and the proclama- 
tions of the Président under Act Aug. 10, 1917 (Comp. St. 101«, Comp. St. 
Ann. Supp. 1919, §§ 3115%e-3115yskk, 311â'/s<-3115ysr) , are public acts of 
which the courts tako judicial notice. 

(S^jFor other cases see same toplc & KEY-NUMBER in ail Key-Numbered Dlgests & Indexes 
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3. Criminal law "^^IS — Statute prohibiting hoarding of necessaries not void 

for uiicertainty; "hoarded." 

Act Aug. 10, 1917, § 6 (Comp. St. 1918, Comp. St. Ann. Supp. 1919, § 
SllSVsgg), prohibiting the hoarding of necessaries and provlding that 
necessaries shall be deemed hoarded when held, contraeted for, or arrang- 
ea for by any person in a quantity in excess of lils reasouable reqnlrements 
for use or consumption by hiraself and dependents for a reasonable time, 
is not void for indeflniteness and uncertainty as to the meaning of the 
Word "hoarded." 

4. War "©^4 — Keasorable requirements of défendant and dependents for sugar 

suflficiently proved. 

In a prosecution for hoarding sugar, wliere tliere was évidence of the 
number of dependents in defendant's lionseliold and of tlie custoniary man- 
ner of managing his household alïairs, and testimony as to the amount 
of sugar purchased during the period included in the indietment, in addi- 
tion to that wliich he was charged witli hoarding, and évidence that the 
sugar hoarded was not touclied during that time, tliere was sufficient évi- 
dence as to liis reasonable requiremeiits for sugar for tlie use of himself 
and his dependents. 

5. Criminal law €=^304(17) — Judicial notice taken of orders of Food Adminis- 

tration. 

Judicial notice is taken of the orders of the Food Administration re- 
stricting tlie use of sugar during the war. 

6. War <S==s4 — Conviction of hoarding sustained by évidence as to purchases 

authorized by défendant. 

Evidence that défendant autliorized and knew of tlie purchases and de- 
livery of excessive quantifies of sugar at his several places would support 
a conviction for hoarding. 

7. Criminal law <ê^C.2 — Procuring another to do criminal act constitutes guUt. 

Criminal gullt can be ïixed wliere oue procures another to do a criminal 
act. 

8. Criminal law 'S=='330 — Burden on défendant as to exceptions in criminal 

statute. 

In a prosecution for hoarding sugar, it devolved upon défendant to In- 
troduce évidence bringing himself within the exceptions of the statute 
nogativpd in the indietment. 

9. Criminal law <S==>1035(5) — Overruling of challenge to juror challenged per- 

emptorily not prejudicial, where défendant did not object to any other 
juror. 

ïhe overruling of a challenge to a juror for cause was not prejudicial 
error, where défendant challenged the juror peremptorily, and, though dé- 
fendant exhausted his peremptory challenges, he did not object to the new 
juror, or any other juror. 

10. Criminal law «^='703 — Opening argument in prosecution for hoarding sugar 
not iniprci)er. 

In a prosecution for hoarding sugar, the remarks of the counsel for the 
government in his opening statement that the jury should consider that at 
the time of the occurrence alleged the United States was at war with the 
gréa test power that ever had been arrayed against civilization in the history 
of the world, and that défendant, about the time the war came on, said 
the people ought to accumulate an abundance of food, did not prevent a 
fair ti'ial. 

11. War "^='4 — Evidence relevant on question of intent in prosecution for 
hoarding sugar. 

On a trial for hoarding sugar, évidence that a witness heard défendant 
say there would be a shortage of food, and that people should try to save 
something in case there was a shortage, was relevant on the question of 
intent. 

<gS3For other cases see samc topic & KEY-NUMBBR in ail Key-Numbered Digests & Indexes 
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12. War <&=4 — On trial for hoarding sugar, évidence of téléphone convei-satîon 
with defendant's home admissible to show intent. 

On a trial for hoarding siigar, évidence concerning a teleplione order for 
sugar from some one at defendant's liome, whom tlie wltness recognized 
by the voice as one from whom he liad previously talien orders for sugar, 
was admissible as bearing on defendant's knowledge that those who bouglit 
prodiice for him were inquiring into the price of quantifies of sugar. 

13. Criminal law '§='470 — Opinion of expert as to requirements of family for 
sugar imniaterial. 

On a trial for hoarding sugar, the opinion of a salesman in a grocery 
store as to what would be the rcasoiiable re<iuirements of a family was 
properly excluded ; it being for tlie jury to say whether there was a hoard- 
ing of sugar in excess of defendant's reasonable requirements. 

In Error to the District Court of the United States for the South- 
ern Division of the Southern District of Calif ornia ; Oscar A. Trippet, 
Judge. 

Hulett C. Merritt was convicted of an offense, and lie brings errqr. 
Affirmed. 

C. W. Pendleton, Meserve & Meserve, and Anderson & Anderson, 
ail of Los Angeles, Cal., for plaintiff in error. 

Robert O'Connor, U. S. Atty., and Lyndol L. Young, Sp. Asst. U. 
S. Atty., both of Los Angeles, Cal. 

Before GILBERT and HUNT, Circuit Judges, and WOLVERTON, 
District Judge. 

HUNT, Circuit Judge. Merritt, plaintiff in error, was convicted of 
violation of the act of Congress of August 10, 1917, entitled an act to 
provide further for the national security and défense by encouraging 
the production, conserving the supply, and controUing the distribution 
of food products and fuel. 40 Stat. 276 (Comp. St. 1918, Comp. St. 
Ann. Supp. 1919, §§ 3115yse-3115i/skk, ailSygWllSysr). 

The charge was that Merritt, about October 15, 1917, did know- 
ingly, willfully, and feloniously— 

"Hoard a certain necessary, as defined in the act, * * ■• to wit, sugar ; 
that is to say, that on or about the 15th of October, 1017, Merritt did knowing- 
ly, willfully, unlawfully, and feloniously hold, arrange for, and contract for 
five 100-pound sacks of sugar. the said noo pounds of sugar then and there be- 
ing a quantity of sugar in excess of the reasonable requirements of the said 
Hulett C. Merritt for use aud consiiniption by himself and dependents for a 
reasonable time." 

It is alleged that the hoarding and holding of the sugar was con- 
tinuous from about the 15th of October, 1917, to the 25th of July. 
1918, and that the holding, arranging for, and contracting for and 
hoarding did not relate to any transaction on any exchange, board of 
trade, or similar institution or place of business, as described in sec- 
tion 13 of the act of Congress already referred to ; that Merritt did 
not hoard, hold, arrange, and contract for the said 500 pounds of 
sugar as a farmer or gardner, or as a member or on behalf of any co- 
opérative association of farmers or gardeners, and that the sugar was 

<g=3Por other cases see same toplc & KEY-NUMBER in ail Key-Numbered Digesta & Indexes 
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not the product of any farm, garden, or other land owned, leased, or 
cultivated by Merritt. 

Reversai is urged upon the ground that the portion of the act of Con- 
gress under which the indictment was drawn and upon which the 
prosecution was based is void for want of definiteness and certainty. 
Section 6 of the act (section SllSVsgg) provides as f ollows : 

"Any porson wlio willfuUy hoardw any iiecessaries shall upou convictiou 
thereof be flutil iiot exceedhig !fr),()()0 or be imprisoned for not more tlian two 
years, or both. Neeessarips sball be decmod to be hoarded witliln the meanins 
of tbis act wben eitber (a) held, contracted for, or arrangea for by any person 
in a (inantity in excess of bis reasonable requiremonts for use or consuniptlon 
by liimself and dépendent^ for a reasonable time ; (b) beld, contracted for, or 
arranged for l)y any manufacturer, wbolosaler, retailer, or other dealer in a 
quantity In excess of the reasonable requlrements of bis business for use or 
sale by hini for a reasonable time, or reasonably required to furnish necessai-ies 
Ijroduced in surplus quantities seasonally throughotit the period of séant or no 
production; or (c) witbheld, whether by possession or under any contract or 
arrangement, from the market by any person for the purpose of unreasonably 
inereasing or diminlsliing tlie price : Provided, that this section sliall not in- 
clude or l'elate to transactions on any exchange, board of trade, or slmilar in- 
stitution or place of business as de.scribed in section 13 of this act that may 
be permitted by the Président und(-r the authority conferred upon him by said 
section thirteen : Provided, however, that any accumulating or witliholding by 
any farmer or gardener, co-operatlve association of farmers or gardeners, in- 
cluding livestock farmers, or any other person, of the produets of any farm, 
garden, or other land owned, leased, or cultivated by him shall not be deemed 
to be hoarding witliin the meanlng of this act." 

It is argued that section 13 (section .^llS^sk) makes no attempt to 
define the term "necessaries" and that, although the statute attempts to 
define the word "hoarded," within the meaning of the act, such attempt 
is futile, in that the définition is too uncertain and indefinite to justify 
a court in sustaining the statute as a valid one in the création of a 
crime. 

[1,2] We find ourselves unable to agrée to the suggestion that sugar 
is not defined as a necessary. Section 1 of the act (section 3115%e) 
referred to expressly authorizes the Président to make such régulations 
and to issue such orders as are essential efifectively to carry out the 
provisions of the act. By proclamation issued October 8, 1917, the 
Président provided for the licensing of manufacturers and distribu- 
tors of certain food commodities, "including sugar," and afterwards 
by proclamation issued January 18, 1918, declared that a continued 
economy in the use of sugar was necessary until a later time. Of thèse 
proclamations, as of the resolution of Congress of April, 1917, declar- 
ing a State of war, judicial notice was proper. They were public acts, 
and we think it was unnecessary for the prosecution to introduce ad- 
ditional proof that sugar was a necessary. Armstrong v. United 
States, 80 U. S. (13 Wall.) 154, 20 L. Ed. 614. 

[3] Nor can we uphold the view that there is a fatal indefiniteness 
and uncertainty in the définition expressed in section 6, heretofore 
cjuoted. The language that "necessaries shall be deemed to be hoard- 
ed," within the meaning of the act, when either held, contracted for, 
or arranged for by any person "in excess of his reasonable requlre- 
ments for the use or consumption by himself and dependents for a 
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reasonable time," conveys a very clear meaning. The nation being at 
war, Congress in its wisdom provided gênerai rules as guides for con- 
duct with relation to the use of certain food products. Congress 
did not see fît to lay down hard and fast rules as to the quantity of 
sugar that a person could keep or use, but did in gênerai terms provide 
that no person should hold or arrange for a quantity in excess of bis 
reasonable requirements for use or consumption by himself and de- 
pendents for a reasonable time, and authorized the Président to 
make régulations to carry out the provisions of the act, thus leaving 
the application of the rule of conduct dépendent upon varying cir- 
cumstances. The statute, however, was definite enough to advise 
every one what was prohibited. 

It is obvious that statutes cannot be framed with sufficient précision 
to fix rules of conduct to cover everv circumstance of action. As 
said in Miller v. Strahl, 239 U. S. 426, 36 Sup. Ct. 147, 60 L. Ed. 364 : 

"Rules of conduct must necessarily be expressed in gênerai terms, and dé- 
pend for tlieir application upon circumstances, and circumstances vary. It may 
be true, as counsel says, that 'men are dlfferently constituted,' some being 
'abject cowards, and few only are real heroes' ; tliat the brains of some people 
work 'rapidly and normally In the face of danger, while other people lose ail 
control over their actions.' It is mauifest that rules could not be prescribed 
to meet thesé varying qualities. Yet ail must be brought to judgment. And 
what better test could be devised than the doing of 'ail in one's power' as de- 
termined by the circumstances?" 

In Nash V. United States, 229 U. S. 373, 33 Sup. Ct. 780, 57 L. Ed. 
1232, the Suprême Court, through Justice Holmes, pronounced a like 
doctrine, and reaffirmed it in Omaechevarria v. Idaho, 246 U. S. 343, 
38 Sup. Ct. 323, 62 L,. Ed. 763. In the Arizona Employers- Liability 
Cases, 250 U. S. 400, 39 Sup. Ct. 553, 63 L. Ed. 1058, Justice Holmes 
said : 

"There are cases in wliich even the criminal law requires a man to know 
facts at his péril. Indeed the criterion which is thought to be free from 
constltutional objection, the criterion of fault, is the application of an ex- 
ternat standard, the conduct of a prudent man in the known circumstances ; 
that is, in doubtful cases, the opinion of the jury, which thé défendant has to 
satisfy at his péril, and which lie may miss after giving the matter his best 
thought." 

[4, 5] It is said that there was no proof ofïered, and that there was 
no évidence tending to prove, what were the reasonable requirements of 
Merritt for the use and consumption of sugar by himself and his 
dependents. But the évidence disclosed the number of dependents in 
Mr. Merritt's household and the customary manner of managing his 
household affairs. The orders of the Food Administration restricting 
the use of sugar during the time of war were of judicial knowledge, 
and there was testimony that the plaintiff in error had on hand dur- 
ing the period included in the indictment, not only the 500 pounds of 
sugar which he was charged with hoarding at a certain place, but that 
he purchased approximately 800 pounds, which were delivered at his 
résidence in Pasadena. It ako appeared that the 500 pounds alleged 
to bave been hoarded were not touched during the time mentioned in 
the indictment. 
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[6, 7] There is a contention that it was net shown that the plaîntiff 
in errer had personal knowledge of the quantity of sugar necessary 
for use of himself and dependents for any period, or how much was 
bought or used from time to time. There is évidence, however, that, 
ahhough sugar was ordered by persons other than the plaintifï in 
error, nevertheless he authorized and knew of the purchases and of 
the deUvery of the excessive quantifies of sugar at his several places. 
It need not be argued that criminal guih can be fixed, where one pro- 
cures another to do a criminal act. United States v. Gooding, 12 
Wheat. 468, 6 L. Ed. 693 ; Stockwell v. United States, 80 U. S. (12 
Wall.) 531, 20 L. Ed. 491. 

[8] Error is said to hâve been committed because there was no évi- 
dence introduced by the government in support of the négative alléga- 
tions of the indictment. There was no error in this respect, for, 
after the évidence of the prosecution, it devolved upon défendant on 
trial to introduce évidence which would bring him within the excep- 
tions of the provisions of the statute. Barlow v. United States, 32 
U. S. (7 Pet.) 402, 8 L. Ed. 728. 

Défendant challenged for cause a juror named Eastman. The court 
overruled the challenge, and the défendant contends that the ruling was 
erroneous. Mr. Eastman was not acquainted with the défendant nor 
his attorneys ; had never had any business relations with Mr. Merritt, 
or any of his business enterprises; had read about the case, but did 
not know the facts ; never discussed them ; remembered in a gênerai 
way what he had read, and said that ffom his reading he had an opin- 
ion that défendant was guilty. tie was then asked on cross-examina- 
tion whether it would require évidence to remove the opinion he had, 
"supposing the case was submitted to you now." He answered, "I 
think I would convict him." Then f ollowed this examination : 

"Q. Woiikl you décide against Mr. Merritt on wliat you read in the news- 
paper? A. I believe I would. Q. You believe you would. Do you think you 
could discard that opinion, Mr. Eâ'stnmn, and décide this case on the évidence? 
A. I believe I could. Q. And not be influenced by that opinion? A. I think so. 
Q. Do you think, assumlng that if you were in Mr. Merritt's place — and of 
course this is just for the purpose of testing your mind — and you were being 
tried, would you feel that you could get a fair trial at the hands of 12 men who 
felt toward you as you now feel toward Mr. Merritt in this case? A. I would 
feel I could get a fair trial. Q. You would feel that you could get a fair trial. 
Would you want to be tried by 32 men who felt toward you as you feel to- 
ward this case? A. No; If I were in Mr. Merritt's place, I présume I would 
not want to be tried by 12 men who feel as I do. Q. In other words, your 
opinion is of that character that you would expect the man to prove himself 
innocent? A. I believe I would." 

Thereupon he was challenged for cause, and the judge said he 
would excuse Mr. Eastman, whereupon counsel for the government 
said : 

"We think, your honor, that doesn't corne within the provision of the statute 
there. His opinion, he says, is not based upon any knowledge — any fact — but 
upon rumor, and he says that he believes that he can glve this man a fair trial ; 
notwithstanding the opinion that he has, which is based upon rumor, he can 
give liim a fair trial on the évidence that is produced hère in court." 
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Thereupon the court said: 

"Mr. Eastman, as I understaud your ansvrer, It Is tliat you feel that, If you 
were on trial being charged under an indlctment, you woulrt uot feel that you 
were gettlng a fair trial by a jury tliat liad tbe same opinion that you havo. 
A. I would not go that far. I wouUl not go so far as that, to say I could not 
get a fair trial. I believe I could décide the case on the évidence. 

"The Court : Then you can and will, notwithstanding the opinion you havo, 
fairly and impartially try the matter subniitted to you ? A. Yes ; I will en- 
deavor to be impartial. Q. You do not think the opinion will influence your 
conduct in this case? A. I don't believe it will. 

"Counsel for défendant : Q. Y'ou mean by that, Mr. Eastman, that you will 
diseawl your opinion? A. I would attempt to." 

Thereupon counsel stated that the court would instruct as to the 
presumption of innocence as against rumors and opinions and every- 
thing else, and asked the juror whether he believed he could follow the 
instructions, and vote in strict conformity with the évidence, and vote 
not guilty, unless he was convinced by the évidence beyond a reasonable 
doubt that défendant was guilty. The juror answered: 

"A. I believe I could, if tlie court instructed me to tliat eiïect. I would dis- 
regard that. * « * I think I could disregard my opinion." 

Thereupon the court denied the challenge for cause. The défendant 
excepted, and peremptorily challenged the juror, and in so doing 
used his last peremptory challenge. 

Section 1076 of the Pénal Code of California provides that in a 
challenge for actual bias no person shall be disqualified by reason of 
having formed or expressed an opinion upon the matter or cause to 
be submitted to the jury — 

"foTinded upon public rumor, statements in public journals, or common notorie- 
ty : Frovided it appear to tlie court, upon his déclaration nnder oath or other- 
wise, tlrnt he can and will, notwithstanding sucli an opinion, act inipartiallj' 
and fairly upon the matters to be submitted to him." 

We are not at ail ready to sav that the juror was incompétent. In 
Ex parte Spies, 123 U. S. 131, 8 Sup. Ct. 22, 31 L. Ed. 80, the court 
sustained the action of the trial judge in overruling a challenge of a 
juror whose frame of mind was very similar to that of Mr. Eastman, 
and in Dolan v. United States, 116 Fed. 578, 54 C. C. A. 34, this 
court refused to reverse the action of the trial court in denying a 
challenge, saying: 

"The action of the court in denying challenges for bias interposed by tho 
défendant against thèse four jurors was foumled upon évidence tending to 
show that they could disregard any opinion they had formed, and try the issues 
in the case impartiall.v. Besides the court had an opportunity of observing 
the manner of thèse .iurors nnder oxaniination, and determining from their 
conduct whether their déclaration of impartiality was to be believed or uot. 
There is nothing in the proceedings or in the testiraony to warrant this court 
in holding that the court below failed to exercise a proper légal discrétion in 
overruling the challenges." Hopt v. Utah, 120 U. S. 430, 7 Sup. Ct. 614, 30 L. 
Ed. 708. 

[9] But, aside from the question of the merits of the ruling, plain- 
tiff in error is not in a position to plead prejudicial error. Fie chal- 
lenged the juror peremptorily, and without objection of any kind 
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to the new juror, or any other juror, proceeded to trial. In People v. 
Kromphold (conviction of murder) 172 Cal. 512, 157 Pac. 599, com- 
plaint was made that the court erred in overruling challenges for cause 
to jurors on the ground of bias in three instances. The Suprême Court 
said that it was not necessary to détermine whether such challenges, or 
any of them, should hâve been allowed, inasmuch as none of the jurors 
served in the case ; each having been excused on a peremptory challenge 
interposed by the défendant. The court said : 

"AVhile défendant exerci.sed ail of the 20 peremptory challenges allowed by 
the law, it was not made to appear that he doslred to exercise any additional 
challenge, or that he had the slightest objection to any juror swom to try the 
cause, or any disposition to hâve any such juror excused. * * * No chal- 
lenge for caù'sè was interposed by défendant as to any such juror. Under thèse 
circumstances, the claim of défendant that the court erred in disallowing his 
challenge for cause to three jurors who dld not serve on the trial is disposed 
of by People v. Schafer, 161 Cal. 573." 

In the Schafer Case the court said: 

"Mr. Fraser was subsequently peremptorily challenged by the défendant and 
did not serve as one of the jurors. While the record shows that the défend- 
ant did subsequently exhaust his 10 peremptory challenges, it does not appear 
that he had occasion or désire to use an additional peremptory challenge, or 
that each and ail of the 12 jurors finally accepted and sworn were not entirely 
satisfactory to him." Stroud v. United States, 251 TJ. S. 15, 40 Sup. Ct. 50, G4 
L. Ed. . 

[10] It is said that the prosecuting attorney was guilty of miscon- 
duct, in that certain of his remarks were of a violent or prejudicial 
character. It appears that in the opening statement by counsel for 
the government he told the jurors that they should consider that at the 
time of the occurrences alleged in the indictment the United States was 
engaged in war with the greatest power that ever had been arrayed 
against civilization in the history of the world, and that the défendant, 
about the time the war came on, said that people ought to accumulate 
abundance of food. Other comments are complained of. It would 
be going very far to say that such comments could hâve operated to 
prevent a fair trial. The one statement about the war was an accepted 
fact of contemporaneous history, while the other was in the nature of 
what was expected to be proved. 

[11] Complaint is made of certain rulings in the admission of évi- 
dence. Spécial stress is laid upon the overruling of objection to a ques- 
tion propounded to a witness as to whether she had ever heard the 
défendant say anything concerning food. The witness replied that 
she had heard the défendant say that there would be a shortage of food 
and that he thought people should try to save something in case there 
was this shortage. This évidence was relevant, as bearing upon the 
intent of the défendant Merritt. Schulze v. United States, 259 Fed. 
189, 170 C. C. A. 257. 

[12] It is said that the court erred in permitting a witness to testify 
concerning a téléphone order for sugar from some one at the home of 
the défendant Merritt. The witness said that he recognized the voice 
of the person as that of some one from whom he had previously taken 
orders for sugar. It was not error for the court to admit this evi- 



878 264 FEDERAL REPORTEE 

dence as bearing upon the question of the knowledge of the défend- 
ant that those who bought produce for him were inquiring into the 
priée of quantities of sugar. 

[13] A witness, an employé of a grocery firm, was asked on cross- 
examination to give his opinion as to the gênerai quantities of food 
usually ordered for consumption by persons having familles. The 
purpose of such cross-examination was to ofïer expert évidence as to 
what would be the reasonable requirements of a family. We think 
that the court was right in excluding such évidence. It was for the 
jury to say whether or not there was hoarding of sugar in excess of 
the reasonable requirements of the défendant for a reasonable time, 
and the opinion of the salesman in the grocery store as to what was 
reasonable was wholly immaterial. 

We hâve carefuUy examined ail the other assignments, and are of 
the opinion that no substantial ground is shown for disturbing the 
judgment of the lower court. The judgment is therefore affirmed. 

Affirmed. 



ATHERTON et al. v. BEAMAN. 

(Circuit Court of Appeals, First Circuit. April 15, 1920.) 
No. 1417. 

1. Corporations 'S^^ISS — Informai distribution of profits not recoverable. 

Wliere two persons owned ail the stock of tlie corporation, except one 
sliare, tlie bénéficiai interest in wtilcli was in one of them, and the cor- 
poration was solvent, divideuds paid to tliem withoiit any vote of the di- 
rectors authorizlng the payment eould not be recovered. 

2. Courts <®=»365 — Question of pledge a local question. 

The extent and valldity of a pledge are local questions. 

3. Pledges "S^jI! — Acceptance of order by vvarehouseman a sufficient delivery. 

In Massachusetts, acceptance of an order on a warehouseman is a suffi- 
cient delivery of goods in pledge to the holder of the order, and the ware- 
houseman may become the ballee or custodian for the pledgee. 

4. Pledges "S^^ll — Désignation or identification of property necessary. 

Where, as security for a loan, the debtor gave an order on a storage Com- 
pany to place 50 cars of the lumber which it had on storage subjeet to the 
creditor's order, with the right to the debtor to use any lumber so long as 
it substituted other cars, so that there would always be 50 cars subjeet to 
the creditor's order, there was no valid pledge, without some désignation 
or identification of the lumber beld for the creditor. 

5. Bankruptcy ©^IBKg) — Delayed désignation of property pledged sufiBcient. 

Where, to secure a loan, a debtor gave a creditor an order on a storage 
Company, requiring it to hold 50 cars of the lumber stored with it for the 
creditor, and the storage company accepted the order, a delay of over two 
years, and until shortly before the debtor's bankruptcy, in designating 
the lumber held for the creditor dld not prevent the pledge becoming 
effectuai as to the lumber designated, there belng no fraud in the trans- 
action, as the désignation related back to the date of the order. 

6. Pledges <S=11 — Order on bailee to set apart 50 earloads of lumber did not 

prevent désignation of lumber not in carload lots. 

Where, to secure a loan, a debtor gave a creditor an order on a storage 
Company, dlreetlng It to place 50 cars of the lumber stored with it sub- 
jeet to the order of the creditor and hold it for him, and to keep a suffl- 

O ' ' t 
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dent number of cars at a specifled averapre ralue to equal the loan, the 
term "carload lots" was a mère matter of form, and dld not prevent tlie 
setting apart for tlie créditer of luniber not separated Into carload lots. 
7. Bankriiptcy '©=>188(1) — Désignation of property by bailee ratiâed by debt- 
or and créditer. 

Where a debtor gave a créditer an order on a storage company to place 
a specifiod qiiantity of the lumber stored with It to the order of the crédi- 
ter and hold it as secnrity for him, both parties fteW to hâve ratified and 
approved the désignation by the storage company of lumber held for the 
créditer prier to the liiiug of a pétition In bankruptcy agalnst the debtor. 

Appeal from the District Court of the United States for the District 
of Massachusetts; James M. Morton, Jr., Judge. 

Suit by Percy A. Atherton and others, trustées in bankruptcy of 
the Parsons Manufacturing Company, against Nathaniel P. Beaman. 
From a decree for défendant (256 Fed. 871), plaintifïs appeal. Af- 
firmed. 

Lee M. Friedman, of Boston, Mass. (Friedman & Atherton, of 
Boston, Mass., on the brief), for appellants. 

William D. Turner, of Boston, Mass. (Reginald Foster, George 
Hoague, and Foster & Turner, ail of Boston, Mass., on the brief), 
for appellee. 

Before BINGHAM, JOHNSON, and ANDERSON, Circuit Judges. 

JOHNSON, Circuit Judge. This is an appeal from the final decree 
in a bill in equity brought by the appellants as trustées in bankruptcy 
of the Parsons Manufacturing Company, a Massachusetts corporation, 
organized in 1898 with a capital of $10,000, which was afterwards 
increased to $30,000, of which $20,000 was preferred and $10,000 
common stock. 

In 1914 the appellee, Nathaniel P. Beaman, owned ail the preferred 
and a large part of the common stock. The other stockholders were : 
Henry Gerrish, Jr., who owned ten shares of the common stock, and 
a brother of the défendant, who owned one share. Mr. Beaman's 
health was impaired, and he sold his interest in both the common and 
preferred stock of the company to Mr. Gerrish for the par value of 
the preferred stock. Mr. Gerrish interested two other parties with 
him in the purchase, and each of thèse parties paid the défendant 
$5,000, which was loaned by the défendant to the company, and its 
note taken for the same, dated September 4, 1914. For the balance 
of the considération for the transfer of the stock the défendant re- 
ceived the notes of Mr. Gerrish, indorscd by other parties. When the 
note was given to the défendant by the company, it had in storage 
with the Eastern Storage Company at Chelsea, Mass., lumber which 
had been received by the Storage Company in 68 carload lots, and each 
carload had been piled separately in its yard and marked with a tag, 
which had on it the number of the car from which it had been un- 
loaded and also the initiais "P. M. Co." 

To secure the defendant's loan the company gave him the following 
order : 

©caPor other cases see same toplc & KBY-NUMBER la ail Key-Numbered Dlgests & Indexe* 
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"Eastern Storage Company, Chelsea, Mass. — Gentlemen: Ton will please 
place flfty (50) cars of the lumber which this corapany has on storage with 
you subject to the order of Nathaniel P. Beamaii, who is to hold the same as 
collatéral for security for the loan made by liim to the company. The Com- 
pany is to hâve the right to use any and ail cars of lumber with you, Includ- 
ing those covered by thls order, so long as it substitutes other cars for tliose 
so used, so that there shall always be on storage with you, subject to the 
order of said Beaman, flfty (50) cars of lumber." 

This order was accepted by the Storage Company. 
A written agreement was also executed by the parties in which, after 
reciting the loan to the company, it agreed — 

"to keep with the Eastern Storage Company of Chelsea a sufficient number 
of cars of lumber at the average value of two hundred dollars (.?200) per car 
to equal the amount of Beaman's loan to the corporation ; and said corpora- 
tion has this day executed and delivered to the said Beaman an agreement 
placing flfty (50) cars of said lumber subject to his order." 

On December 9, 1916, an invohmtary pétition in bankruptcy was 
filed against the Parsons Manufacturing Company. 

The défendant filed a bill in equity in one of the superior courts of 
Massachusetts, asking that the Eastern Storage Company be enjoined 
f rom delivering to the trustées in bankruptcy such lumber as he claimed 
to hold by virtue of the above order; and the trustées filed this bill, 
seeking to restrain Beaman from further prosecuting his bill in equity 
in the state court, and asking that the right, title, and interest of the 
trustées in bankruptcy in and to the lumber claimed by the défendant 
be determined, and also that Beaman be ordered to pay over to them 
certain sums paid to him by Gerrish from the assets of the Parsons 
Manufacturing Company in part discharge of the notes given by Ger- 
rish to Beaman. In the bill it was also alleged that the défendant, 
as the treasurer, director, and owner of a majority of the outstanding 
capital stock of the company, had caused to be paid to himself certain 
sums of money as dividends on stock held by him, without any vote or 
authorization by the stockholders of the company, and that also, while 
treasurer of said company, he had wrongfully and illegally permitted 
certain stockholders and employés of the corporation, in particular one 
Henry Gerrish, Jr., to withdraw large sums of money from the treasury 
of the company, and an accounting was prayed for. 

By his answer the défendant claimed a valid lien on 50 carloads of 
lumbçr stored with the Eastern Storage Company, and admitted that, 
as treasurer, director, and owner of a majority of the stock of the 
company, he caused certain sums of money to be paid to himself as his 
proportionate share of the net profits of the business, but denied that 
such payments were wrongfully or illegally made. He also admitted 
that he permitted certain payments to be made to Henry Gerrish, Jr., 
and W. W. Crosby, but denied that said payments were wrongful or 
illégal, and claimed that ail payments made, either to himself or to 
said Cîerrish or Crosby, were made with the knowledge and consent 
of the stockholders and cHrectors of the company and duly entered 
upon its books, and that the company was, at ail times during which 
such payments were made, amply solvent, and that there are no credi- 
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tors represented by the plaintiffs who were injured thereby or hâve 
any right to inquire into or complain of such payments. 

The case was referred to a spécial master, who has found that the 
défendant had a vaHd Hen on the lumber claimed by him, and that the 
withdrawals of money by the défendant and payments made to him by 
Gerrish, on account of his indebtedness to Beaman, were ratified, and 
that there was nothing irregular in the payments made by the Parsons 
Manufacturing Company to the défendant of his interest on his loan to 
the Company. The District Court has approved the master's report, 
except so much of the same as relates to jurisdiction, which question, 
because of an express waiver, has become immaterial. 

[1 ] We think it unnecessary to discuss at length the questions raised 
in regard to the dividends paid to Beaman or to Gerrish, when they 
were the owners of ail the stock of the corporation but one share, which 
was held by Beaman's brother, and the bénéficiai interest in which was 
in Beaman. Although there was no vote of the directors authorizing 
the payment of dividends, the master and the District Court hâve 
found that the company was solvent when they were made, and that 
their payment was the mode devised by the parties in interest for mak- 
ing a distribution of profits in which they alone were interested, and 
was ratified by the stockholders and directors. McDonald, Receiver, 
V. Williams, 174 U. S. 397, 19 Sup. Ct. 743, 43 L. Ed. 1022; Rat- 
clifif V. Clendenin, 232 Fed. 61, 68, 146 C. C. A. 253. See, also, opinion 
of the Suprême Court of Massachusetts, dated February 27, 1920, in 
Beaman v. Gerrish et al., 126 N. E. 352. 

In regard to the payments made to Beaman by Gerrish from funds 
of the company on account of the private indebtedness of the latter 
to the former, the District Court has found that, while the presumption 
is against the regularity of such payments, nevertheless— 

"On ail the évidence, and giving due weiglit to the presumption, It does not 
appear that, in usiiig the funds of the Parsons Company to pay his personal 
debt to Beaman, Gerrish was acting in fraud of other porsons interested iii the 
company." 

This finding of fact, as also that in regard to the payment of divi- 
dends, included the finding of good faith upon the part of Beaman, 
and we think both are fuUy sustained by the évidence and the infer- 
ences that may be fairly drawn therefrom. 

The only other question raised by the assignment of errors is : Was 
Beaman's claim secured by a valid pledge of lumber? We think the 
following language of the court in Barnes v. Alexander, 232 U. S. 
117, 120, 34 Sup. Ct. 276, 277 (58 h. Ed. 530), is applicable to the 
situation presented hère : 

"We start, however, with the princi))le that an informai business transac- 
tion sliould be so eonstruod as adopting wbatever form, consistent witli the 
faets, is most fitted to reach the resuit seemlngly desired." 

The resuit desired by the parties in the présent case was to secure 

Beaman for his loan to the company, and also to allow the company to 

use the lumber pledged as it might need it, provided it substituted 

other lumber equal in amount and value. The Storage Company be- 

204 P.--Û6 
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came the agent of both parties by its acceptance of the order, and 
agreed to hold 50 carloads of lumber for Beaman, or, if payments 
were made on account of bis loan, to hold sufficient lumber to cover 
îhe balance, deducting one carload for each $200 that might be paid ; 
and there was testimony that it did not accept any other orders until 
it was certain that it could do so after setting apart 50 carloads of 
lumber to be held as security for Beaman. We also start with the 
finding of the court that the whole transaction was entered into and 
carried out in good faith, and that there are no intervening claims 
whose priority is disputed by Beaman, and that no one, except the 
trustées of the Parsons Company, contests the right of Beaman to 
hold the lumber which he claims as security for bis loan. 

The District Court bas found that no spécifie carloads or piles of 
lumber were appropriated by the Storage Company to the pledge until 
November, 1916, shortly before the pétition in bankruptcy was filed; 
that at the time the order was given to Beaman by the Parsons Man- 
ufacturing Company the company was solvent, but that in November, 
1916, it was insolvent. 

[2] The extent and validity of a pledge are local questions. Hiscock 
V. Bank, 206 U. S'. 28, 27 Sup. Ct. 681, 51 L. Ed. 945; Thompson v. 
Fairbanks, 196 U. S. 516, 25 Sup. Ct. 306, 49 L. Ed. 577; Hum- 
phrey v. Tatman, 198 U. S. 91,' 25 Sup. Ct. 567, 49 L. Ed. 956. 

[3] Under the décisions of the Suprême Judicial Court of Massa- 
chusetts acceptance of an order is sufficient delivery of goods in pledge 
lo the holder of the order, and the warehouseman by whom the order 
bas been accepted niay become the bailee or custodian for the pledgee. 
Jones V. Baldwin, 12 Pick. (Mass.) 316; Carter v. Willard, 19 Pick. 
(Mass.) 1 ; Boardman v. Spooner, 13 Allen (Mass.) 353, 357, 90 Am. 
Dec. 196; Cushing v. Breed, 14 Allen (Mass.) 376, 92 Am. Dec. 177; 
Eorbes v. Fitchburg R. R. Co., 133 Mass. 154; Clark v. Williams, 
190 Mass. 219, 76 N. E. 723; Hallgarten v. Oldham, 135 Mass. 1, 
46 Am. Rep. 433 ; Hall et al. v. Boston & Worcester R. R. Co., 14 
Allen (Mass.) 439, 92 Am. Dec. 783. Thèse décisions are in accord 
with those of the fédéral courts. See Union Trust Co. v. Wilson, 198 
U. S. 530, 538, 25 Sup. Ct. 766, 768 (49 L. Ed. 1154), where the 
court said: 

"StlU ail the authorltles agrée that, If an assent in advance is not enough, 
yet, as soon as the bailee attorns to the asslguee, the delivery is complète." 

When the order of September 2, 1914, was given, the Storage Com- 
pany had in its possession 68 carloads of lumber belonging to the 
Parsons Manufacturing Company, and by its acceptance the Storage 
Company agreed to set aside 50 of thèse carloads and hold the same 
for Beaman. Sumner v. Hamlet, 12 Pick. (Mass.) 76; Hall et al. 
V. Boston & Worcester R. R. Co., 14 Allen (Mass.) 439, 92 Am. Dec. 
783 ; Bristol Mfg. Corp. v. Arkwright Mills, 213 Mass. 172, 100 N. 
E. 55. 

[4] If it had donc this when it accepted the order, there could be no 
doubt that the pledge would apply to the cars which had been sepa- 
rated from the larger number and designated as those to be held in 
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accordance with the terms of the order which it had accepted. With- 
out some désignation or identification of the lumber there could be no 
valid pledge. 

[5] About November 10, 1916, however, the Storage Company did 
designate, by car numbers, the carload lots which it was holding as 
pledged to Beaman, and about a week later notifîed the Parsons Com- 
pany by sending it a list of them. 

We think the désignation at this time, under an authorization which 
had been previously given and in f ulfiUment of an obligation which had 
been assumed by the Storage Company, made the pledge efifectual as 
to the carload lots in its yard. The fact that this désignation was 
not made until more than tvvo years after the date of the order, and 
also within less than one month before the filing of the pétition m 
bankruptcy, would not render the pledge invalid as against the trustées, 
because, in a transaction untainted with fraud, and where the rights 
of third parties are not affected, such désignation would relate back 
to the date of the order. Johnson v. Root Mfg. Co., 241 U. S. 160, 
165, 36 Sup. Ct. 520, 60 L. Ed. 934; Sexton v. Kessler, 225 U. S. 
90, 32 Sup. Ct. 657, 56 L. Ed. 995 ; Thompson v. Fairbanks, 196 U. S. 
516, 25 Sup. Ct. 306, 49 L. Ed. 577; Hymphrey v. Tatman, 198 U. 
S. 91, 95, 25 Sup. Ct. 567, 49 L. Ed. 956; Ward v. First National 
Bank, 202 Fed. 609, 120 C. C. A. 655 ; Chapman v. Hunt, 254 Fed. 
768, 166 C. C. A. 214; In re Harvev (D. C.) 212 Fed. 340; Sieg v. 
Greene, 225 Fed. 955, 959, 141 C. C. A. 79, Ann. Cas. 1917C, 1006; 
Sumner v. Hamlet, 12 Pick. (Mass.) 76; Copeland v. Barnes, 147 
Mass. 388, 390, 18 N. E. 65. 

On September 4, 1915, the Parsons Company was informed by the 
Storage Company that it did not hâve in storage enough lumber to fîll 
the various pledge orders which had been given and which the Storage 
Company had been requested to accept. The Parsons Company owned 
at that time a cargo of lumber which had been brought by vessel to 
the wharf of the Hall Lumber Company at East Boston, and it gave 
to the Storage Company the following order: 

"Chelsea, Mass., Sept. 4, 1915. The Hall Lumber Co., East Boston, Mass. — 
Gentlemen: We hâve on storage with you the cargo of one Inch spruce from 
the Schr. Elsie A. Bayles, 226,000 feet. l'iease hold this subject to the orders 
of the Eastern Storage Company of Chelsea, until further orders or cancella- 
tion of this order by them." 

The Storage Company sent this order to the Hall Lumber Company, 
who acknowledged its receipt by letter, so that there was a constructive 
delivery of this lumber to the Storage Company. 

The identical lumber which was transferred to the Storage Company 
by the above order was at Hall's Wharf, subject to its order, in No- 
vember, 1916. Upon the list of cars which the Storage Company 
sent to the Parsons Company, in addition to the carload lots appearing 
under the car numbers, it also designated and appropriated to meet 
the terms of the order of September 2, 1914, in favor of Beaman, 
which it had accepted, the 226,000 feet of lumber upon Hall's Wharf,, 
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which was constructively in its possession. This appears from the 
following entry at the end of the hst of cars: 
"Additional at East Boston 20 carloads." 

And to make it entirely certain that the Parsons Company should 
understand that the Storage Company had appropriated, and was 
holding as security for Beaman's loan, the lumber at Hall's Wharf, 
it wrote the Parsons Company, on the next day after it had mailed 
the list to it, as follows : 

"In addition to cars stored on oiir premises, as per list of November 17, 
for yonr account, tliere is a cargo of box board lumber on storaso at HaH's 
Wiiarf, East Boston, subject to onr orders, wbich \ve consider équivalent to 
20 carloads." 

[6] This lumber had not been separated into carload lots; but Ave 
think the use of the term "carload lots" in the order a mère matter of 
form, and that the real substance of the transaction was an authoriza- 
tion to and agreement by the Storage Company to hold for Beaman 
sufficient amount of lumber to secure his claim. 

Lumber is measured by the thousand feet and not by carloads. Be- 
cause it came to the yard of the Storage Company usually in car- 
load lots, the words "fifty carloads" were used to designate the amount 
which was to be held by the Storage Company as security for Bea- 
man's loan ; but in effect the agreement was that about 500,000 feet 
of lumber were to be held, as it appears from the record that, upon 
the average, there were about 10,000 feet of lumber in a carload, and 
that the company had agreed— 

"to keep with the Eastern Storage Company of Cliclsea a sufficient luimber of 
cars of lumber at the average value of ^200 per car to equal the amount of 
Beaman's loan to the corporation." 

Until the loan was reduced by payments, the Storage Company was 
required, therefore, to hold for Beaman 50 carloads, or their équiva- 
lent, 500,000 feet, of lumber. 

Looking at the substance, rather than at the form, it is apparent 
that it was immaterial, so far as the security was concerned, whether 
a carload lot or an equal amount of lumber was held by the Storage 
Company for Beaman. 

[7] Two or three days previous to the filing of the pétition in bank- 
ruptcy against the Parsons Company, Beaman called upon the treas- 
urër of the Storage Company, who told him about the lumber at 
Hall's Wharf. We quote the following from his testimony as it ap- 
pears in the record : 

"Beaman mentioned the fact that the Eastern Storage Company was sup- 
posed to hold 50 cars subject to his order, and witness told him the Storage 
Company had 80 cars on its own premises and a cargo that it estlmatod at 
about 20 carloads at Hall's Wliarf. Beaman asked witness about the Storage 
Company's security on thèse carS' — their rig'hts to those cars — and witness ex- 
plained to him that the Storage Company held an order on the Hall Lumber 
Company." 

There was no direct évidence that Beaman at that time either as- 
sented to or dissented from an appropriation of the lumber at Hall's 
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Wharf to his pledge. It is évident, however, from the subséquent con- 
duct of the parties, that he must hâve assented, for a few days after 
the filing of the pétition in bankruptcy the Storage Company, at the 
request of Beaman's attorney, sent him a statement of the lumber 
which it vi^as holding subject to Beaman's order, which included the 
f ollowing : 

"Also 220,000 feet one-inch spruce boards stored at Hall's Wharf, consid- 
ered 20 carloads." 

And in the letter which accompanied this statement the Storage Com- 
pany wrote that it was holding this lumber — 

"subject to tbe order of Mr. Nathanlel Beaman from lots stored by the Par- 
sons Manufacturlng Company as par agreement of Sept. 2, 1914, to hold 50 
cars." 

We think that the appropriation and désignation by the Storage 
Company, which it had made previous to its letter to the Parsons 
Company of November 17, 1916, acting as agent, both of the Parsons 
Company and of Beaman under the authority given it by the order 
which it had accepted, were ratified and approved by each of them 
before the pétition in bankruptcy was filed, and that Beaman had at 
the time of the filing of the pétition in bankruptcy a valid pledge, not 
only upon the 30 carloads of lumber given on the list which the Storage 
Company sent in its letter of November 17, 1916, to the Parsons Com- 
pany, but also upon the lumber at Hall's Wharf. 

The decree of the District Court is affirmed, with costs to the appel- 
lee in this court. 
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No. 92. 

Trade-marks and trade-riames <S=>-80'/2, New, vol. 8A Key-No. Séries — Manu- 
facturer held not subject to order of Fédéral Trade Conimission; "unfair 
method of compétition." 

That a manufacturer of products sold In Interstate commerce to jobbers 
and Wholesale dealers, who In tum sell to other jobbers and "wliolesalo 
and retall dealers, Issues circulars to its trade suggesting priées for resale, 
both at Wholesale and retaîl, and refuses to continue to sell to any dealer 
who fails to maintain such priées, or who sells to another dealer failing to 
maintain them, in the absence of contracts requirlng adhérence to such 
priées, held not to constitute an "unfair method of compétition," in vio- 
lation of Fédéral Trade Commission Act Sept. 26, 1914 (Comp. St. g 8836e). 

Pétition to Review Order of Fédéral Trade Commission. 
Pétition by the Beech-Nut Packing Company to review an order of 
the Fédéral Trade Commission. Order reversed. 

Charles Wesley Dunn, of New York City (Charles E. Hughes, of 
New York City, of counsel), for petitioner. 

Edward L. Smith, of Washington, D. C. (Claude R. Porter and Mar- 

^:=5Por other cases see same topic & KEY-NUMBER in ail Key-Numbered Digests & Indexes 
•Certiorari granted 252 U. S. — , 40 Sup. Ct. 584, 64 L. Ed. — . 
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shall B. Clarke, both of Washington, D. C, and Joseph A. Burdeau, of 
New York City, of counsel), for respondent. 
Before WARD, HOUGH, and MANTON, Circuit Judges. 

WARD, Circuit Judge. April 15, 1918, the Fédéral Trade Commis- 
sion issued a complaint against the Beech-Nut Packing Company un- 
der section 5 of the Act of Congress of September 26, 1914 (Comp. St. 
§ 8836e), entitled "An act to create a Fédéral Trade Commission, to 
defîne its powers and duties, and for other purposes," charging the 
Company with using an unfair method of compétition in interstate 
commerce, viz. in selling its products to such purchasers, principally 
wholesalers and jobbers, as do not resell at a price lower than that 
fixed by the company and in refusing to sel! to such as do, with the 
purpose of eliminating compétition in the sale of the company's 
products and that a proceeding by the commission in respect to this 
method would be to the interest of the public. 

The Company appeared and answered, admitting thèse facts, but 
denying that it had entered into any agreement with purchasers re- 
quiring them to maintain its priées, or in any way quahfying their 
title to the articles purchased, or restricting their freedom to sell to 
any one and charge any price they choose. 

An agreed statement of facts was filed. June 30, 1919, the com- 
mission filed its report and findings. 

The respondent is engaged in interstate commerce in selling divers 
food products, such as sliced bacon, sliced beef, peanut butter, candies,, 
chewing gum, etc., under the trade-name "Beech-Nut Brand." The 
commission's findings of fact are very long, and it will be sufficient for 
the purposes of our décision to state the following: 

"Paragraph Four. That respondent customarily markets Its products princi- 
pally through jobbers and wholesalers in the grocery, drug, candy, and tobacco^ 
lines, who in tui-n resell to retailers in thèse Unes, ail of which Wholesale and 
retall dealers are selected as désirable customers, for the reason that they are 
known or belle ved to be (a) of good crédit standing; (b) wllUng to resell at. 
the resale priées suggested by respondent and who do resell at such priées, as 
herelnafter set forth ; (c) willlng to refuse to sell and who do refuse to sell 
to jobbers, wholesalers and retailers who do not resell at the resale priées 
suggested by respondent, and who do not sell to such jobbers, wholesalers and 
retailers as also herelnafter set forth; (d) good and satlsfactory merchandls- 
ers in other respects. Such jobbers, wholesalers, and retailers are designated 
by the respondent as 'selected' or 'désirable' dealers. Respondent also sells 'di- 
rect' in a few instances to certain large retailers, who are selected on the same 
basls as the aforesaid jobbers, wholesalers, and retailers. The total number 
of such dealers handling the pro<lucts of respondent Includes the greater pro- 
portion of the jobbers, wholesalers, and retailers, respectlvely, in the grocery 
trades and a large proportion of the jobbers, wholesalers, and retailers in the 
drug, candy. and tobacco trades, respectlvely, throughout the United States. 

"Paragraph Five. That respondent, in the sale and distribution of its prod- 
ucts, has adopted and maintained, and still malntains, policy known as the 
'Beech-Nut Policy,' and requests the co-operatlon thereln of ail dealers selling- 
the products manufactured by it, dealing with each customer separately." 

"Paragraph Seven. In order to carry ont sald Beech-Nut policy and to secure 
Buch co-operation, respondent 

"(a) Issues clrculars, price llsts and letters to the trade generally showing 
suggested uniform resale priées, both Wholesale and retail, to be chargea for - 
Beech-Nut products. 
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"(b) Requests antl insists that thc aforosald selected jobbers, wholesalers, 
and retailers resell oiily at the suKKes':ed resuie priées. 

"(c) Requests and insists that the aforesuid selected jobbers, wholesalers, 
and retailers sell ouly to such other jobbers, wholesalers, and retailers as hâve 
been and are willing to resell and do resell at the priées so suggested by the 
respondent, and rccpiests and insists that sueh jobbers, wholesalers, and re- 
tailers discontinue selling to other jobbers, wholesalers, and retailers wlio fait 
to resell at the priées so suggested by respondent. 

"(d) Miikes It known broadcast to such selected jobbers, wholesalers and 
retailers, whefher sold 'direct' or not, that if they, or any of them, fail to sell 
at the resale priées su.ggested by the; respondent as aforesaid, respondent will 
absolutely refuse to sell furtlier supplies ot Its products to them, or any of them, 
and wîU also absolutely refuse to sell any jobbers, wholesalers, and retailers 
whatsoever who sell to other jobbers, wholesalers, or retailers failing to resell 
at the priées suggested by respondent. 

"Paragraph Eight. That respondent, in the earrying ont of said policy 

"(a) Has within the time aforementioned reiused and does refuse to sell its 
products to practically ail such jobbers, wholesalers, and retailers as do not 
resell at the priées so suggested by the respondent. 

"(b) Has within the time aforementioned reîused and does refuse to sell to 
practically ail such jobbers, wholesalers, and retailers reselling to other job- 
bers, wholesalers, and retailers who hâve failod to resell at the priées so sug- 
gested by Ihe respondeni. 

"(e) Has within the time aforementioned refused and does refuse to sell to 
practically ail so-called mail-order housos engaged in Interstate commerce, on 
the ground that such mail-order houses frequcntly sell at eut priées, and 
has williin the time aforementioned refused and does refuse to sell to prac- 
tically ail jobbers, wholesalers, and retailers who sell its products to sueh 
mail-order houses. 

"(d) lias within the time aforementioned refused and does refuse to sell 
to i)ractically ail so-called priée cutters. 

"(e) lias maintained within the time aforementioned and does maintaln a 
large force of so-called specialty salesmen or représentatives who call upon 
the retail trade and solieit orders therefrom to be lilled through jobbers and 
wholesalers, which orders are eommonly known in the trade as 'turnover or- 
ders' ; that respoudent's salesmen, under its instructions, hâve within the time 
aforementioned refused and do refuse to accept any sueh turnover orders to 
be fllled through jobbers and wholesalers who themselves sell or hâve sold at 
less than the suggested resale priées, or sell or hâve sold to jobbers, whole- 
salers, and retailers who sell or bave sold at less than such suggested resale 
.iMices, and in such cases hâve requestcd such retailers to uame other jobbers. 

"(f) Has within the time aforementioned relnstated and does reinstate as 
distributors of its products, jobbers, wholesalers, and retailers previously eut 
ofï or wilhdrawn from the list of selected jobbers, wholesalers, and retailers 
for failure to resell at the priées suggested by the respondent and/or for 
selling to distributors who do not malntain such suggested resale priées, upon 
the basis of déclarations, assurances, statements, promises, and similar ex- 
pressions, as the case may be, by said distributors, respectively, whieli satisfy 
the respondent that sueh distributors will thereafter resell at the priées sug- 
gested by the respondent and/or will refuse to sell to distributors who do not 
maintain sueh suggested resale priées. 

"(g) Has within tlie time aforementioned added and does add to its list of 
new distributors concerns reported by its représentatives as declaring that 
they intend to and will resell at the priées suggested by the respondent, 
and/or will refuse to sell to distributors who do not maintain such suggested 
resale priées. 

"(h) Has within the time aforementioned utilized a System of key uumbers 
or symbols stamped or marked upon the cases containing 'Beeeh-Nut Brand' 
products, thus enabliug the respondent, for auy pui^pose whatsoever, to aseer- 
tain the identity of the distributors from whom such products were purchased, 
and that repeatedly, within the time aforementioned, when instances of priée 
cutting hâve been reported to respondent by the selected wholesalers and re- 
tailers, or ascertained in other ways, its salesmen and représentatives hâve 
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been instructed by respondont to investigale, and that in pursunnce of thèse 
instructions salesinen and représentatives of respond(»nt liave by means of thèse 
key numbers or syiubols traced the price cutters trom whoni the goods hâve 
J)een obtained, and hâve thus iiseertained the identity of sueli price cutters, and 
hâve also thus traced and ascertainert the identity of distributors from whoiii 
price cutters hâve purchased 'BeecL-Nut Brand' products, and hâve thereafter 
refused to supplj' ail such dealers with Its products, whether such dealers were 
themselves eutting the.sus'gested resale priées or were selllng to dealers cut- 
ting the suggested resale priées. 

"(i) Has within the tiine aforenientioned maiutained and does niaintain card 
records contalnlng the names of thousanfls of jobbing, vvholesale, and retail 
distributors, includlug the aforesnid selected distributors, and in furtherance 
of its refusais to sell goods either to distributors selling at less tlian the sug- 
gested resale price, or to distributors selling to other distributors selling nt 
less than the suggested resale priées, has listed upon those cards l)earing tbe 
names of such distributors, the words 'Undesirable — Price Cutters,' 'Do Xot 
Sell,' or 'D.N.S.,' the abbreviation for 'Do Not 8ell,' or expressions of a lilve 
character, to indicate that the particular digtril)utor was not, in the future, to 
be supplied with respondent's goods, on account of failure to niaintain the 
aforesaid suggested resale priées, or on aceount of failure to discontinue selling 
to dealers failing to maintain such suggested resale priées. When respondent 
has received déclarations, assurances, statenients, promises, and similar ex- 
pressions, as the case may be, by said distributors, respeetively, whieh satisfy 
the respondent that such distributors will resell at the priées suggesred l)y tlie 
respondent, and/or discontinue selling to distributors failing to maintain tlie 
resale priées suggested by respondent, said respondent has issued instructions 
to 'Clear the Record,' or directions of similar iraport, notation of which is 
made on the cards, and has thereafter permitted shipments of Its products to 
be made to such distributors, and such distributors to whom shipments are 
thus allowed to go forward constitute the respondent's llst of so-called 'select- 
ed' jobbers, wholesalers, and retailers, and no distributor is thus listed on such 
card records as one to whom goods are allowed to go forward who faits to 
maintain the resale priées suggested by respondent or sells to distributors fail- 
ing to resell at such suggested priées; and when a iobber, wholesaler, or re- 
tailer is reported as failing to maintain the suggested fesale priées, and/or 
as selling to distributors who fail to maintain such suggested resale priées. 
and has been entered in the card records as one to whom shipments sbould 
not go forward, respondent notifies those jobbers, wholesalers, and retailers 
who supply said distributor of this fact, and also notifies its specialty sales- 
men, and gives similar notices to said jobbers, wholesalers, and retailers, and 
to Its specialty salesmen, .when relnstatements are made in its said list of 'se- 
lected' jobbers, wholesalers, and retailers." 

The commission's conclusion of law is: 

"That the methods of compétition set forth in the foregoing flndings are, 
under the circumstanees therein set forth, unfair methods of compétition in 
Interstate commerce, in violation of tlie provisions of an act of Congress ap- 
proved September 26, 1014, entitled 'An act to créa te a Fédéral Trade Commis- 
sion, to define its powers and duties, and for other purposes.' " 

June 30, 1919, the order under review issued as follows : 

"Xow, therefore, it is ordered that respondent, Beecli-Nut Packiug Company, 
its oflicers, directors, agents, servants, and employés, eease and desist from 
directly or indirectly recommending, requiring, or by any means bringing 
about the re.sale of Beech-Nut products by distributors, whether at Wholesale 
or retail, according to any System of priées fixed or established by respondent, 
and more particularly by any or ail of the foUowing means: 

"1. Refusing to sell to any such distributors because of their failure to 
adhère to any such system of resale priées. 

"2. Refusing to sell to any such distributors because of their having resold 
respondent's said products to other distributors who hâve failed to adhère to 
any such System of resale priées. 
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"3. Seeuring or seeking to secure the co-operation of Its distrlbutors In 
maintaining or enforcing any such System of resale priées. 

"4. Carrying out or causing otbers to carry out a resale price maintenance 
pollcy by any other means." 

The subject is one affecting the public generally, and plainly within 
the jurisdiction of the commission. The ground upon which the con- 
clusion of law rests is that the method is unfair, because it stifles 
compétition and so restrains trade. The obvious purpose of the 
respondent is to prevent any compétition as to the resale price between 
purchasers of its products. Such a method, founded upon an agree- 
ment between a manufacturer and purchasers severally, was held to be 
a violation of the Sherman Act (Comp. St. §§ 8820-8823, 8827-8830) 
in Dr. Miles Médical Co. v. Park & Sons Co., 220 U. S. 373, 31 Sup. 
Ct. 376, 55 L. Ed. 502. It is difficult to say why a différent conclusion 
should be reached, if the same resuit is atfâined by acquiescence and 
co-operation without express agreement between the manufacturer 
and his purchasers severally. Eastern States Retail Lumber Association 
V. United States, 234 U. S. 600, 34 Sup. Ct. 951, 58 L. Ed. 1490, L. R. 
A. 191 5 A, 788. But we understand the Suprême Court to hold in 
United States v. Colgate & Co., 250 U. S. 300, 39 Sup. Ct. 465, 63 L. 
Ed. 992, that a similar, but less drastic, method of sale constitutes 
merely the exercise of a man's right to do what he will with his own, 
and is not obnoxious to the Sherman Act. 

The facts as found by the commission, being supported by testimony, 
are conclusive ; but the effect of them is a question of law, to be ex- 
pressed in a conclusion of law, and the commission so describes it. 
We do not see how this conclusion can be sustained, in face of the dé- 
cision in the Colgate Case. 

The order is reversed. 

MANTON, Circuit Judge (concurring). I concur in the resuit hère 
announced, and will state my reasons : 

In considering the cases which arise under the jurisdiction of the 
Fédéral Trade Commission, the distinction between the Sherman Act 
(Act July 2, 1890, c. 647, 26 Stat. 209) and the act which créâtes and 
defines the jurisdiction and duties of the Fédéral Trade Commission 
(Act Con?. Sept. 26, 1914, c. 311, § 5, 38 Stat. 719) must be kept in 
mind. The purposes of the Sherman Act and of the Fédéral Trade 
Commission Act are différent. The Sherman Act is intended for the 
prohibition of contracts and combinations in restraint of trade which 
are of sufficient force of oppression or coercion as amount to a mo- 
nopoly or trust. In order for the government to succeed in an equity 
or criminal action, or for a private litigant to succeed, where he seeks 
damages as a resuit of such alleged trust or combination, each must 
successfully bear the burden of establishing a combination which re- 
strains trade. No such obligation is imposed upon the Fédéral Trade 
Commission before its order may issue requiring an individual, part- 
nership, or corporation engaged in commerce to desist f rom a practice 
which might lead eventually to an unlawful trust or combination which 
would be in restraint of trade. Section 5 of the Fédéral Trade Act 



890 264 FEDEEAL REPORTEE 

prohibits unfair methods of compétition in commerce, declaring them 
unlawful. This act forbids ail unfair methods of compétition. It 
does not define what is unfair compétition, but leaves that to the 
commission for détermination. Section 5 provides that the commission 
is empowered and directed to prevent persons, partnerships, or cor- 
porations, except banks and common carriers subject to the acts to 
regulate commerce, by using methods of unfair compétition in com- 
merce. It will thus be observed that there is no restriction or quali- 
fication to the powers thus conferred, but the method of commerce 
must be unfair. 

This législation appears to be analogous to that provided for in 
the création of the Interstate Commerce Commission. The Interstate 
Commerce Act (24 Stat. 379) conferred the powers vtpon the com- 
mission to enforce any order or orders provided in the act that it 
might issue, and it gives to the Interstate Commerce Commission the 
power to issue an order to cease and desist a violation. B. & O, R. 
Co. V. Pitcairn Coal Co., 215 U. S. 481, 30 Sup. Ct. 164, 54 L. Ed. 
292. The Interstate Commerce Commission was created for the pur- 
pose of receiving and correcting any abuse or injustice perpetrated up- 
on shippers by railroads or injustice to the railroads. What were rea- 
sonable rates was to be determined by the commission: It was held 
by the Suprême Court, with respect to enjoining or setting aside the 
orders of the commission by the fédéral courts, that authority of the 
courts, in reviewing their détermination, was coiifined to whether 
there had been violations of the Constitution or of the power conferred 
by statute or any exercise of power so arbitrary as to virtually tran- 
scend the authority conferred. Kansas City Ry. Co. v. United States, 
231 U. S. 423, 34 Sup. Ct. 125, 58 L. Ed. 296, 52 L. R. A. (N. S.) 
1 ; Interstate Commerce Comm. v. L. & N. Ry. Co., 227 U. S. 88, 
33 Sup. Ct. 185, 57 L. Ed. 431. The Fédéral Trade Commission 
Act provides that when an order is made, and it is based upon a 
finding of unfair compétition supported by évidence, it is conclusive 
upon the courts, and this court so held in Fédéral Trade Commission 
V. Gratz, 258 Fed. 314, 169 C. C. A. 330. 

In my opinion, Congress had in mind, in this législation, the pré- 
vention of acts which amount to unfair compétition at their very in- 
ception. In this manner, the Anti-Trust Law was supplemented. To 
make successful either a criminal prosecution or other liability under 
the Sherman Act, it is necessary to find that a trust or monopoly is 
created which restrains trade. One act which may be an act of unfair 
compétition may, of rtself, restrain trade and may do damage to a 
complainant. The Fédéral Trade Commission Act was intended to 
reach such an unfair business method where the Anti-Trust Law 
could not do so. Of course, if ail unfair acts were dealt with by 
the Fédéral Trade Commission, there would be no monopoly or trust 
created. It was intended by section 5 of the act to prevent practices 
or methods of business unfair to the public which, if not prevented, 
would grow and create monopolies, and thus restrain trade and lessen 
compétition. In the case of Dr. Miles Médical Co. v. Park & Son 
(220 U. S. ^72>, 31 Sup. Ct. 376, 55 L. Ed. 502) the Suprême Court 
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held that M'here the défendant successfully prevented compétition by 
fixing resale priées between purchasers of the products of the de- 
fendant, this amounted to a restraint of trade and was a violation of 
the Sherman Anti-Trust Act of July 2, 1890. The only différence 
between the price fîxing of the Dr. Miles Case and the price fixing 
in the "Beech-Nut merchandising policy," which the Fédéral Trade 
Commission in the case at bar has found offensive as an unfair 
method of compétition, is that in the former case there was an 
agreement in writing provided for, while in the latter the success 
or failure of the plan depended upon a tacit understanding with the 
purchasers and prospective purchasers. It is difficult to see any dif- 
férence between a written agreement and a tacit understanding. In 
each case, if the agreement, written or unwritten, is not lived up 
to, it means that the prospective purchaser could not buy or obtain the 
goods he wished. This may of itself create a restraint of trade. In 
the case of Boston Store v. American Graphophone Co., 246 U. S. 8, 
20, 21, 38 Sup. Ct. 257,. 259 (62 L. Ed. 551, Ann. Cas. 1918C, 447), 
speaking of the Dr. Miles Case, the court said: 

"It wais deci(]ed that under the gênerai law the owner of movables (in that 
case, proprietary niedicines compoundod by a secret formula) could not sell 
the movables and lawfully by contract flx a price at whlch the produet should 
aftervvard be sold, bccause to do so vvould be at one and tlie same timo to sell 
and retain, to part \vith and yet to hold, to project the will of the seller, so as 
to cause it to control the movable parted wlth when it was not subject to his 
will, because owned by another, and thus to niakc the will of the seller unwar- 
Tantedly take the place of the law of the land as to such movables. It was 
decided that the power to make the limitation as to price for the future could 
not be exerted consistently with the prohibitions against restraint of trade and 
monopoly contained in the Anti-Trust Law." 

In the plan of the petitioner herein, called a "suggestion," which 
in truth is a tacit understanding, to do precisely what was donc in the 
Dr. Miles Case, disobedience of the "suggestion" would resuit in a fail- 
ure to be able to buy further from the petitioner. It has been held 
that the trader or manufacturer who carries on an entirely private 
business may sell to whom he pleases. U. S. v. Trans-Missouri Freight 
Assn., 166 U. S. 290, 17 Sup. Ct. 540, 41 L. Ed. 1007. And this case 
was approved in United States v. Colgate, 250 U. S. 300, 39 Sup. Ct. 
465, 63 L. Ed. 992. However, in the Colgate Case, the court dealt 
solely with the purpose of the Anti- Trust Act in its prohibition of 
monopolies, contracts, and combinations which interfère v^^ith the free 
exercise of the rights of a merchant to engage in trade and commerce. 
The court said that, in the absence of any purpose to create or main- 
tain a monopoly, the act does not restrict the right of a trader or man- 
ufacturer, engaged in an entirely private business, freely to exercise 
his own independent discrétion as to the parties with whom he will 
deal. It distinguishes the Dr. Miles Case for the reason that it was 
found in this case there existed an unlawful combination which was 
effected through contracts which undertook to prevent dealers from 
freely exercising the right to sell. Referring to the facts in the Col- 
gate Case, the court said: 
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"Considering ail said In the oplnioui (notwithstaiiding some serions doubis), 
we are unable to aecept the coustruction placed upon it by tlie governinent. 
We cannot, e. g., wholly disregard the statement that 'the retaller, after buy- 
ing, could, if he chose, give away his purchase or sell it at aiiy priée lie savv fit, 
or not sell It at ail ; his course in thèse respects being afCected only by the tact 
that he might by his action incur the displeasure of the manufacturer wlio 
could refuse to malie further sales to him, as he had the undoubted right to do.' 
And we must conclude that, as interpreted belovv, the indictment does not 
charge Colgate & Co. with selling Its products to dealers under agreemonts 
which obligated the latter not to resell except at priées fixed by the company." 

In view of this récent pronouncement in the Colgate Case, and 
even accepting the finding of facts of the commission, I think we are 
forced to the conclusion that the acts found and charged in the method 
of doing business under the "Beech-Nut merchandising policy" are not 
unfair methods of compétition, and that therefore this court must 
hold, as a matter of law, that the commission exceeded its power in 
making the order appealed from. 



TATE V. BAUGH, Sheriff, 

(Circuit Court of Appeals, Sixth Circuit. April 9, 1920.) 
No. 3324. 

1. Appeal and error €=>987 (2)— Verdict supported by any compétent évidence 

not reviewable. 

Under Rev. St. § 1011 (Comp. St. § 1672) a fédéral appellate court can- 
not disturb the finding of a jury on a question of fact, if there is any 
compétent évidence to support the verdict. 

2. Sheriffs and constables (S=:3 1 00— Sheriff not liable for homicide by deputy not 

in course of officiai duty. 

A sheriff is not liable for the death of a person shot and Isilled by a 
deputy, who held a warrant for such person's arrest, where the deputy 
made no attempt to malie the arrest, but shot deceased before announcing 
that he held a warrant. 

3. Sheriffs and constables (^=s{40 — Instruction as to évidence to establish status 

as deputy sheriff correct. 

In an action to charge a sheriff with llability for death of a man, iîilled 
by one alleged to hâve been acting as deputy slieriff for lus arrest, it was 
not error prejndieial to plaintiff to instruct that there was no évidence 
of the appointment of such porson as a deputy sheriff, as l'equired by the 
statutes of the state, where such was tlio fact, and where it was also 
charged that défendant might be liable, if lie specially deputized sucti per- 
son to serve the warrant, or if he Ituew or should bave linown that it 
would be delivered to him for service, under his gênerai i-eputatiou as a 
spécial deputy. 

4. Evidence <S=^I23(2, 1 1)— Statements made after transaction In issue not com- 

pétent. 

In an action to charge a sheriff with liability for the death of a man, 
killed by one nlleged to hâve been acting as defendunt's deputy to arrest 
deceased, statements made by such person atterwards, on returning the 
warrant to the justice who issued it, and entries then made by the latter 
in his doclîet, held incompétent. 

1 Opinion l)elo\v. 
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5. Sheriffs and constables ce=l38(2) — Evidence inadmissible to establish ap- 

pointment as deputy sheriff. 

Evidence that a sheriff, as ex offlcio tax coHector, appointed a certain 
person as a deputy tax collecter, hchl not admissible to establish appoint- 
ment of such person a deputy sheriff. 

6. Appeal and error ®=237(2), 1050(2)— Evidence becoming irrelevant must be 

met by motion to strilte; admission not réversible where no préjudice results. 
Admission oî évidence, which becamo irrelevant in view of the issues 
sul)niitted to the jury, held not ground for reversai, in the absence of 
motion to exclude it, and where it clearly was not prejudicial. 

7. New trial <g=>99— Déniai of motion based on newiy discovered évidence withiti 

discrétion of court. 

Dental of a motion for new trial on the ground of newly discovered 
évidence hcld not an abuse of discrétion. 

In Error to the District Court of the United States for the Western 
District of Tennessee; John E. McCall, Judge. 

Action at law by Gladys Weathersby Tate against J. O. Baugh, 
Sheriff of Coahoma County, Miss, Judgment for défendant, and 
plaintiff brings error. Affirmed. 

See, aiso, 252 Fed. 317. 

Gerald FitzGerald, of Clarksburg, Miss., for plaintiff in error. 

J. W. Cutrer, of Clarksdale, Miss., for défendant in error. 

Before KNAPPEN, DENISON, and DONAHUE, Circuit Judges. 

DONAHUE, Circuit Judge. The action below vvas brought to re- 
cover damages for the wrongful killing of plaintiff's husband, Russell 
L. Tate, by George Anderson, while acting in the capacity of deputy 
sheriff by appointment of J. O. Baugh, sheriff of Coahoma county, 
Miss., in the attempt to arrest the deceased upon a warrant issued by 
A. H. Miller, justice of the peace. The défendant denied that he ever 
appointed Anderson as deputy sheriff, that he had specially deputized 
Anderson to serve the same, or that he had any knowledge, prior to the 
killing of Tate, that such a warrant had been issued. 

It appears from the évidence that, at the time Tate was killed, An- 
derson was marshal of the municipality of Jonestown and as such mar- 
shal was ex officio constable of the county of Coahoma; that, shortly 
prior to the issuing of the warrant, Miller, the justice of the peace, told 
Anderson that he had information that Russell Tate had beaten 
a negro named Ambrose Walker, and that it was the duty of Anderson 
to make an affidavit against Tate. Anderson thereupon filed the 
affidavit with Miller, justice of the peace, who issued a warrant for 
the arrest of Tate, addressed to any lawful officer of Coahoma county. 
Miss., and delivered the same to George Anderson. It further appears 
that the justice of the peace entered in his docket that this warrant 
was issued to the sheriff, but that this was donc in pursuance of gên- 
erai instructions given him by Mr. Kirby, county attorney, some time 
prior to the issuing of this particular warrant, and that after thèse 
instructions were given him he made similar entries in his docket in 
relation to ail warrants that were issued by him. It further appears 
from the évidence, however, that he did not communicate in any way 

^ssFor other casea see same toplc & KBY-NUMBER in ail Key-Numbered Dlgests & Indexes 
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with the sheriff, or advise him that a warrant had been issued for Tate 
and delivered to Anderson. 

The record discloses that, while Tate was walking along the street, 
Anderson stepped ont of a store, and, without anything being said by 
«ither, shot Tate with a shotgun ; that at the same time Tate was shot 
in the back of the head with a pistol by some person other than Ander- 
son; that Anderson then shot him again with a shotgun; that, after 
he was shot the second time by Anderson, Tate reeled and staggered, 
and fell on his face in the doorway of the store of the Jonestown Drug 
Company; that, after he had fallen, Anderson came up to him, threw 
up his coat, and took a pistol eut of his pocket, and when he raised up 
said, "I hâve a warrant in my pocket for this man now." 

The jury returned a verdict for the défendant. 

It is insisted that the court erred in its charge to the jurj', in its re- 
fusai to charge as requested by plaintifï, in excluding material évi- 
dence, in the admission of évidence, in refusing to grant a new trial on 
account of newly discovered évidence, and that the verdict is contrary 
to the law and the évidence. 

[1] In the disposition of this last assignment of error, it is sufficient 
to say that there is a sharp conflict in the évidence upon material issues 
of fact. The jury found from this évidence for the défendant. Under 
the provisions of section 1672, Comp. Stat. 1916 (R. S. § 1011), this 
court has no authority to disturb the finding of the jury upon a ques- 
tion of fact, if there is any évidence to sustain that verdict. Hume v. 
United States, 118 Fed. 689, 55 C. C. A. 407; Transit Development 
Co. v. Cheatham Electric Switching Devlce Co., 194 Fed. 963, 114 C. 
C. A. 599; Miles v. United States, 103 U. S. 304; 312, 313, 26 L. Ed. 
481 ; Troxell, Adm'x, v. Railroad Co., 227 U. S. 434-444, 33 Sup. Ct. 
274, 57 E. Ed. 586. _ _ 

The jury having determined thèse disputed questions of fact in favor 
of the défendant, it foUows that the verdict is not contrary to the law 
applicable to the facts necessarily found by the jury. 

[2] The plaintiff excepts to that part of the charge of the court to 
the effect that, if Anderson was not in fact attempting to exécute this 
warrant for the arrest of Tate at the time he shot and killed him, the 
défendant sheriff would not be liable for the acts of Anderson, regard- 
less of whether he was or was not a duly appointed and acting deputy 
sheriff. 

This was an important question of fact, to be determined by the jury 
in this case. If it were conceded that Anderson was at that time a 
deputy sheriff, appointed as such by the défendant in this action, that 
fact would not necessarily prove that he was acting in such officiai 
capacity at the time he shot and killed the plaintiff"'s husband. The 
court further charged the jury upon this issue that: 

"If you shoùld flnd from the greater weight of tha évidence that Anderson 
was a deputy sherifC under the défendant, Baugh, and had in liis possession 
a writ, whether it was valid or Invalid, for the arrest of Tate, and while he 
was attempting to exécute tliat writ on Tate lie wrongfuUy UlUed him, that is, 
he killed Tate while exercising more force than was neeessary to overcome any 
résistance to arrest that Tate may hâve made at the time, then défendant 
would be liable for whatever damages the évidence warranted." 
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This paragraph of the charge, in connection with tlie paragraph to 
which exceptions were taken, fairly and fully states the law applicable 
to this issue. There is no évidence tending to prove that Tate made any 
résistance whatever. In fact, there is no évidence that he knew Ander- 
sen was attempting to arrest him upon this warrant, or upon any war- 
rant, so that in its last analysis this part of the charge left for the dé- 
termination of the jury the one question of fact vital to plaintiiï's 
right to recover upon any phase of the other évidence in this case, 
and that is whether Anderson was, at that time, attempting to arrest 
deceased upon this warrant, or was merely an assassin lying in wait 
for his victim, with the intent and purpose to kill him at sight, either in 
revenge for personal injuries suffered by him at the hands of Tate 
some time prior to this, or in furtherance of a conspiracy to kill Tate, 
between himself and the person who shot Tate in the back of the head, 
immediately after Anderson fired the first shot. 

The fact that Anderson did not proceed in the usual and ordinary 
manner to make an arrest, by inf orming the deceased that he was under 
arrest and the nature of the charge against him, would tend strongly 
to prove that his purpose was not to arrest, but to kill. The évidence 
to the effect that some other person shot Tate from the rear almost 
simultaneously with the first shot fired by Anderson would also tend 
to prove that Anderson had entered into a conspiracy with the person 
who fired that shot, to murder Tate. What Anderson said immediately 
after he had shot Tate to death was admissible as a part of the res 
gestœ; but it was a question for the jury to détermine whether what 
was said by him at that time tended to establish the fact that he was 
attempting to arrest Tate upon this warrant, or that it was a mère self- 
serving déclaration, made by Anderson for the purpose of shielding 
himself under an officiai cloak from prosecution and punishment for 
deliberate and premeditated murder. 

If, on the other hand, Anderson was a deputy sheriff under Baugh, 
and he was in fact attempting to arrest Tate upon this warrant, and in 
making such attempt to arrest him unnecessarily, cruelly, and brutally 
murdered Tate, the défendant would be liable, and the trial court so 
charged. 

[3] It is also insisted that the court erred in charging the jury that 
there was no évidence to establish the fact that Anderson was appoint- 
ed a deputy sheriff as the statute of Mississippi requires. Section 4664 
of the Mississippi Code of 1906 provides that a sheriff may appoint 
one or more deputies, but that every such appoiijtment must be in writ- 
ing, and the person appointed, before entering tipon the duties of that 
office, must take and subscribe an oath faith fully to exécute the office 
of deputy sheriff, according to the best of his ability and judgment, 
and that this written appointment, with the certificate of oath, shall 
be filed and preserved in the office of the clerk of the board of super- 
visors. 

There is no évidence in this record to show that Anderson was ap- 
pointed in writing, that he had taken an oath of office, or that his writ- 
ten appointment, with the certificate of oath, was filed and preserved 
in the office of the clerk of the board of supervisors. Therefore the 
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charge that there was no évidence tending to prove that Andersen was 
lawfully appointed a deputy sheriff under the statute of Mississippi 
was not erroneous. 

The court further charged, however, that it might be shown that 
at the time of the homicide Anderson was acting as a deputy sheriff, 
independent of the fact that there was no proof that he was a regular 
deputy sheriff appointed in writing, and also that Anderson might havc 
been specially deputized by the sheriff to exécute this particulai" war- 
rant, or that if the sheriff knew, or that it was of such common occur- 
rence that he would hâve been bound to hâve known, or should hâve 
known, that Miller, who issued this warrant, would deliver it to Ander- 
son, to be executed under his gênerai réputation as a spécial deputy, 
that Baugh would be responsible. 

This part of the charge, not only covers many of the spécial charges 
requested by plaintiff, but it would seem to be as favorable to the plain- 
tiff as the facts of the case would permit, especially in view of the un- 
contradicted évidence of the défendant himself that, after information 
had reached him in référence to a quarrel between Tate and Anderson 
some weeks prior to this homicide, he instructed the chief deputy and 
office deputies not, under any circumstances, "to specially deputize An- 
derson to serve any papers pertaining to the interest of Mr. Tate in 
any way," and that he gave Mr. Miller, the justice of the peace, the 
same instructions. Mr. Miller, the justice of the peace, called as a wit- 
ness on behalf of plaintiff, after some hésitation, also testified : 

"I remember something on that liiie being said ; I rcmember it." 

This warrant was directed to any lawful officer of Coahoma county. 
Anderson, as the marshal of Jonestown, and as ex officio constable of 
Coahoma county, was such an officer, and the justice of the peace had 
a right to deliver him this warrant, as marshal or constable, with or 
without the consent of the sheriff. Miller further testified that, "if 
George Anderson was a gênerai deputy of the sheriff of Coahoma 
county, I didn't know it personally" ; but he did know that Anderson 
was marshal of Jonestown and ex officio constable of Coahoma county. 
Therefore the presumption naturally arises that he did nx)t intend to 
deliver this warrant to him as deputy sheriff, for he did not know 
that he was deputy sheriff, but that he did intend to deliver it to him 
either as marshal or constable. If the jury believed the évidence of 
Mr. Miller in this respect, it could hâve arrived at no other verdict. 

The plaintiff's first and third requests to charge were properly 
refused, not only for the reason, that they were f ully covered by the 
gênerai charge, but for the further reason that there was no évidence 
that Miller, justice of the peace, in the exercise of his discrétion, direct- 
ed this warrant to be executed by the sheriff. Mr. Miller's évidence is 
to the direct contrary. 

Requests 2, 6, 7, 10 and 11 were substantially covered in the gênerai 
charge. 

Request 8 is a mère abstract statement of law, and so far as appli- 
cable to this case is fully covered by the charge as given. 
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Request 9 relates to the measure of damages. The jury having 
found in favor of the défendant, the measure of damages is not hère 
important. 

Requests 4 and 5 were properly refused, for the reason that the légal 
status of Anderson vvas fixed and established at the time of the homi- 
cide. At that time he was or was not acting as deputy sherifï, and 
neither Anderson nor the sheriff could by any act subséquent to that 
transaction change this légal status ; but statements made by the sherifï 
after Tate was killed were admissible as tending to prove that Ander- 
son was then acting as deputy sheriff, either by appointment or with 
the knowledge and consent of the défendant. 

Plaintiff's spécial request, made after the gênerai charge had been 
given, and before the jury retired, was properly refused, for the rea- 
son that the court had already charged the substance of this request in 
even stronger language than is contained in the request itself, and in 
addition tliereto carefully instructed the jury as f ollows : 

"You could not and shoiild not, and no doulit you will not, attempt to 
eseape your own responsibillty \yy aproeing witli whatever the court mlgnt 
think ahout it, to get rld of it ; but you must discliarge your own obliffation in 
that rpgard, and détermine for yourselves whether or not the plaintiff is 
entitled to recover under the rules of law as I hâve stated them to you." 

What has been said in référence to the first exception to the charge 
applies equally to the fifteenth assignment of error, for it follows that, 
if the charge as given was correct, it was not error for the court to 
read that portion of the charge to the jury when it asked for further 
instructions upon that subject. 

[4] The plaintiff sought to introduce in évidence by the witness 
Miller, justice of the peace, statements made by Anderson to him, and 
also what he had written in his docket after Tate had been killed, and 
after Anderson had returned the warrant to him. This évidence was 
properly excluded. What Anderson said to the justice of the peace 
when he returned this warrant could not be offered in évidence against 
this défendant. It necessarily follows that what was written in the 
docket by the justice of the peace, based upon statements made to him 
by Anderson after the killing, would not be compétent. 

[5] Exceptions were also taken to the exclusion of évidence tending 
to prove that Anderson had acted as deputy tax collector. While the 
sherifï, under the law of Mississippi, is ex officio tax collector, never- 
theless this action is an action against the défendant as sheriff, and 
not as tax collector. The appointment by the sherifï, as ex officio tax 
collector, of a deputy tax collector, w^ould not be an appointment as 
deputy sheriff, and therefore that évidence vvas properly excluded. 

[6] The plaintiff excepted to the admission of évidence tending to 
prove that Tate had a réputation in that community for violence. This 
évidence was offered and admitted upon the cross-examination of 
plaintiff's witness Miller, and before any évidence had been offered 
tending to prove the facts and circumstances of the homicide. At that 
time this évidence was compétent, in view of the issue tendered by the 
pétition that Tate had been killed by Anderson while attempting his 
arrest; but, in view of the whole évidence, it is apparent that this 
264 F.— 57 
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testimony was not relevant, and ought to hâve been excluded, and 
probably would hâve been excluded, had the défendant made that re- 
quest at the close of ail the évidence, for it then became apparent that 
Tate not only ofïered no violence, and made no résistance whatever, 
but that he had no opportunity to resist, and that he did not know and 
could not hâve known that Anderson was attempting to arrest him — 
if in fact he was making such attempt. 

This évidence, however, while not relevant to the issues actually 
submitted to the jury, could not hâve been prejudicial, for the reason 
that there is no claim made by the défendant that Anderson killed Tate 
because of any résistance or violence on his part. Certainly the verdict 
of the jury was not predicated upon the assumption that, because of 
Tate's réputation for violence, Anderson had a right to kill him at 
sight. 

[7] It is also insisted that the trial court was guilty of abuse of 
discrétion in overruling the motion of the plaintiff in error for new 
trial upon the ground of newly discovered évidence. The affidavit filed 
in support of this motion does not show what diligence, if any, was 
exercised by the plaintiff or her counsel in procuring this évidence 
prior to the trial. It merely states that counsel for the plaintiff did 
not hâve reasonable information to lead him to believe that the party 
from whom he procured the information knevv said facts or would 
testify thereto. Perhaps affiant means, by "reasonable information," 
that he had no information ; but the affidavit does not so state. 

It also appears from this affidavit that the newly discovered évidence 
is cumulative in its nature, tending only to establish that Baugh, as 
sheriiï, recognized Anderson as a gênerai deputy sherifï for the Jones- 
town district, and not that he had ever been appointed as such deputy 
sherifï under the statute of Mississippi. This évidence would, of 
course, hâve been compétent upon the trial of this case, but could 
hardly hâve resulted in a différent verdict, in view of the évidence of 
the plaintifï's witness Miller that he did not know that fact, and that 
"I called upon him as constable of that district, and he agreed to act." 

For the reasons stated, the judgment is afhrmed. 



UNITED STATES V. NORTHERN PAC. RY. CO. 

(Oirtuit Court of Appeals, Ninth Circuit. April 5, 1920.) 

No. 3305. 

Public lands <S;=>81 (3)— Government witbout right to withdraw Northern Pa- 
cific indemnity lands from sélection. 

Under the land grant to the Northern Paclflc Rallroad Company of 
July 2v 1864, on completion of its road the company became vested wlth 
a contract right to sélect nonmineral lieu lands within the indemnity lim- 
its, and the United States could not defeat such right by witlidrawing for 
possible inclusion in a national forest réservation any of the lands with- 
in tliose limits sub.iect to sélection before their Survey, prior to wliich time 
under the practice of the department the company was not pcrmitted to ' 
nialce sélections. 

(2=3 For other cases see same topic & KEY-MUMBER in ail Key-Numbered Digesta & Indexes 
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Appeal from the District Court of the United States for the District 
of Montana; George M. Bourquin, Judge. 

Suit in equity by the United States against tlie Nortliern Pacific 
Railway Company. Decree for défendant, and tlie United States 
appeals. Affirmed. 

This suit was brought by the government to procure the cancellation of a 
patent thoretofore Issued to the défendant to the suit for 5,GS1.7{) acres of 
land situate in Gallatin county, Mont., resulting in a dismissal of the bill, from 
whicli judgmont the présent appeal was taken. The case was tried, and sub- 
niitted to the court below, upon an agreed statement of fact, whlch is as fol- 
lows : 

"(1) The lands luvolved in this suit are nonmineral lands situated in the 
Bozeman land district in the state of Montana, and within 50 miles, and more 
than 40 miles, of the line of railway construeted by the predecessor of tlie de- 
fendant under the act of July 2, 1864 (13 Stat. 365), and lie opposite that 
portion of the line of road which was definitely located July 6, 1882. 

"(2) January 29, 1904, under the direction and authority of the Secretary 
of the Interior and the Président of the United States, the Commissioner of 
the General Land Office issued an order temporarily withdrawing from entry. 
sale, and other forms of disposai, exceptlng under the minerai land laws of 
the United States, a certain area within whose exterior boundaries the tracts 
in controversy are situated, and this order of withdrawal was duly transmitted 
to and received by the rogister and receiver of tlie local land district in wliicli 
said lands are situated. This withdrawal was made pending détermination 
as to the desirability of including the lands so withdrawn within the Gallatin 
Forest Réservation, and by proclamation of Mardi 7, 1908, the Président of 
the United States included tlie area so withdrawn, which embraeed in its ex- 
terior limits the lands involved in this controversy, within the said Gallatin 
Forest Réserve. The nanie of this forest reserve was changed by Executive 
Order of July 1, 1008, to the Gallatin National Forest, within whose bound- 
aries the said lands hâve ever since been included. 

"(3) At the time that the order of withdrawal above mentioned was issued 
in 1904 the lands in controversy had not been olticially surveyed, and they 
were not so surveyed until April 5, 1905, on which date the défendant fded In 
the local land office at Bozeman, Mont., its indemnlty sélection list No. 120, 
whereby it applied to sélect the lands involved in this suit in lieu of minerai 
lands witliin tlie place or granted limits of its grant. on account of wliich the 
défendant was entitled to malie indemnity sélection of lands subject to such 
sélection, and the lands in controversy were subject to such sélection imless 
the order of the Commissioner of the General Land Officie issued January 29, 
1904, pursuant to the direction and authority of the Secretary of the Interior 
and the Président of the United States, as lieretofore stated, was sufficient, 
under the law, to withdraw said lands from such sélection. 

"(4) The list of sélections so filed by the défendant in the local land office 
at Bozeman, Mont., was forwardod to the Commissioner of the General Land 
Office at Washington, D. C, by the register of the local office at Bozeman on 
April 7, 1S)05. The letter forwardlng the list contained the following state- 
ment : 'We doubt very niuch whothor we should bave allowed this list to 
become of record, for the roason that it is within the limits of the proposed 
addition to the Gallatin Forest Reserve, but thought best to leave it to your 
ofiice for action, inasmuch as you eould order the list canceled if you desired to 
do so." On examination in the General Land Office of the original list of sé- 
lections so flled by the défendant, the examiner noted opposite the .several 
tracts selected the following : 'Addition to Gallatin Forest January 29, 1904 
(Reserve)." 

"(5) The original list of sélections embracing thèse lands was not approv- 
ed by the Commissioner of the General Land Office or the Secretary of the In- 
terior, nor was it the practice to approve original lists. but following the cus- 
tomary procédure the lands descrlbed tlierein were included within a fnrther 
list prepared in the General Land Office deslguated as a dear list, whicli was 
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submitted to the Secretary of the Interior for his approval, and the clear list so 
submitted to the Seeretary of the Interior for his approval bore the foUowing 
certiflcate from the Examiner, the Chief of the Railroad Division, and the 
Commlssioner of tlie General Land Office : 'May 27, 1909. It is hereby cer- 
tified tliat the foregoing llst has been examined in connection with the plats 
and records of this office and the tracts theroin selected found to he vacant 
and unappropriated lands falling within the indemnity limits of the grant 
to aid in the construction of the Northern Pacific Railroad (novy Railway), 
and appear to be subject to approval and patent under the grant, having been 
classilied and approved as nonmineral lands, vt'hile the tracts thereln designat- 
ed as bases for said sélection were found to hâve been lost to said grant and 
not heretofore used as bases for any approved sélections. It is further cer- 
tifled that the foregoing lands hâve been examined in the field by a spécial 
agent of this office who has reported the same to be nonmineral lands and rec- 
ommends that the land be patented to the eompany. Now, therefore, as it has 
been found on a careful examination in connection with the authenticated 
map on file in the General Land Office of the survey of the Northern Pacifie 
Railroad route, that the foregoing lands fall within the 50 miles latéral limits 
of said route and that the said lands, so far as the returns to the General Land 
Office show, are free from conflict, it is hereby recommended that the describ- 
ed tracts, eovering 7,049.00 acres, be approved and earried into patent 
as lands falling within the grant by the acts aforesaid. and inuring to the 
said Northern Pacific Railway Company as successor in interest to the North- 
ern Pacific Railroad Company.' Neither the clear list so submitted to the 
Seeretary of the Interior, nor any of the certlflcates, or statements appearing 
thereon, showed that the lands in controversy had been withdrawn for national 
forest purposes ; nor was any mention made thereof in the letter of transmit- 
tal written by the Commlssioner of the General Land Office June 10, 1909,. 
submitting the clear list to the Seeretary of the Interior for his approval. 

"(6) The clear list so submitted was approved by the Seeretary of the In- 
terior June 16, 1909, and thereaf ter a patent was issued for said lands to the 
défendant, on June 24, 1909. 

"(7) On November 6, 1914, the Acting Assistant Commlssioner of the Gen- 
eral Land Office addressed a letter to Washington counsel for défendant, in 
référence to the lands in controversy, and in that letter it was stated that, as 
the tracts in question were selected subséquent to the order of withdrawal, 
the sélection thereof was inadvertently allowed, and the patenting of the tracts 
was erroneous, in view of whieh a deniand was made upon the défendant tail- 
road Company to reeonvey the tracts in question to the United States. 

"(8) Since long prior to the year 1904 the régulations of the Department 
of the Interior respecting sélections of land in satisfaction of losses within 
the granted limits of railroad land grants hâve required that such sélection 
lists shall be filed in the local land offices in which the lands selected are re- 
spectlvely located, and under such régulations such indemnity sélections may 
not be made until the lands selected hâve been surveyed. and the plats thereof 
officlally filed in the local land offices, and the lands declared to be open to 
entry under the public land laws. 

"(9) Prior to the year 1904 the défendant attempted to sélect public lands 
while they remainèd unsurveyed, as indemnity for loss of lands in its granted 
limits, and contended that it had a right to make such sélections. The See- 
retary of the Interior, however, has uniformly refused to recognize ail such 
lists so filed for unsurve.ved lands, and has rejected them upon the ground 
that the selected lands had not been surveyed. 

"(10) The défendant has applled to sélect ail the unsurveyed odd-numbered 
sections of land within the indemnity limits of its grant, but In so dolng did 
not assign spécifie losses of lands in the granted limits as bases for tlie pro- 
posed sélections, and such proffer of sélection has not been accepted by the 
Seeretary of the Interior, and the défendant and its predecessor, the Nortli- 
ern Pacifie Railroad Company, has filed sélections of ail surveyed public lands 
in odd-numbered sections within the indemnity belts of Its grant, which were 
subject to sélection under the régulations of the Land Department. 

"(11) By the act of March 3, 1887 (24 Stat. ,550 [Comp. St. § 4895 et seq.]). 
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the Secretary of t.he Iiiterior was 'diroctod to iiDincdiately adjnst, iii accord- 
aiiœ witli tlic décisions of tlie Snprome Court, oacli of the railroad land srauts 
made by Consress to aid in tlio c-onstriiction of railroads and heretofore un- 
adjusted.' Sliortly aftcr tlio iiassa^e of tliis aet the Commissioner of the 
General Land Olliee prepared a .statenieut in adjustment of the Xortliern Pa- 
cific land grant, wliicli reprowented wliat was styU'd a deficlency in said grant. 
This statement was revised in the year 1004, and in aocordanee with the spé- 
cifie direction of tlio Secretary of tlie Interior, was forwarded to him by the 
Commissioner of tli(> General Land Office with the latter's letter of May 26, 
1906. This .statement likowise showed what the Commissioner represented as 
a deficlency in the grant of 4,0!>2,472.9!) acres. In reaching this result tne 
Comm.issioner estimated the area of the grant to l)e the aggregate area of ail 
odd-numhered sections lying within 20 miles of tlio line of railroad as deflnite- 
ly located lu the states, and within 40 miles of the sald road a.s deflnitely lo- 
catcd in the territorles, through whlch the said railroad e.xtended, and, tak- 
ing that as a basis, found that the sum total of acres granted exceeded by 
the nmnber of acres above stated the sum total of acres that had been pre- 
viously patented to or selected by the défendant plus ail other lands within 
the prlniary and ail indemnity limits that were regarded as subjeet to pat- 
entiiig under the grant. The plaintiff admits that, when the withdrawal or- 
der of .Tanuary 2S), 1904, was issued, the lands patented to the défendant or 
its predecessor in interest within the primary and al! Indemnity limits, plus 
ail other lands within the primary or place limits, not patented, but which 
passed under the grant, and also ail odd-numbered sections in ail Indemnity 
limits which the défendant was entitled to sélect under the régulations of the 
I..and Department, did not equal the sum total of ail the odd-numbered .sec- 
tions lying within the primary or place limits of the grant, and this condition 
still obtains ; but the plaiutilï does not admit that the correct measure of the 
grant is the aggregate area of ail odd-numbered sections within the pri- 
mary or place limits, or that any deflnitc quantity of land was granted and 
guaranteed to the défendant by any of the acts of Congress maklng graiits 
of land to the défendant or its predecessor or predecessors in intere.st. 

"(12) No map showing the definite location or gênerai route of the rail- 
road authorized by the act of 1804 was liled in the Interior Department untll 
August 13, 1870, when a map was flled indicating the gênerai route from tlu? 
mouth of the Montréal river, In WIsconsin, to the month of the Walla Walla 
river, in the then territory of Washington. Tliereafter maps of gênerai route 
and definite location, showing the location of various sections of the road, 
were filed from time to time until Novend)er, 1884; and between the date of 
the grant in 1K64 and the definite location of tlie various sections of the road, 
the United States disposed of more than 4,21>O,O00 acres of odd-numbered sec- 
tions falling within the primary or granted limits of the road as flnally and 
deflnitely located. The construction of the entire road was not completed 
prior to the year 1887. 

"(18) The line of railroad, to aid in whose construction the land grant in 
((uestion was made, exteiids from Lake Superior. In Wisconsin, to Tacoma and 
Portland, in the .states of "Washington and Oregon, and ruus Into or through 
the following states : Minnesota, Wiseon.sin, North Dakota, Montana, Idaho, 
Washington, and Oregon. The population of thèse states In 1860, 1,870, and 
l.SSO, as shown by the census reports for those years, was as follows : 

l'opnlation, 
State or Territory. 1860. 1870. 1880. 

Idaho (a) 14.999 ;;2,610 

Minnesota 172,(t2.'î 4:«),70(! 780,733 

Montana (l) ) 20,59.") 89.1. ")i) 

North Dakota ( e ) 2,4()r. 30,909 

Oregon 52,4(iiî 90,923 174,7(i8 

Wisconsin 770,881 I,0."i4,(i70 1,31 •■'),497 

Washington 11,594 23,955 75,116 

(a) Organized as a territory March 3, 18G3. 

(b) Organized as a territory May 26, 1864. 

(c) Dakota organized as a territory March 2, 1861. 
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"(14) Under the Acts of July 1, 189S (30 Stat. 597. 020), Marcli 2, 1001 (31 
Stat. 950), and May 17, 1906 (34 Stat. 197), tlie défendant bas selected in ex- 
cess of 20,000 acres of lands in the state of Oregon, outside of the limits of 
Its grant, but wlthin tlie indemnity limits of the grant made by Congress un- 
der the act of 1806 (Act July 25, 1860, c. 242, 14 Stat. 230), to aid in the con- 
struction of a railroad from Portland, in Oregon, to the southern boundary of 
the State. At tlie time of their sélection by the défendant the.se lands were 
unsurveyed, and for tliat reason thelr sélection by the Oregon & California 
Railroad Company, the beneficiary of the grant made by the act of 1806, would 
not hâve been allowed under the régulations of the Interlor Department, not- 
withstanding the losses of lands within the place or granted limits of the 
Oregon & California Railroad grant exceeded the total area of the odd-num- 
bered sections within the indemnity limits of that grant. 

"This stipulation is not intended to preclude the court from taking cog- 
nizance of any matters not mentioned herein of which courts ordinarily take 
judicial notice." 

Edward C. Day, U. S. Atty., of Helena, Mont. (D. F. McGowan, 
Asst. to Soliciter U. S. Department of Agriculture, of Missoula, 
Mont., of counsel), for the United States. 

C. W. Bunn, of St. Paul, Minn., and Gunn & Rasch, of Hélena, 
Mont., for appellee. 

Before ROSS, MORROW, and HUNT, Circuit Judges. 

ROSS, Circuit Judge (after stating the facts as above). In the 
case of United States v. Stanford (C. C.) 69 Fed. 25, 38, in speaking 
of grants made by Congress in aid of the building of the transconti- 
nental railroads, which, by reason of the circumstances under which 
they were undertaken and constructed, became national in character, 
the court said: 

"The terms and conditions of those grants are to be ascertained by a re- 
sort to the statute. Having been duly accepted by the railroad eompanies in 
question, they constitute the contract between tlie respective parties, from 
v^hich the eompanies cannot départ, and which the goverument cannot change 
or alter except in the mode reserved to it by law. If, upon so elementary a 
proposition, authority is needed, it may be found in the décision in the Sinking 
Fund Cases, 99 U. S. 718, 719 125 L. Ed. 496J, and in Union Pac. R. Oo. v. 
U. S., 104 U. S. 063 [26 L. Ed. 884]." 

That décision was rendered January 29, 1895, and was affirmed by 
the Suprême Court. 161 U. S. 412, 16 Sup. Ct. 576, 40 L. Ed. 751. 

The same contractual relations that arose between the government 
and the grantee eompanies were subsequently declared in numerous 
décisions of the Suprême Court. It is enough to ref er upon that point 
to the late case of Burke v. Southern Pacific Railroacl Co., 234 U. 
S. 669, at page 679, 34 Sup. Ct. 907, at page 911 (58 h. Ed. 1527), 
where the court said : 

"We first notice a contention, advanced on the part of the minerai claim- 
ants, to the effeet that the grant to the railroad company was merely a glft 
from tlie United States, and should be construed and applied accordingly. 
The granting act, not only does not sup'port the contention, but réfutes it. The 
act did not foUow the building of the road, but prcceded it. Iiistead of giv- 
ing a gratuitous reward for something already donc, tlie act made a proposai 
to the compan.v to the effect that, if tlie lattèr would locale, construct, and 
put into opération a designated line of railroad, patents wo\ild be issued to the 
company, eonflrmlng in it the right and titlc to the publie lands falling with- 
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în the descriptive ternis of the grant. The piirpose was to bring about the 
construction of the road, vvith tlie resnlting jidvaotages to the government and 
the public, and to that end provision was made for compensating the Com- 
pany, if it should do the worlc, by patenting to it the lands indicated. The 
Company was at liberty to accept or reject the proposai. It accepted in the 
mode contemplated by the aet, and thereby the parties were brought into such 
contractual relations that the tenus of tlie proposai became obllgatory on 
both. Menotti v. Dillon, 167 U. S. 70B, 721 L17 Siip. Ct. 945, 42 L. Ed. 3.33J. 
And when, by constructing the road and putting it in opération, the company 
performed its part of tlie contract, it became entitled to performance by the 
government. In other words, it earned the right to the lands described. Of 
course, any ambiguity or uncertainty in the ternis employed should be re- 
solved in favor of the government. but the grant should not be treated as a 
mère gift." 

The grant under which the Northern Pacific Railroad Company, 
predecessor in interest of the présent appellee, constructed that road 
and earned its grant, was made by Act of Congress of July 2, 1864 
(13 Stat. 365), sections 3, 4, and 6 of which are as follows: 

"Sec. 3. And be it further enacted, that there be, and hereby is, granted to 
the 'Northern Pacific Railroad Company,' its successors and assigns, for the 
purpose of aiding in the construction of said railroad and telegraph Une to the 
Pacific Coast, and to secure the safe and speedy transportation of the mails, 
troops, munitions of war, and public stores, over the route of said Une of rail- 
way, every alternate section of public land, not minerai, designated by odd 
numbcrs, to the amount of twenty alternate sections per mile, on eaeh side of 
said railroad Une, as said company may atlopt, through the territories of the 
United States, and ten alternate sections of land per mile on each side of said 
railroad whenever it passes through any state, and wheuever on the Une there- 
of, the United States hâve full title, not roserved, sold, granted, or othcrwlse 
appropriated, and free from pre-emption, or other clainis or rights, at the tlme 
the Une of said road is dofinitely fixed, and a plat thereof filed in the office of 
the Commissioner of the General Land Office ; and whenever, prior to said 
time, any of said sections or parts of sections shall hâve been granted, sold. 
reserved, occupied by homestead settlers, or pre-empted, or otberwise disposed 
of, other lands shall be selected by said company in lieu thereof, under the 
direction of the Secretary of the Interior, in alternate sections, and designated 
by odd numbei-s, not more than ten miles heyond the limits of said alternate 
sections : Provided, tliat if said route shall be found upon the Une of any oth- 
er railroad ronte to ald in the construction of which lands hâve been here- 
tofore granted by tlie United States, as far as the routes are upon the same 
gênerai Une, tlie amount of land beretofore granted shall be deducted from 
the amount granted by this act : Provided, further, that the railroad com- 
pany receiving the previous grant of land niay assign their interest to said 
'Northern Pacific Railroad Company,' or may consolidate, confederate. and 
associate with said company upon the terms nanied in the iirst section of this 
act: Provided, further, that ail minerai lands be, and the same are hereby, 
excluded from the opérations of this act, and in lieu thereof a llke qnantity 
of unoccupied and unappropriated agricultural lands, in odd numbered sec- 
tions, iiearest to the Une of said road [and within flfty miles thereof,] may 
be selected as above provided : And provided, further, that the word 'min- 
erai,' when it occurs in this act, shall not be held to include iron or coal: And 
provided, further, that no money shall be drawn from the treasury of the 
United States to aid in the construction of the said 'Northern Pacific Rail- 
road.' 

"Sec. 4. And be it further enacted, that whenever said 'Northern Pacific 
Eailroad Company' shall bave twenty-live consécutive miles of any portion of 
said railroad and telegraph Une ready for the service contemplated, the Prési- 
dent of the United States shall appoint three commissioners to examine the 
same, and if it shall appear that twenty-flve consécutive miles of said road 
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and telejri'apli line hâve been complpted in a good, snbstaiitial, and workman- 
like manuel', as in ail otlier respects reQUired by tliis net. the commissioners 
■sliall so rejjort to the Président of the TJnited States, and patents of lauds, as 
aforesaid, sliall be isaued to said conipany, eonfirmlng to said conipauy tlie 
right and title to said lands, sitnated opposite to, and cotermlnus with, said 
eompleted section of said road ; and, f roni tinie to tinie, whenevei' twcnty-five 
additional cofiseciitive miles shall bave been constructed, completed, and in 
readiness as aforesaid, and verifled by said eommissioners to the Président of 
tlie TJnited States, then patents shall be issiied to said company conveyinj; the 
additional sections of laud as aforesaid, and so on as fast as evory tweuty- 
iive miles of said road is completed as aforesaid : Provided, tbat no more than 
ten secticms of land per mile, as said road sliall be completed, shall be c(m- 
veyed to said company for ail tbat part of said railroad lylng east of the v^est- 
ern bonndary of the state of Miimesota, nntil the whole of said railroad shall 
be finished and in good running order, as a flrst-class i-ailroad. l'rom the place 
of beginninjî on Lake Superior to tlie western bonndary of Minnesota : Pro- 
vided, also, tbat lands sball not be granted undor the provisions of tbis act on 
acconnt of any railroad, or part tliereof, construitted at tlie date of tbe pas- 
sage of this act." 

"Sec. 6. And be it further enacted, tbat tbe l'resident of the United States 
sliall oinse tlie lands to be surveyed for torty miles in width on both sides of 
tbe entire line of said road, after the gênerai route shall be flxed, and as fast 
as may be required by the construction of said railroad ; and tbe odd sections 
of land hereby granted sliall not be liable to sale, or entry, or pre-eniptioti be- 
fore or after they are surveyed, except by said company, as provided in tbis 
act ; but the provisions of the act of September, eigliteen bundred and forty- 
one, granting pre-emption riglits, and the acts amendatory tliereof, and of the 
act entitled 'An act to secure bomesteads to actual settlers on the public do- 
main,' approved May twehty, eighteen bundred and sixty-two, shall be, and 
the same are hereby, extended to ail other lands on the line of said road, wlien 
surveyed, excepting those hereby granted to said company. And the reserved 
alternate sections shall not be sold by tlie government at a price less than two- 
dollars and fifty cents per acre, wlien offered for sale." 

By its subséquent act of May 31, 1870 (16 Stat. 378), Congress by 
joint resolution enlarged that grant, and also empowered the grantee 
to mortgage the property — the resolution being as follows: 

"Resolved by the Senate and House of Représentatives of the United States 
of America in Congress assembled, that the Northern Pacific Railroad Com- 
pany be, and hereby is, authori^ed to issue its lionds to aid in the construction 
and equipinent of its road, and to secure the same by mortgage on its prop- 
erty and rigbts of property of ail kinds and descriptions, real, personal, and 
mixed, including its francliise as a corporation ; and, as proof and notice of 
its légal exécution and effectuai delivery, said mortgage shall be filed and re- 
corded in tbe oftice of the Seeretary of tlie Interior; and also to locate and 
( onstruct, under tbe provisions! and witli tlie privilèges, grants, and duties pro- 
vided for in its act of incorporation, its main road to some point on Puget 
Sound, via tbe valley of the (îolumbia river, witli the riglit to locate and con- 
strnct its brancli froni some convenient point on its main trunk line across the 
Cascade Mountains to Puget Sound ; and in tbe event of there not being in any 
state or territory iu wbicli said main line or brandi may be located, at the 
tinie of the final location tliereof, the amount of lands per mile graiîted by 
C'ongress to said company, within tlie liinits prescribed by its charter, tlien 
said company shall be entitled, under tbe directions of tlie Seeretary of tlie 
Interior, to receive so niany sections of land belouging to the United States. 
and désigna ted by odd numbers, in such state or territory, within ten mil(>s 
on eacb side of said road, beyoad tbe limits prescrilied in said cliarter, as will 
niake up such deliciency, ou said main Une or brandi, exci'pt minerai and 
other lands as excepted in the cbarter of said company of eigliteen liundred 
and sixty-four, to the amount of the lands that bave been granted, sold, re- 
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sorvecl, occnpied by liomestoad settlers, pi-p-ompteil, or othorwis? disposed of 
subséquent to the passagre of the act of .Tuly two, pisliteen luuidi'etl and sixty- 
four. And that twenty-five miles of said main Une between its western ter- 
minus and tbe clty of l'ortland, in the state of Oreson, sball be conipleted liy 
the first day of January, Anno Domini eigliteen liundred and soventy-two. and 
forty miles of the remainlng portion thereof each year thereafter, until the 
wliole shall be completed between said points : Provided, that ail lands hereby 
granted to said company whlch shall not be sold or disposed of or reuiain sul)- 
ject to the niortsage by this act authoiized, at the expiration of five years 
after the eonipletion of the eutire road, shall be suhjeet to settlement and pré- 
emption like other lauds. at a priée to be paid to said company not excéeding 
two dollars and fifty cents per acre; and if the mort^age hereby authorlzed 
shall at any tinie be enfore(>d by foreclosnre or other légal proceeding, or the 
mortgaged lands hereby granted, or any of thera, be sold by the tmstees to 
whom such mortgage niay l)e executed, either at its maturity or for any fail- 
ure or defaiilt of said company iinder the ternis thereof, such lands shall be 
sold at public sale, at places within the states anil territories in which they 
shall be situate, after not less than sixty days' preyious notice, In single sec- 
tions or subdivisions thereof, to the highest and best hidder: Provided fur- 
ther, that in the construction of the said railroad, American iron or steel only 
shall be used, the same to be nianufactured from American ores exchisively. 

■'Sec. 2. And be it further resolved, that Congress may at any time alter or 
amend this joint resolution, having due regard to the riglits of said company, 
and any other parties." 

It is well settled that granted lands, such as referred to in the sec- 
tions above quoted, are those within the place limits. Hewitt v. 
Schultz, 180 U. S. 139, 146, 21 Sup. Ct. 309, 45 h. Ed. 463 ; United 
States V. Northern Pacific Railroad, 152 U. S. 284, 296, 14 Sup. Ct. 
598, 38 L. Ed. 443 ; Northern Pacific Railroad v. Sanders, 166 U. S. 
620, 634, 635, 17 Sup. Ct. 671, 41 L. Ed. 1139; and United States v. 
Oregon & Califorriia Railroad, 176 U. S. 28, 42, 20 Sup. Ct. 261, 44 L. 
Ed. 358, and authorities there cited. And it being conceded by the coun- 
sel for the appellee herein that prior to the sélection of any land with- 
in the indemnity limits of the grant under which the appellee claims, 
in lieu of losses within its primary limits, ail lands within such in- 
demnity limits were and are open to ail persons claiming under the 
gênerai land laws prior to sélection by the railroad company of such 
indemnity lands, it becomes unnecessary to cite the very numerous dé- 
cisions of both the Suprême Court and the subordinate courts to that 
effect. 

The real question hère is, as we think, whether a court of equity 
should sustain the government in its attempt to appropriate to its own 
purposes, to wit, for a public park, land that by its solemn contract.it 
agreed the Northern Pacific Railroad Company should receive for 
completing its road, which it is conceded it did complète in perform- 
ance of its part of the agreement. It appears from the stipulation of 
the parties that the lands in controversy are nonmineral and situated 
in the Bozeman land district in the state of Montana, and within 50 
miles of and more than 40 miles from the line of the appellee's railway 
and opposite that portion thereof which was definitely located July 6, 
1882; that January 29, 1904, under the authority and hy the direc- 
tion of the Président and the Secretary of the Interior, the Commis- 
sioner of the General Land Office temporarily withdrew from entry, 
sale, and other forms of dispo.=al excepting under the minerai land 
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laws, a certain area within the exterior boundaries of which the lands 
in controversy are situated, which order of withdrawal was duly trans- 
mitted to and received by the register and receiver of the local land 
district in which the lands are situated; that such withdrawal was 
made pending détermination as to the desirability of including the 
lands so withdrawn within Gallatin Forest Réservation, and that by 
proclamation issued March 7, 1908, the Président included the said 
area so withdrawn within said réservation, the name of which was 
subsequently changed by executive order of date July 1, 1908. It 
is further stipulated that at the time the said order of withdrawal was 
made the lands in controversy had not been officially surveyed and 
were not so surveyed until April 5, 1905, on which date the appellee 
filed in the local land office at Bozeman its indemnity sélection list 
No. 120, whereby it applied to sélect the lands involved in this suit in 
lieu of minerai lands within the place limits of its grant, and it is con- 
' ceded that in pursuance of such sélection the patent sought by this suit 
to be canceled was issued — the government insisting that in doing so 
the Land Department overlooked the said withdrawal order of January 
29, 1904. It is further agreed by the respective parties that the ap- 
pellee was entitled to make such indemnity sélection, unless the said 
order of withdrawal was sufficient under the law to withdraw the 
said indemnity lands from such sélection. 

The case of Hewitt v. Schultz, supra, among others that might 
readily be cited, clearly shows that for many years, and until the dé- 
cision of Secretary Vilas in the case of Northern Pacific Railroad 
Company v. Miller, 7 Land Etec. 100, in 1887, it was the practice of 
the Department of the Interior to withdraw from sale or entry under 
the gênerai land laws such indemnity lands on the filing by the rail- 
road company of its map showing the location of its gênerai route. 
That décision of the Secretary, which in efïect held that the grant to 
the Northern Pacific Railroad Company forbade the Land Depart- 
ment to withdraw prior to survey from the opération of the pre-emp- 
tion and homestead laws any lands within the indemnity limits of 
the grant, was approved by the Suprême Court in the Hewitt-Schultz 
Case, Justices Brewer and Shiras dissenting ; the court, near the con- 
clusion of its opinion (180 U. S. 156, 157, 21 Sup. Ct. 315, 45 L. Ed. 
463), saying: 

"It was admitted at the liearing that the construction of tho Northern Pa- 
cifie Act of 1864 announced by Secretary VUas had boen adhered to in the ad- 
ministration of the publie lands by the Land Department. We are now ask- 
ed to overthrow that construction by holding that it was compétent for the 
Land Department, immediately upon the definite location of the Une of the 
railroad, to withdraw from the settlement laws ail the odd-numbered sections 
within the indemnity limits as deflned by the act of Congress. If this were 
done it is to be apprehended that great, if not endless, confusion would en- 
sue in the administration of the publie lands, and that the rights of a vast 
number of people who hâve acquired homes under the pre-emption and home- 
stead laws, in reliance upon the ruling of Secretary Vilas and his successors in 
oflSce, would be destroyed. Of course, if the ruling of that office was plainly 
erroneous, it would be the duty of the court to give effect to the will of Con- 
gress ; for it is the settled doctrine of this court that the practice of a depart- 
ment in the exécution of a statute is material only when doubt exists as to Its 
true construction. But, wlthout consldering the matter as if it were for the 
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first time présentée!, it is sufficlcnt to say that tlio question bcfore us cannot 
be i?aid to be free from doubt. The intention of Congress bas not been so 
clearly expressed as to exclude construction or argument in support of the 
View taken by Secretaries Lamar, Vilas, and Smith, and upon which the Land 
Department bas acted since 1888. 'It is the settled doctrine of this court.' as 
was said in United States v. Alabama Great Southern Rallroad, 142 TJ. S. 615, 
621 L12 Sup. et. SOC, 308 (35 L. Ed. ]134)J. 'that, in case of ambiguity, tbe ju- 
dicial department will Jean in favor of a construction given to a statute by the 
department charged with the exécution of such statute, and, if such construc- 
tion be acted upon for a number of years, will look with disfavor upon any 
sudden change, whereby parties who hâve contracted with the government up- 
on the faith of such construction may be prejudiced.' ïheso observations ap- 
ply to the casé now before us, and lead to the conclusion that if the practice 
in the I^and Department could with reason be held to hâve been wrong, it 
cannot be said to liave been so plainly or palpably wrong as to justify tlio 
court, after the lapse of so many years, in adjudging that it had niisconstrued 
the act of July 2, 18G4." 

The law lias therefore long been thoroughly settled, not only that 
the Northern Pacific Railroad Company acquired no right to any spé- 
cifie tract of land within the indemnity limits of its grant prior to 
the survey thereof and its sélection by the company, but that neither 
the Secretary of the Interior, the Commissioner of the General Land 
Office, nor any other officer of the government was authorized to 
withdraw for the benefit of the railroad company any of such in- 
demnity lands prior to their survey, from settlement or entry under 
the gênerai land laws. But that, in our opinion, is a wholly différent 
thing from holding or in any way implying that any offîcer of the 
government was authorized to withdraw any of such indemnity lands 
for the purposes of the government itself, in violation of the solemn 
contract made by Congress in its acts above referred to, which, as 
we hâve before observed, is the real question in this case. 

By act of Congress of March 3, 1887 (24 Stat. 556), the Secretary 
of the Interior was directed to immediately adjust, in accordance with 
the décisions of the Suprême Court, each of the railroad land grants 
made by Congress to aid in the construction of railroads and there- 
tofore unadjusted. That there was f ound such a deficiency of granted 
lands within the jirimary limits of the grant in question as enti- 
tled the railroad company to look to the indemnity lands in lieu there- 
of we think clearly appears, not only from the agreed statement of 
facts upon which the case was tried, but from the fact of the issu- 
ance by the Land Department of the patent sought by this suit to be 
canceled, not by reason of the fact that it was issued for indemnity 
land in lieu of land lost to the railroad company within the primary 
limits of its grant, but because of the withdrawal order of January 
29, 1904. In the case of St. Paul & Pacific Railroad Co. v. Northern 
Pacific Railroad Co., 139 U. S. 1, 19, 11 Sup. Ct. 389, 395 (35 L. Ed. 
IT) the court very carefully considered the act of July 2, 1864, and 
concluded its unanimous opinion in thèse words : 

"As to the objection that no évidence was produced of any sélection by tbe 
Secretary of the Interior from the indenmity lands to make up for tbe defi- 
ciencies found in the lands within the place limits, it Is suffîcient to observe 
that ail the lands within the indemnity limits only made up in part for thèse 
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doficiencies. There was, therefore, no occasion for the exercise of the Jnclg- 
ment of the Secretary in selecting from them, for they were ail appropriated." 

In Wisconsin Central Railroad Co. v. Forsvthe, 159 U. S. 46, 60, 
15 Sup. Ct. 1020, 1025 (40 L. Ed. 71), the same court said: 

"When Congress makes a graut of a speciflc number of sections in ald of 
any work of Internai improvement, it niust be assumed tliat it intonds the 
beneflciary to receive sni h amount of land, and when it prescrlhes that tliose 
lands shall be alternato sections along tbe line of tho improvement, it is eqnal- 
ly clear that the intent is thnt if possible the beneflciary shall receive those 
particular sections. So far as railroads are eoncerned, it is the thonght not 
merely that the gênerai welfare will be subserved by tlie construction of the 
road along the Unes indicated, luit further, that such grant shall not be at- 
tended with any pecuniary loss to the Tlnited States ; for the universal mile 
is to double the priée of even sections within the granted liniits. The expec- 
tation is that the company reoeiving the odd sections will take pains to dispose 
of them to settlers, aud thus by tlieir settlement and improvement increase the 
value of the even sections adjoiniiig and so justif,v ihe added price. To fnlly 
realize this expected beneflt it is esseutial that the lands taken by the com- 
pany shall be as near to the line of the road as possible ; and so, whiie sélec- 
tion of remote lands is permitted, it is only wlien and because there is a nec- 
essity of such sélection to make good the amount of the grant. Cfbviously, 
therefore, an act must be construed to realize, so far as is possible, this intent 
and to accomplish the desired resuit." 

In Southern Pacific Railroad Co. v. Bell, 183 U. S. 675, 689, 22 
Sup. Ct. 232, 237 (46 h. Ed. 383), the court said: 

"Now, as already observed, there is a clear distinction in section 3 between 
granted lands and lands to be selected after the deficienc.y in the granted lands 
has been ascertained. It is tnie that, prior to this sélection belng made, many 
of thèse Indemnity lands may l)e taken up, and an insuflicient amount left 
for the railroad (and we do not denj' the force of the dissenting opinion in 
Hewitt V. Schïiltz in that connection) ; but we think this possibility serves 
rather as a basis for a further action by Congress, such as was made in the 
Northern Pacific Case by the joint resolution of May 31, 1870 (16 Stat. 378), 
than as a reason for withdrawing from settlement a vast amount of land wliich 
the railroad may never hâve occasion to require." 

In Oregon & California Railroad Co. v. United States, 189 U. S. 
103, 115, 23 Sup. Ct. 615, 620 (47 I.. Ed. 726), the court further ob- 
served : 

"It is also said that ail the lands within the indemnity limits were roquired 
to supply tlie déficit in place limits arising from the disposition prier to deflnite 
location by sale and otherwise of lands within the granted limits. But the 
extent to whlch lieu lands could be reciuired to supply such déficit in place 
lands could not be properly or legally determined until there was an adjust- 
ment of the grant of lands in respect of place limits." 

And in Humbird v. Avety, 195 U. S. 480, 507, 508, 509, 25 Sup. 
Ct. 123, 132 (49 h. Ed. 286), the court, after referring to its preced- 
ing décision in Wisconsin Cent. R. Co. v. Price County, 133 U. S. 
496, 10 Sup. Ct. 341, 33 L. Ed. 687, to the effect that the indemnity 
lands remained unaffected by the grant until sélection, and that "un- 
til then, the lands which might be taken as indemnity were incapable 
of identification; the proposed sélections remained the property of 
the United States. The government was, indeed, under a promise to 
give the company indemnity lands in lieu of what might be lost by 
the causes mentioned. But such promise passed no title, and, until 
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it was executed, created no légal interest which could be enforced in 
the courts" — said : 

"Now, the laiids hère in dispute and claimed by the plaintiffs as grantees 
of the Xorthern Pacifie Kailway Company (the allesed successor in interest 
of the Northern Pacifie Railroad Company) are lands admittcdly wlthin in- 
demnity, as distinguislied from sranted or place, limits. Tlie mère fillng of 
lists of sélections, after the acceptance of the niap of definlte location of the 
railroad line between Dulnth and Ashland, gave the company no such title as 
could be enforced by the courts in a suit between private parties. It is true 
the government was under a promise to give the railroad company lands in 
the indemnity limits to supply losscs in place limits. But, as adjudged in the 
above cases, that' promise passed no title. The promise will no doubt be ful- 
fiUed by the government in due time, and in its own way. The sélections not 
having been approved by the Secretary, the title remains in the government." 

That promise of the government of indemnity lands in lieu of what 
might be lost in the place limits was an essential part of the contract 
between the government and the Northern Pacific Railroad Company 
for the building of the road it did build, the compliance with which 
contract on its part clearly precludes, in our opinion, the government 
from subsequently taking such lands for other purposes of its own. 

The judgment is affirmed. 
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(Circuit Court of Appeals, Ninth Circiiit. May 3, 1920. Keliearing Denied 

July 6, 1920.) 

No. 3427. 

1. Appeal and error 'S^'ZOQd) — Sufficiency of évidence not revîewable, with- 

out request for flnding or motion raising question of sufficiency. 

The sufficiency of the évidence to support the trial court's findings is not 
open to review in the Circuit Court of Appeals, wliere there was no re- 
quest for a contrary flnding, and no motion or request presenting to the 
trial court the question of law whether there was sub.stantial évidence to 
sustain the findings. 

2. Appeal and error '&^882(9) — Défendant not entitled to reversai for errone- 

ous testimony, brought out by hini on cross-examination. 

A judgment for plaintiff will not be rtîversed for the admission of er- 
roneou.s testimony, brought out by défendant on cross-examination of 
plaintiff's witnesses. 

3. Appeal and error <^='1213 — On second trial, objections to incompétent évi- 

dence, the ground of the reversai of lîrst judgment niay be waived. 

Though a judgment was reversed b(!cause of the admission of évidence 
of particular sales oh the (jnestion of market value, counsel could, on a 
retrial of the case, waive objections to the competency of such évidence. 

4. Appeal and error <S='995 — Weight of expert évidence a matter for the trial 

court. 

The weight to be attached to the opinions of experts as to market value 
was a matter for the trial court. 

5. Sales «S^lSKll) — Evidence held to support flnding of ability and willing- 

ness of seller to comply with contract. 

In an action for breach of a contract to purchase hops, évidence held 
to support a flnding that plaintiff, the seller, was able, ready, and willing 
to deliver the quantity of hops contracted for. 



^=3For other cases see same toplc & KBY-NUMBBR in ail Key-Numbered Dlgests & Indexes 
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6. Appeal and error <&=>1011(1)— Conflicts and contradictions ûi tlie évidence 

are for the trial court. 

Oonflicts or contradictions in tlie évidence are svibjects for considération 
by the trial court, and its flndings will not be set aside because tliereof. 

7. Appeal and errer ■^='1050(1) — Question not prejudlcial, vvhen foUowed by 

another not containing the objectionable limitation. 

In an action for breacli of a contract to purchase liops, a question asked 
a witness as to wliat would be a reasonable time to dispose of 2,000 baies 
of hops in Milwaukee at the inarlcet price was not prejiidlcial, because 
limited to Milwaukee, where the court asked the witness what his answer 
would be if the question applied to ail Eastern markets, instead of Mil- 
waukee alone, and he answered tbat the market was lifeless and declin- 
ing, and it would not be easy to sell in any Eastern market. 

In Error to the District Court of the United States for the Second 
Division of the Northern District of CaUfornia; WilUam C. Van 
Fleet, Judge. 

Action by the E. Clemens Horst Company against the Pabst Brew- 
ing Company. Judgment for plaintiff, and défendant brings error. 
Affirmed. 

Heller, Powers & Ehrman, of San Francisco, Cal., and Henry W. 
Stark and James D. Shaw, both of Milwaulvce, Wis., for plaintifï in 
error. 

W. H. Cariin, of Marysville, Cal., Maurice E. Harrison, of San 
Francisco, Cal., and Devlin & Devlin, of Sacramento, Cal., for de- 
fendant in error. 

Before GIEBERT and HUNT, Circuit Judges, and WOLVER- 
TON, District Judge. 

HUNT, Circuit Judge. Action in damages by the Horst Company 
against Pabst Brewing Company for- the alleged breach of contract 
for the sale of two thousand baies of hops. A more complète state- 
ment of the case will be found in Pabst Brewing Co. v. Horst Co., 
229 Fed. 913, 144 C. C. A. 195, where for errors in ruling upon 
the évidence this court reversed a judgment entered in the District 
Court in favor of the Horst Company. Upon a new trial before 
. the court, iindirigs of fact were made in favor of the Horst Com- 
pany. The flndings were, substantially, that the Horst Company 
agreed to sell to the Pabst Company, and the Pabst Company agreed 
to buy, 2,000 baies of choice air-dried Cosumnes hops of the 1912 
year crop for 20 cents per pound, plus freight to Chicago, which 
freight was 2 cents a pound; that the Horst Company tendered the 
hops; that the Pabst Company rejected them, and on November 4, 
1912, notified the Horst Company in writing that it canceled and re- 
pudiated the contract; that the hops tendered were of the kind con- 
tracted for; that the Horst Company was ready, able, and willing to 
deliver the quantity of hops of the quality specified in accordance 
with the terms of the contract ; that the total amount of hops con- 
tracted for was 370,000 pounds; that there was a market value at 
Milwaukee on November 4, 1912; and that the différence between the 
contract price and the market price of the hops at Milwaukee on No- 

i^;zz^FoT other cases see same topic & KBY-NUMBBR in al! Key-Numbered Digests & Indexe» 
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vember 4, 1912, or the time that the Pabst Company refused to ac- 
cept the hops, was 6 cents per pound. Upon such .facts the court 
awarded judgment against the Pabst Company. The Pabst Com- 
pany brought writ of error. 

[1-4] The principal errors relied upon pertain to the insufficiency 
of the évidence to support the findings of the District Court. The 
record fails to show that any request was made by the Pabst Com- 
pany for findings, and at no time during the trial, or at the close 
thereoî, did counsel for the plaintiff in error ask the District Court 
to adjudge that the évidence was insufficient to support any finding. 
The record also fails to show that the court ruled upon any such 
points, or that an exception was taken by the plaintiff in error to any 
ruling upon the omission of the court to make findings at the re- 
quest of the plaintiff in error. In Dangberg L,and & Live Stock Co. 
V. Day, 247 Fed. 477, 159 C. C. A. 531, where a jury trial was waived 
and spécial findings of fact were made in favor of the défendants, 
and where at the close of the testimony plaintiff in error made no 
request for a finding in its favor on the issues, and made no motion 
or request presenting to the trial court the question of law whether 
there was substantial évidence to sustain findings for the défendant, 
this court held that the sufiiciency of the évidence to support the 
findings was not open to review in the Court of Appeals. Such is 
the gênerai rule of décision. Wear v. Impérial Window Glass Co., 
224 Fed. 63, 139 C. C. A. 622 ; United States Fidelity & Guaranty 
Co. V. Board of Commissioners, 145 Fed. 151, 76 C. C. A. 114; Se- 
curity National Bank v. Old National Bank, 241 Fed. 6, 154 C. C. 
A. 1; National Suretv Co. v. Globe Co., 256 Fed. 601, 167 C. C. A. 
631, 4 L. R. A. 552; Dooley v. Pease, 180 U. S. 126, 21 Sup. Ct. 329, 
45 L. Ed. 457. And it becomes our duty to apply it, unless the plain- 
tiff in error is right in its contention that it is not asking this court to 
weigh the évidence, or merely to consider its probative force, but to 
reverse because the trial court based its findings of fact as to the 
market value and as to the Horst Company's ability to deliver upon 
whoUy incompétent évidence, which this court in its previous décision 
held should hâve been excluded upon the trial. 

We think that the record réfutes the position of the plaintiff in 
error, for it discloses that several witnesses testified that the market 
value of choice Cosumnes hops in Milwaukee in November, 1912, was 
from 12 cents per pound to 14, or 151/2 to 16 cents per pound, and 
that actual sales were made in November, 1912, at priées which were 
the same at the points where the sales were made as at Milwaukee, 
at a range between 141/9 cents per pound to 18 cents. There was also 
évidence that Oregon hops are as good as the Cosumnes hops, and 
that Oregon hops sold for a greater price than the Cosumnes hops, and 
that in November, 1912, the price of choice Oregon hops was from 
10 to 12 cents per pound. 

It is urged that it was error to admit testimony of sales at certain 
priées as évidence of market value; but the testimony upon this 
point was brought out upon cross-examination of the witnesses for 
the plaintiff below. For example, a witness who testified as to the 
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market price of hops in Milwaukee in November, 1912, was asked 
on cross-examination concerning particular sales, and without ob- 
jection testified to such sales, giving spécifie priées in various Eastern 
cities at which hops vvere selling at the time — August to November, 
1912 — referred to in the interrogatories. Surely upon a retrial of 
the case counsel could waive objections to the competency of such 
évidence, notwithstanding the fact that objections which had been 
interposed to similar évidence upon the first trial were held to be 
sufficient ground for a reversai. Several witnesses, who were thor- 
oughly familiar with the manner of sales of hops and the value of 
them, testified to the prices which prevailed in 1912 in California and 
at other places. Much of such testimony was introduced without 
objection; the case having been tried apparently upon the assumption 
that compétent évidence by way of opinions of experts was proper. 
Of course, the weight to be attached to such évidence was a matter 
for the trial court. National Surety Company v. Globe Co., supra. 

[5, 6] Plaintifif in error must also fail in his attack upon the find- 
ing that the défendant in error was able, ready, and willing to deliv- 
er. By the terms of the contract 2,000 baies of hops of the 1912 har- 
vest were to be delivered. The superintendent in charge of growing 
hops for the Horst Company testified that in 1912 there were 4,300 
baies of clean-picked hops, and 200 baies which were not picked 
cleanly, or 4,500 baies in ail. There was évidence to the efifect that 
Horst Company was able to deliver 2,000 baies for the purpose of 
fulfilling the contract; that samples of clioice air-dried Cosumnes 
hops had been sent from the baies; that on November 4, 1912, the 
Horst Company had on hand and was able to deliver 2,000 baies of 
strictly choice Cosumnes hops to the Pabst Company. It is true that 
some 1,500 baies of the hops were on the Pacific Coast, 4C0 baies 
were in Milwaukee, 600 baies in New York, and 500 to 60O baies in 
transit. 

It is argued that the baies in transit and the baies in warehouses in 
Eastern cities had been sold; but Horst, the principal witness for 
the défendant in error, testified that thèse baies were not sold, but 
had been forwarded to be applied on prior contracts of sales of 
Pacific Coast hops, and that they were not sold until after Novem- 
ber 4, 1912, when the contract hère involved was repudiated. There 
was correspondence between parties before November 4, which shows 
that the Horst Company was willing to hold the hops on the Pacific 
Coast if the Pabst Company would accept deliveries, but that, if it 
would not accept deliveries, the Horst Company wished to ship part 
of the hops to Eastern cities, there to be sold. Between September 
27, 1912, and November 4, 1912, certain quantities of hops were 
sent to Eastern cities ; but it appears that they remained in the con- 
trol of the défendant in error, and the testimony shovi^s that it had 
over 3,000 baies on hand from which to satisfy the contract with 
the plaintiiï in error. Whatever conflicts or contradictions there 
were in the évidence became subjects for resolution by the trial court, 
and its findings are not to be set aside. 

[7] There are some assignments of error based upon the rulings 
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upon the évidence. Among them is one that the court erred in over- 
ruling the objection to a witness who was asked the following ques- 
tion : 

"If you liad a quantity of 2,000 baies of hops to sell in the East, in Mil- 
wfuikt'e, wliat would \h: si rcasonaltle tinie to dispose of tliose hops at tlie 
marl;et price? Could you expeet to sell 2,000 l)ales of clioice Cosumnes liops 
at Mihvaukee at the price then prevailin;,' in :'>0 days?" 

The point urged is that, by confining the question to Mihvaukee, 
it was particularly objectionable. The court, however, asked the 
witness what his answer to the question would be if the question 
were limited to the markets of the Eastern cities, instead of to Mil- 
waukee alone. The witness answered that the market at the time in 
question was a lifeless one, declining, and that it would not be eas)- 
to sell in any Eastern market. We cannot discover any possible 
préjudice to the rights of plaintiff in error. 

The other assignments are of less importance, and in our opinion 
fail to furnish any substantial ground for reversing the judgment. 

Affirmed. 



In re THOMPSON. 
SIMPSON V. MACOMBER. 

(Circuit Court of Appoals, Nintli Circuit. May 3, 1020.) 

No. 3433. 

1, Bankruptcy <Sï=>440 — Pétition to review does not lie, if judgnient is appeal- 
able. 

One entitled to an appoal to the Circuit Court of Appeals under Bank- 
ruptcy Act, § 25a (Comp. Ht. § i)G0l)), is not aiso entitled to review by 
pétition under section 24b (section i)(î08). 

3. Bankruptcy iS='461 — Pétition for reiiearing to revive right to appeal is in- 
effectuai. 

Pétition for rehearing after a judgment allowing a claim in excess of 
J.^OO, filod after the time for appeal under liankruptcy Act, § 2r)a '(Comp. 
St. § 9009), had expired, for the obvions purpose of securing an entry of 
the judgment as of a later date, so that an appeal could be taken, is in- 
effectuai to revive tlie right to appeal. 

3. Bankruptcy «^='439 — Judgment held not to flx priority, but to disallow 
claim, and not subject to pétition for review. 

A judgment of the District Court allowlng a claim against a trustée in 
bankruptcy by the receiver of a corporation is not a judgment flxing the 
priority of claims, reviewable by pétition under Bankruptcy Act, § 241) 
(Comp. St. § 9(508), though the référée had found the claim a proper one 
for filing, but disallowed it because tlie corporation's creditors had re- 
ceived from the receiver more than the creditors of the bankrupt wouht 
receive, and had certitîed to the District Court that the question involved 
was whether the claim was a proper one to be allowed against the e.state 
and to participate in funds then in the hands of the trustée. 

Appeal from, and Pétition to Review Order of, the District Court of 
the United States for the Southern Division of the Western Dis- 
trict of Washington; Edward E. Cushman, Judge. 

In the matter of Peter Thompson, bankrupt. From an order of 

^;soFor other cases sçe same topic & KEY-NU.MliEFt in ail Key-Numbcred Dlgests & Indexes 
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the District Court, allowing the claim of L. H. Macomber, receiver 
of the Peter Thompson Company, a corporation, R. D. Simpson, as 
trustée of the estate of Peter Thompson, bankrupt, appeals and péti- 
tions for review. Motions to dismiss the appeal and the pétition for 
review granted. 

See, also, 257 Fed. 140. 

W. W. Keyes, of Tacoma, Wash., for appellant. 
Leopold M. Stern, of Seattle, Wash., for appellee. 

Before GILBERT and HUNT, Circuit Judges, and WOLVER- 
TON, District Judge. 

WOLVERTON, District Judge. The présent controversy arises 
upon two motions filed in this court by the appellee, one to dismiss 
the appeal, and the other to dismiss the pétition for review. The 
ground upon which the motion to dismiss the appeal is based is that 
it was not sued out within the time limited by law, and that of the 
other motion is that the proper remedy of the petitioner is by appeal, 
and not by pétition to revise. The record is in some confusion, and the 
effort will be to get as nearly as possible a chronological arrangement 
of the data, as well as a statement of the matters that seem to be con- 
troUing, whereby to solve the questions presented for décision. 

Iv. H. Macomber, being a receiver of the Peter Thompson Com- 
pany, a corporation, appointed by the superior court of the state of 
Washington, presented to the trustée in bankruptcy for his allowance 
a claim in the sum of $8,500, based upon the judgment of such su- 
perior court, and arising from the assessment of certain capital stock 
which the bankrupt held in the Thompson Company. The trustée, 
on April 5, 1918, filed with the référée in bankruptcy objections to 
the allowance of the claim, on grounds: (1) That the subscription 
of Peter Thompson to the capital stock of the Peter Thompson 
Company had been fully met and discharged; (2) that the creditors 
of the corporation were estopped by their conduct from asserting the 
claim ; and (3) that the claim was not allowable as matter of law. 
The référée sustained the objections, treating them as a demurrer. 
The matter was thereupon certified to the District Court for review ; 
the référée reciting that there were two questions involved, namely: 

"Whether or not the claim is based upon a contingency, and is not a liability 
agaiust the estate in the hands of the trustée for that reason; and, second, 
whether or not the trustée is llable * * * wHen he has never accepted the 
stock, but has disclaimed it as burdensome." 

On February 6, 1919, the District Court reversed the referee's or- 
der, and referred the matter back for further proceedings. On Feb- 
ruary 27th further objections to the claim were filed with the référée, 
attacking the validity of the judgment in the state court upon which 
the claim is based, and assigning other reasons why it should be dis- 
allowed. A motion was interposed by the claimant to strike the 
objection, resulting in an order of the trustée denying the motion. 
The order was entered May 13, 1919. The matter was again in- 
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formally certified to the District Court. The référée then certified 
that— 

"The question présentée! on this review is wlietlier or not the trustée bas 
any légal right to file the objections flled by him on February 27th last, or 
to any plcading after the détermination of the said demurrer, and whether or 
not this court is bound by the act of the superior court in flxing the amount 
due from Thompson on his stock subscription." 

The cause coming on for hearing before the District Court, the 
inotion to strike the trustee's objection as a whole was denied, but was 
sustained as to each and every of the other grounds of the objections, 
and the cause was again referred back to the référée for further pro- 
ceeding. This order bears date July 14, 1919. Thereafter the référée, 
having again considered the matter, made and entered, on August 8, 
1919, the following findings and order : 

"I iind that the claim of the said L. H. Macomber as receiver is in proper 
form and is entitled to be flled as a claim in said estate. I further find, how- 
ever, that the creditors represented by the said L. H. Macomber as receiver 
hâve participated in the estate of the said Peter Thompson Company, and 
hâve received through said source a greater percentage upon their indebtedness 
than the other creditors whose claims hâve been flled and allovced In this estate, 
and being of the opinion heretofore expressed, as shown by the files and 
records herein, that the creditors of Peter Thompson and those creditors rep- 
resented by L. H. Macomber as receiver should share equally and ratably, and 
the said creditors represented by said L. H. Macomber as receiver having re- 
fused to pay back or to tender the several amounts paid to them under said re- 
ceivership proceedings, the same are not therefore entitled to partlcipate in 
the funds of this estate, and the claim of the said L. H. Macomber is therefore 
disallowed." 

The cause was, on August 28, 1919, again certified to the District 
Court. The référée by his certificate defines the effect of his order 
as follows: 

"The présent order bars claimant from sharlng in this fund. But it leaves 
him free to share in any other fund. or estate that may be discovered. The 
référée never considered that this claim had any merits. When he made the or- 
der allowing the respective creditors to share in the funds to which they had 
contributed, and they did so, and those two fnnds comprised ail the estate, 
there was nothing to which this claim could attach." 

And in conclusion he represents the question involved by the re- 
view to be : 

"Whether or not the claim of L. H. Macomber, receiver, should be allowed 
as a proper claim against this estate and to participate in the fund now in the 
hands of the trustée." 

On September 30, 1919, the District Court, having under review 
the order of the référée of August 8, 1919, ordered and adjudged 
that "said claim be and the same is hereby allowed as filed," and di- 
rected the référée to restore it to the list as an allowed claim in the 
sum specified therein. 

Later, to wit, on November 24, 1919, the District Court, upon a 
pétition for rehearing interposed on the part of the trustée, which 
was brought on for hearing on November 17, 1919, ordered and di- 
rected that the claim of Macomber "be and it is hereby allowed as 
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and of the date of the entry hereof, and that the said order of Septem- 
ber 30th, heretofore referred to, be and it is hereby set aside and an- 
nulled," and "that the pétition for rehearing be denied." 

[1] It has become settled law that one who is entitled, under section 
25a of the Bankruptcy Act, to an appeal to the Circuit Court of Ap- 
peals, is not also entitled to a review by pétition under section 24b. 
This court said, in First Nat. Bank v. State Nat. Bank, 131 Fed. 430, 
433, 65 C. C. A. 414, 417: 

"The général consensus of opinion is that, section 25a having provided a 
means to review by appeal three kinds of judgments, every otlier meaus is 
excluded." 

So, in Matter of Lovmg, 224 U. S. 183, 187, 32 Sup. Ct. 446, 448, 
(56 L. Ed. 725), a case decided much later by the Suprême Court, that 
court says : 

"We think this subdivision Lsection 24b] was not intended to give an addi- 
tional remedy to those whose rights could be protected by an appeal under 
section 25 of the act." 

See, also. In re Russell, 247 Fed. 95, 159 C. C. A. 313. 

[2] Section 25a gives the right of appeal (subdivision 3) from a 
judgment allowing or rejecting a debt or claim of $500 or over. The 
time for prosecuting such appeal is limited to 10 days after the ren- 
dition of the judgment appealed from. The question is presented hère 
whether the appeal has been taken within the 10-day limitation. The 
primary order was made and entered on September 30, 1919. The 
appellant, having by oversight let the time go by, nioved for a re- 
hearing, apparently for the only purpose of procuring the entry of 
the judgment as of a later date, so that the appeal could be taken 
in compiiance with the statute. This latter order and judgment were 
entered November 24, 1919. The appeal was taken within 10 days 
from that date. The obvions purpose of the later order and judg- 
ment was to revive the right of the trustée to appeal. The entry it- 
self indicates as much. An order so made is wholly ineffectuai to 
revive such right. In re Berkebile (D. C.) 144 Fed. 574; In re Gold- 
berg, 167 Fed. 808, 93 C. C. A. 203. In the case at bar, not only was 
the appeal filed long after the 10 days had expired after the entry of 
the original order, but even the motion for rehearing was filed after 
the expiration of the time. 

[3] But it is stoutly insisted on the part of the appellant that the 
case is one for revision under section 24b. Counsel argues that the 
question involved is one respecting rank or priority of claims rather 
than pertaining to the mère allowance of the receiver's claim, or per- 
baps, speaking more specifically, both questions are involved. To this 
interprétation of the record we cannot give our assent. Spécial 
référence is made to the referee's finding and order, filed of date 
August 8, 1919; wherein he finds that the claim "is in proper form 
and is entitled to be filed as a claim in said estate." After expressing 
an opinion that the creditors of Peter Thompson and those represented 
by Macomber should share equally and ratably, he further finds that, 
the creditors represented by Macomber having refused to pay back or 
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tender the several amoiints paid to them under the receivership pro- 
ceedings, Ihey are not entitled to participate in the funds of the bank- 
rupt's estate, and the claim of Macomber is therefore disallowed. The 
effect of the findings was simply to déclare that the claim was proper 
in form and entitled to be fded, not that it was allowed, and then to 
déclare that the claim was disallowed. 

The real gist of the controversy in ail of thèse proceedings was re- 
specting the allowance or disallowance of the claim, and the final 
Word of the référée was to disallow it. His reasons for disallowing it 
are given in the findings, but that does not change the efliect of the 
order. Nor does the fact that the référée certified that the question 
involved by the proceeding was whethcr the claim was a proper one 
to be allowed against the estate, "and to participate in the fund now in 
the hands of the trustée," change the controversy. It remains simply 
one for the allowance or disallowance of the claim. That such was 
the sole purpose and design, as well as the real efïect, of the proceed- 
ing, is borne out by the fact that none of the assignments of error 
in the pétition for revision to this court are predicated upon any rea- 
son other than that the court erred in not disallowing the claim. 

The cause is clearly one for an appeal, and not for revision. Both 
motions will therefore be sustained, and such will be the order of the 
court. 



St'Hl RMANN V. UNIIEl) STATES. 

(Circuit Court of Appenl.s, Nintli Circuit. May 3, 1020.) 
No. U22. 

1. Aliens <S=7Hà, New, vol. 7 Key-No. Séries — Statute autliorizes suit to can- 

cel naturalization certificate issucd under earlier laws. 

Act .lune 29, 1 !!()(>, ij I.T (Oomp. St. § 4374), autliorizing United States 
district attorneys to institute proceedings to cancel certificates of citizen- 
sliip for fraud or illewil procurcmeiit, applies, not only to certificates is- 
sued under tliat act, but to ail certiflcates lieretofore issued by any court 
exercising .iurisdiction in naturalization proceedings under prior laws. 

2. Aliens <S='?l^é, New, vol. 7 Key-No. Séries — Utterances of alien of German 

birth during war held to justify cancellation of certificate. 

In a suit to cancel for fraud a certificate of citizen.sliip, issued in 1904, 
to an alien of German birtli, his utterances during the years 1916 and 1917, 
.showing that his feelings were entirely on the side of Germany as against 
the L'nited States and the other countries at war with Germany, hchJ to 
show tliat he swore fnlsely that he ahsolutely and entirely renounced and 
ab.1ured ail allegiance and fidelity to the German government and its 
emperor. 

Appeal from the District Court of the United States for the Terri- 
tory of Hawaii ; Horace W. Vaughan, Judge. 

Suit by the United States against Frank H. Schurmann. From a 
decree canceling a certificate of naturalization, défendant appeals. 
Affirmed. 

C. H. jMcBride, of Honolulu, T. H., and S. Joseph Theisen, of San 
Francisco, Cal., for appellant. 

©=3For otber cases see same topio & KBY-NUMBER in ail Key-Numbered Digests & Indexes 



918 264 FEDERAL REPORTEE 

Annette Abbott Adams, U. S. Atty., and E. M. Léonard, Asst. U. 
S. Atty., both of San Francisco, Cal. 

Before GILBERT and HUNT, Circuit Judges, and WOLVER- 
TON, District Judge. 

HUNT, Circuit Judge. Schurmann appeals from a decree cancel- 
ing a certificate of naturalization issued to him by the superior court 
of Los Angeles county. Cal., on December 17, 1904. The complaint 
allèges that the certificate of citizenship was procured by fraud, in 
that at the time Schurmann, a native of Germany, made the oath of 
allegiance, he falsely and fraudulently swore that he absolutely re- 
nounced and abjured ail allegiance and fidelity to every foreign prince, 
potentate, state, or sovereignty whatever, and particularly to the 
Impérial German government and William II, German emperor, 
whereas Schurmann did not at the time and place stated, absolutely 
and entirely abjure and renounce ail allegiance and fidelity to every 
foreign state or sovereignty whatever, particularly to the Impérial 
German government and to William II, German emperor, but did then 
and there fraudulently reserve and keep in whole or in part his al- 
legiance and fidelity to the Impérial German government and to Wil- 
liam II, German emperor. 

[1] The suit is brought under the Act of Congress of June 29, 
1906, c. 3592, § 15, 34 Stat. 596, 601 (Comp. St. § 4374), by which it 
is made the duty of the United States district attorneys, "upon afïida- 
vit showing good cause therefor, to institute proceedings in any court 
having jurisdiction to naturalize aliens in the judicial district in which 
the naturalized citizen may réside at the time of bringing the suit, for 
the purpose of setting aside and canceling the certificate of citizen- 
ship on the ground of fraud or on the ground that such certificate of 
citizenship was illegally pit)cured." The provisions of the sec- 
tion apply, not only to certificates of citizenship issued under the pro- 
visions of the act referred to, but to ail certificates of citizenship 
which may hâve been issued heretofore by any court exercising juris- 
diction in naturalization proceedings under prior laws. After de- 
murrer had been overruled, Schurmann answered, denying ail the 
material allégations as to fraud and alleging loyalty. Testimony was 
introduced on behalf of the government and Schurmann, and the 
court directed cancellation of the certificate of citizenship. Schurmann 
appealed, and relies upon assignments presenting the question of the 
sufficiency of the évidence and the applicability of the statute to the 
facts proven. 

[2] In behalf of the United States there was abundant évidence 
that, before and after the déclaration of war between the United. 
States and Germany, Schurmann frequently praised the attitude of 
the Germans, defended the sinking of the Lusitania, said that he 
wanted to get over to Germany to be a surgeon in the German hospi- 
tals, anything Gerntany did was justified by her right to be suprême, 
said that America was wrong in entering the war, and that it was 
impossible to defeat Germany, advised against "waste" of money in 
buying Liberty Bonds, said he wanted to get into Mexico, and by. 
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many other remarks indicated beyond any possible doubt tliat his 
feelings were entirely on the side o£ Germany as against the United 
States, as well as the other countries at war with Germany. Included 
in the record was a book of 142 pages written by Schurmann and pub- 
lished by him in' August, 1916. The title is "The War as Seen 
Through German Eyes." After reading the book we may well ap- 
prove of that portion of the opinion of the judge of the District Court, 
vfho said : 

"The respondont admits it was propaganda, and that it was inteiided to 
create «nithnent to prevent the L'nited States from going to war with Ger- 
many. It is a bitter denunciation of ail men and nations standing in the way 
of German suecess, and a laudation of ail things German. It is full of false- 
lioods in regard to the origln, cause, and conduct of the war, and of fnlse ac- 
cusations against the allied nations and against the government and people 
of tlie United States and the Président of the United States. * * * In it 
respondent complains against the United States aud the Président, hecause of 
the sale of arms and munitions by citizens of the United States to Great Brit- 
ain and lier allies, and complains against the Président for 'killing' the reso- 
lutions offered in Congress to warn Americans to keei) ofC the ships of tho 
Allies, and he justifies and applauds the murdering of 114 Americans on board 
tho Uusitania, when she was sunk in violation of law and in violation of tlie 
rights of every person on board. He accuses the owners of the Uusitania of 
heing 'guilty of this terrible calamity,' hecause, as he charges, the vessel was 
laden with arms and ammunition, and they 'knew the submarines would lay 
for lier' ; and he denounces the United States government as guilty hecause it 
did not 'prevent any one from sailing on the doonied ship,' and he denounces 
'the reckless passengers themselves, who disregarded the often reppated and 
earnest warnings, not only puWlshcd by the German authorities, but also 
sent by the German authorities to eachof/ thèse passengers iiidividually.' But 
for the murderers who committed the crime he sings a hymn of praise, and 
says he would do as they did himself. If he were in command of a submariue 
aud had thè opportunity, and that he knows 'you' would do so also." 

After war between the United States and Germany was declared 
Schurmann desired to continue to sell his book, but, fearful lest 
it might be unlawful so to do, asked the United States district at- 
torney in Honolulu for an opinion whether the book could be law- 
fully sold. He was advised that it would be unlawful to circulate 
the book, but Schurmann was not satisfied, and wished the matter 
referred to the Attorney General of the United States. The question 
was so referred, and the Attorney General concurred in the judgment 
of the United States attorney. 

We take the question at issue to be whether in 1904 Schurmann 
obtained his certificate of citizenship illegally or by false and fraudu- 
lent reoresentations as alleged; and in arriving at décision of the 
question as stated we are mindful that the courts should be very caref ul 
to avoid depriving one of citizenship upon évidence which, although 
proving lack of allegiance at the time of the investigation, may not 
by relation establish that there was lack of true faith and allegiance at 
the time of the issuance of the certificate to the applicant. It may not 
be impossible for a man in perfect good faith to make renunciation 
of an allegiance to a foreign state and swear true faith and allegiance 
to the constitution of a new country, and yet after lapse of years, by 
reason of events which he could not hâve foreseen, honestly feel a 
change in his sensé of obligation to the country of his adoption, and 
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a returning genuine wish to surrender his acquired obligations in or- 
der to return to his original political status. Analogy is found in 
this : Many yonng Americans went to Canada in 1916, and before 
April, 1917, and in order to fight for the cause of the allied countries 
against Germanj^ expatriated themselves through patriotic mo- 
tive and took oaths of allegiance to the king of England, and there- 
by became his subjects, and enlisted in his service; but after the 
United States entered the war vvith Germany, many of tliem obtained 
honorable discharge from the British service and under the act of 
Congress (40 Stat. pp. 340, 545 [Comp. St. 1918, Comp. St. Ann. Supp. 
1919, § 4352, subd. 12]) resumed their citizenship in the United States 
and served in the American army. 

Was the lower court justified in holding that Schurmann, by reason 
of his attitude and déclarations and expressions during the years 
1916 and 1917, before and after the United States was at war with 
Germany, swore falsely in 1904 when he declared that he absolutely 
and entirely renounced and abjured ail allegiance and fidelity to the 
German government and emperor. Under the circumstances of the 
case, the only way of arriving at what the fidelity and allegiance of 
Schurmann were in December, 1904, is by trying out his attitude of 
mind and heart in the later years of 1916 and 1917, when, under then 
existing conditions men were specially aroused to give utterance to 
their real sentiments and to avow loyalty to one or another of the 
belligerent nations, ^rior to 1916 his life seems to hâve been without 
spécial event indicative of patriotic feeling. But it was in the crucial 
times of 1917 that the respondent failed in the fundamental obliga- 
tion to his oath of true faith and allegiance in 1904. Not only did he 
conduct himself prior to May and June, 1917, as' already indicated, but 
after war was declared between the United States and Germany, upon 
being asked by an American whether it were possible that he would 
not défend the shores of the United States, respondent replied : 

"Well, Allen, I will tell you. I hâve sworn allegiance to your flag or coun- 
try; but I am going to tell you this much: That I didn't swear away my 
birthrlght. * * * And this is the crlsis where every German, wherher he 
is a Soclalist or not, this is the time that it is up to him to défend the ftither- 
land." 

One who spoke in that way, and whose fréquent expressions were 
so plainly against the United States and in favor of Germany, must 
hâve taken the oath of full faith and allegiance with a reserved dé- 
termination, to be kept down, but nurtured, until a momentous time 
might come. In years, however, the time did corne, and the criterion 
of original fraud must be the later conduct, which, in its relation to 
the earlier attitude, will furnish safe ground for judgnient. United 
States v. Ness, 245 U. S. 319, 38 Sup. Ct. 118, 62 L. Ed. 321 : Luria v. 
United States, 231 U. S. 9, 34 Sup. Ct. 10, 58 L. Ed. 101 ; Johannes- 
sen V. United States, 225 U. S. 227, 32 Sup. Ct. 613, 56 h. Ed. 1066; 
United States v. Ginsberg, 243 U. S. 472, 37 Sup. Ct. 422, 61 L. 
Ed. 853; United States v. Spohrer (C. C.) 175 Fed. 440; United 
States V. Wusterbarth (D. C.) 249 Fed. 908; United States v. Swel- 
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^in (D. C.) 254 Fed. 884; Grahl v. United States, 261 Fed. 4S7, C. 

C. A. ; United States v. Kramer (C. C. A.) 262 Fed. 395. 

Our conclusion is that the District Court was justified in canceling 
the certificate. 

Afîirmed. 



KAB-RU CHEMICAL CO. v. UNITED STATES. 

(Circuit Court of Appeals, Nlnth Circuit. May 3, 1920. Kebearing Denied 

July 6, 1920.) 

No. 3368. 

1. Dnig'gîsts €=12 — Misbranding held question for jury. 

On the trial of an information under the Food and Drug Act^ for ship- 
ping in Interstate commerce drugs mlsbranded, in that the labels contalned 
false and fraudulent statements as to their curatlve or therapeutic ef- 
fects, évidence held to make questions for the jury as to whether they 
were mlsbranded, whether such statements were false and fraudulent, and 
whether the préparations were, as clalmed, remédies in accordance wlth 
the theory and practice of homeopathy. 

2. Druggists <S=>12 — ^Instructions on misbranding held oorrect. 

Instructions submitting the questions whether the drugs contalned cura- 
tive agents for the aliments set forth on the labels, and, if not, whether ac- 
cused believed that the préparations would be effective for such aliments, 
and telling the jury that it was not proper to try' rival well-establlshed 
schools of mediclne, and that, If he had only used homéopathie remédies, 
the verdict should be not guilty. etc., held proper. 

3. Druggists '^=>12 — Testimony that drug had no curative or médical value ad- 

missible. 

In a prosecution for shlpplng mlsbranded drugs, the testimony of a doctor 
that préparations shown him and analyzed by another wltness were ab- 
solutely worthless, and had no food, curative, or médical value, was ad- 
lùlsslble. 

4. Criminal law <Ê=»1054(1), 1170^(1) — Overruling of objection to question 

held harmless, in view of modification on cross-examination and failure to 
exeept. 

On the trial of an information for shipping mlsbranded drugs, the over- 
ruling of an objection to a question asked a witness as to whether there 
was any known mediclne that would "cure" a number of diseases held 
harmless, in view of the witness' attempt to modify his négative answer, 
and hls modification thereof on cross-examination, and also in view of the 
failure to exeept. 

In Error to the District Court of the United States for the South- 
ern Division of the Western District of Washington; Edward E. 
Cushman, Judge. 

Information by the United States against the Kar-Ru Chemical 
Company. Judgment for the United States, and défendant brings 
error. Affirmed. 

The United States by information charges the défendant with a 
violation of sections 2 and 8 of the Act of Congress of June 30, 1906, 
known as the Food and Drug Act (34 Stat. 768 [Comp. St. §§ 8718, 
8724]), as amended by the Act of August 23, 1912 {37 Stat. 416 [Comp. 
St. § 8724]). 

■«tEsFor other cases see same toplc & KBY-NUMBBR in ail Key-Numbered Dlgests & Indaie» 

1 Comp. St. §§ 8717-8728. 



922 264 FEDERAL REPORTEE 

Frank H. Kelley, of Tacoma, Wash., for plaintiff in error. 
Robert C. Saunders, U. S. Atty., of Seattle, Wash., and Frederick 
R. Conway, Asst. U. S. Atty., of Tacoma, Wash. 

Before GILBERT, MORROW, and HUNT, Circuit Judges. 

MORROW, Circuit Judge. The Food and Drug Act of June 30, 
1906 (34 Stat. 768), provided in section 2 as foUows: 

"That the introduction into any state * * * from any otlier state 

* * * of any article oî food or drugs wliich is * * * mlsbranded" 
within tlie meaning of tlie act is proliibited, and tliat "any person wlio sliall 
sliip or deliver for shipment from any state * * * to any otlier state 

* * * an,y sueli article so * * * mlsbranded" witbin tlie meaning of 
the act "shall be guilty of a misdemeanor." 

Section 8 of the act provided : 

"That the term 'mlsbranded,' as used herein, shall apply to ail drugs, or 
articles of food, or articles whieh enter into the composition of food, the pack- 
age or label of whlch shall bear any statement, design, or device regarding 
such article, or the ingrédients or substances contained therein which shall 
be false or misleading in any particular." 

In U. S. V. Johnson, 221 U. S. 488, 31 Sup. Ct. 627, 55 L. Ed. 823, 
this act came before the Suprême Court of the United States upon the 
question as to the meaning of the word "misbranded," as defined in the 
act, with respect to a false statement on the label. The court held : 

"That the phrase is aimed not at ail possible false statements, but only at 
such as détermine the identlty of the article, posslbly lucluding its strength,: 
quality and purity" 

— and not at statements as to curative effect. In that case it was 
charged that the label stated or implied that its contents were effective 
in curing cancer, the défendant welLknowing that the représentations 
vi^ere false. The court held that, even if the statement was mislead- 
ing, it was not covered by the statute. This décision was rendered in 
May, 1911. 

Président Taft almost immediately transmitted to Congress a spé- 
cial message calling attention to the necessity of passing at an early 
date an amendment to the Food and Drug Act supplementing the exist- 
ing law to "prevent the shipment in interstate and foreign commerce 
of worthless nostrums labeled with misstatements of fact as to their 
physiological action." In the course of the message the Président said • 

"In my opinion, the sale of dangerously adulterated drugs, or the sale of 
drugs under knowingly false claims as to their effect in disease, constitutes 
such an evil and warrants me in calling the matter to the attention of the 
Congress. Fraudulent misrepresentations of the curative value of nostrums 
not only operate to defraud purchasers, but are a distinct menace to the public 
health. There are none so credulous as suiîerers from disease. The need is 
urgent for législation which will prevent the raising of false hopes of speedy 
cures of serious aliments by misstatements of fact as to worthless mixtures on 
which the sick will rely whlle their diseases progress unchecked." 62d Con- 
gress, Ist Sess., 47 Cong. Record, part 3, page 2379. 

In response to this message an amendment to the act was introduced 
in the House, which was explained by Mr. Sherley, its author. In the 
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course of his remarks he referred to the President's message and the 
décision of the Suprême Court in the Johnson Case, in which he stated 
that the court had held : 

"That the sections of the Pure Food Law relating to misbranding did not 
embrace statements as to the curative or therapeutic properties of drugs 
There was a very strong dissent handed down by Justice Hughes, and concur- 
red in by Justice Day and Justice Harlan, holding that a proper construction 
of tlie act would embrace such cases. The majority of the court seem to 
hâve gone on tlie idea that it was not the intention of Congress to enter inta 
tlie domain of matters in issue between rival schools of medicine, but, as is 
very clearly sot out by the minority in their dissenting opinion, there were a 
great many (tasos that did not belong In this twilight zone, but represented 
plain case.s of fraud and deceit. In the opinion of the minority of the court, it 
was the intention of the law to reach such cases, and, believing It cei'cainly 
ought to be the intention of the law to reach them, I Introduced the bill now 
before the House. Just after its introduction, the Président called attention to 
the importance of the décision and the need of a remedy by a spécial message 
to Congress. This act bas been drawn with some care, and as perfected by 
the amendments offered will certainly reach those cases of fraud without 
vindertaking to hâve the government enter into the disputed domain that lies 
outside of proper législation." 62d Cong., 2d Sess., 48 Congressional Record, 
part 11, page 11322. 

The amendment was passed. It provided, among other things, the 
addition of a paragraph to section 8 of the Act of June 30, 1906, de- 
fining misbranding, as follows : 

"Third. If its package or label shall bear or contain any statement, design, 
or device regarding the curative or therapeutic efCect of such article or any of 
the ingrédients or substances contained therein, which is false and fraudulent." 

The information in this case contains four counts. The first count 
charges the défendant with the unlawf ul shipment and deUvery for ship- 
ment via United States mail from the city of Tacoma, state of Wash- 
ington, to the city of Portland, state of Oregon, consigned to Clarke 
Woodward Drug Company, a certain package containing three boxes, 
€ach box containing an article designed and intended to be used in 
the cure, prévention, and médication of diseases of men. The char- 
acter and brand of the boxes is set f orth, and it is charged : 

"That when shipped and dellvered for shipment as aforesaid said article 
of drugs was then and there misbranded within the meaning of the said act 
of Congre-ss, as amended, in that the following statement regarding the thera- 
peutic or curative elïect theroof appearing on the label afore.said, to wit : 'Kar- 
Ru,' the constitutioiial remedy for Rheuniatism * * * It is effective in 
Kidne.v, Liver, Bladder, Stomach, and Catarrhal Troubles, Mental and Physical 
Debility, Neuritis, Kezeraa. Blood Diseases, Irregular Menstruation, and the 
most Acute and Chronic Rheumatic Afllictions' — was false and fraudulent in 
this : that the sa me was applied to said article unlawf uUy and in reckless and 
wanton disregard of its truth or falsity, so as to represent falsely and fraudu- 
Icntly to tlie purchasers thereof and create in the minds of the purchasers 
thereof the impression and belief that the article was in whole or in part com- 
posed of or contained ingrédients or médical agents effective among other things 
as a remedy for rheuniatism ♦ * ♦ or effective as a remedy for kldney, 
liver, bladder, stomach or catarrhal troubles, or effective as a remedy for men- 
tal or physical debility, neuritis, eczéma, blood discases, irregular menstruation 
or the most acute and chronic rheumatic afflictions, when in truth and in fact 
said article was not in whole or in part composed of and did not contain any 
ingrédients or médical agents effective among other things as a remedy for 
rheuniatism, or effective as a remedy for kidney, liver, bladder, stomach or 
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eatarrhal troubles, or effective as a remedj* for montai or pUysicnl debility,. 
neuritis, eczéma, blood diseases, irregular uieiistruatlon, or the most acnte or 
chronlc rheumatic afflictions." 

The other three counts were identical with the first count, except 
as to the name of the article shipped, nanrely, Gon-Nol for diseases 
of men, Kar-Nitiim for diseases of cattle, and Kar-Kol for diseases 
of man and hogs. Upon the trial of the case before a jury, the cor- 
porate capacity, identity, and domicile of the défendant and the ship- 
ment of the articles described in the information were admitted, and 
évidence was introduced in support of the information and for the 
défendant. The jury found the défendant guilty upon ail four counts. 
The défendant contends that there was no substantial évidence to sus- 
tain the charges in the information that the packages in question were 
misbranded within the meaning of the act of Congress as amended. 
The claim of the défendant is that this is a controversy relating to the 
efficacy of homéopathie remédies, and that the theory of the prosecu- 
tion arises upon the testimony of its médical witnesses that homéo- 
pathie remédies were worthless. Assuming that the exceptions re- 
served by the défendant at the trial were sufficient to raise whatever 
questions there may be in this contention, the question is : What were 
the questions of fact submitted to the jury ? 

[1] The prosecution introduced the testimony of E. O Eaton, a 
chemist in the employ of the government at the San Francisco labora- 
tory, who testified that he had analyzed samples of Kar-Ru, which 
showed sugar, 83.4 per cent.; starch, 12.6 per cent.; charcoal, 1.63 
per cent. He did not find any other active médical ingrédient, ex- 
cept one part to a million of arsenic in some of the samples. There 
was a certain amount of water and a small amount of ash, or inor- 
ganic salts. When samples were burned, ash was left. Some samples 
showed ash .15 of 1 per cent., and ail of them mixed together 1 part 
arsenic to a million. Alkaloids, chloroform, and ammonium salts were 
absent, as well as heavy metals, except a trace of iron. He analyzed 
samples of Gon-Nol, in which he found sugfir, 61.75 per cent.; starch,. 
30.1 per cent.; ash, .65 per cent., consisting of calcium, sodium phos- 
phate, potassium, iron salts, ammonium salts, arsenic, 1 part in a mil- 
lion; charcoal, 12 per cent,; heavy metals, trace of iron. He ana- 
lyzed samples of Kar-Nitum, and found sugar, 76.7 per cent. ; starch,, 
15.9 per cent.; charcoal, 2.85 per cent.; ash, .55 per cent.; arsenic, 
5 parts to a million. He analyzed Kar-ICol and found sugar, 81.9 
per cent.; stareh, 13.8 per cent.; charcoal, 2.15 per cent.; ash, 3 
per cent.; arsenic, 6 parts to a million. 

On cross-examination this witness testified that he first made a 
qualitative analysis, to find the différent ingrédients, and then a quanti- 
tative analysis, to find the amount of each. He was asked whether 
in his tests he could hâve caught small quantities of certain éléments, 
such as ammonium salts, ferrie chloride, and iodine. He thought he 
could hâve detected any small amount, but could not say whether he 
would hâve detected a quarter of a grain of ammonium salts. He 
knew he could hâve detected a half grain. With respect to ferrie 
chloride and iodine he could bave caught one-tenth of a grain, but 
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could not say if he would hâve détectée! minute parts on indéter- 
minable quantities. He made a test for nitric acid. He would Iiave 
detected probably a drop in a gallon. He found one part in a million 
of arsenic. 

The prosecution called Calvin S. White, a major in the Médical 
Reserve Corps of the United States Army, educated in the Univer- 
sity of Pennsylvania and Oregon. Analysis of the éléments in Kar- 
Ru was submitted to the witness, and he testified that — 

It would be worthlpss in the cure of aiiy disoase. "It is ail iuert, aud tliere 
is nothing tlitîre whic'li could possibl.y be a curative agent in any disease. It 
is not possible to get any one mediciue wliich will cure ail of the différent 
diseases enunierated." 

The analysis of the éléments of Gon-Nol was submitted to the wit- 
ness and he testified that — 

"It would hâve no effect at ail. It would do neither harm iior good." 

On cross-examination the witness testified that — 

He had informed himself of the practice of the homéopathie sehool of 
mcdicine. "There is no sehool which teaches the use of those things for 
rheumatism" (referring to pulsatilla and lycopodium). The homeopaths dld 
not recognize arsenic as a remedy for chronic rheumatism. 

J. B. McNerthney, a witness for the prosecution, testified that he 
had been practicing medicine for 16 or 17 years ; that he had a médi- 
cal éducation in the University of Minnesota and New York and a 
postgraduate at Berlin and Vienna. The synoptical analysis of the 
formula of Kar-Ru was submitted to him. He testified that— 

"It would hâve no médical value. • * ♦ Absolutely no sehool of medi- 
cine would reeognize It as a remedy.'' 

The synoptical analysis of Gon-Nol was submitted to him. He 
said it appeared to contain no médical qualities and was absolutely 
worthless as a cure for gonorrhœa. In his opinion it would not be 
recognized in any sehool of medicine. From an examination of the 
synoptical analysis of the formula of Kar-Kol, he testified that it 
appeared to contain no drugs of médical value and was absolutely 
worthless in the treatment of choiera or diarrhœa in human beings. 
It would not be considered a remedy in any recognized sehool of 
medicine. That the medicine contains 6 parts in a million of arsenic 
would not give it any médical value. The addition of lycopodium, 
pulsatilla, sulphur, nitric acid, and thuja in small quantities as not 
to be discovered by the chemist would be worthless in the cure of any 
disease. 

Chester H. Woolsey, for the prosecution, testified that — 

He had studied medicine at the University of California, took a post- 
graduate course at Cornell, did .some work at Columhia, and was then an in- 
structor at Stanford University. "From what the analysis of Gon-Nol shows, 
it would not hâve the least etTect and would be absolutely worthle.ss in any 
form of gonorrhœa. It would do more harai than good, because the patient 
would be wasting time with the useless remedy whlle the disease was getting 
a Armer hold on him. * « « 'xtie formula which the analysis diselosed 
would not be recognized by any sehool of medicine that 1 know of as a remedy 
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for gonorrtœa. * ♦ * From tlie examinatioii of tbe synoptieal formula of 
the analysis of Kar-Ru, I would say that Kar-Ru Is absolutely worthless as a 
remedy for rheumatism, kidney, liver, stomaeh, and catarrhal troubles, mental 
and physical debility, neurltls, eczéma, blood diseases, irregular menstruation, 
and the most aCute and chronic rheumatic afflictions." 

H. K. Faber, a graduate of medicine from the University of Mich- 
igan and associate professer of medicine at Stanford University, at 
that time in the Base Hospital at Camp Lewis, P. B. Swearingen, a 
graduate of the St. Louis University, who had taken a spécial post- 
graduate course in New York and Chicago and had been a practicing 
physician for 26 years, and Royal M. Gove, who had been practicing 
medicine in Tacoma for 28 years, were called as witnesses for the 
prosecution, and ail testified to substantially the same effect as the 
preceding witnesses. 

H. J. Shore, holding a veterinary degree and employed as a bac- 
teriologist by the United States Department of Agriculture, N. A. 
Madsen, a graduate of lowa State Collège and Veterinarian Collège 
of Copenhagen, employed by the United States Department of Agri- 
culture as méat inspector, and Samuel B. Foster, a graduate of the 
Washington State Collège for Veterinary Medicine and employed by 
the United States government in the tuberculosis eradication work in 
Washington and Oregon, testified for the prosecution that from the 
analysis of Kar-Nitum the préparation would not be a remedy for 
tuberculosis or relief of the disease at any stage. 

At this point the prosecution rested its case. The défendant did 
not move for an instructed verdict in its favor, but proceeded to in- 
troduce évidence for its défense. 

P. H. Hebb was called and testified that he was the président, man- 
ager, and practically the only stockholder of the défendant corpora- 
tion; that he was not a médical man by profession, but for 7 or 8 
years had been reading and studying medicine, particularly homéo- 
pathie medicine; that they put upon the market some medicines for 
common ailments, both for man and beasts ; that he wrote the labels 
for Kar-Ru, Gon-Nol, Kar-Nitum, and Kar-Kol, and in so doing he 
used common and accepted terms rather than médical terms; that 
they ail contained médical curative agents; ail are made on a base 
of triturated sugar, carbo-vegetalis, commonly known as charcoal. 
This base merely carries the médical agents, and is similar in pur- 
pose to the half glass of water in which medicine is often adrainistered. 
The witness was asked on cross-examination, "How much tuber- 
culinum is there in Kar-Nitum?" His counsel objected to this ques- 
tion on the ground that the witness could not be compelled to disclose 
to the public his trade secrets. It was sufficient, he contended, to 
meet the charge in the information, to show that the remédies con- 
tained curative agents, even one curative agent, in quantity sufficient 
to act medicinally as recognized and practiced by any school of médi- 
cal practitioners. The objection was overruled, and the witness an- 
swered, "In the sixth potency." How much that was he could not say ; 
it was less than one in a thousand. The witness was asked as to the 
potencies of arsenic and pulsatilla in Kar-Ru. He replied that he used 
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the sixth potency of arsenic; from the seventh up of pulsatilla; 
thuja, the eighth; nitric acid, the ninth; lycopodium, tenth; sulphur, 
eleventh. In Gon-Nol he used the folio wing potencies: Medorrhin- 
um, sixth ; sulphur, seventh ; arsenicum, eighth ; thuja, ninth ; lyco- 
podium, tenth ; nitric acid, eleventh. 

A. H. Grimmer, for the défense, testified that he resided in Chicago ; 
was in gênerai practice as a physician; had been adjunct professer in 
the Hahnemann Homéopathie Médical Collège of Chicago for 10 years, 
and for 12 years had conducted classes in postgraduate work, members 
of which came from ail over the world — many from Europe, particu- 
larly from the London Homéopathie Hospital ; that homeopathy is 
an organized System of medicine, which maintains collèges and hos- 
pitals, has its county and state médical associations, is recognized in 
every state of the Union, and in Michigan, lowa, and California has 
homéopathie departments in the State Universities, maintained at state 
expense. Potencies are in gênerai use in the homéopathie practice. 
The degree varies vv^ith the individual practitioner. Homeopathy, as 
other schools of medicine, seeks to diagiiose a case before prescribing. 
He testified as to the potencies of the remédies used for the diseases 
mentioned on the labels attached to the packages in controversy ; 
that the remédies would contain curative agents for such aliments. 
The witness was the father-in-law of Mr. Hebb, the président, mana- 
ger, and practically the only stockholder of the défendant corporation. 

[2] Upon this évidence it was clearly a question of fact for the jury 
to détermine whether the préparations offered to the public by the de- 
fendant and described in the information were in fact misbranded in 
the statements regarding their therapeutic or curative efifect and wheth- 
er such statements were false and fraudulent. The défendant having 
defended on the ground that the préparations were remédies in ac- 
cordance with the theory and practice of homeopathy, that question 
also became a question of fact for the jury, to be determined under 
proper instruction from the court. Upon this issue the court in- 
structed the jury as follows: 

"Do fhe several préparations put upon the market in Interstate commerce by 
the défendant in fact contain curative agents for the several ailments set forth 
upon the labels of thèse respective préparations? If you tind from the évi- 
dence that eacli and every of thèse préparations do in fact contain such cura- 
tive agents, your verdict will be not guilty under each and every eount of the 
information. If you flnd as a fact that one or more of thèse préparations does 
not in fact contain such curative agents, then, as to such préparations, it will 
be necessary to cousider the second (luestion in the case which is : Did the 
défendant in fact believe that the préparation in question would be effective in 
alleviating the ailments for which its label says it is intended to be used?" 

"It is not proper in such a case as this to try rival well-established schools of 
medicine, and, if you flnd that the défendant has only used in its several 
préparations homéopathie remédies for the alleviation of ailments, then your 
verdict sliould be not guilty, and you will not be called upon to consider any 
other question in the case." 

"If you find, however, as a fact, that some or ail of the préparations put 
upon the market by the défendant do not, in fact, contain remédiai agents used 
in any school of medicine for the relief of the ailments for which it is put 
upon the market, then you will be called upon to consider the second question 
in the case, and that is : Did the défendant honestly believe that such remedy 
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would hâve a curative offoet upon tlie ailmonts for whicli it Is offered to the 
public? The law requires that the government must prove beyond a reasonable 
doubt, not only that the statements upon the labels are false, but also that the 
statements are fraudulent. The statements may be false and not fraudulent. 
To be considered fra\ululent wlthin the meaiiiiiR of the law requires that the 
défendant should eitlier know that the remedy which he olïers to the public is 
of no curative value or that he represents to be of curative value recklessly and 
without cariug whether it would cure or whether it did not, for the purpose of 
def rauding his eustomers and getting their money for an article which he knew 
in fact, or ought to hâve known, was of no value. If you find from the 
évidence that the défendant honestly believed, and had reasonable ground to 
believe, that his remedy was of curative value, tlien your verdict must be not 
guilty, no matter if in fact the remédies were worthless from a médical point 
of view." 

Thèse instructions were in accordance with the law as declared by 
the Suprême Court in Seven Cases of Eckman's Alterative v. U. S., 239 
U. S. 510, 517, 518, 36 Sup. Ct. 190, 193 (60 L. Ed. 411, L. R. A. 
1916D, 164), where the court excluded the field where there might be 
différences of opinion between schools and practitioners, and explain- 
ed the words "false" and "fraudulent" to conform to such exclusions. 
The court said : 

"It cannot be sald, for example, that one who should put inert matter or a 
worthless composition in the channels of trade, labeled or doscribed in an ae- 
companylng circular as a cure for disease when he knows it is not, is beyond 
the reach of the law-making power. Congress recognized that there was a 
wide fleld in which assertions as to curative effect ai'e in no sensé honest ex- 
pressions of opinion, but constitute absolute falsehoods and in the nature of 
the case can be deemed to hâve been made only with fraudulent purpose. The 
amendment of 1912 applies to thls fleld and we hâve no doubt of Its validity." 

[3] It is objected that the court allowed Dr. White, a witness for 
the prosecution, to testify that the préparations which had been ana- 
lyzed by the chemist Eaton and shown to the witness were absolutely 
worthless and had no food, curative, or médical value. The testimony 
was clearly admissible. In the case just cited, the court held that the 
law does reach one who puts inert matter or a worthless composi- 
tion in the channels of trade, labeled as a cure for disease when he 
knows it is not. 

[4] The remaining errors assigned relate to the action of the court 
in overruling objections to questions put to witnesses as to the cura- 
tive value of arsenic in a portion of one part to a thousand, and as 
to whether there was any known medicine that would cure kidney, 
bladder, liver, stomach, catarrhal trotibles, mental and physical de- 
bility, neuritis, eczéma, blood diseases, irregular menstruation, and the 
most acute and chronic rheumatic afflictions, gonorrhœa, choiera, and 
diarrhoea in human beings. The objection was overruled, and the 
witness answered, "Why, no," and then said, "I might modify that 
by— " The court said: "You hâve answered the question. Is there 
anything further?" The objection was the use of the word "cure." In 
support of the objection, it was said : 

"There is no représentation by the défendant that the niedîcines will 'cure' 
any of thèse diseases, or that he bas any one medicine which Is a remédiai 
agent for ail of them." 
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On the cross-examination of the witness, which immediately fol- 
lowed his answer, he said : 

"Médianes might be coml)ined, so thiit tlie combinations would hâve a béné- 
ficiai effect upon persoiis sufferiiig from oiie or more of tlie diseases enumerat- 
ed. For instance, if a man wore suiïeriiig from lîidney disease, or Briglit's 
disease, the physician wonld hâve to make a diasnosis of Briglit's disease, and 
then sélect the drug, and then he would hâve to hâve some dosage. Then, if a 
man had stone in the bladder, or some bladder trouble, you would liave to 
make a diagnosis flrst, and sélect a drug and liave a proper dosage, a dosage 
strong enough to di.s.solve or neutralize whatever acid there was in the kidney 
or bladder, but flrst you would hâve to diagnose it. Tlien you would use a 
medicine, just the same as you would use a knife to remove it, and it must 
be in a sufïiciently powerful dose to work. That is my raethod of practicing 
medicine, and there are no other methods which are any good that I know of." 

In view of the fact that no exception wa.s taken to the answer of 
the witness, his proposed modification, and modification on cross- 
examination, we do not see that the défendant was prejudiced by the 
question. 

With respect to the remaining objections as to whether the remé- 
dies contain any alkaloids, mercury, salicylates, arsenic, or other medi- 
cines of a similar nature; as to the effect of giving Kar-Nitum to 
certain cattle ; as to the food value of the sugar, starch, etc., found in 
Kar-Ru and Kar-Kol ; as to the classification of varions diseases ; the 
cost of homéopathie remédies ; the exclusion of a letter written by some 
one in New Jersey, addressed to Mr. Hebb, concerning the administra- 
tion of Kar-Kol to hogs ; and as to the potency of certain of the remé- 
dies in some of the articles mentioned — we find no substantial error on 
the part of the court in its ruling upon thèse questions. The testimony 
was admitted under well-known rules of évidence or was without 
préjudice to the défendant. 

The judgment of the court below is affirmed. 



ALASKA MINES CORPORATION v. GKEENBEBG. 

(Circuit Court of Appeals, Nlnth Circuit. May ?,, 1920.) 
No. 3378. 

1. Mortgages 'S=>433 — Mortgagee, assigning fractional înterest, entitled to sue 
as trustée of express trust, without joining assignée. 

An agreement between the holder of a purchase-monpy mortgnge and 
M., who had a lien on the property, whereby the mortgagee as.signed a 
fractional interest to M., and agreed to reçoive any surns paid as trustée, 
and pay ovor one-half to M., until the amount due him should be fully 
paid, when M. agreed to reconvey and release such interest, and further 
providing that, if the mortgagor should not pay the amounts due, tho 
mortgage should be foreclose<l and certain steps taken to secure the pay- 
aient of M., àclcl not an absoltite assigninent, but to make the mortgagee 
a trustée of an express trust, and as such entitled to sue in his own name 
for foreclosure of the mortgage, without joining M., under Comp. Laws 
Alaska 1913, §§ 857, 8.59, 1194. 

^=5For other cases see same topic & KEY-NUMBBK in ail Key-Numbered Digests & Indexes 

264 F.— 59 
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2. Mortgf^es ©=»S00 — Tender, conditional on release by person for whom 
mortgagee was trustée, insuflicient. 

Where an assignment by a mortgagee of a fractional interest in the 
mortgage was not absolute, but made the assignée trustée for the mort- 
gagee, a tender by the mortgagor, on condition that a release be executed 
by both the mortgagee and such assignée, was not a valid tender. 

Appeal from the District Court of the United States for the Sec- 
ond Division of the Territory of Alaska; William A. Holzheimer, 
Judge. 

Suit by Herbert Greenberg against the Alaska Mines Corpora- 
tion. From a judgment for plaintifï, défendant appeals. Affirmed. 

The facts of thls case are undisputed. On and prior to April 17, 1917, the 
appellee, Greenberg, was the owner of a number of placer minlng claims in the 
Cape Nome mining district of Alaska, and certain Personal jiroperty connect- 
ed therewith, on which one George K. McLeod had a lien, executed October 9, 
1914, for $13,350.81, payable from the first proceeds of the sale or working ot 
any of the said claims. On the day mentioncd ho had, in the city of New 
York, two business transactions with the appellant, Alaska Mines Corpora- 
tion, under one of which he gave to the latter an option on certain other 
mining property situated in the same mining district, and by the other of 
which he sold to it the mining claims ând personal property referred to and 
described in the mortgage for the foreclosure of which the présent suit was 
brought. and which mortgage was executed by the appellant to the appellee 
at the same time of the maklng of the above-mentioned sale — the considération 
for the latter being $50,000, $10,000 of which was paid in cash, and the re- 
maining $40,000 being eridenced by three promissory notes of the appellant, 
Alaska Mines Corporation, for $5,000, $10,000, and $25,000, respectively, se- 
(ured by the said mortgage on the property so sold to the mortgagor by the 
said appellee Greenberg. At the same time, and in furtherance of the transac- 
tions between the appellant and the appellee, the latter paid to McLeod, enough 
cash to reduce to $11,000 the aforesaid indebtedness of Greenberg to McLeod, 
whereupon. and at the same time, those two parties entered into a contract by 
which the former lien of McLeod of October 9, 1914, was caneeled and super- 
seded by that deflned by the new agreement, which, after reciting that It 
should be "évidence of sucb cancellation," declared, among other things : 

"The Alaska Mines Corporation bas this day marte and executed to Herbert 
Greenberg its certain bond and mortgage in the sum of forty thousand ($40,- 
000) dollars, which said mortgage is a lien upon the folio wing described real 
and Personal property situated in the above-mentioned district'* (describing 
the mining claims and personalty), and, after reciting the fact of the giving 
of an option on other property eovered by the lien of October 9, 1914, pro- 
ceeded ; 

"Herbert Greenberg hereby assigns to George K. McLeod an undlvided 
eleven-fortieths (1^/40) interest in the afor«said bond and mortgage of the 
Alaska Mines Corporation. Said Greenberg hereby agrées to receive any sijms 
paid on account of the notes of said corporation, and said mortgages, as trus- 
tée, and to pay over to said Mcl^eod one-half thereof until the sum of eleven 
thousand ($11,000) dollars is paid thereout to said McLeod, and if the said 
Greenberg received interest, he is also to pay to said McLeod interest on said 
eleven thousand ($11,000) dollars, or any balance remainlng due at any time. 

"The parties agrée that, when said McLeod sball bave received said eleven 
thousand ($11,000) dollars, with interest, if any, he will reconvey and release 
to said Greenberg said eleven-fortieths ( 11/40) of said bond and mortgage 
just conveyed to him, and revest in said Greenberg ail inteiest in said mort- 
gage conveyed to him. If the said Alaska Mines Corporation shall not pay 
the amounts due on its bond and mortgage, the foUowing provision shall apply : 

"The property shall be foreclosed, and, if sold to an outsider, the proceeda 

©sjFor other cases see same topic & KBY-NUMBER In ail Key-Numbereû Digeets & Indexes 
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shall be flrst applled to the payment of any balance remalning due on the 
eleven thousand (ff 11,000) dollars payable to gald MoLeod, witb interest, If 
any. If the property shall be bonght in eitber by said Greenberg or any one 
in his interest, then the présent lien given by the aforesaid agreement of Oc- 
tober 9, 1914, shall be rovived In favor of said McLeod to the extent of any 
unpaid balance then due bim, and the said Greenberg vvill exécute in proper 
form for recording a proper instrument reviving the aforesaid lien as a first 
lien as it is at this time, or if he shall fail to do so, or cannot do so, then be 
personally hereby agrées to pay to the said McLeod any balance then due and 
unpaid on account of said eleven thousand ($11,000) dollars. 

"If the Alaska Mines Corporation shall exercise the option hereinbefore re- 
ferred to, and any sum shall then reinain payable to said McLeod on account 
of said eleven thousand ($11,000) dollars, said Greenberg agrées to hold any 
payment received by bim under said option as trustée to pay thereout one- 
half tbereof to the said McLeod until the whole of said balance due on said 
eleven thousand ($11,000) dollars Is paid. And if said option is not exercised, 
and if through any mortgage foreclosure there shall not hâve been realized 
suffirent to pay the said McLeod the balance of any amount due him on ac- 
count of said eleven thousand ($11,0(M)) dollars, then and in that event the 
said McLeod is hereby given a flrst lien upon any and ail properties mentioned 
in said option for any balance due of said eleven thousand ($11,000) dollars 
and interest, if any, in the same manner and form as said lien is stated in 
said agreement of October 9, 1914, and said Greenberg agrées to exécute an 
instrument proper in form to be recorded, creating and reviving said lien, and 
in default tbereof, at the option of said McLeod, said Greenberg agrées to 
pay to said McLeod any balance then due and owing to him on account of 
said eleven thousand ($11.000) dollars and interest, if any." 

January 11, 1918, McTjOod served on appellant at its New York office this 
notice: "January 11, 1918. Alaska Mines Corporation, 71 Broadway, New 
York City — Gentlemen : You will please take notice that heretofore and by 
a written instrument, the original of which I am showing you at the time of 
the delivery of this letter, Herbert Greenberg assigned to me eleven-fortieths 
of the notes and bonds and mortgages made by you and dated on or about 
April 17, 1917, for $40,000, which said mortgage is a lien upon the following 
property, including any and ail Improvements thereon, to vvit : 'Holyoke No. 
2 claim on Holyoke creek, a tributary of Bourbon creek, a tributary of Dry 
creek, a tributary of Snake river, said mortgage covering also the huU of a 
dredge on said claim — ail of which claim is in the Cape Nome mining and re- 
cording district, district of Alaska, Second division.' The above assignment 
covers eleven-fortieths share of the note of $25.000, due January 15, 1918. 
You are hereby requested to pay to me, as the same may become due, the 
above percentage, to wit, eleven-fortieths, of any and ail bonds or notes and 
interest thereon secured by said mortgage aforesaid. Yours very truly, ISign- 
ed] George K. McLeod." 

At the time of the service of that notice, McLeod exhibited to the appellant 
the agreement with the appellee of April 17, 1917, and while there was at that 
time a dispute between McLeod and Greenberg as to the exact amount remain- 
ing due from the latter to the former, it was conceded by Greenberg that there 
then remained due McLeod $2,850. The $5,000 and $10,000 notes secured by 
the mortgage were paid, and on the day the last note, that for $25,000, became 
due, the appellant tendered to the Empire Trust Company, then holding it for 
collection, its check for the full amount due thereon, conditioned upon a de- 
mand for a written release of tbe mortgage, to be exeeuted by Greenberg and 
McLeod, and refused to deliver the check or to pay the note under any other 
conditions. Greenberg, while wllling to comply with the demand in so far 
as it concerned himself, refused to procure the signature of McLeod. 

On the day the $25,000 note became due, McLeod commenced an action in a 
court of the state of New York against Greenberg, alleging that the latter had 
coUected $9,315 on the $10,000 note, but had falled and refused to pay to 
McLeod one-half tbereof under tlie agreement of April 17, 1917, in which ac- 
tion a writ of attachment was issued and duly served on the présent appellant, 
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wliich action at law was pending at the time of the commencement of the prés- 
ent suit of foreclosure. In its answer to the bill of foreclosiire the appellant 
set up the notice served on it by McLeod, the commencement of the attachment 
action, and its pendency, and also, prior to tlie trial of the présent suit, moved 
the court below for an order requiring the ijringiug in of McLeod as a party 
plaintiff or défendant tliereto, on the ground that he was a necessary party — 
ail of which the court refused, holding that under the agreement of April 17, 
1917, Greenberg became the trustée of an express trust, and as snch eutitlcd to 
sue in his own name, and that McLeod was not a necessary party ; and tliat 
is the real question In the case. 

W. H. Bogie, F. T. Merritt, and Lawrence Bogie, ail of Seattle, 
Wash., and O. D. Cochran, of Nome, Alaska, for appellant. 

William A. Gilmore, of Seattle, Wash., and Hugh O'NeiU, of Nome, 
Alaska, for appellee. 

Before GILBERT, ROSS, and HUNT, Circuit Judges. 

ROSS, Circuit Judge (after stating the facts as above). [1,2] 
The solution of the question dépends upon the proper construction 
of the agreement between Greenberg and McLeod of April 17, 1917, 
which agreement the record shows was the basis of the action brought 
by the latter in the state court of New York, in which the writ of 
garnishment was issued and served on the Alaska Mines Corporation ; 
McLeod at the same time submitting to that company the said agree- 
ment, so that ail of the parties mentioned in the statement of the 
case were fully aware of the provisions of the latter. Now, read and 
considered together, as they must be, what is their true meaning? 

It is to be remembered that at the time of the exécution of that 
agreement flie indebtedness of Greenberg to McLeod had been re- 
duced from $13,350.81 (secured by the lien of October 9, 1914) to 
$11,000. That lien was canceled and superseded by that declared and 
defined in and by the agreement of April 17, 1917. By it Greenberg, 
it is true, in terms assigned to McLeod an undivided eleven-fortieths 
interest in the notes aggregating $40,000 and in the mortgage securing 
them, executed by the Alaska Mines Corporation to Greenberg. Ab- 
solutely? We think not, for the reasons that the agreement déclares 
that Greenberg should receive any sums paid on account of the notes 
and mortgage as trustée, one-half of which he should pay over to Mc- 
Leod until the $11,000 due him should be fully paid, together with 
interest on the latter sum, or on any balance thereof remaining due, in 
the event that Greenberg should himself hâve received interest, and 
with the further agreement between those parties that, when McLeod 
should hâve received the $11,000, with interest, if any, he would — 
"reconvey and release to said Greenberg said eleven-fortieths (ii/io) of said 
bond and mortgage just conveyed to him, and revest in said Greenberg ail in- 
terest in said mortgage conveyed to him." 

The clause last quoted, taken alone, undoubtedly would strongly 
tend to support the contention of the appellant that the assignment 
first spoken of in the agreement was absolute ; but, as has been al- 
ready observed, ail of the provisions of the contract are to be read and 
considered together, in order to détermine the true intent of the par- 
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ties. The agreement proceeds to déclare in effect that, if the Alaska 
JMines Corporation should net pay the amounts due on the notes and 
mortgage : 

(1) The mortgage should be foreclosed, and, in the event the prop- 
erty should be sold to an outsider, the proceeds of the sale should be 
first applied to the payment of any balance of the $11,000 remaining 
due McLeod, with interest, if any. 

(2) Should the property mortgaged be bought at its sale, either by 
Greenberg or some one in his interest, the lien existing thereon Octo- 
ber 9, 1914, should be revived in favor of McLeod to the extent of 
any unpaid balance due him from Greenberg, by an instrument in 
writing properly executed by him, in default of which he should per- 
sonally pay to McLeod any such balance. 

(3) Should the Alaska Mines Corporation exercise the option re- 
ferred to in the agreement of April 17, 1917, and at the time of the 
exercise of such option there should remain due McLeod from Green- 
berg any part of the $11,000, the latter should hold any money re- 
ceived by him under such option as trustée — - 

"to pa,v thercout one-half thercof to the sait! McLwod vintil the whole of said 
balance due on said eleven thousand (ifll.OOO) dollars is paid. And if .said 
option is not exercised, and if through any mortgage foreclo.sure there shall 
not hâve been realized sufflcient to pay the said McLeod the balance of any 
amount due him on account of said eleven thou.sand ($11,000) dollars, then 
and in that event the said McLeod is hereby given a first lien upon any and 
ail properties nientioned in said option for any balance due of said eleven 
thousand (S11,000) dollars and interest, if any, in the same maniier and forni 
as said lien is stated in said agreement of October 9, lî)14, and said Greenberg 
agrées to exécute an instrument proper in torm to be recorded, creating and 
reviving said lien, and in default tliereof, at the option of said McLeod, said 
Greenberg agrées to pay to said McLeod any balance then due and owi]ig to 
him on account of said eleven thousand (.fll.OOO) dollars and interest, if any." 

The obvious purpose of the agreement of April 17, 1917, as we 
construe it, was to secure to McLeod payment of the $11,000 then due 
to him from Greenberg, and to maintain, as security for such pay- 
ment, the lien stated and defined in that agreement, or, in the event of 
the contingencies therein specified, the substitute lien therein provid- 
ed for; Greenberg being expressly created trustée to receive the mon- 
eys as they should become due on the respective notes of the Alaska 
Mines Corporation, secured by the mortgage, and as such trustée to 
foreclose the mortgage in the event of default in their payment. It is 
undisputed that, when the $3,000 note was paid, it was paid to Green- 
berg, who paid one-half of the amount over to Mcl-^eod, as provided 
in the contract, thereby reducing Greenberg's indebtedness to Mcl^eod 
to $8,500. The record' shows that after the $10,000 note was similarly 
paid, and prior to the maturity of the $25,000 note on January 15, 
1918, a dispute had arisen betvveen the two as to the amount actually 
due from Greenberg, by reason of the claim of the latter that McLeod 
was indebted to him personally in the sum of $6,000; Greenberg ad- 
mitting, however, that there was still due from him to McLeod, over 
and above that claim, the sum of $2,850. 

It would seem from the record that that dispute was the real cause 
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for the bringing of the action in New York by McLeod against Green- 
berg, and the issuance and service upon the appellant herein of the 
writ of garnishment. The appellant was willing and ready to pay the 
balance remaining due on the note, provided McLeod joined in the 
release and satisfaction of the mortgage, and the appellee offered to 
deposit $10,000 called for by the note wifh the Empire Trust Com- 
pany to protect the appellant against the claim and garnishment of 
McLeod. Nothing, however, came of those negotiations, and the prés- 
ent suit resulted. It may readily he conceded that McLeod had such 
an interest in the money and in the mortgage securing it, involved in 
the foreclosure suit, as would hâve entitled him to intervene therein, 
which, however, is quite a différent matter from saying that he was a 
necessary party thereto. 

The court below held the appellee to be the trustée of an express 
trust, and as such entitled to bring the suit in his own name, to which 
McLeod was not a necessary party, and as a conséquence that the ten- 
der made by the appellant, conditioned as it was, was not a valid ten- 
der. Sections 857, 859, and 1194 of the Compiled Laws of Alaska 
are as follows: 

Section 857 : "Every action shall be prosecuted in the name of the real 
party in interest, except as otherwlse provided in section 859 ; but this section 
shall not be deemed to authorize the assignment of a thing in action not aris- 
ing out of contract." 

Section 859 : "An exécuter or admlnistrator, a trustée of an express trust 
or a person expressly authorized by statute, may sue without joinlng with him 
the person for wbose beneflt the action is prosecuted, A person wlth whom, or 
in whose name a contract is made for tlie beneflt of another, is a trustée of 
an express trust within the meaning of this section." 

Section 1194: "Every action of an équitable nature shall be prosecuted in 
the name of the real party in interest, except as In this section otherwise pro- 
vided. An executor or an admlnistrator, a trustée of an express trust, or a 
person expressly authorized to sue by statute, may sue without joining with 
him the person for whose beneflt the action is prosecuted. A trustée of an 
express trust within the meaning of this section shall be construed to include 
a person with whom and in whose name a contract is made for the beneflt of 
another." 

Those provisions of the statute of Alaska, and the décision of this 
court in the case of Northern Commercial Co. v. Lindblom, 162 Fed. 
250, 253, 89 C. C. A. 230, in our opinion justified the action of the 
court below. 

The judgment is affîrmed. 
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PORT WELLS MILL & LLTMBEK CO. v. CRAWFORD. 

(Circuit Court of Appeals, Ninth Circuit. May 18, 1920.) 
No. 3416. 

1. Trial <S='252(5) — Refusai of instruction in replevin as to conditional sale 

not error under évidence. 

In replevin for a scow, the refusai of an Instruction that, if there was 
a condition attached to a sale of the scow to défendant, the sale would 
not become absolute until the condition was fuUy discharged, held not 
error ; the évidence raislng no issue of a conditional sale, but showing 
either a sale or leasing of the scow to défendant, or a sale with the privi- 
lège extended to the seller of repurchasing it, dépendent upon whether it 
was decided in another proceeding that a thlrd party was entitled to it. 

2. Appeal and error '^='274 (5) — Exception to instruction given iield not to 

cover failurc to submit question. 

In replevin for a scow, an exception to an Instruction that, if there was 
In fact a sale of the scow to défendant and an actual delivery and pay- 
ment of the price, thls constltuted a good conveyance without any wrltten 
blU of sale, on the ground that there was évidence of a conditional sale, dld 
not cover the failure of the court to submit the question whether the seller 
was the owncr of the scow indlvidually or held title as trustée only. 

3. Trial 'S='260(5) — Refusai of instruction covered by tliat given not error. 

The refusai of an instruction as to the nature of a person's agency was 
not error, where the subject-matter was fuUy covered by the gênerai in- 
structions, to which no exceptions were reserved. 

4. Witnesses 'S=393(l) — May be inipeached by record of action to wliich wit- 

ness was party. 

The records In an action, though made up by a party's attomey, were 
blnding upon him, and could be used to discrédit hlm respecting bis testi- 
mony given In another suit. 

5. Appeal and error iS^IOSSCS) — Admission of record to impeacli witness 

iiannless, where it sustained liim. 

The admission in évidence of the records in another action for the 
purpose of dlscrediting a witness was not prejudicial error, where the 
record sustained, Instead of contradlcting, the witness. 

6. Witnesses '2=226 — Court in its discrétion may permit défendant to make 

plaintilT's witness liis own before plaiiitifT rests. 

It was within the sound discrétion of the court to permit défendant to 
make a witness called by plaintiff hls own witness before plalntifC had 
rested its case. 

In Error to the District Court of the United States for the Third 
Division of the Territory of Alaska; Fred M. Brown, Judge. 

Action by the Port Wells Mill & Lumber Company, a copartner- 
ship composed of T. J. Davis and others, against Charles R. Craw- 
ford. Judgment for défendant, and plaintiflf brings error. Affirmed. 

L. L. James, of San Francisco, Cal., and John Lyons and E. E. 
Ritchie, both oJF Valdez, Alaska, for plaintiff in error. 

J. L. Reed, of Valdez, Alaska, for défendant in error. 

Before GILBERT and HUNT, Circuit Judges, and WOLVER- 
TON, District Judge. 

WOIvVERTON, District Judge. This is an action in replevin to 
recover the possession of a scow or lighter. The complaint is in the 

^saFot otber cases see same toplc & KEY-NUMBER in ail Ker-Numbered Digtsto & Indexe! 
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usual form. The ansvver, after denying wrongful détention, allèges, 
in effect, that on or about February 8, 1918, the défendant purchased 
the scow from one H. E. Ellis, individually, under an agreement as 
follows : 

"Tliat, owing to an nneertaiiity or doiibt tlipii existinç as to whetber the 
title to sald scow or lighter was in H. E. Ellls individually, or In H. E. Ellis, 
trustée for tlie Talkitna Lnmber Company, a copartnership, it was agreed that 
in the event the title thereto was in or determined to be in H. E. Ellis individu- 
ally, then and in that event said sale was to be absolute ; otberwise, and in the 
event the title to said soow or ligliter was in or determined to be in H. E. Ellis, 
trustée for the Talkitna Lumber Company, then and in tliat event défendant 
was to pay for its use and rental the suni of $5 per day." 

It is then further alleged that the title, at the time and prior there- 
to, was in or determined to be in Ellis individually, and not in him 
as trustée, and that défendant thereby acquired title to the scow, 
by virtue of which he maintains his right to possession. 

In support of this défense, there was évidence tending to show 
that Ellis had been, previous to the time of the alleged sale to the de- 
fendant, trustée for the creditors of the Talkitna Éumber Company, 
and that some time in August, 1917, he sold the Port Wells mill 
and its appurtenances to T. J. Davis, one of the partners plaintifif. 
There arose a dispute as to whether the scow was included in the sale ; 
Ellis claiming it as his individual property,' and not so included. Sub- 
sequently, about the middle of February, 1918, the parties arrived 
at a settlement, whereby Davis paid an additional considération and 
Ellis gave him a bill of sale of the scow. Ellis thinks the bill of sale 
was signed by him individually, and not as trustée. Previous to this 
last transaction, Ellis had negotiations with défendant respecting the 
sale of the scow to the latter. Thèse negotiations were had between 
Cuddy, who was representing Ellis, and the défendant. The défend- 
ant claims for them that he purchased the scow outright from Ellis, 
under a bill of sale to which he was entitled, but which was not de- 
livered to him at the time, and that the scow was turned over to him. 
He relates that a preliminary agreement was presented to him, which 
contained a clause to the effect that, in case the court held that the 
lighter did not belong to Ellis individually, he (défendant) was to 
return it and pay a rental of $5 per day meanwhile ; that during the 
discussion the form was changed somewhat, and as thus changed 
the document was made to read : 

"H. E, Ellis hereby sells and transfers to Chas. R. Crawford a certain scow 
or lighter, formerly belonging to the Copper River Ijumljer Company and used 
later at the Endlund sawmill, for the following considération ; * * ♦ And 
whereas, Thomas J. Davis, of Corrtova, claims said scow as a part of the 
Endlund sawmill property, which be purchased from said H. E. Ellis in 
August, 1017 : Now, if it shall tinally be ad,iudged by légal proceedings that 
said Davis is entitled to said scow, J^llis shall [bave the] privilège of bnylng 
the same from ('lias. R. Crawford for the sum of )f4()0. This oft'er to be iu 
force untll May 1, li)17." 

The paper was offered and admitted in évidence. Défendant fur- 
ther says, relative to this proposed agreement, that it was never ac- 
cepted by him, and that he was to receive a bill of sale conveying to 
him the scow; that one was written out and signed by Ellis, and was 
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on Cuddy's table at the time the scow was surrendered to him ; that 
lie supposed he was not entitled to the bill of sale until he had paid 
the considération, and for that reason did not take it with him ; that 
the considération was $550, $500 of which was shortly afterwards 
paid to Cuddy, and was placed by him to Ellis' crédit. 

Cuddy, who was also a witness in the case, differs very materially 
in his rendition of what occurred. Speaking of the uhsigned mém- 
orandum, he relates that it was agreed that this was not a finished 
contract ; that it had to be taken to the office of the attorney to hâve 
it rewritten, redrafted, and fixed up ; and that it was agreed between 
them that the défendant should sign the written contract. He further 
States that the contract was never signed, nor was there subsequently, 
or at any time, any bill of sale drawn or signed by Ellis, as défend- 
ant contends ; nor was the scow transf erred by any such document. 
There was otlier testimony bearing upon the subject, but this is suffi- 
cient to elucidate the question, which we will now consider. 

The court instructed, among other things, as follows : 

"lou are further instructed that it is not neccssary tliat there should hâve 
been a bill of sale in writing to pass the title to this scow from Ellis to Craw- 
ford ; if you find there was in fact such a sale, that the actual delivery of the 
scow to Crawford, and the payment by liim of the purchase price, and the 
acceptahce thereof by Ellis would constitute a perfectly good conveyance and 
transfer of the same, without any bill of sale in writing." 

Counsel excepted to this instruction, assigning as his reason therefnr 
that— 

"There is a great deal of évidence in this case that there was a conditional 
sale. The jury might be mlsled to believe, if they found that there was a 
sale, that it would be an ab.solute sale, and I désire the court to instruct the 
jury that it would be a sale unless there was a condition attached to it, in 
which case the sale would not become absolute until the condition was fuUy 
diseharged." 

The requested further instruction was denied, and error is assigned. 

[1,2] It is apparent from the record that, in any view of the case, 
no conditional sale was ever contemplated. There was either a sale of 
the scow by Ellis to défendant, or a leasing of it, or, as is evidenced 
by the mémorandum, a privilège extended to Ellis of repurchasing the 
scow from the défendant, dépendent upon whether it was decided 
by the court in another proceeding that Davis was entitled to it. So 
that the question hinged about the matter presented in the answer, 
namely, whether Ellis was the owner of the scow individually, or held 
the title as trustée only. If the former, he could lawfully sell to de- 
fendant. If the latter, then he had passed the title to Davis. The 
jury, by implication of its gênerai verdict, was of the view that he 
was the owner individually, although that particular question does not 
appear to hâve been submitted to it vmder the instruction. But there 
was no instruction requested covering the point, and no exception taken 
for want thereof. We do not think the exception taken covers that 
phase of the controversy. Nor was it designed to. The exception 
saved was to a supposed controversy about a conditional sale that 
was not really in the case. There was no error, therefore, in refusing 
the instruction requested. 
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[3] The fourth assignaient of error, designated as 4a, relates to 
a requested instruction that the court declined to give. The instruc- 
tion attempts to define the nature of Cuddy's agency, as it respects 
Ellis or the défendant, in the transaction of the alleged sale of the 
scow to défendant. The subject-matter is fully covered by the gên- 
erai instructions, to which no exceptions were reserved. There was, 
therefore, no assignable error. 

[4, 5] The first assignaient of error relates to the admission by 
the court, over objection of plaintiff s counsel, of certain court rec- 
ords in the case of George Lacy et al. v. H. E. Ellis. The record was 
introduced for the purpose of discrediting Ellis, who had been called 
by plaintiff, and was at the time under cross-examination. EHis being 
a party to that case, his attention was called to a certain statement 
accompanying the record, and he was asked whether it was correct, 
and answered that he did not believe the statement to be correct. 
Primarily the record did hâve a tendency to discrédit the witness, and 
was relevant for the purpose, and was properly admitted. Although 
Ellis' attorney made up the records in the case, they were neverthe- 
less such as Ellis was responsible for, and were binding upon him, and 
were such as could be properly used to discrédit him respecting his 
testimony given in his examination in chief. Counsel for défendant 
concèdes that it turned out that in the end this record sustained 
rather than contradicted Ellis. If so, it was not prejudicial error to 
introduce it, if otherwise immaterial and irrelevant. 

[6] The second assignment relates to the court's granting the de- 
fendant permissio.n to make Ellis his own witness, before plaintiff 
had rested its case. This was a matter within the sound discrétion 
of the court, and there was no error. 

The other assignments of error, namely, 3, 4, and 6, appear to us to 
be without merit, 

Afïîrmed. 



PACIFIC MAIL S. S. CO. v. LUCAS.» 

(arcnlt Court of Appeals, Ninth Circuit. May 3, 1920.); 
No. .3425. 

1. Seamen <S=>13 — Discharge must be called to seaman's attention to be effec- 

tive. 

Under Rev. St. §§ 455(M552 (Comp. St. §§ 83.39-8341), relatlngto the dis- 
charge of seamen, a discharge, to be binding on a seaman who had been ill 
and on reaching a port before end of voyage requested a seaman's permit 
to go to a hospital, must be called to the seaman's attention. 

2. Seamen «3=26 — Evidence held to warrant flnding that discharge was not 

called to seaman's attention. 

On libel by a seaman, who had become ill during the voyage and gone 
ashore under a hospital permit, évidence held to warrant a flnding that 
he neither sought nor desired a discharge, but was only asked to sign for 
his wages, and hence the diseharge signed was ineffectuai. 

^sstFoi oUier cases see same toplc & KEY-NUMEER in aU Key-Numbered Dlgests & Indexe* 
•Rehearing denied September 7, 1920. 
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3. Seamen <S=='16 — Seaman falling sick on voyage is entitled to full wages and 
necessary expenses of cure. 

A seaman, liaving fallen sick on a voyage, is entitled to recover his full 
wages for the trip for which lie was engaged and the necessary expenses 
incurred in his cure, though he went to a hospital on reachlng a port be- 
fore end of voyage. 

Appeal from the District Court of the United States for the First 
Division of the Northern District of Cahfornia; Maurice T. Doohng, 
Judge. 

L,ibel by J. Lucas against the Pacific Mail Steamship Company. 
From a decree for Hbelant, respondent appeals. Affirmed. | 

Charles J. Heggerty and Knight & Heggerty, ail of San Francisco, 
Cal., for appellant. 

Albert Michelson and Herbert Chamberlin, both of San Francisco, 
Cal., for appellee. 

Before GILBERT and HUNT, Circuit Judges, and WOLVER- 
TON, District Judge. 

GILBERT, Circuit Judge. On February 18, 1919, the appellee 
signed shipping articles for a voyage from San Francisco to Hong- 
kong and other points in the Orient and return to San Francisco as a 
port of final discliarge. His wages were to be $75 a month. In his 
libel he alleged that while prosecuting the voyage he fell sick and was 
sent to a hospital at Honolulu ; that the vessel continued on said voy- 
age, leaving him on shore at said hospital ; that while he was at Hono- 
lulu he was compelled to pay for his subsistence $44 and for médical 
attendance $25; and that there was still due him $150 for wages 
from February 25 to April 25, the date when the voyage was com- 
pleted, and he asked that he be awarded $219. The court below award- 
ed him $219, with interest and costs. From that decree the appeal is 
taken. 

The court below in its opinion said: 

"The libelant was ailing when he left tlie ship at Honolulu, the ship's doc- 
tor and the master v^-ere willing that he should go to the marine hospital 
there, and the master gave him the necessary permit. He neither sought nor 
desired a discharge, and says that he was only asked to sign for his wages 
which he recelved. There is no reason to believe that he was mallngering, 
and I see no reason why this case does not come within the gênerai rule." 

The appellant contends that, as the évidence was presented by dépo- 
sitions, the finding of the trial court has not the finality which it would 
hâve, if the testimony had been taken in open court, and that the évi- 
dence shows that the appellee feigned illness, and that he was finally 
discharged on February 25, 1919, at Honolulu, and it is urged that 
after that date the appellant was not responsible for further wages 
or for expense of cure or maintenance. The évidence does not con- 
vince us that the appellee feigned illness. The testimony of the doc- 
tor is that, after the voyage commenced, the appellee complained of 
illness; that the doctor was of the opinion that he had neuralgia of 
the head and face, although the doctor had no further knowledge 

^=5For other cases see same topio & KEY-NUMBBR in ail Key-Numbered Dlgests & Indeiea 
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of his illness than that which he received from the appellee's state- 
ment; he gave the appellee medicine on several occasions, and re- 
ported to the captain that the appellee was sick, and told the appellee 
two or three times that he had better lay off two or three days, and 
he would get well quicker; "but," said the doctor, "he seemed am- 
bitious to work, and did not do it." When the vessel reached Hono- 
lulu, and the appellee expressed his désire to go to a hospital there 
for treatment, the master gave him the certiiîcate of service of sick or 
injured seamen, furnished by the United States Public Health Serv- 
ice. The appellee was in the marine hospital at Honolulu two days, 
when he was "discharged improved." The "clinical report" for the 
hospital shows that he was "sent to out-patient office for further treat- 
ment." 

[1,2] The principal question is whether it was error to hold that 
the appellee was not discharged at Honolulu before going to the hos- 
pital. At that time he and the master signed before a shippmg com- 
missioner a mutual release, as prescribed by Rev. St. § 4552 (Comp. 
St. § 8341). That section and the two sections which précède it 
(Comp. St. §§ 8339, 8340) prescribe the method of discharge of sea- 
men. They require the master, not less than 48 hours before paying 
ofï or discharging any seaman, to deliver to him or to a shipping com- 
missioner a fuU and true account of ail his wages and ail déductions, 
etc. ;■ that upon the discharge of the seaman, or the payment of his 
wages, the master shall sign and give him a certificate of discharge; 
and that, upon the completion of any discharge before a shipping com- 
missioner, the master and the seaman shall, in the présence of the 
commissioner, sign a mutual release of ail claims for wages in respect 
of the past voyage. 

The purser testifîed that on arriving at Honolulu the appellee came 
to his office and said he wanted to get his money, and get paid ofif at 
Honolulu, and go ashore, and asked for a sick seaman's permit to 
go to a hospital; that he (the purser) took the log book, with suffi- 
cient money to pay the appellee in full in case the captain decided to 
discharge him, and went over to the custom house with it, and the 
captain came in, and "we paid Lucas his money before the shipping 
commissioner, and he went ashore there." The captain testified that 
the appellee asked to be paid off, and "we paid him off at his own 
request." 

"Q. Will you iiarrate the conversation that took place in the shipping com- 
missioner's office In détail iii Honolulu? A. That is a kind of a hard thing 
to do. It Is a long time ago. Q. Was it explainod before the commissioner 
that Lucas wanted to be discharged from the ship? A. Yes; the commis- 
sioner knew about it. Q. What did Lucas say? A. I don't reœomber. Q. Do 
you remember what you said? A. I said I would pay him off." 

The appellee testified that he was ill and sufïering, and that he asked 
the purser for a permit to go ashore and to a hospital at Honolulu, 
and that the purser said that the captain would give him a permit at 
the custom house ; that at the custom house he was told to sign for 
his money, his wages from San Francisco to Honolulu ; and that he 
signed for $24.50. He denied positively that he had signed a release. 
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On cross-examination he was asked if he knevv what kind of a book he 
was signing, and answered : 

"The only tliing I know is I was told to sigii for the receipt of wages from 
Frlseo to Honolulu. * * * i gigned the paper for niy wages. I don't know 
if the gentleman was a shipping comniisslouer or not. I never saw the man's 
face before. He call(>d me over; he called me by naine; he said, 'Lucas, come 
hère and sign for your wages.' I never asked anyhody for my wages, either." 

In Rosenberg v. Doe, 146 Mass. 191, 15 N. E. 510, it was held no 
défense that the plaintiff did not know the contents of the "mutual 
release," and signed it thinking it a mère receipt for money recêived. 
"We are of the opinion," said the court, "that the statute means to 
make the release conclusive, if it is executed and attested as required, 
without fraud or coercion." And the court observed: "The common 
law makes no exception to thèse principles in f avor of seamen." While 
this is true of the common law, it does not express the rule of ad- 
miralty practice. In admiralty the release is only conclusive when 
entered into voluntarily and with full knowledge of the seaman's 
rights. Judge Story, in Brown v. Lull, 2 Sumner, 443, Fed. Cas. No. 
2018, held that the exécution of instruments by seamen cannot be sus- 
tained unless it shall appear that they were fully explained and under- 
stood by the seamen. He said : 

"Seamen are a class of persons remarkablo for their rashness, thoughtless- 
ness, aud improvidence. They are generally nécessitons, ignorant of the na- 
ture and extent of their own rights and privilèges, and for the most part in- 
capable of duly appreciating their value." 

In Jackson v. White, 1 Pet. Adm. 179, Fed. Cas. No. 7151, it was 
held that misconception and mistake in executing a release are open 
to inquiry. Cases applving thèse principles are The Bark Rajah, 1 
Spr. 199, Fed. Cas. No.' 11538; The David Pratt, 1 Ware, 509, Fed. 
Cas. No. 3597; The Ship Ringleader, 6 Ben. 400, Fed. Cas. No. 11850; 
Harden v. Gordon, 2 Mason, 541, 556, Fed. Cas. No. 6047. There is 
no évidence that the appellee read the instrument which he signed, 
or that its contents were explained to him, or that he recêived a dis- 
charge, or that the word "discharge" was ever mentioned in his prés- 
ence. No déposition was taken of the commissioner. The captain's 
testimony is vague, and that his memory was not reliable is shovvn 
by the fact that he denied that he had knowledge of the appellee being 
sick during the voyage, while the doctor's daily report shows that the 
appellee's illness was duly reported to him. Considering ail the cir- 
cumstances, we are not convinced that the trial court was in error in 
finding that the appellee neither sought nor desired a discharge, but 
was only asked to sign for his wages. 

[3] The appellee, having fallen sick on the voyage, was entitled to 
recover his full wages for the trip for which he was engaged, and the 
necessary expense incurred in his cure. Longstreet v. The R. R. 
Springer (D. C.) 4 Fed. 671, and cases there cited; The Osceola, 
189 U. S. 158, 175, 23 Sup. Ct. 483, 47 L. Ed. 760; The Bouker No. 2, 
.241 Fed. 831, 154 C. C. A. 533. 

The decree is affirmed. 
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NUDELMAN v. UNITED STATES. 

(Circuit Court o£ Appeals, Ninth Circuit. May 3, 1920.) 
No. 3434. 

1. Indictment and information <^=>302(1) — Objection af ter verdict to descrip- 

tion of bailee of stolen goods is toc late. 

An ludictment, under Aet Feb. 13, 1913 (Comp. St. §§ 8603, 8C04), for 
lareeny from an Interstate carrier, whicli allegod that the property was 
stolen from a descrlbed rallroad car In tlie freight yards of a named rail- 
roàd, a eommon carrier, and was a part of an Interstate slilpment, suffi- 
ciently descrlbes the bailee of the goods, in the absence of objection for 
incomplète description before trial and verdict. 

2. Criminal law «S^jUGÎ (3) — Failure to elect between offenses harmless, vvhere 

only one sentence was imçosed. 

Error In falling to require the district attorney to elect whether he 
would proceed on a eount for the lareeny of goods from au Interstate 
carrier, or on counts for receiving goods stolen from such carrier, Is harm- 
less, where the trial court Imposed punishment for one offense only. 

3. Lareeny <S=40(5) — Proof of theft from freight iiouse under raiiroad admin- 

istration held net fatal yariance from indictment. 

Variance between an indictment alleglng lareeny of goods from a 
freight car In the yards of a named rallroad company and proof showlng 
tuât the goods were taken from the freight houSe of the raUroad, whlch 
was then under control of the TJnlted States Rallroad Administration, is 
not a fatal vai'lance, slnce it could not hâve mlsled accused to hls Injury. 

4. Lareeny <Ê='15(3) — ^Agent to receive, wlio took witii intent to steal, is 

guilty. 

An authorlzed agent of the consignée to receive and receipt for the 
goods is guilty of lareeny of the goods from an Interstate carrier, if he 
took possession of them wlthout glvlng a receipt therefor, and wlth in- 
tent at the tlme he took possession to steal. 

In Error to the District Court of the United States for the District 
of Oregon ; Charles E. Wolverton, Judge. 

Harry Nudelman was convicted of lareeny from an Interstate car- 
rier, and he brings error. Affirmed. 

John Manning and Roscoe C. Nelson, both of Portland, Or., for 
plaintiff in error. 

Lester W. Humphreys, U. S. Atty., and John C. Veatch, Asst. U. 

5. Atty., both of Portland, Or. 

Before GILBERT and HUNT, Circuit Judges, and VAN FLEET, 
District Judge. 

GILBERT, Circuit Judge. Under the Act of February 13, 1913, 37 
Stat. 670 (Comp. St. §§ 8603, 8604), the plaintifï in error was indicted 
and convicted on six counts. The first count charged that he did, 
on a date named, steal, carry away, and conceal 72 described rubber 
inner tubes for automobile tires from a raiiroad car initialed and 
numbered G. T. 10457, being in the freight yards of the Oregon- 
Washington Raiiroad & Navigation Company, a eommon carrier, in 
Portland, Or., and then jmd there being a part of an Interstate ship- 
ment of freight from a named factory at Détroit to a named consignée 

iSssFor other cases see same toplc & KEY-NUMBBR in ail Key-Numbered Dlgests & Indexes 
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at Portland, Or., over the lines of said railroad company, and Con- 
necting carriers, and being in the control of said railroad company. 
The other five counts charged the défendant with knowingly, unlaw- 
fuUy, willfully, and feloniously having in his possession at certain 
dates between January 11 and February 2, 1919, certain portions of 
the said rubber inner tubes for automobile tires. In submitting the 
case to the jury, the trial court was in doubt whether the jury should 
be instructed that if they found the défendant guilty on the first count 
they should disregard the other counts, or if they found him guilty 
on the other counts they should disregard the first, but was of the 
opinion that, as ail the counts grew out of the same transaction, the 
jury might find the défendant guilty or not guilty on each, and that 
it would be for the court, if the défendant were found guilty on more 
than one count, to administer but one punishment in either event, 
which punishment would not exceed the maximum punishment fixed 
by the statute. The sentence imposed, therefore, was confinement in 
the penitentiary for a term of 13 months. 

[1] It is contended that the first count is fatally defective for f all- 
ure to describe the bailee or custodian of the goods. The indictment 
charges that the goods were in the freight yard of the Oregon-Wash- 
ington Railroad & Navigation Company, a common carrier, and by 
proper averments it allèges that they were a part of an interstate ship- 
ment of freight from Détroit to Portland. If the plaintiff in error 
had desired a more complète description of the custodian of the goods, 
he should hâve applied for a bill of particulars. His objection cornes 
too late after trial and verdict on the évidence. 

[2] It is said that the plaintiff in error could not be guilty of steal- 
ing, and at the same time be guilty of receiving the stolen property, 
and that the court below erred in not requiring the district attorney to 
elect whether he would proceed on the first count or on the other five. 
Whether or not the plaintiff in error was entitled to such élection is 
unimportant, in vievv of the action of the trial court in imposing pun- 
ishment for one offense only, notwithstanding that there were six 
counts. Powers v. United States, 223 U. S. 303, 32 Sup. Ct. 281, 56 
L. Ed. 448; Morris v. United States, 229 Fed. 516, 143 C. C. A. 584. 

[3] It is contended, also, that as to the first count there was a fatal 
variance between the allégations and the proof — first, in that the in- 
dictment charged that the goods were stolen from a certain designated 
car standing in the freight yard, whereas the évidence was that the 
goods were stolen from a freight house in the freight yard ; and, sec- 
ond, in that the indictment alleged that the goods were taken from 
the custody and control of the Oregon-Washington Railroad & Navi- 
gation Company, and the évidence was that they were taken from the 
custody and control of the United States Railroad Administration as 
the operator of said railroad. Thèse objections were first presented 
after ail the testimony had been taken. In our opinion they are insuffi- 
cient to invalidate the judgment, and that after verdict they are cured 
by the opération of section 1025, Rev. Stat. (Comp. St. § 1691). It 
was not a substantial variance between pleading and proof that the 
goods were taken from a freight house in the freight yard of the 
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railroad company instead of from a designated car in the yard. While 
in the freight house they were still in the custody of the railroad com- 
pany. Nor was it a fatal variance that the railroad company named in 
the indictment was then under the management of the United States 
Railroad Administration. The administration was operating the road 
as the railroad of the Oregon-Washington Railroad & Navigation 
Company, issuing tickets and bills of lading and carrying on the busi- 
ness in the name of that company, and this was matter of common 
knowledge. 

The essential éléments of the offense were stated with sufificient 
particularity to inform the accused of what he must meet, and to en- 
able him to plead the judgment in bar of further prosecution. One 
of those essential éléments was that the stolen goods must hâve been 
taken from a common carrier. Another was that the carrier must 
bave been engaged in interstate commerce. The proof met thèse allé- 
gations. It was shown that the goods were taken from the yard of a 
common carrier, and that they had been brought there in interstate 
commerce by a common carrier. The plaintiff in error could not bave 
been misled to his injury by either of the particulars in which the 
proof differed from the form of the charge. United States v. Stevens, 
4 Wash. C. C. 547, Fed. Cas. No. 16394; Harrison v. United States, 
200 Fed. 662, 119 C. C. A. 78. A similar indictment is found in Green- 
burg V. United States, 253 Fed. 728, 165 C. C. A. 322. 

[4] It is argued that, inasmuch as the plaintifï in error was the 
regularly authorized agent of the consignée to receive and receipt for 
goods consigned to it, he could not be guilty of stealing the goods. 
There was évidence that the carrier in its course of business required 
the plaintiff in error, when receiving goods consigned to his principal, 
to sign receipts for the same. In this instance no receipt was given. 
This and other évidence tended to show that the intention to steal the 
goods existed at the time when the goods were taken. The court in 
substance instructed the jury that, to render the plaintiff in error 
guilty, the property carried away must bave been taken with the inten- 
tion on his part to convert the same to his own use. If he had that 
intention at that time, the original taking involved the trespass neces- 
sary to constitute the offense of larceny, even if the gist of his offense 
had been the felonious taking from the owner of the goods, instead of 
a felonious taking from the carrier. Weisberg v. United States 
(App. D. C.) 258 Fed. 284. 

The judgment is affirmed. 
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SYKES et al. v. UNITED STATES. * 

(Circuit Court o£ Apjjeals, Ninth Circuit. May 3, 1920.) 
No. .S.34G. 

1. Conspîrac.v ©==43 (11) — Indictinent held to charge conspiracy to violate Es- 

piona^je Act. 

Au iurtictiiiGut wbicli exprcssly enumoratod tlie Espionage Act (Comp. 
St. 1!)1.S, Comp. St. Ann. Supp. 1919, §§ 10212a-10212h) as one of tlie acts, 
the enforcemcnt of wliicli tlie défendants conspired to hinder, alleged tlie 
metliods l).y wliicli tlie enforcement tliereof was to lie liindered, and 
enumerated overt acts, It was sufiiciently iilain to advise défendants of 
tlie crime with wliich tliey were cliarged. 

2. Indictment and information €=196(2) — Goiiig to trial vvaives formai de- 

fects in indictment. 

Wliere défendants went to trial on tlie Indictment. they tliereby waived 
ail objections to the mère form in whieli the varions éléments of the 
crime were stated, as well as to the inartificial drawing of the indictment. 

In Error to the District Court of the United States for the First 
Division of the Northern District of California ; M. T. DooHng, Judge. 

Joshua Sykes and others were convicted of conspiracy to hinder 
the enforcement of the war acts, and they bring error. Affirmed. 

The indictment under which the plaintiffs in error were convicted charged 
tliat they dld willfully, knowingly, unlawfnlly, and feloniously conspire, com- 
bine, confederate. and agrée together * * * to hinder and delay tlie ex- 
écution of certain laws, rules, and régulations of the United States, and to 
violate certain laws, rules, and régulations of the United States, to wit: (1) 
The Joint Resolution of the Senato and House of Représentatives of April 6, 
1017, declaring war; (2) the proclamation and régulations of the Président 
of April 6, 1917, governing the conduct and treatment and disposition of allen 
enemies witliin the United States, "référence being particulai'ly made to a 
violation of the rules and régulations governing the registration of alien 
enemies"; (.3) The Act of Congress of May 18. 1017 (Comp. St. 1918, Comp. 
St. Ann. Supp. 1018, §§ 2044a-2044k ) , authoriziiig the Pre.sident to increase 
the military establishment of the United States, the proclamation of the Prési- 
dent flxing the time for registration under the act, the registration régulations 
prescribed by the Président, and the rules and régulations of local and dis- 
trict boards, "spécial référence being had to the provisions of sald act, proc- 
lamation, and régulations for the registration, sélection, and draft of persons 
available for militarv service"; (4) the Act of .Tune l;', 1917, known as the 
Espionage Act (Comp. St. 1918, Comp. St. Ann. Supp. 1019, §§ 10212a-10212h ) , 
".spécial référence being had to the provisions of said act conceruing the prose- 
cution and punishment of persons willfully cansing or attempting to cause in- 
subordination, disloyalty, mutiny, or refusai of duty in the military anci 
naval forces of the United States, or willfully obstructing the reeruiting or 
enlistment service of the United States, to the iiijury of the .service of the 
United States." 

The indictment then allèges that dnring the times mentioned in the indict- 
ment there existed an organisation known as the Clinrch of the Living God 
at Berkeley, Cal. ; that the défendants "were organized for the spécial purpose 
of preventing, hindering, and delaying the exécution of said laws, rules, and 
régulations above enumerated, and bave been actively engaged in the manage- 
ment and conduct of .said organisation, propagating its principles by written 
and verbal exhortations ; * * * that as n part of said conspiracy tlie 
said défendants prevailed upon the varions people wlio had become members 
of said Cliureh of the Living God not to contribute to the Red Cross or buy 
Liberty Bonds, not to display tlie American tlag nor to fréquent the home.s 

^ssFor nthpr i'spp"* see same toplc & KEY-NUMBER in ail Key-Numbered Digests & Indexes 
2G4 F. — 00 -Ar Rehearing d«nied September 7, 1920. 
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of others who did dlsplay the American flag in said homes, not to reglster as 
alien enemies under and in pursuance to the laws, rules, and régulations of the 
United States, and not to stand wlien the national hymn was sung, or to other- 
wise show respect for the same ; that as a part of said conspiracy the said 
défendants and each of them, diiring the times referred to herein, and for the 
purpose of violating the aforesaid enumerated laws, rules, and régulations, 
made varions verbal remarks reflecting upon the standing and good name of the 
soldiers of the United States and their fighting abllity, and endeavored to im- 
press upon the mlnds of their congrégation, and upon tlie minds of varions 
persons whose names are to the grand jurors unkhown, that the German army 
represented the chosen people of the Lord, and that said German army would 
be victorious in the outcome of the said war now existing between the United 
States and the Impérial German government, * * ♦ and advised and 
requested German alien enemies not to register imder and In pursuance to 
the laws, rules, and régulations of the United States, said défendants well 
knowing, during ail of the times mentioned in the indictment, that the neces- 
sary effect of their words and actions, as herein set forth, would hinder and 
delay, and in part prevent, the exécution of .said laws, rules and régulations 
above enumerated." It is then alleged that the "said conspiracy" was in 
existence continuously throughout the times referred to. Thèse averments are 
foUowed by detailed allégations of varions overt acts done "in furtherance of 
said conspiracy * * * and to effect and aecomplish the object thereof." 

Théodore A. Bell and Crittenden Thornton, both of San Francisco, 
Cal., for plaintiffs in error. 

Annette Abbott Adams, U. S. Atty., of San Francisco, Cal. 

Before GILBERT, MORROW, and HUNT, Circuit Judges. 

HUNT, Circuit Judge (after stating the facts as above). We are 
of the opinion that the indictment is sufficient in one charge at least. 
After the charge that défendants conspired to violate certain laws, 
rules, and régulations of the United States, there was the spécifie 
enumeration of the act of Congress approved June 15, 1917, entitled 
"An" act to punish acts of interférence with the f oreign relations, the 
neutrality, and the foreign commerce of the United States, to punish 
espionage, and better to enforce the criminal laws of the United 
States, and for other purposes." Then follows the averment that the 
défendants were organized for the spécial purpose of preventing, hin- 
dering, and delaying the exécution of the said laws, thereinbefore 
enumerated in the indictment, and had been actively engaged in the 
conduct of such organization, and that as a part of the conspiracy de- 
fendants prevailed upon varions people who had become members of 
the Church of the Living God not to contribute to the Red Cross, or 
buy Liberty Bonds, or display the American flag, or fréquent the 
homes of others who did display the American flag in their homes, 
not to register as alien enemies, and endeavored to impress upon the 
minds of their congrégation, and of varions persons whose names were 
unknown, that the German army represented the chosen people of 
the Lord and would be victorious in the war, and advised and re- 
quested German alien enemies not to register; the défendants well 
knowing that the necessary effect of their words and actions would 
hinder and delay, and in part prevent, the exécution of the laws, rules 
and régulations enumerated in the indictment. Then foUow a num- 
her of overt acts. 



ERIE B. CO. V. CALDWELX, 947 

(264 F.) 

[1, 2] The indictment is by no means an artificial pleading, but we 
think it was sufEciently plain in its language to advise défendants of 
the crime with which they were charged. Défendants went to trial 
upon it, and thereby waived ail objections which ran to the mère 
form in which the various éléments of the crime were stated, as well 
as to the fact that the indictment was inartificially drawn. Dunbar v. 
United States, 156 U. S. 185, 15 Sup. Ct. 325, 39 L. Ed. 390; Jelke 
V. United States, 255 Fed. 264, 166 C. C. A. 434. 

As a gênerai verdict of guilty was rendered, and the record pré- 
sents no question other than whether the indictment states an offense, 
and as the sentences imposed upon the plaintifïs in error were less 
than might hâve been imposed under the conspiracy statute, it is 
unnecessary to consider the other charges in the indictment. Pierce 

V. United States, 252 U. S. , 40 Sup. Ct. 205, 64 h- Ed. (de- 

cided March 8, 1920) ; Abrams v. United States, 250 U. S. 616, 40 
Sup. Ct. 17, 63 L. Ed. 1173. 

Judgment affirmed. 



ERIE R. CO. et al. v. CALDWELL. 

(Circuit Court of Appeals, Sixtli Circuit. April 9, 1920.) 
No. 3339. 

1. Raiiroads <S:=35i/2i New, vol. 6A Key-No. Séries— Company not llable for em- 

ployé's injury during fédéral contre!. 

A railroad corapany does not stand in relation of inaster to one em- 
ployed in tlie opération of its roaO wliile under fédéral control, and Is 
not liaWe for his négligent injury. 

2. Master and servant ©=3(29(6)— Noncompliance with Safety Appliance Act 

proximate cause of injury. 

Wtiere, because of a defective coupler, a train broke in two on a grade, 
allowing the detached portion to run down tbe grade and resulting in tbe 
injury of an employé, it was not error to charge tliat fallure to compiy 
with the Safety Appliance Act (Comp. St. § 8605 et seq.) was a proxi- 
mate cause of the injury. 

3. Master and servant €3:3247(4)— Trainman's attempt to stop runaway cars held 

not proximate cause of his injury. 

Where, when a train broke in two in switchyards, a member of the 
switching crew, who was then standing upon the ground in a safe posi- 
tion, climbed on one of the detached cars, which had started downgrade, 
and set the brake in an unsuccessful attempt to prevent a collision, and 
was injured in the collision which followed, his action, which was in 
Une of his duty and apparently not imminently dangerous, cannot be 
held the proximate cause of his injury. 

In Error to the District Court of the United States for the Eastern 
Division of the Northern District of Ohio ; D. C. Westenhaver, Judge. 

Action at law by Frank Caldwell against the Erie Railroad Company 
and Walker D. Hines, Director General of Raiiroads. Judgment for 
plaintifï, and défendants bring error. Reversed as to the Railroad 
Company, and affirmed as to Director General of Raiiroads. 

Cook, McGowan, Foote, Bushnell & Lamb, of Cleveland, Ohio, 
for plaintiffs in error. 

iÊ=>For other cases see same toplo & KEY-NUMBER in ail Key-Numbered Digests & Indexes 
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Anderson & Lamb and J. J. Tetlow, ail of Youngstown, Ohio, for 
défendant in error. 

Before KNAPPEN, DENISON, and DONAHUE, Circuit Judges. 

DO'NAHUE, Circuit Judge. On the 2d day of March, 1918, Frank 
Caldwell was injured while assisting in puUing a train of cars off a 
"cripple" track in the yard of défendant railroad company at Kent, 
Ohio. Through a defect in the drawbar the train became separated 
upon a grade in the track, and the detached part of the train started 
backward and had acquired a speed of about 5 miles an hour, when 
it coUided with an obstruction on the track. At the time the cars be- 
came separated plaintiff, who was one of the crew performing this 
work, was standing about 40 feet from the train, and as soon as he 
realized what had occurred and the danger of a collision, and for 
the purpose of preventing the same, he climbed upon one of the cars 
and set the brake. While performing this service the collision oc- 
curred, resulting in personal injury to the défendant in error. The 
action in the District Court was brought to recover damages for this 
injury. It is admitted that at the time of the accident plaintifï, as 
well as the carrier, was engaged in interstate commerce. 

[1] It is contended by counsel for plaintiff in error that the trial 
court erred in overruling the motion of the défendant, the Erie Rail- 
road Company, to direct a verdict in its favor, for the reason that 
in pursuance of the act of Congress of the 29th of August, 1916 
(Comp. St. § 1974a), and the proclamation of the Président of the Unit- 
ed States issued on the 26th day of December, 1917, that the posses- 
sion and control of the Erie Railroad Company's property and trans- 
portation System were vested in the Director General of Railroads, 
who was then operating the same. This motion was renewed at the 
close of ail the évidence. 

The trial court should hâve sustained this motion and dismissed the 
Erie Railroad Company from the suit. The Director General of 
Railroads having lawfuUy taken full possession and control of this 
company's property, the company itself could not be held liable for 
négligence resulting in injury to employés or others during the time 
its property was being operated by governmental agencies over which 
it had no control. The décision of the Suprême Court of the United 
States in the case of Northern Pacific Railroad Co. et al. v. North 
Dakota ex rel., 250 U. S. 135, 39 Sup. Ct. 502, 63 E. Ed. 897, definite- 
ly settles and déclares the paramount authority of the Director 
General, and is controlling in this case. 

However, the overruling of this motion of the Erie Railroad Com- 
pany by the trial court was in no way prejudicial to the Director Gen- 
eral of Railroads. The liability of one or the other depended upon 
the same state of facts. If the plaintiff was able to maintain by proof 
his right to recover damages in this action, it then became a question 
of law as to whether the Director General or the Erie Railroad Com- 
pany was responsible for the damages caused by the négligences 
proven. 
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[2] It is also insisted that the court erred in instructing the jury 
that "the faihire to comply with the fédéral Safety AppUance Act 
was a direct and proximate cause of plaintifï's injuries," for the 
reason that if the track had been levé) at the place vvhere the drawbar 
broke there would hâve been no accident ; that the tracks not being 
level the force of gravity caused the cars to move, and it was this 
movement of the cars occasioned by the grade in the tracks that was 
the more immédiate or proximate cause of plaintifï's injuries. This 
argument overlooks the fact that it is the purpose of the coupler to 
hold the cars of a train together upon a grade, as well as upon a level 
track. This movement of the detached portion of the train, made 
possible by the breaking of the defective coupler upon a grade, was 
the necessary and natural effect of that cause, clearly wrhin the 
contemplation of the fédéral Safety Appliance Act (Comp. St. § 8605 
et seq.), and undoubtedly one of many substantial reasons for its enact- 
ment. 

[3] It is also contended that the fact that Caldwell got upon the 
detached part of the train for the purpose of preventing it from coUid- 
ing with the obstruction back of it was another intervening cause, 
that, taken separately, or in connection with the unevenness of the 
track, was the proximate cause of plaintifï's injury. Undoubtedly 
Caldwell was at a place of safety when the coupler broke and the 
cars started backward down the grade ; but it was Caldwell's duty 
to his employer to protect thèse cars and prevent a collision, unless 
it was apparent that in doing so he was exposing himself to such im- 
minent danger that no reasonable man would imperil his personal 
safety for the protection of his emplo3'er's property. No claim was 
made, however, that the danger was so imminent and apparent that 
the plaintifif, in the exercise of reasonable care for his own safety, 
should bave refused and neglected to perform his duty, and, if the 
question were made, it is probable that it could not hâve been sustain- 
ed, in view of the fact that the maximum speed attained by the cars 
was not to exceed 5 miles an hour. 

Notwjthstanding the resuit, plaintifï's performance of duty cannot 
be held to be the proximate cause of the injury, any more than it 
would bave been the proximate cause, had he been upon the car at 
the time the coupler broke, and had remained at his post in the per- 
formance of service clearly within the scope, and manifestly with- 
in the urgent necessity, of his employment, until the collision occurred. 
Any other conclusions would, in effect, place a premium on faithless- 
ness and disregard of duty. 

For the reasons above stated, the judgment of the District Court 
is reversed as to the plaintitï in error the Erie Railroad Company (no 
new trial being awarded), and affirmed as against Walker D. Hines, 
Director General of Railroads, who under the act of February 28, 
1920, providing for the termination of fédéral control of railroads 
and Systems of transportation, is fully authorized to adjust, settle, 
and liquidate ail questions and disputes of whatsoever nature arising 
eut of or incident to fédéral control. 
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MARTIN V. UNITED STAl'ES. 

(Circuit Court of Appeals, Eighth Circuit. April 7, 1920.) 

No. 5436. 

1. Criminal law 'Ss=>409, 535(1) — Uncorroborated extrajudicial admissions 
and confessions wili not sustain conviction. 

Extrajudicial confessions or admissions are not sufficient to autliorize 
a conviction of crime, unless corroborated by independent évidence of tlie 
corpus delicti. 
3. Criminal law "2=517(2), 535(1) — ^Plea of guilty in state court is extraju- 
dicial confession, admissible in fédéral court, but requires corroboration. 

A plea of guilty in the state court to a charge of trausporting intoxicat- 
ing liquor in the state Is an extrajudicial confession, admissible on a 
trial la the fédéral court for transporting intoxicating liquor from a 
point out of the state into the state, but not sufiicient to sustain a convic- 
tion, without corroborating évidence of the corpus delicti. 
3. Criminal law "3=5535(2) — Finding liquor in home not corroboration of con- 
fession of transporting it. 

Proof that a large quantity of intoxicating liquor was found in defend- 
ant's résidence is not proof of the corpus delicti of transporting liquor 
from a point outside the state Into the state, so it is not sufficient to- 
corroborate extrajudicial confessions. 

In Error to the District Court of the United States for the District 
of Nebraska; Thomas C. Munger, Judge. 

Clifford K. Martin was convicted of transporting intoxicating Hq- 
uors from Missouri into Nebraska, and he brings error. Reversed, 
and new trial granted. 

J. E. Willits, of Hastings, Neb., for plaintiff in error. 
T. S. Allen, U. S. Atty., of Lincoln, Neb. (F. A. Peterson, Asst. U. 
S. Atty., of Omaha, Neb,, on the brief), for the United States. 

Before HOOK and CARLAND, Circuit Judges, and VAN VAL- 
KENBURGH, District Judge. 

CARIvAND, Circuit Judge. The plaintiff in error, hereafter called 
défendant, was convicted and sentenced upon an information charging 
him with having willfully and knowingly transported spirituous and 
intoxicating liquors, to wit, 192 quarts of whisky, from St. Joseph, 
Mo., to Hastings, Neb., not for médicinal, sacramental, mechanical, or 
scientific purposes, and not upon or by virtue of any prescription of a 
licensed or practicing physician, as provided by the laws of the state 
of Nebraska. At the close of ail the évidence counsel for défendant 
requested the court to direct a verdict in f avor of said défendant, upon 
the ground that the évidence was insufhcient to support a conviction 
for the crime charged. This motion was overruled, and such ruling 
is assigned as error. 

The only évidence tending to show the défendant guilty was as 
foUows: One hundred and two quarts of whisky were found at de- 
fendant's résidence in Adams county, Neb., February 11, 1919. De- 
fendant told the officers making the seizure that he had brought the 
whisky from St. Joseph, Mo., on February 8, 1919. It was also- 

<S=3For other cases see same topic & KBY-NUMBBR in ail Key-Numbered Dlgests & Indexes 
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sTiown that on February 13, 1919, défendant had pleaded guilty to a 
complaint in the county court of Adams county, Neb,, which complaint 
was in the following language : 

"Tliat betweeu the Ist and the lOth day of February, A. D. 1919, and on 
or about the Ist day of February, A. D. 1919, one Clitîord K. Martin, the 
défendant herein, did unlawfully and knowingly carry and transport, In an 
automobile, intoxicating llquor, to wit, whisky, from the state of Missouri to 
and into the county of Adams and state of Nebraska, to and for liimself and 
other persons, to be kept, stored, sold, and otherwise disposed of in said 
Adams county, in violation of the statute in such cases niade and providcd, 
and against the peace and dlgnity of the people of the state of Nebraska." 

[1] It is the contention of counsel for the défendant that the évi- 
dence statedconstituted extrajudicial confessions or admissions which 
were not sufficient to authorize a conviction of the crime charged 
unless corroborated by independent évidence of the corpus deHcti. 
Counsel for the United States do not contend that tliere would be 
évidence sufficient to sustain the conviction, if ail tlie évidence stated 
amounted only to extrajudicial confessions or admissions. This ad- 
mission of counsel is in line with the great weiglit of authority and is 
the established rule in this circuit. Gofif v. United States, 257 Fed. 
295, 168 C. C. A. 378 ; Naftzger v. United States, 200 Fed. 494, and 
cases cited on page 498, 118 C. C. A. 598. 

[2] Counsel, however, maintain that the law is well settled that 
judicial confessions or admissions, uncorroborated by any other proof 
of the corpus delicti, are sufficient to support a conviction, and cites 
many cases in support of his position. It is true that a judicial con- 
fession or admission will support a conviction in the case in which it 
is made, because a plea of guilty is a waiver of proof in that case, 
and authorizes the court to render judgment against the défendant 
upon the plea. Counsel for the United States bave cited, also, cases 
which hold that judicial confessions or admissions made in one case 
are admissible as évidence against the same défendant in other cases, 
where the plea can be said to admit facts which are relevant and 
material to the trial in which said confession or admission is oflfered 
as évidence. But admissibility and sufficiency to sustain a conviction 
are two very différent propositions. It may be true that judicial con- 
fessions or admissions are admissible in other cases than those in which 
they were made ; but this is not saying that, when they are admitted, 
they will sustain a conviction of the crime charged, without bçing 
corroborated by independent évidence of the corpus delicti. What the 
défendant in this case told the officers concerning the bringing of the 
whisky from St. Joseph, Mo., to Hastings, Neb., was clearly admis- 
sible ; but it would not sustain a conviction, unless corroborated as 
above stated. So the fact that a judicial confession or admission made 
in one case may be admissible in another does not détermine that such 
judicial confession or admission, when ofifered in a case other than 
that in which it was made, is still a judicial confession, and we find 
no authority which so holds. 

On the contrary, the text-writers on évidence say that, when we 
leave the sphère of the same cause in which the judicial confession 
or admission was made, we leave behind ail questions of judicial 
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confessions or admissions. The judicial admission or confession, as 
we hâve before stated, is a waiver of proof in the case in which it is 
made; but when this effect ceases with the litigation itself, and we 
arrive at other litigation, and seek to resort to the parties' statements 
as embodied in the pleadings of prior Htigations, we resort to them, 
not as judicial confessions or admissions, but as ordinary statements 
of the défendant, of no more importance, and of no higher character 
as proof, than other statements of the défendant tending to contra- 
dict his évidence or plea in the case on trial. Wigmore on Evidence, 
vol, 2, p. 1242, § 1065 ; Chamberlayne on Evidence, vol. 2, § 1283, 
pp. 1568-1624. It therefore results that the statements made by the 
défendant in the présent case to the officers, and his statement made 
to the court when pleading to the above complaint in the county 
court for Adams county, Neb., were each and ail extrajudiclal con- 
fessions, and insufficient to support a verdict of guilty, unless cor- 
roborated by independent évidence of the corpus Selicti. 

[3] The présent case is not similar to that of Berryman v. U. S., 
259 Fed. 208, 170 C. C. A. 276, so far as corroborative évidence is 
concerned, because in the case cited the défendant Tucker was found in 
the possession of intoxicating liquors which he was transporting, and 
this fact, the court held, wouid support his statement as to where he 
got it. In the présent case, however, the whisky was found upstairs 
in the defendant's résidence, and in Gofï v. U, S., supra, this court 
decided that statements made by the défendant, when discovered in 
the act of transporting the liquor, were not sufficient to convict. With- 
out discussing the matter further, we are clear that, under the prin- 
ciple of law governing the case, the judgment below must be reversed, 
and a new trial granted. 

It is so ordered. 



HATHAWAY et al. v. FORD MOTOR CO. 

(Circuit Court of Appeals, Ninth Circuit. May 3, l'JliU. Ilehearing Denied 

July 0, 1920.) 

No. 3430. 

1. Subrogation <&=522 — Manufacturer, canceling lien, held subrogated to niort- 

gagee's rights against agents. 

Wliere sales agents liad a lien on automobiles coiisigued to them for 
payments advanced, ami gave to a bank a cliattel mortgage covering their 
lien, the manufacturer, on canceling such lien by repaying the advanoes, 
and on paying the mortgage to release the automobiles from the lien 
thereof, was subrogated to the rights of the mortgagee against such 
agents ; payment of the mortgage beiug made in good faith under cir- 
cumstances justifying it. 

2. Judgment <S^='63ï(2) — Replevin not conclusive against right to nioney paid 

on property, which was not counterclaimed. 

Judgment in replevin is not conclusive against tlie right of a party to 
recover amounts paid to release the property from chattel mortgages, for 
which no counterclaim was filed in the replevin suit, since in the absence 
of statute the right to sue on counterclaim as an independent cause of 
action is not impaired by a judgment against tlie clalmant, iiuless the 
counterclaim was pleaded. 
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3. Appeal and error <^==>1005(2) — Findiiig by trial court supported by direct 
testimony is binding. 

Finding by the trial court, supported by direct testimony credited by 
tlie court below, is binding on appeal. 

Appeal from the District Court of the United States for the District 
of Oregon; Charles E. Wolverton and Robert S. Bean, Judges. 

Suit by the Ford Motor Company against F. M. Hathaway and 
others. Decree for plaintiff, and défendants appeal. Affirmed. 

Tho aiiiiellants, a partnership, were local agents of the appellee to sell Ford 
automobiles under a contract whicli provided that eitlier party miglit cancel 
the same upoii glviug the other party written notice. On May 25, 1016, the 
appellee canceled the contract, and on June 3, 191G, it brought replevin to re- 
cover possession of certain descritied Ford automobiles which it had consigned 
to the appellfluts, alleging that It had offered to repay the appellants $16,- 
077.50 advanced by them on the automobiles. On Septomber 11, 1916, judg- 
ment was entered in that action against the appellee herciu for $16,077.50 and 
$6,000 damages. 

AA'hen the automobiles involved in the replevin action were originally re- 
fieived by the appellants, they borrowed frora the First Xational Bank of Eu- 
gène, Or., money to pay the bills of hiding upon the machines consigned, and 
they gave to the bank chattel mortgages upon the machines. In order to re- 
lieve the title to the cars involved in the replevin action from the lien of 
the bank, the motor company paid to the bank $12.676.25 and procured a can- 
cellation of the notes and mortgage. Thereafter the appellee sought to offset 
against the judgment of the appellants in the replevin action the sura so paid 
to the bank. Being denied the right to do so, the appellee was compelled to 
pay the appellants the full amount of the judgment. Hence the présent suit, 
which was brought to recover that sum on the tlioory that the appellee is 
entitled to be subrogated to the bank as against the makers of the chattel 
mortgage. The appellants in their answer to the complaint alleged that the 
payment to the bank was voluntary and without their consent, and that it 
could not be recovered. The trial court held that the appellants were not 
entitled to double payment of this sum and that the appellee should be sub- 
rogated to the bank as against the appellants. The appellants in their an- 
swer alleged also that they were entitled to earned and unpaid commissions 
under the terms of the contract in the sum of $1,900.60, for which they de- 
manded judgment, Upon that demand the court below found that the gross 
amount of the commissions which the appellants were entitled to claim was 
.$2,325.58, upon which there had been a payment of $987.48, leaving a balance 
of $1,338.10, which toe court in the final judgment allowed as an offset against 
the money which the appellee had paid to the bank. 

Isham N. Smith, of Seattle, Wash., for appellants. 
Hugh Montgomery and Platt & Platt, ail of Portland, Or., for ap- 
pellee. 

Before GILBERT and HUNT, Circuit Judges, and VAN FLEET, 
District Judge. 

GILBERT, Circuit Judge (after stating the facts as above). [1] 
The contract of agency gave to the agents a lien on the automobiles 
consigned to them for the 85 per cent, of the purchase price advanced, 
and for freight, and required them to maintain Insurance on the goods 
for their protection against loss. It was this lien or équitable inter- 
est that the appellants mortgaged to the bank as security for money 
borrowed to make the said 85 per cent, payment, and it was for the 
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purpose of releasing the mortgaged property from the mortgage that 
the appellee paid the bank the full amount of its loan. Fowler v. Par- 
sons, 143 Mass. 401, 9 N. E. 799. In so doing the appellee did net 
make a voluntary payment, which cannot be recovered. The payment 
was made in good faith, under circumstances which justified it, and 
it would be gross inequity to deny the appellee's right to recover 
the money so paid. 37 Cyc. 378; 25 R. C. L. 1345; Cobb v. Dyer, 
69 Me. 494; Walker v. Walker, 138 Tenn. 679, 200 S. W. 825 ; Pub- 
lishing Ce. v. Barber, 165 N. C. 478, 81 S. E. 694; Building & Loan 
Ass'n V. Qram, 200 Mich. 485, 167 N. W. 50. 

[2] The appellants contend that the appellee, by its failure to plead 
as a counterclaim in the replevin suit its right to recover the money 
so paid to the bank, is estopped by judgment to assert the claim in 
the présent suit, and they cite cases to the proposition that, notwith- 
standing that an action in replevin is bronght for the recovery of 
possession of spécifie personal property, a counterclaim of the de- 
fendant may be pleaded in défense. We need not pause to inquire 
whether the appellee's demand was pleadable as a counterclaim in the 
replevin action. We think it very clear that, wholly aside from that 
question, the judgment in the replevin action was not res judicata as 
to the présent suit. The appellee's payment to the bank was not ex- 
pressly or impliedly involved in, but was entirely independent of, the 
question of title or right of possession of the subject-matter of the 
replevin action and the issues therein, and the appellee's demand there- 
for is not merged in the judgment. The case contes within the gênerai 
rule that, in the absence of a statute otherwise providing, a set-off or 
counterclaim may or may not be pleaded at the élection of the défend- 
ant, and that, unless it is pleaded, the right to sue upon it as an 
independent cause of action is not impaired by a judgment against 
the counter claimant. 24 R. C. L. 882; 34 Cyc. 758; Merchants' 
Heat & L. Co. v. Clow & Sons, 204 U. S. 286, 27 Sup. Ct. 285, 51 
L,. Ed. 488; Virginia-Carolina Chemical Co. v. Kirven, 215 U. S. 252, 
30 Sup. Ct. 78, 54 L. Ed. 179 ; Morehouse v. Baker, 48 Mich. 335, 
12 N. W. 170; Quick V. Lemon, 105 111. 578; Davenport v. Hubbard, 
46 Vt. 200, 14 Am. Rep. 620; Roach v. Privett, 90 Ala. 391, 7 South. 
808, 24 Am. St. Rep. 819. 

[3] The évidence does not convince us that the trial court was 
in error in finding the amount of rebates due to the appellants under 
the agency contract to be $1,338.10. The appellants had demanded 
judgment in the sum of $1,900.60, but the court found from the 
évidence that the gross amount of the rebates was $2,325.58, upon 
which $987.48 had been paid on April 11, 1916, leaving a balance of 
$1,338.10. That conclusion Avas sustained by direct testimony, which 
the court below credited, and we regard it as binding upon this court. 

The decree is affirmed. 



UNITED STATES V. DOMINION OIL CO. 855 

(264 F.) 

TNITED STATES v. DOMINION OIL CO. et al. 

(Circuit Court of Appeals, Ninth Circuit. May 3, 1920.) 
No. 3411. 

1. Mines and minerais <S^36 — Oil locations by agents are valid. 

Locators of oil clairas may act as agents for others, so that the fact 
tliat some locators were acting at tlie request of friends and did not ex- 
pect to get any interest as locators does not invalidate the locations, wbere 
no one persou was to acquire a larger interest in any location tlian the 
law allows. 

2. Mines and minerais <®='36 — Proof of numerous other locations on same day 

does not invalidate particular location. 

Proof that the persons who located the oil claim in controversy also 
located on the same day 207 claims, even if creating the assumption that 
the locators' purpose was not to develop ail the claims, does not affect the 
validity of the claim in controversy, if the locators did intend to do devel- 
opment work thereon. 

3. Mines and minerais <S='36 — Development of oil daim held to hâve been dili- 

gent. 

Where the locators had raised §25,000 for the development of an oil 
claim, procured a drilling rig and complète outfit therefor before the 
■wltlidrnwal of the land, and worked the claim continuously and uninter- 
ruptedly after the withdrawal until oil was struck, the eourt's conclusion 
that development was pursued with diligence by a bona fide occupant was 
sustained. 

Appeal from the District Court of the United States for the South- 
ern Division of the Southern District of CaHfornia; R. S. Bean, 
Judge. 

Suit by the United States against the Dominion Oil Company and 
others. Decree for défendants, and the United States appeals. Af- 
firmed. 

Henry F. May and Eugène B. Laoy, Sp. Asst. Attys. Gen., and 
Chas. D. Hamel, Sp. Asst. U. S. Atty., of San Francisco, Cal., for the 
United States. 

A. L. Weil, J. R. Pringle, and Oscar Sutro, ail of San Francisco, 
Cal., and Andrews, Toland & Andrews, of Dos Angeles, Cal., for ap- 
pellees. 

Before GILBERT and HUNT, Circuit Judges, and WOLVER- 
TON, District Judge. 

GIDBERT, Circuit Judge. This appeal involves a controversy con- 
cerning a quarter section of oil-bearing land included within the pres- 
idential withdrawal order of September 27, 1909. The appellant as- 
serts that the location under which the appellees claim was made for 
the benefit of the British-American Oil Company, to enable it to ac- 
quire title to a larger area of mining land than the law permits, and 
that it is therefore fraudulent and void, and that, if it was not made 
for the benefit of that corporation, it was made for persons other than 
those whose names were used in the pretended location notices, for 
the purpose of permitting such persons to acquire more than 20 acres, 
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in violation of the mining law. The court below foimd, and the 
évidence amply sustains the finding, that the location was not made for 
the henefit of the British-American Oil Company. 

[1] The appellant, while admitting in this court that the proof on 
that point "might not be sufficient," now rehes upon the allégation 
that the location was made for some one other than the persons whose 
names were used therein. The facts are that the location in contro- 
versy was one of 207 locations made on January 1, 1908, by 15 lo- 
cators, in the names of 21 persons, and that some of the locators were 
acting at the request of friends, and that they did not claim or ex- 
pect to get any interest as locators. But the évidence was that upon 
the agreement between the locators no one person was to hâve a 
larger interest in any one location than that which the law permits. 
That locators may act as agents for others, and that such agency is 
not prohibited, is well settled by the authorities. Book v. Justice Min. 
Co. (C. C.) 58 Fed. 106; McCulloch v. Murphy (C. C.) 125 Fed. 147; 
United States v. McCutchen (D. C.) 217 Fed. 650; Dunlap v. Patti- 
son, 4 Idaho, 473, 42 Pac. 504, 95 Am. St. Rep. 140; Whiting v. 
Straup, 17 Wyo. 1, 95 Pac. 849, 129 Am. St. Rep. 1093 ; Moore v. 
Hamerstag, 109 Cal. 122, 41 Pac. 805. 

[2] On March 4, 1908, the locations were ail conveyed to ElHott 
and Strong, in trust for the locators. It was decided to incorporate, 
rather than to hold the title in trust; but, instead of incorporating, 
use was made of an available corporation already in existence, and on 
May 4, 1909, Elliott and Strong conveyed the locations to the British- 
American Oil Company, a corporation which had issued no stock, ex- 
cept a few shares to qualify directors, and had donc no business. 
When the conveyance was made, ail of the directors but one resigned, 
and their places were filled by Elliott and Strong, and three others of 
the parties interested in the locations. Thereafter the claims were 
managed and controlled by the corporation. The contention that the 
location in controversy was spéculative rests mainly upon the fact 
that the locators thereof made location of 207 claims in a single day, 
from which it is assumed that their purpose could not hâve heen to 
explore or develop ail the claims. But the validity of this particular 
location dépends only upon what was done with référence to it. There 
was no proof that, when it was made, the locators did not intend to 
do development work thereon. In locating it, none of the locators ac- 
quired more than a 20-acre interest therein. 

[3] We find no ground to disturb the conclusion of the court be- 
low that development work on the claim was pursued with diligence 
by a bona fide occupant. Briefly stated, the facts are that early in 
September six of the locators contributed a fund of $25,000 for the 
development of the claim, that on September 17, 1909, a large amount 
of lumber was delivered on the claim for a drilling rig, and on Sep- 
tember 20th a complète outfit of rig irons, tools, cordage, hoiler, en- 
gine, and fittings, costing $7,500, was ordered, and that appropriate 
work was continuous and uninterrupted until December 25th, when 
oil was struck. 

The decree is afiîrmed. 



PERLMUTTER V. HUDSPETH 957 

(264 F.) 

PERLMUTTER v. HDDSPETH et al. 

(Circuit Court of Appeals, Third Circuit. April 19, 1920.) 

No. 2478. 

Bankruptcy ©=407(5) — "Obtaining nioney on crédit upon false statement" 
bars discharge. 

ïlie making by l)anl<rupt of a written statoment of the financial condi- 
tion of tlie iirm of whicli lie vvas a meniber to a bank, for tlie expressed 
purpose of obtaining a loan of money to the flrm, and upon wtiicb such 
loan was obtained, from which statement he omitted items of indebtedness 
to his wife and sister ajrgregating $10,000, shown on the books of tlie flrm, 
held to constitute the obtaining of money on crédit by means of a mate- 
rially false statement, which under lîankruptcy Act, § 14b (3), Comp. St. § 
9598, vvarranted refusai of his discharge. 

LEd. Note. — For other définitions, see Words and Phrases, Second 
Séries, Obtaining Crédit on False Slatement.J 

Appeal from the District Court of the United States for the District 
of New Jersey ; John Rellstab, Judge. 

In the matter of Joseph Perlmutter, bankrupt; Robert S. Hudspeth, 
trustée. Bankrupt appeals from an order refusing his discharge. 
AiiBrmed. 

For opinion below, see 256 Fed. 862. 

William E. Decker and Mark Townsend, Jr., both of Jersey City, 
for appellant. 
Heyman & Heyman, of Jersey City, for appellee. 

Before BUFFINGTON and WOOLLEY, Circuit Judges, and 
MORRIS, District Judge. 

MORRIS, District Judge. This is an appeal from an order of the 
District Court of the United States for the District of New Jersey 
denying a discharge in bankruptcy to Joseph Perlmutter, the appel- 
lant, upon a finding that he had obtained money on crédit upon a ma- 
terially false statement in writing made by him to the New Jersey 
Title & Guarantee Company for the purpose of obtaining crédit from 
such Company, contrary to section 14b (3) of the Bankruptcy Act 
(Comp. St. § 9598). 256 Fed. 862. 

It is conceded that on February 28, 1916, the appellant was seeking 
to obtain a loan of $5,000 from the Trust Company for the firm of 
Perlmutter Bros., consisting of the appellant and his brother; that 
on that day a statement in writing of the financial condition of the 
firm was made ; that it was signed by the appellant ; that this state- 
ment was upon that or the following day delivered to the Trust Com- 
pany, and that on February 29, 1916, the appellant obtained the $5,0(X) 
from the Trust Company on crédit. It appears from the face of the 
statement that it was made for the purpose of obtaining crédit from 
the Trust Company for it contains the following entry embodying not 
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only an express récital to that effect, but also entries showing the 
disposition to be made of the amount so borrowed, viz. : 

"Propose to borrow from Title Company and pay March 1, 1916. $5,000 

Callman $1,000 

Keller 500 

Kamonier 500 

Balance for business 3,000" 

It is likewise conceded that on February 28 and 29, 1916, the firm 
was indebted to Elizabeth Perlmutter, wife of appellant, in the sum of 
$7,000 and interest, and to Eva Perlmutter, sister of the appellant, in 
the sum of $1,800 and interest, and that the statement did not show 
or include either of those items of indebtedness. 

The appellant contends that the court below erred in finding (1) 
that the appellant obtained money on crédit upon said statement, and 
in finding (2) that the statement was a materially false statement with- 
in the meaning of the Bankruptcy Act. 

The appellant obtained the $5,000 on crédit. Consequently the only 
question involved under appellant's first contention is whether the 
money so obtained was obtained upon said statement. The statement 
was made for the purpose of obtaining money on crédit from the 
Trust Company. It so states on its face. The statement was pre- 
pared after the Trust Company had been asked to make the loan but 
before the loan was actually made. Both the président and vice prési- 
dent of the Trust Company testified expressly that they relied on the 
statement in making the loan. The force of this évidence was not 
overcome. 

That the statement was false is not denied. That it was inten- 
tionally false cannot, we think, be doubted in view of the fact that in 
ail trial balances taken off for the use of the members of the firm the 
items of indebtedness to the wife and sister of the appellant were uni- 
formly included, but such items were with like uniformity omitted 
from statements made for mercantile agencies. Furthermore the 
statement specified the several loan creditors and the amounts due 
them, respectively. It is inconceivable that the appellant would fail 
to observe the omission therefrom of his wife and sister — particularly 
as the statement was examined and revised by the appellant and his 
counsel after it was received from the firm's bookkeeper and before 
it was sent to the Trust Company. That the statement was ma- 
terially false seems manifest. On its face it showed an excess of as- 
sets over liabilities of $22,800. The amount borrowed was $5,000. 
The items omitted amounted, with interest, to approximately $10,500. 
Such a substantial réduction in the margin of safety cannot be said to 
be immaterial. 

The appellant relies on Gilpin v. Merchants' Nat. Bank, 165 Fed. 
607, 91 C. C. A. 445, 20 L. R. A. (N. S.) 1023, but the statement 
there involved was under ail the circumstances of that case found to 
be not intentionally false. But for the reasons heretofore stated we 
hâve, after considération of ail the circumstances of this case, includ- 
ing appellant's certificate at the end of his statement that "the above 
is a fair statement, * * * " arrived at a différent conclusion. 

The order appealed from must be affirmed. 



ESSANAY FILM MFG. CO. V. KANE 95ÎV 

(204 F.) 

ESSANAY FILM MFG. CO. v. KANE. 
(Circuit Court of Appeals, Third Circuit. March 29, 1920.) 

No. 2475. 

1. Courts <g=3508(l)— Fédéral court oannot stay proceedings in state court prior 

,to final judgment. 

Under Judicial Code, § 2C5 (Comp. St. § 1242), tlie fédéral court is 
wlthout jurisdictlon to grant an injunction to stay a suit in the state 
court on the ground oi want of service, where no final decree capable of 
being enforced lias been entered by that tribunal, but merely an inter- 
locutory decree. 

2. Injunction (S==>26(l)— Court should not enjoln proceedings in another compé- 

tent court. 

An appeal to a court of equity to rostrain proceedings in another court 
compétent to décide every question is unwarranted, tendlng to multi- 
plicity of litigation. 

Appeal f rom the District Court of the United States for the District 
of New Jersey ; John Rellstab, Judge. 

Suit by the Essanay Film Manufacturing Company again.st William 
R. Kane. From a decree dismissing its bill (256 Fed. 271), complain- 
ant appeals. Affirmed. 

Linton Satterthwaite, of Trenton, N. J. (William M. Seabury, of 
New York City, of counsel), for appellant. 
Alexander MacLeod, of Paterson, N. J., for appellee. 

Before BUFFINGTON and WOOLLEY, Circuit Judges, and 
MORRIS, District Judge. 

MORRIS, District Judge. This is an appeal by Fssanay Film Man- 
ufacturing Company, an Illinois corporation, plaintif! below, from a 
decree of the District Court dismissing its bill of complaint against 
William R, Kane, a citizen of New Jersey. The bill allèges in part 
that the défendant instituted and is now prosecuting against the plain- 
tifï in the Suprême Court of the state of New Jersey a suit at law for 
damages; that service of the summons issued in that suit was at- 
tempted to be made upon the défendant by service upon the Secre- 
tary of State of the state of New Jersey, under Laws N. J. 1900, c. 
124; that for the reasons alleged in the bill such attempted service 
was wholly null and void; that the défendant did not appear, and 
judgment by default for want of appearance was entered against it. 
The bill prays that the défendant herein be enjoined from prosecuting 
his action to final judgment by assessing damages and from ail further 
proceedings therein. 

[ 1 ] At the hearing on bill and answer the District Court, regarding 
the proceedings to hâve been prematurely begun, disniissed the bill on 
the theory that the equity powers by which a fédéral court will re- 
strain a person from gathering the fruits of a void judgment obtained 
in a state court do not extend to judgments which are merely inter- 
locutory, and that, if an injunction were granted as prayed in this 
case, it would operate, not to restrain the enforcement of a void judg- 
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ment (for this judgment, being interlocutory, is not capable of en- 
forcement), but "to stay proceedings in any court of a state," in viola- 
tion of section 265 of the Judicial Code (Comp. St. § 1242), and to 
prevent the rendition by that court of a final judgment which might 
conceivablv be entirely valid (Essanay Film Mfg. Co. v. Kane [D. C] 
256 Fed. 271). 

We think the court was right both in dismissing the bill and in the 
reasons given therefor. The sole purpose of the bill is to obtain an 
injunction to prevent the défendant proceeding in the state court. The 
practical efïect of such injunction would be to enjoin the state court 
from proceeding in the action. Such an injunction, except under the 
Bankruptc}' Act (Comp. St. § 9585 et seq.), no court of the United 
States can grant. With this exception it is expressly forbidden by 
statu te. Judicial Code, § 265 ; Diggs v. Wolcott, 4 Cranch, 179, 2 L. 
Ed. 587; Dial v. Reynolds, 96 U. S. 340, 24 L. Ed. 644. The ban of 
the statute is not evaded by directing the injunction to the litigating 
party. Peck v. Jenness, 7 How. 612, 12 L. Ed. 841 ; Cœur d'Alêne 
Ry. & Nav. Co. v. Spalding, 93 Fed. 280, 35 C. C. A. 295. This rule 
is not modified by Simon v. Southern Railway Co., 236 U. S. 115, 35 
Sup. Ct. 255, 59 L. Ed. 492. The crux of that décision, as we under- 
stand it, is embodied in the following sentence appearing on page 124 
of 236 U. S., on page 258 of 35 Sup. Ct. (59 L. Ed. 492): 

"But when the lltigatlon lias ended and a final judgment has been ob- 
talned— iind when the plalntifC endeavors to use such judgment — a new state 
of tacts, not withln the language of the statute, may arise." 

In the case at bar no one of the three conditions there mentioned by 
the Suprême Court exists. The litigation in the Suprême Court of 
New Jersey has not ended, a final judgment has not been obtained, 
and, no final judgment having been obtained, the plaintifif is, of course, 
not endeavoring to enforce such judgment. 

[2] Furthermore, the state court has jurisdiction of the subject- 
matter of the suit instituted therein by this défendant. It has fuU 
power to détermine whether by the service of the summons upon the 
Secretary of State it acquired jurisdiction over the Essanay Film Man- 
ufacturing Company. Under thèse circumstances the plaintiff is not 
remediless, save in a court of equity. An appeal to a court of equity 
to restrain proceedings in another court compétent to décide every 
question that may arise in the course of the proceedings is without 
support in principle and unwarrantably tends to the multiplication of 
litigation and the production of delay. Wilson v. Lambert, 168 U. S. 
611, 618, 18 Sup. Ct. 217, 42 L. Ed. 599. 

The decree below must be affirmed. 



LEE WING WAH V. WHITE 961 

(2S4 P.) 

LEE WING WAH et al. v. WHITE, Immigration Com'r. 

(Circuit Court of Appeàls, Xinth Circuit. May 3, 1020.) 

No. 3407. 

Habeas corpus <@=>23(1) — Aliens cannot complain of want of hearing before 
board, where they refused to dismiss to peniiit such hearing. 

On liabeas corpus by persons denied admission to tlie Tînited States aa 
foreign-liorn sons of a nativc-born citizen, tbey coiild not complain that 
they were not granted a hearing before a board of spécial inquiry, where, 
after, me right to .such hearing was uphold in another case, défendants' at- 
torneys were requested, and refused, to con.sent to a dismissal of the 
court proceeding, in order that the case might be reheard before such 
board. 

Appeal from the District Court of the United States for the First 
Division of the Northern District of CaUfornia ; Maurice T. Dooiing, 
Judge. 

Habeas corpus by Lee Wing Wah and another against Edward 
White, Commissioner of Immigration for the Port of San Francisco. 
From a judgment sustaining a demurrer to the pétition, the petition- 
ers appeal. Affirmed. 

Geo. A. McGovvan, of San Francisco, Cal., for appellants. 
Annette Abbott Adams, U. S. Atty., and Ben F. Geis, Asst. U. S. 
Atty., both of San Francisco, Cal., for appellee. 

Before GILBERT and MORROW, Circuit Judges, and WOLVER- 
TON, District Judge. 

GILBERT, Circuit Judge. On March 24, 1917, the appellants made 
application to enter the LTnited States claiming to be foreign-born sons 
of Lee Gim, a native-born citizen of the United States. On April 
19, 1917, upon the testimony taken, the Acting Commissioner of Im- 
migration denied their right to enter the United States on the ground 
that they had not satisfactorily shown their relationship to their al- 
leged father. On appeal to the Secretary of Labor, upon a review 
of ail the évidence, the décision was affirmed. On June 4, 1917, the 
appellants filed in the court below their pétition for a writ of habeas 
corpus, to which a demurrer was sustained. 

On the appeal to this court but two points require considération. It 
is contended that the immigration officiais were without jurisdiction 
to hear the application, and that the same should hâve been first de- 
termined by a spécial board of inquiry appointed by the Commissioner 
of Immigration from the immigration officiais, under the Act of 
February 20, 1907, 34 Stat. 898, and citation is made of décisions of this 
court in Quan Hing Sun v. White, 254 Fed. 402, 165 C. C. A. 622, 
and Jeong Quey How v. White, 258 Fed. 618, 170 C. C. A. 72. The 
first of those cases was decided on October 11, 1918, long after the 
conclusion of the hearing in the présent case. It appears that after 
that décision the immigration officiais at Washington issued instruc- 
tions to local officers that ail cases then pending at the several ports 
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of entry, regardless of the stage reached in the examination, be re- 
examined before a board of spécial inquiry. It is not denied that the 
attorneys for the appellants herein were requested to consent to a 
dismissal of the court proceeding then pending, in order that the case 
might be reheard before a board of spécial inquiry, and that the re- 
quest was denied. Such being the case, the appellants hâve no stand- 
ing now to complain that they were denied a hearing before a board 
of spécial inquiry. 

We find no merit in the contention that the appellants were denied 
a fair hearing, or that in view of the évidence it was an abuse of dis- 
crétion to deny their right to enter the United States. The testimony 
of the appellants and that of their alleged father and alleged brother, 
who were in the United States, diiïered in a marked degree, and it 
was on such discrepancies that the conclusion of the immigration 
officiais wâs based. 

We find no error. The judgment is affirmed. 



CRAWSHAW et al. v. CORBETT. 

(Circuit Court of Appeals, VAghlh Circuit. Mardi 22, 1920.) 
No. 5478. 

1. Railroads <S=5%, New, vol. 6A Key-No. Séries — Injunction granted man- 

ager under fédéral control should be limited to duratlon of control. 

An injunction granted to complainant solely by virtue of his office as 
gênerai manager of a railroacl under tlie Tînited State.s Railroad Admin- 
istration sliould liave been limited in duratlon to the period of United 
States control. 

2. Evidence ®=»20(2) — Judicial notice of termination of fédéral control of 

railroads. 

The court takes judicial notice that United States control of the rail- 
roads ceased on March 1, 1920. 

Appeal from the District Court of the United States for the Western 
District of Missouri ; Arba S. Van Valkenburgh, Judge. 

Suit by William M. Corbett, as General Manager, Kansas Terminal 
Railway, against Ross Crawshaw and others. From a decree granting 
the injunction prayed for, défendants appeal. Remanded, with instruc- 
tions to modify the decree. 

John M. Cleary, of Kansas City, Mo. (Clif Langsdale, of Kansas 
City, Mo., on the brief), for appellants. 

S. W. Sawyer, of Kansas City, Mo. (Samuel W. Moore, Joseph A. 
Guthrie and John H. Lathrop, ail of Kansas City, Mo., on the brief), 
for appellee. 

Before HOOK and CARLAND, Circuit Judges. 

CARLAND, Circuit Judge. [1, 2] The only right or authority ap^- 
pellee had to ask for an injunction against appellants in the premises 
was by virtue of his office as gênerai manager of Kansas City Terminal 
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Railroad, having been appointée! to that office by Haie Holden, ré- 
gional director under W. G. McAdoo, Director General of the United 
States Railroad Administration. The injunction, when granted by 
the District Cotirt, ought to hâve been limited in duration to the 
period of United States control. That control having ceased on March 
1, 1920, of which we take jtidicial notice, the case on the merits has 
become moot. The injunction granted was permanent and vmlimited in 
duration. 

We therefore remand the case to the District Court, with instruc- 
tions to modify the decree entered, so that its duration will cease as 
herein indicated. 



J. H. DAY CO. V. MOUNTAIN CITY MILL CO. et aL 

(Circuit Court of Appeals, Sixth Circuit. May 11, 1920.) 

No. 3294. 

1. Patents «S^SSS — 865,461, for improvement in cracker-cutting machines, în- 
valid and not infringed. 

The Ward patent, No. 865,461, for means for moving the cutting mecha- 
nism of cracker-cutting machines during the cutting opération in line 
with and at the same rate of speed as the moving sheet of dougli to be 
eut, and for means for removing the scrap from tlie eut sheet, held void 
for want of invention, and not infringed, even if valid, as to the spécifie 
mechanical means devised. 
3. Patents <S=27(2) — Substituting for means employed by earlier patentée of 
means employed in analogous art not invention. 

Where an earlier patent disclosed means for effecting unison of move- 
ment between biscuit-cutting machinery and the material to be eut, the 
substitution thercfor of means alread.v employed in the brick-making art 
in connection with the cutting of plastic clay was not invention ; there 
being a substantial analogy between the two arts. 

3. Patents ©=310(7) — Notice of défense of prior invention not insuflicient lor 

omission of inventor's address. 

In a patent infringement suit, notice of the défense of prior invention 
by G. was not insnfficicnt, though G.'s address was omitted, where the 
notice identified him as the président of one of the défendants, a corpora- 
tion which bore his name. 

4. Patents <S?='314 — Findings of anticipation and priority of invention not in- 

consistent. 

In a patent infringement suit, the tinding that plalntiff's Invention was 
anticipated by a machine manufactured by G. and a flnding of priority 
of invention as disclosed by G.'s patent spécification and claims were not 
inconsistent. 

Appeal from the District Court of the United States for the 
Eastern District of Tennessee ; Edward T. Sanford, Judge. 

Suit by the J. H. Day Company against the Mountain City Mill 
Company and another. From a decree dismissing the bill (257 
Fed. 561), plaintifï appeals. Affirmed. 

Jas. L. Hopkins, of St. Louis, Mo., for appellant. 
Eaurance A. Janney, of Chicago, III., for appellces. 

Before KNAPPEN, DENISON, and DONAHUE, Circuit Judges. 

(gSsFoi other cases see same topio & KEY-NUMBER in ail Key-Numbered Dlgests & Indexes 
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KNAPPEN, Circuit Judge. Suit for infringement of United 
States patent to Ward, No. 865,461, September 10, 1907, and Unit- 
ed States patent to Allison & Pinkney, No. 1,112,184, September 29, 
1914, both relating to cracker-cutting machines. The District Judge 
found the claims of the Ward patent in suit (Nos. 1 to 9, both in- 
clusive) void for anticipation, and that patentées were not the first 
and original inventors of the mechanism disclosed in the claims of 
the Allison & Pinkney patent in suit, viz. claims 1 and 2. This ap- 
peal is from a decree dismissing the bill. 

[1] 1. The Ward Patent. In the usual type of cracker-cutting 
machines previous to Ward the dough sheet, formed between roll- 
ers, was deposited upon and carried by a traveling apron, which was 
given a step by step forward movement. This was known as the 
ratchet or step by step type. The cutting of the dough into desired 
form was done by vertically reciprocating cutters descending upon 
the dough while the apron is standing still. The stated object of 
Ward's invention is to provide a mechanism by which the crackers 
are eut from the sheet by a cutter moving in unison with the feed 
of the sheet, and without stopping the sheet during the cutting stroke 
of the dies. For effecting this resuit he disclosed a crank and pit- 
man and bell crank mechanism, connected with the cutter-carrying 
bed and the dough-carrying apron, by which, as the bell crank is 
rocked, the entire cutting mechanism is reciprocated in the line of 
travel of the apron, so that at the instant of cutting the cutter and 
dough sheet (as designed) move together at substantially the same 
speed, so effecting a continuons and uninterrupted opération. The 
first claim is as follows : 

"1. In a machine for cutting crackers and the like, means for feeding the 
sheet of dough continuously through tlie machine, reciprocating mechanism 
for cutting same into caîies, with means for moving the cutting mechanism 
during thé cutting opération In line witli and at the same rate of speed as 
the continuously moving sheet." 

The remaining claims in suit contain nothing calling for spécial 
mention at this time, except that claim 2 contains a gênerai élé- 
ment of "means for removing the scrap from the eut sheet," and in 
claims 3, 5 and 9 the words, "a cutter acting at right angles to the 
apron" are used, instead of "reciprocating mechanism for cutting 
the same into cakes." 

Setting to one side for the présent the scrap-removing feature of 
claim 2, it is obvious that, so far as the claims in suit are concerned, 
Ward's contribution to the cracker-cutting art is limited to such 
invention as may be found in his provision for unison of movement 
between cutters and dough sheet. In our opinion such invention is not 
présent. Ward was not the first, even in the biscuit-cutting art, 
to provide for unison of movement between cutter knives and the 
material to be eut. Perky, in 1901 (thus antedating Ward's appli- 
cation nearly five years), disclosed a machine for cutting shredded 
wheat biscuit, by which the biscuit material, carried upon a con- 
tinuously moving conveyor, is subdivided by a séries of vertically 
operating knives carried by endiess belts above and below the bis- 
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cuit-conveyor, the knives thus traveling in unison with the feed of 
the material during the cutting opération. The idea of unison of 
movement between cutters and material was thus old in what is es- 
sentially a biscuit-cutting art; and although Ward's method, as ap- 
pUed to ordinary crackers, of accompHshing unison of movement 
lay horizontal reciprocation of the vertically reciprocating cutter- 
heads of that old art differed from Perky's method of a plurality of 
knives carried by belts moving constantly in unison with the feed of 
the material, yet in the mechanical arts generally not only was it 
old to effect unison of movement between cutters and the material 
to be eut, but it was old to accomplish such unison by a longitudi- 
nal reciprocation of the cutting élément. This is illustrated by the 
patent to SHck (1902) on mechanism for punching a traveling iron 
strap as it is fed continuously forward by rolls ; the punching be- 
ing accomplished by a reciprocating movement of dies, causing their 
travel with the same speed as that of the strap at the instant of 
cutting. It is further illustrated by the patent to Hovey, which re- 
quires more extended référence. 

The Hovey patent (No. 129,411, July 16, 1872) disclosed, in a 
brick machine, mechanism whereby the clay, after leaving the die, 
is carried by an endless apron under a vertically reciprocating knife, 
which is also reciprocated longitudinally with the movement of the 
apron; the knife thereby moving forward at the instant of cutting 
with the same velocity as that at which the column of clay is moving. 
Hovey's mechanism for longitudinal reciprocation of the cutter heads 
is the substantial équivalent of that employed by Ward. It is this 
Hovey device which the District Judge found to anticipate the de- 
vice of the Ward patent. The différences between the mechanism 
of Hovey and that of Ward are so slight that Hovey would unques- 
tionably anticipate Ward, were Hovey's device in the biscuit-making 
art. Indeed, this is conceded by plaintifï's expert. 

[2] We may concède, for the purposes of this opinion, that the 
brick-making art and its problems are not so closely analogous to 
the cracker-making art as to make Hovey's disclosure an absolute 
anticipation of Ward. It may also be assumed, for the same pur- 
pose, that, were the Perky patent out of the case, the présence of 
the Hovey and kindred devices in the brick-cutting art would not 
be enough to deny invention to Ward in adapting the Hovey device 
to the cracker-cutting art. But such is not the case presented. There is 
a substantial degree of analogy between the brick-cutting and crack- 
er-cutting arts ; both deal with the problem of cutting a moving 
sheet of plastic material; and the Patent Oflîce recognized a sub- 
stantial analogy between the tvv-o arts in citing, as against the Ward 
application, the Chambers' patent of 1884, on brick-making mech- 
anism. The dominant fact is that, when Ward entered the field, 
Perky had already applied to the biscuit-cutting art the idea of 
moving cutters and material to be eut in unison, had reduced the 
idea to practice, and had disclosed to the public operative mecha- 
nism therefor. It clearly would not hâve been invention to apply 
to ordinary cracker cutting Perky's method of vertically operating 
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knives carried by belts moving in unison with the feed of the bis- 
cuit material. It seems equally clear that there was no invention in 
substituting for Perky's means of effecting unison of movement 
the means disclosed by Hovey for effecting such unison in an art 
containing so mucli analogy as that of cuttinj^ a sheet of plastic 
clay (Rjinsome Co. v. United Co. [C. C. A. 2] 177 Fed. 413, 416, 
101 C. C. A. 217; McKay-Copeland Co. v. Copeland Co. [C. C] 
77 Fed. 306, 311; Id. [C. C. A. 1] 80 Fed. 518, 25 C. C. A. 611; 
Ohmer v. Ohmer [C. C. A. 6] 238 Fed. 182, 192, 151 C. C. A. 258), 
and that the patent is therefore invalid. 

But, even were Ward entitled to protection to the extent to which 
he may hâve devised or adopted spécifie mechanical means for adapt- 
ing Hovey's device to the cutting of crackers, he would be entitled 
in no event to more than that, and such spécifie means we think 
défendant cannot be said to employ, in view of the prior art on 
this subject. While défendant employs a horizontally reciprocat- 
ing cutter head, its back and forth movement, comraunicated through 
a rock shaft, is made, by a highly complex mechanism, to combine 
a rotary movement of the crank Connecting the main shaft to the 
rock shaft with a bodily back and forth movement of the bearing 
about which the crank shaft revolves, thus producing a constant 
and invariable movement of the cutter head during about one-third 
of the révolution of the crank shaft instead of (as in Ward's de- 
vice) during only the moment when the cutter is corapleting the 
eut and is starting on its upward movement. Defendant's mecha- 
nism in this regard is concededly superior to Ward's. Indeed, in- 
fringement is not alleged as to either of Ward's last five elaims, 
which include Ward's mechanism for effecting the back and forth 
movement, although defendant's mechanism is also adjustable. 

The inclusion in claim 2 of the serap-removing élément — "means 
for removing the scrap from the eut sheet" — does not work an ex- 
ception in favor of invention in that claim. A scrap remover was 
a well-known feature of the old step by step cracker- cutting ma- 
chine. The types employed by Ward and défendant, respectively, 
are both old in the art. The addition to the "unison" type of ma- 
chine of this old and common feature of the step by step machine 
involved no more than mechanical skill. 

2. The Allison & Pinkney Patent. The elaims in suit relate en- 
tirely to a "pan-skipping" mechanism ; they are printed in the mar- 
gin.^ As already said, the trial judge found that Allison & Pink- 
ney were not the inventors of the mechanism disclosed. The per- 
tinent history is briefly this : February 20, 1909, Thomas L. Green 

1 "1. A pan carrier, consistlng of an endle.ss conveyor, a pan-skipping mech- 
anism co-operating witli said conveyor and means for setting said conveyor 
relatively lorward or backward wlille in motion for tlie purpose of registering 
the pans with tlie pan skip. 

"2. A pan carrier, consisting of an endless conveyor, a pan-skipping mecha- 
nism arranged to actuate said conveyor at certain intervals, means for drlv- 
ing said conveyor, and manusiUy operated means for aeceleratlng or retarding 
the movement of .said conveyor for the purpose of registering the pans wltli 
tlie pan sliip." 
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applied for a patent, which was issued April 18, 1916. Meanwhile, 
on August 3, 1912 (three years after Green's application), AIH- 
son & Pinkney filed their application, and patent thereon was is- 
sued September 14, 1914. One of Green's original claims covered 
generally the subject-matter of Allison & Pinkney's first and sec- 
ond claims. After the issue of the Allison & Pinkney patent the 
Patent Office declared an interférence between Allison & Pinkney's 
first and second claims and the fortieth and forty-first claims of 
Green as amended to meet the Patent Office requirement. That 
office adjudicated the inventions to be identical and awarded prior- 
ity of invention to Green. Allison & Pinkney's appeal to the Court 
of Appeals for the District of Columbia was there dismissed. 

On the trial of the instant case below, priority of invention, as 
between Allison & Pinkney and Green, vc'as directly in issue. Green 
testified on this subject, as did also one Morton, an engineer in 
Green & Co.'s factory in 1909. The testimony of both of thèse 
witnesses was taken in open court. Judge Sanford not only found 
by his decree that Green was the first and original inventer of the 
improvement in question, but in his opinion, filed as basis of that 
decree, said: 

"The proof shows, in my opinion, beyond reasonable doiibt, that Allison & 
Pinkney were not the flrst and original inventors of the differential pan-skip 
mechanism disclosed in claims 1 and 2 of the Allison & Pinkney patent, 
* * * and that the first and original inventer thereof was Thomas L. 
Green, the président of the défendant Green Company, who, as early as 1909, 
invented this mechanism, constructed a machine embodying the same and 
successfuUy operated it in Cardiff, Wales. On this point I am entirely sat- 
iiified as to the truthfulness and substantial accuracy of the testimony given 
by defendant's witne.sses, Green and Morton, the correctness of which I see 
no substantial ground for questioning." 

The Cardifl: machine was manufactured in the United States. 

[3] Considération of the testimony suggests no sufficient reason 
for questioning the correctness of Judge Sanford's conclusion, and 
we see no merit in the objection that the notice of the défense of 
prior invention by Green is insufficient. Its only defect was in 
omilting Green's address; but the notice identified him as the prés- 
ident of the Thomas L. Green Company (one of the défendants), 
which in fact bears his name, and no one could well hâve failed to 
understand Green's identity. The objection impresses us as de- 
void of substance. 

This conclusion makcs it unnecessary to pass upon plaintifï's 
contention that Green's patent, applied for before he built the Car- 
difï machine, does not cover what plaintiff claims to be the inven- 
tion of Allison & Pinkney, viz. the employment of a differential gear- 
ing as either an accelerating or retarding mechanism, and the reg- 
istering of thé pans with the pan skip while the pan conveyors are 
moving, in acordance with which contention plaintiff disclaims an 
interprétation of the Allison & Pinkney patent which would include 
what plaintiff claims is the inechanism shown by Green's patent 
(priority to that extent being conceded to Green), but which plain- 
tiff says requires disconnecting the pan conveyor from its driving 
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power and pan-skipping mechanism. However we think plain- 
tiff's contention in this regard not well taken. It does not accord 
with wliat seems a proper interprétation of Green's spécification, 
which we think discloses a continuons pan feed through a positive 
gear transmission and adjusting means for setting the pan carrier 
forward or bàckward during the opération of the machine, so as 
to register the pans with the skipping mechanism. Plaintiff's con- 
tention in this respect was also specifically rejected by the Circuit 
Court of Appeals for the Seventh Circuit, in a suit upon the Green 
patent. Taggart Baking Co. v. Green, 2.S7 Fed. 87, 168 C. C. A. 
299. Plaintiff's contention is also opposed to the view taken by the 
patent office in awarding priority to Green. 

[4] We see no inconsistency between a finding of anticipation 
by Green's Cardiff machine and priority of invention as disclosed 
by Green's patent spécification and claims. 

It results from thèse views that the decree of the District Court 
should be afiirmed. 



NATHAN ANKLET SUPPORT CO., Inc., et al. v. CAMMEYER, Inc. 

(Circuit Court of Appeals, Second Circuit. February 24, 1920.) 

No. 147. 

Patents <S=>328 — For inner sole for shoes void for lack of invention. 

Tlie Nathan patent, No. 873,775, for an inner sole for shoes having vari- 
ously located pockets for the in.sertion of fllling to correct abnormal ten- 
dencies of the foot, held void for lack of invention and anticipation In 
the prior art. 

Appeal from the District Court of the United States for the South- 
ern District of New York. 

Suit in equity by the Nathan Anklet Support Company, Incor- 
porated, and the Arrowsmith Manufacturing Company, Incorporated, 
against Cammeyer, Incorporated. Decree for défendant, and com- 
plainants appeal. Affirmed. 

Stephen J. Cox, of New York City, for appellants. 
James Love Hopkins, of St. Louis, Mo., and Redding & Greeley, of 
New York City, for appellee. 

Before WARD, HOUGH, and MANTON, Circuit Judges. 

MANTON, Circuit Judge. Letters patent No. 873,775 were issued 
December 17, 1907, to Benjamin Nathan. Later the patent was as- 
signed by his executors to the Nathan Company on July 31, 1917. 
The Arrowsmith Manufacturing Company, Incorporated, is the sole 
licensee. Both corporations bave joined in this action against the 
appellee claiming infringement. The appellants are engaged in 
manufacturing and selling inner soles or supports. The appellee is a 
New York corporation engaged in selling the alleged infringing sup- 
ports. What the appellee sells is manufactured by the Wizard 

C=i'"or otlier cases see same topic cSi KEif-NU-MBEll in ail Key-Numbered Dlgests & Indexe» 
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Foot Appliance Company, of St. Louis, Mo. The appellee's product 
is made pursuant to the Block patents, No. 1,043,058, No. 1,191,655, 
and No. 1,127,349. The District Court dismissed the bill on grounds 
of noninfringement and because the trial judge found that the pat- 
ent in suit was not sufficiently successful to warrant a libéral in- 
terprétation of the daims. The claims in suit are 1, 2, 6, and 7, and 
are as f ollows : 

"1. An iniier sole comprising a plnrality of layers secin-ed together and hav- 
ins lietwpen the same as a .substantially wedge-shaped pocket, which is opeu 
along the contiguotis marginal eUge of the inner sole, and a removable sub- 
stantially wedge-shaped fllling member for said pocket. 

"2. An inner sole comprising a plurallty of layers secnred together and hav- 
Ing between the same a plurallty of poekets, which are open at the opposite 
marginal edges of the inner sole and are iiarrowed toward the longitudinal 
center of tlie same, and a removable substantially wedge-shaped fllling mem- 
ber, which is adapted to either of said poekets.'' 

"6. An inner sole comprising a plurallty of layers with a pocket, which is 
open along the marginal edge of the insole, and a removable filling member, 
wliich is adapted to said i^ocket and is tliicker at its outer than at its inner 
edge. 

"7. An inner sole comprising a plurallty of layers secured together and pro- 
vided between said layers with a pocket, which is open along the marginal edge 
of the iusole and narrows theuce toward the longitudinal center of the insole, 
and a removable substantially wedge-shaped fllling member, which is adapted 
to .said pocket, said fllling member being thicker at its outer than at its inner 
edge and narrower at its inner edge than at its outer edge." 

The appellants contend that the prior art does not disclose anything 
tending to limit the scope of the patent in question, and that the in- 
venter has provided improvements relative to inner soles adapted 
to be worn in shoes and provided with means for adjustably support- 
ing various portions of the bottom of the foot, thus correcting weak- 
ness or ahnormalities, such as flat foot, metatarsalgia, and Morton's 
painful toe. The spécifications of the patent describe the embodiment 
in détail and show an inner sole composed of two layers of material 
secured together, so as to form poekets for wedge-shaped inserts, be- 
ing for the bail of the foot, or the metatarsal bone, or the instep arch, 
and for the heel. The two layers of material are not sewn or secured 
together in the ordinary manner, but are left open at their edges and 
secured in the interior, so that the poekets thus formed for the récep- 
tion of the wedges are entirely open at the margin of the insole to re- 
ceive the wedges, which bave every edge substantially coïncident with 
the marginal edges of the insole. The bail, instep, and heel poekets 
are separated from each other by stitches. They take the form sub- 
stantially of parallelograms, and thus secure the séparation of the 
poekets and the correct placement for the wedges. The wedges may 
be of any desired form, and two or more of them may be used in 
one pocket, if required. It is further provided : 

"For example, if the wcai'er has a tendency to throw his right foot for- 
ward and wear ont tlie sole of his shoe at its outside front edge, and by the 
strain thus produced upon the foot cause callous or corns to develop. by in- 
serting the insert or fllling member /p. iu tlie pocket from the corresponding 
side of the insole, the foot of the wearer is tlirown toward the other side, the 
pressure upon the skin relleved, and the corn or callous soon caused to dis- 
appear. Similarly, if the tendency is such that the sole has greater wear im- 
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posed on Its Inside front edge, it can be correeted by placlng the Insert or 
fiUing member In the slde of said pocket if) opposite to that hereinbefore mcn- 
tloned. Again, if the wearer of a shoe linds that the arch of the foot needs 
an extra support, the insert 42! may be placed in the pocket 50, proiaded for 
that purpose, and at elther side thereof, thus turnisliing the support required. 
In a similar manner, tlie wedge ''/S may be inserted in the pocket t>0 at the heel 
of the inner sole, from either side thereof. The location of (hese pockcts in 
forms of inner sole iUustrated herein are merely suggestive. It is obvious 
that, by varying the position of the stitches employed to unité the lower and 
intermediate layers of the sole, pockets may be formed at any desired place 
along the edge of the sole for the réception of an appropriate insert or flUing 
member, and vvhile I prefer the form herein iUustrated, yet it is not to be un- 
derstood that the invention in ail respects is restrieted thereto." 

The inserts are removable and may be made of any devised thick- 
ness and placed in différent pockets to accommodate the correction 
required for the wearer's foot. The appellants contend that the fun- 
damental composition of the patent improvements was a support for 
correcting abnormal tendencies of the foot in every portion thereof, 
without necessitating a change of supports, or any altération or ad- 
justment that could be made by a person of ordinary skill and intelli- 
gence, and without tools. Thus it is claimed that the inventor's idea 
has led to a universally adjustable support for ail foot troubles, wheth- 
er located at the bail, instep, or heel, or at two or more of thèse places. 

The art was well and highly developed before Nathan entered the 
field, and this was best iUustrated by what took place in the Patent 
Office on Nathan's application. The entire description and claims of 
Nathan were canceled on October 19, 1906. The original description 
detailed the uses of the inner soles with their variously located pockets, 
in which wedges were to be seated to increase the thickness of the 
sole. The new description described the insole as adapted for use 
without any insert, and the layers of the insole as being of approxi- 
mately the same size, so as to lie smoothly upon each other when the 
inserts or filling members were removed. Thèse characteristics were 
not developed in the original description. The idea of "means" by 
which this is accompHshed is new, and was not contained in the orig- 
inal description. The original description provided for means where- 
by inequalities in the sole may be provided when needed. No new 
oath accompanies the new description, and for want of it a patent 
has been held to be void. Steward v. American Lava Co., 215 U. S. 
161, 30 Sup. _Ct. 46, 54 L. Ed. 139. 

But we think the patent lacks invention, and is therefore invalid. 
The patent granted to Korwan, No. 632,529, September 5, 1899, shows 
a marginally open pocket and a removable wedge insert. Nathan ac- 
quiesced in this construction, by admission in the Patent Office that 
Korwan anticipated appellants' first claims, and accordingly withdrew 
his claims. The patent to Waite, No. 797,243, granted August 15, 
1905, has a pocket in the heel lining forming layers, and that pocket 
receives a wedge-shaped insert. The description of the patent says 
that the cushion gives a gênerai wedge-shaped section to the completed 
devices. Both of thèse patents, we think, anticipated the appellant's in- 
vention. Waite shows a Block insert (Block's patent) in a single pocket, 
in an insole, located at the heel of the shoe. 
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What Nathan did was to duplicate that pocket and provide for an 
insert at varions other locations. Mère duplication is not invention, 
but ordinary mechanical skill. Topliff v. Topliff, 145 U. S. 156, 12 
Sup. Ct. 825, 36 h. Ed. 658; Slawson v. Grand St. Ry. Co., 107 U. 
S. 649, 2 Sup. Ct. 663, 27 L. Ed. 576. Where the use of one deflecting 
plate in a lumber sawing machine was old, there is no invention in 
using two such plates. Dunbar v. Meyers, 94 U. S. 187, 24 L. Ed. 34. 
Nathan in his claims, as above stated, refers to the inner sole as com- 
prising a plurality of layers secured together and having hetween the 
same a substantially wedge-shaped pocket. This is shown in the pat- 
ent to Waite, No. 797,243. The Waite patent shows an inner sole 
comprising a plurality of layers secured together and having between 
them a substantially wedge-shaped pocket, which is open along the con- 
tiguous marginal edge of the inner sole, and a removable substantially 
wedge-shaped filling member for said pocket. At best, for appellants, 
it may be said that he progressed step by step to the desired resuit, but 
not one completed whole ; and each is entitled only to the spécifie f orm 
or device which he produces. Each other inventor is entitled to his 
own specified form, so long as it dififcrs from those of his competitors 
and does not include theirs. Railway Co. v. Sayles, 97 U. S. 554, 24 
E. Ed. 1053. Nathan accepted from the Patent Office a narrower claim 
than that contained in his original application. This claim, as allowed, 
must be read and interpreted with référence to the rejected claim in 
the state of the prior art. It cannot cover that which was rejected by 
the Patent Office or disclosed by the prior art. Hubbell v. U. S., 179 
U. S. 77, 21 Sup. Ct. 24, 45 L. Ed. 95. 

Nathan is deemed to hâve surrendered and disclaimed what he con- 
ceded, and to hâve accepted the language of the patent as it was ulti- 
mately granted. American Stove Co. v. Cleveland Foundry Co., 158 
Fed. 978, 86 C. C. A. 182. We think that the Nathan alleged invention 
is but a duplication of what has already been disclosed hy the prior 
art, and is not sufficient to support the claim of invention. 

The decree is affirmed. 



W. F. SCIIULTHEISS CO. et al. v. PHILLIPS et al. 

(Circuit Court of Appeals, NInth Circuit. May 3, 1920.) 
No. 3279. 

1. Patents ®=>168(2) — ^Limited to précise form of claims allowed after objec- 

tions and amendments. 

Where a patent was not obtained untll after numerous objections and 
amendments of claims on référence to prior patents, the patentée is limit- 
ed to the précise form and language of the claims allowed. 

2. Patents <S=>328 — For soU pipe connection anticipated and not infringed. 

The Bode patent, No. 762,980, issued June 21, 1904, for a soil-pipe con- 
nection for closet bowls, held anticipated by the Dellamore patent, issued 
May 6, 1902, and also not infringed by the device sold by défendant. 

Appeal from the District Court of the United States for the South- 
ern Division of the Southern District of Calif ornia ; Oscar A. Trip- 
p et, Judge. 

^=3Foi oUier cases s*e same topic & KBIY-NUMBBR in ail Key-Numbered Dlgests & Indexes 
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Suit by the W. P. Schultheiss Company and another against Lucius 
Ernest Phillips and others, copartners doing business as the Phillips 
Iron Works. From a decree for défendants, plaintiffs appeai. Af- 
firmed. 

Ernest L. Wallace and Joseph F. Westall, both of Los Angeles, Cal., 
for appellants. 

Raymond Ives Blakeslee, of Los Angeles, Cal., for appellees. 

Before GILBERT, ROSS, and HUNT, Circuit Judges. 

ROSS, Circuit Judge. To this suit for the alleged infringement 
of certain letters patent for a soil-pipe connection for water-closet 
hoppers the défendants, who are the appellees hère, pleaded want of 
invention, anticipation, and noninfringement. The court below dis- 
missed the bill, at the cost of the complainants, from which decree 
the latter brought the présent appeai. 

The patent upon which the suit was brought was issued June 2L 
1904, to one Bode, the rights under which, whatever they were, sub- 
sequently passed to the appellants. It is not contended that the 
défendants themselves directly infringed anything covered by that 
patent, but that they contributed to such infringement by making 
and selling to others a certain pièce, variously referred to in the 
record as "ring," "collar," and "cup," for use, and which was used, 
by the purchasers in violation of the rights conferred by the appel- 
lants' patent. In that patent this pièce is referred to as a "cup," 
and is thus described in the spécifications: 

"ïhe end of the soil pipe 6 is surrounded by a cup e, which is slipped over 
the same as soon as the soil pipes 1) and o are coimected witli each other. 
The cup e is provided at its upper end wlth a flange e', adapted to rest upon 
the floor c, and at its lower end with a flange e'^, formins an openiiig e^, 
through which the pipe fi is inserted. The cup e is of iuverted frusto-conical 
form to permit the pipe section fi to assume, as mny be required, any angular 
position with respect to the wall of the cup wlthout contacting therewith. 
Tliis affords at ail time.s sufïicient space between the soil pipe fi and cup e to 
lutroduce a soft fluid packing / to firndy secure the pipe in the cup, whatever 
the angular position of the soil pij)e may be with respect to the position of the 
cup e, and thus to render the same water and gas tlght. The inverted frusto- 
conical cup e extends below the floor c of tlie structure to permit of the 
introduction of a packing / between the pipe and internai wall of said cup 
and also in order that the lower flange d^ of the hopper d in its vertical po- 
sition may be parallel with tlie flange <?' of the cup c, so that a dlskllke wash- 
er ff may be introduced between the flange (U of the hopper d and the flange 
e' of the cup e, as well as the packing / in the sald cup e." 

The cup thus described has a flange which rests upon the top 
of the floor, preventing the cup from falling through the hole made 
in the floor for the necessary connection with the pipe ; the shape 
of the cup, it is contended, being such as to permit the soil pipe 
to assume any angular position with respect to the wall of the cup 
and at the same time permit the introduction of the necessary pack- 
ing to render the connection water and gas tight, and, further, that 
the flange of the cup also permits the introduction of a washer be- 
tween it and the hopper or bowl. 



W. p. SCHULTHEISS CO. V. PHILLIPS 973 

(264 F.j 

[1] In the first place it is to be observed that the claims of tlie 
Bode patent included the cup only as one of the éléments of the coin- 
bination set eut in the spécifications relating to the arrangement 
of the soil-pipe connection which he declared constituted his inven- 
tion, and that tliere is no claim to the cup itself as such ; and it 
is to be borne in mind, also, that the file wrapper introduced in évi- 
dence clearly shows that the Bode patent was not obtained until after 
numerous objections and amendments of claims on référence to prior 
patents — particularly the patent theretofore issued to one Dellamore. 
Under such circumstances the law is well settled that the patentée 
is limited to the précise form and language of the claims allowed. 
See the récent décisions of this court in the cases of Cole v. Hook- 
stratten Cigar Co., 250 Fed. 629, 162 C. C. A. 645, and Wilson & Wil- 
lard Mfg. Co. V. Union Tool Co., 249 Fed. 729, 161 C. C. A. 639, and 
authorities there cited. 

[2] The patent to Dellamore was issued May 6, 1902, and was for 
certain waste-pipe connections for closet bowls, consisting of certain 
novel features of construction, combination, and arrangement of parts 
specifically described in the spécifications of the patent, including the 
connection of the bowl with the waste pipe by means of a collar, 
which, together with its functions and the opération of the patented 
combination, is thus described : 

"ïo connect the bowl to the waste pipe by means of the collar, the low-er 
portions of the bolts l'i are adapted to engage or al)ufc aRaiust the periphery 
of the collar between the lufrs 8 and 8"; the heads of the bolts being below 
said periphery. The bowl being ^4ven a partial turn, the bolts naturally sllde 
against tUe edges of the peri])hery of the collar between the lugs S and 8', 
thereby guiding the heads of the bolts Into the ehannels .') ; the lugs 8' serving 
as stops to prevent the bolts from being turned too far ont of Une, thereby 
rendering the heads of the bolts to more readily coaet with their respective 
ehannels." 

Declaring that "varions changes in the form, proportion, and dé- 
tails of construction may be made within the scope of the invention, 
without departing from the spirit or sacrificing any of the advan- 
tages thereof," Dellamore claimed: 

"The combination with the neck or tubular portion of a closet bowl formed 
•with an annular extension having a downwarclly projeeting flange, of a waste 
pipe, a collar flxed to the upper end thereof provided with equidistant periph- 
eral lugs, and two of the dianietrically opposite ones of which liaving re- 
versely arranged und(>rcut chainiels, the two other diametrically opposite 
lugs serving as stops, and bolts with heads ad.iustably connected to said ex- 
tension, said Iwlts being arranged lietween the stop lugs and ehannel lugs, and 
adapted to slide on the periphery of the collar, so as to permit of said heads 
of said bolts coacting with the reversely arranged channeled lugs, substan- 
tially as specified." 

The Dellamore patent was pleaded as anticipation, and other pat- 
ents and publications were admitted in évidence, for the purpose of 
showing the prior state of the art, in order that the court might prop- 
erly détermine the true scope of the one in suit. For convenience (as 
is frequently donc by the witnesses and counsel) we shall refer to the 
pièce constituting the connection between the bowl or hopper and the 
soil pipe, which counsel for the appellants say is the essence of the 
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invention of Bode, as the ring. They concède that the Dellamore 
combination disclosed the same combination as that adopted by Bode, 
but it is urged that there was no anticipation "because the Dellamore 
collar is not the cup of the Bode patent" ; the true functions of the 
two things bemg dnly considered. 

Both combînations required and provided for the caulking of fill- 
ing around the connection to prevent the leakage or escape of either 
water or gas. A careful considération of the évidence satisfies us that 
the court below was right in holding in efifect that the cup of the Bode 
patent and the collar of the previous patent to Dellamore performed 
precisely the same function and performed it in substantially the 
same way; and we are of the further opinion from the record that 
the complainants failed to sustain the burden resting upon them 
to show that the défendants to the suit infringed upon the précise 
form and language of the claims allowed to Bode. See authori- 
ties supra. Indeed, we are inclined to think from the évidence 
that the rings sold by the défendants, of which complaint is made, 
as nearly conform (if not more so) to the collar of the Dellamore 
patent than to the cup of that to Bode. 

The judgment is affirmed. 



NISBET V. PERKINS. 

(Circuit Court of Appeals, Second Circuit. February 18, 1920.) 

No. 129. 

Patents €=^328— For wind shield valid and infringed. 

The Nisbet patent. No. 1,238,803, for a wind shield for protecting the 
tonneau seats in passenger cars, held not anticipated, valid, and infringed. 

Appeal from the District Court of the United States for the South- 
ern District of New York. 

Suit by Théodore B. Nisbet agamst Alonzo D. Perkins. Decree 
for complainant, and défendant appeals. AfSrmed. 

W. P. Preble, of New York City, for appellant. 
Frank C. Cole, of New York City (Thomas Ewing, of New York 
City, of counsel), for appellee. 

Before WARD, ROGERS, and MANTON, Circuit Judges. 

MANTON, Circuit Judge. Letters patent No. 1,238,803, for an 
improvement in a wind shield for automobiles, was granted to the 
appellee on September 4, 1917. Claiming that the appellant infringed 
the appellee's patent, the appellee sued for such inf ringement. Claims 
2 and 4 axe relied on, and are as f oUows : 

"2. The combination of a pair of relatively movable rods, each of which la 
pivoted to move in a horizontal plane and capable of being brought into an 
overlapping position, sleeves slidably mounted upon the rods and movable lon- 
gltudinally thereof, a wind shield with hlnge ears and hinge pins for engaging 
the hinge ears supported by the sleeves, the hinge pins being sufficlently flexible 



€=;»For otber caseE see Bame topic & KBY-NUMBEB in ail Key-Numbered Digeste & Indexes 



NISBET V. PERKINS 975 

(264 P.) 

to permit the wind sbiold to be folrted around the rods when they are In ap- 
proximate aligument, substantially as described." 

"4. The combiiiation of a pair of relatively movable rods, each of which is 
pivoted to move in a horizontal plane and capable of beingbrought intoan over- 
lapping position, sleeves slidably mounted upon the rods and movable longi- 
tudinally thereof, a wind shield coniprising a main shield and a plurality of 
auxiliary shields, hinges Connecting the maiu shield with the auxiliary shield, 
comprising wing niombers and Connecting pins, tubes located bctween the co- 
functioning hinges and surrounding the pins, the pins being supported by and 
relatively movable with respect to the said sleeves, wherebj- the wind shield, 
with the sleeves, may l>e folded around the rods when they are in approximate 
alignment, substantially as described." 

The wind shield in question is made for the protection of the rear 
seats for tlie larger type of passenger cars and is ref erred to as a ton- 
neau wind shield. It is constructed so as to hâve a middle section of 
glass, flanked on both sides with smaller sections of wing glass. A 
support is provided upon the back of the front seat, and when the 
wind shield is opened and in use it is in front of the rear seat. When 
not in use, it may be turned down and so folded as to lie against the 
back of the front seat, with its upper edge brought close to the floor 
of the car. The improvement, which is the subject-matter of this 
invention, is the flexibility in the support which makes it possible to 
turn the shield down from the position of use to the position of non- 
use. The shield is supported between hinge pins. Thèse are made 
flexible. It is the flexibility that makes operative the folding down 
of the wind shield. This is an improvement of construction, and not 
merely an obvions function. There was a need in the art for such a 
convenience, and for protection against tearing of clothing; and this, 
that a shield be devised so that it might turn down and lie in an out of 
the way position and preferably against the back of the front seat, 
where it would be accessible and handy to again put it in a position 
of use without great inconvenience. This problem was attempted to 
be met by prior efforts of inventors and is best illustrated by the pat- 
ents to Auster, Labonte and Hofbauer. 

The appellant relied mainly upon the Hofbauer patent in his claim 
of anticipation. Hofbauer's wind shield provided two éléments for 
efïecting the folding. One is a pair of sleeves sliding on the support- 
ing rods for getting the shield forward, away from its position of 
normal use, to where it can be folded down. The other is a pair of 
hinges fitted with teeth and a clamp screw, whereby the shield may be 
swung backwards and downwards, until it lies close to the foot of 
the back of the front seat. The sleeves and hinges are separate, and 
because of this become perfectly aligned with each other. Because 
thèse two éléments were separate, their juxtaposition made the sup- 
ports of the shields awkward and inconvénient for passengers, both for 
manipulation and for passage. That the appellee's device is an im- 
provement is best evidenced by the now nonuse of the. Hofbauer device. 
Appellee accomplished the resuit of avoiding the objections to the use 
of the toothed joint, using sleeves which both slide upon the supporting 
rods when they are extended backwards and rotate around them 
when they are swung parallel with the back of the front seat. It was 
necessary to modify his construction further because the two sup- 
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porting rods, when swung nominally parallel with the seat back, could 
not come truly parallel to each other because of overlapping. If the 
folding was enforced in this situation, something miist either bend or 
break. To overcome this, he conceived the idea of hinge pins whicli 
were flexible, and yet strong and rigid enough to meet the wind pres- 
sure and jolting incurred upon the road. With the flexibility of the 
hinge pins, there was sufficient accommodation to permit of folding 
down the wind shield in the way planned. 

In claims 2 and 4 of the patent, the flexibility is fully described. 
The drawings show it. The shield form is rigidly connected to the 
sleeves which slide upon supporting rods. Rigidly connected with 
thèse sleeves are hinge pins, with which ears on the metallic corner 
pièces of the frame of the shield engage at the top and bottom. There 
is sufficient looseness to permit the sleeves sliding upon the rods and 
yet not enough to permit of rattling. The introduction of flexibility 
permitted the use of the sleeve of the appellee's patent to serve both as 
a slide upon the supporting rod and as a hinge for turning down the 
shield by simple rotation of the slidable sleeves by the supporting rods, 
while the rods are folded back against the rear of the front seat. 
Thus appellee afïected two functions for which Hofbauer had pro- 
vided a separate independent hinge and clamp, which was objection- 
able in practice. We think the resuit obtained by the appellee is 
novel. The prior art does not disclose the flexibility of the hinge pins, 
either during or owing to the turning of the wind shield around the 
overlapping supporting rods as axes of rotation. We find nothing in 
the prior art which indicates a tendency to bend the hinge pins. This 
applies to the three patents above, which are referred to as the prior 
art. Upon placing the finger in a position to observe by touch this 
bend, it is obvious that there is a substantial bending of the pins, and 
this answers, in a practical way, the claim that there is no bending. 
Indeed, if there was no bending, the mounting must either bend or 
there will be a break. 

We think the resuit is accomplished solely through the flexure of 
the hinge pins. The appellant's wind shield difi^ers from the appel- 
lee's wind shield only in so far as the brackets attached to me sleeve 
are in the form of a goose neck, in.stead of being straight. We find 
that flexure is not avoided in appellant's structure by the claim of 
the présence of lost motion between rod and sleeve. There is not 
sufficient lost motion to leave the structure mechanically acceptable, 
and not permit rattling, and yet function without the bending of the 
hinge pins in appellant's structure. We think it is no answer to say 
to this that the goose neck éliminâtes the requirements for flexure 
on the hinge pins. The présence of the goose neck is therefore irrele- 
vant. 

Decree affirmed. 
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AMERICAN CAX CO. v. MULKEY SALT CO. 

(Circuit Court of Appesils, Sixth Circuit. May 14, 1920.) 
No. 385S. 

1. Patents <2=^H28 — Claiin for a vessel of paper uiiited by fused cément antici- 
pated. 

The Harbpck patent, No. ], 002,002, claim 1, for a vessel haviiig walls. 
made of layers of paper uuited to eacli other by a fused cément, HeM 
void for anticipation. 

3. Patents <S=>3Ï(2) — Use of knovvn niaterial for kindred purpose not in- 
vention. 

Wliere duplex board, conipo.';ed of sheets of paper united by a fused 
cernent, was old in the art, and had been used for like or kindred puri)oses, 
its use in the manufficture of cans was not invention, but only a niatter of 
mechanical sklU and judginent. 

Appeal from the District Court of the United States for the Eastern 
District of Michigan ; Arthur J. Tuttle, Judge. 

Suit by the American Can Company against the Mulkey Sait Com- 
pany. From a decree dismissing the bill, plaintiff appeals. Affirmed. 

John W. Munday, of Chicago, 111., for appellant. 
Edw. N. Pagelsen, of Détroit, Mich., for appellee. 

Before KNAPPEN, DENISON, and DONAHUE, Circuit Judges. 

DONAHUE, Circuit Judge. This appeal présents the question of 
the validity of claim 1 of patent No. 1,062,002, issued to the Détroit 
Can Company on the 20th of May, 1913, on the application of the in- 
ventor, Jervis R. Harbeck, filed June 19, 1911, and assigned by him, 
before issue, to the Détroit Can Company and later assigned by that 
Company to the American Can Company. The District Court found 
from the évidence that claim 1 of this patent "is lacking in both novelty 
and invention and is invalid," and dismissed the bill of complaint to 
enjoin the défendant from further infringement and for damages. 

[ 1 ] The principal f eature of the claimed invention by Harbeck con- 
sists in the use of a fused cément to unité sheets of paper into duplex 
board, practically impervious to moisture, grease, and aroma. Claim 
1 reads as follows : 

"The vessel having walls made of layers of paper united to cach other by a 
fused cernent, substantially as specifled." 

In the dis])osition of this case it is unnecessary to review the évi- 
dence in détail. The letters patent introduced in évidence conclusively 
establish the fact that the use of fused cernent for the purpose of 
uniting sheets of pa])er into duplex board was old in the art at the 
time Mr. Harbeck claimed he made the discovery. The Court of 
Appeals of the District of Columbia, in reversing the ruling of the 
Patent Office refusing Harbeck's application for a patent, said: 

"No évidence wns tnken nor were aflidavits called for In the Patent Office. 
The statement of appellant in hi.s application niust bo accepted as true. The 
facts of discovery and of iitillty are admltted. It is not contended that im- 
pervious sheets made of layers of paper united by fused cernent capable of 
being converted into air-tiglit and water-proof vessels were in prlor use." 

©isFor other oases see same topic & KEY-NUMBBR in ail Key-Numbered Dlgesta & Indexes 
204 F.— 02 
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If the same admission were now made, this court would probably 
reach the same conclusion, but issue is joined by the pleadings in 
this case as to ail thèse questions, and the évidence establishes a state 
of facts entirely contrary to the admissions upon which the Court 
of Appeals of the District of Columbia relied in arriving at its judg- 
ment. 

In this connection it also appears that some of the more important 
exhibits showing the prior patent art that are before this court were 
not presented to that court in the appeal proceedings. Therefore the 
judgment of that court, predicated upon an entii-ely différent record, 
containing no évidence tending to prove that impervious duplex board 
made of sheets of paper united by fused cernent capable of being con- 
verted into air-tight and water-proof vessels was old in the art, and 
had been used for similar purposes and known commercially for more 
than two years prior to the time the Harbeck application for patent 
was filed, is not helpful in determining any of the questions involved in 
this case. 

[2] It follows that if duplex board composed of sheets of paper 
united together by a fused cément was old in the art, and had been 
used for like or kindred purposes, the use of this material by the ap- 
pellant in the manufacture of its cans is not invention, but a matter 
of mechanical skill and judgment. In this case, however, the évidence 
also warrants the conclusion that this use had been practically accom- 
plished, or at least fuUy anticipated by former patents. 

For the reasons above stated, the judgment of the District Court is 
affirmed. 



BAYLEY & SONS, Inc., v. KIÎICH. 

(District Court, D. New Jersey. March 6, 1020.) 

1. Patents ©=312(3) — Evidence sufBcient to show novelty, etc., of design. 

In suit for Infringement of a desisn patent covering a lighting fixture, 
évidence held suffieient to show that the design was new, produced a pleas- 
Ing impression, imparted a sensé of uniqueness in character, and that It 
created an enlarged demand for tlie goods and attained great popularity. 

2. Patents <§=>338 — Design for lighting fixture valid and infringed. 

The Bayley design patent, No. 49,59.'î, for a lighting fixture, held valid 
and not anticipated, and also infringed. 

3. Patents <^^=^25Z — Slight déviation, not detected by ordinary observation, 

does noi prevent infringement. 

A slight déviation in a Une, which covild be polnted ont by measurements 
of an expert, but not detected by the observation of the gênerai public, 
does not avoid infringement of a design patent. 

4. Patents <S=312(3) — Evidence suffieient to show infringement after notice. 

In a suit for infringement of a design patent covering a lighting fix- 
ture, évidence held to show infringement by défendant, after notice to him 
that the fixture sold by him was an infringement. 

In Equity. Suit by Bayley & Sons, Incorporated, against Harry 
Krich, trading as the Krich Light Company. Decree for plaintiff. 

^=3>For other cases see same toplç & KEY-NtIMBER in ail Key-Numbered Dlgests & Indexes 
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Wicoff & Lanning, of Trenton, N. J. (Dodson & Roe, of New York 
City, of counsel), for plaintiff. 

Warner & Warner, of Newark, N. J., for défendant. 

LYNCH, District Judge. The bill of complaint allèges an infringe- 
ment on the part of the défendant of United States design letters pat- 
tent No. 49,593, covering a lighting fixture knovvn as "Bayley's 
Equalite." It appears that in a proceeding brought by the plaintiff 
against the Standard Art Glass Company et al. in the Southern dis- 
trict of New York the patent in suit was declared valid, but this dé- 
cision was reversed by the Circuit Court of Appeals, Second Circuit. 
249 Fed. 478, 161 C. C. A. 436. I quote from the opinion of Judge 
Hough of the Circuit Court of Appeals (the underlining being mine) : 

"There are, however, otlier design patents issued to other inventors, relat- 
ing to the shapes of canopies and bowls for electric lights, and antedating the 
orie in suit, whlch In our opinion prevent the discovery of any invention in 
the patent at bar. It is urged in support of the decree below that the novel- 
ty of a design is to be tested as a whole, and that invention is persuasively 
shown by the commercial suecess of 'Equalite.' Undoubtedly a design must be 
viewed in its entirety, Its etfect is optical, and It ean no more be tested piece- 
meal than can a picture (Dobson v. Dornan, 118 V. S. 10, 6 Sup. Ct. 946, 30 
L. Ed. 63) ; but novelty is not invention, nor (an aid be found in the sales 
of 'Equalite.' That word covers the light and the fitting tliereof, ail the ma- 
terial as fastened together; and the évidence tùholly fails to shaw whether 
succesg is due to the mechanieal excellence of the whole article, or the pleasing 
shape of its 'canopy and howl' wliich (as siiown above) lias no necessary con- 
nection with the mechanics of the contrivance. To ascertain whether it re- 
quired invention to conceive and produce a plainly ribbed bell-shaped canopy 
proximately surmounting a hemispherical bovvl, we hâve considered the design 
patents belovv' noted, and applied rules of décision often and lately stated by 
this court." 

[1] In the instant case the plaintiff has offered considérable testi- 
mony of a character evidently not introduced in the New York case, 
which it is contended, completely discloses that the success of this 
Equalite is due to the pleasing shape of its canopy and boivl. This 
new évidence is supplied by a large number of witnesses familiar 
with the trade in varions parts of the country. The names, places 
of résidence, and occupations of thèse witnesses follow : 

H. A. Stone, manager of the fixture department of the Northwest- 
ern Electric Equipment Company, of St. Paul, Minn., who has been 
connected with the lighting fixture industry for the past 14 years; 
his activities being confined principally to the state of Minnesota. 

J. F. Ward, manager of the Northwestern Electric Equipment 
Company, of St. Paul, Minn. 

William A. Hall, secretary of the Minnesota Chandelier Company, 
St. Paul, Minn., who has been connected with the lighting fixture busi- 
ness for 21 years. 

M. J. Grady, manager of the Grady Fixture Manufacturing Com- 
pany, Minneapolis, Minn., connected with the lighting fixture busi- 
ness for 7 years. 

Edwin F. Guth, président of the St. Louis Brass Manufacturing 
Company, and connected with the electric lighting fixture business for 
over 17 years. 
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Charles M. Wempner, secretary of the St. Louis Brass Maniifac- 
turing Company, and connectée! with the fixture business for 27 years. 

H. E. Murphy, illuminating engineer, of Boston, Mass., and asso- 
ciated with the Hghting fixture business for about 12 years. 

Elmer L,. Evans, secretary and treasurer of O. R. Evans & Ero., 
Washington, D. C, connected with the Hghting fixture business for 17 
years. 

James Bayard Kelley, manager of the fixture department of Erank 
H. Stewart Electric Company, of Philadelphia, Pa., connected with 
that Company for 15 years. 

T. H. Howard, président of the Phœnix Glass Company, of Pitts- 
burgh, Pa., connected with that company for about 27 years. 

E. C. Flanagan, of Pittsburgh, salesman for the Phœnix Glass 
Company, and connected with that company for 9 years ; his activi- 
ties being most pronounced in Western Pennsylvania, Ohio, Kentucky, 
and West Virginia. 

A. H". Ebberts, an employé of the Phœnix Glass Company, of Pitts- 
burgh, and connected with that company for the past 10 years. 

Harold C. Dalton, proprietor of the Dalton Eighting Fixture Com- 
pany, of Boston, Mass., and connected with the lighting fixture busi- 
ness for at least 16 years. 

William F. Handel, manufacturer of lighting fixtures, of Hartford, 
Conn., and connected with the lighting fixture business for the past 
16 years. 

H. Bernard Jones, gênerai manager of the Art Métal Manufactur- 
ing Company, of Chicago, 111., and associated with the lighting fixture 
business for about 14 years. 

Ail of thèse witnesses testify that they are very familiar with the 
Equalite, remember when it came upon the market, relate its récep- 
tion, and recite the demand for it. Some of thèse witnesses are 
either competitors or employed by competitors of the plaintiff, but 
it is the unanimous opinion of ail of them that this Equalite, the prod- 
uct of the patent in suit, impressed them as being exceptionally at- 
tractive. I quote at random from their descriptions of it: 

"Handsonîe and beautiful ;" "extremely attractive, because of its beauty and 
style;" "simple and beautiful lines ;" "absolutel.y new ;" "of very graceful ap- 
pearance;" "Indispensable to tlie trade for ornamental work;" "something 
différent ;" "a very good seller, on account of its unique design and gracefid 
appearanee, whlcti other flxtures did not possess;" "so dlstlnctive, beautitui, 
and graceful in design that it was immediately purchased, * * » and has 
met with very great success, and has been greatly admlred by the purchasing 
public;" "the flrst fixture of this type ever seen, and hâve .seen nothing ap- 
proaching it in any way préviens to seeing it ;" "a very valuable and pleaslng 
Impression, and seemed to possess unusual beauty, caused by the grâce and 
symmetry of Its contour, particularly when illumina ted ;" "tlie fixture appealed 
by reason of its beautiful design ;" "it rcceived the most wonderful réception 
of any lighting fixture ever iilaced upon the market ;" "a very wonderful light- 
ing fixture, from the standpoint of beauty of design ;" "it was the design 
alone wnich impressed ;" "it seemed to be a working out of very graceful 
and beautiful lines in a very simple construction ;" "at the time I first saw 
the Equalite, it was a new design and looked as if it was pretty attractive ;" 
"I tnought it would be a ready seller, purely by reason of its beauty of design, 
which I knew would attract ail classes of buyers;" "it Impressed me as a 



BAYLEY & SONS V. KRICH 981 

(204 P.) 

wondprfully boauf ifiil design, whlch woiild appoal to the bTij-iiig public ;" *'I 
attribute its hirge sale to Its beauty of desisii, for tbat is the main factor in 
the sale of any lislitinR unit ;" "it inipressed me as a very beautiful and at- 
tractive unit, as mucn as being very etiicient." 

It is clear from this overwhelming testimony that the design of this 
light, when it appeared iipon the market, was absolutely new, and that 
it made an appeal to the observation, becaiise it possessed a sensé of 
iiniqueness and character. The testimony aLso clearly estabhshes that 
an increased demand for the goods of the originator was caused and 
that the Hght had a very large sale. 

The four tests laid down for determining the présence of inven- 
tion in a design patent are ail met — completely met. Ail of the wit- 
nesses, men of standing in the electric fixture business, testify that 
the design, viewed as a whole, was new ; that it produced a pleasing 
impression on the aesthetic sensé ; that it imparted a sensé of unique- 
ness and character : that it created an enlarged demand for the goods ; 
and that it attained great popularity. The court cannot ignore this 
abundant testimony which apparently was lacking in the New York 
case. 

[2] In view of the overwhelming mass of proof présent in this 
case, it does not seem to me that it would be proper for this court 
to do otherwise than to détermine that there was an invention. 

With respect to anticipation, référence is made to three patents of- 
fered in évidence and marked Defendant's Exhibits F. G. and H. 

One of them, the Pickhardt patent. No. 47,934, for which the appli- 
cation was filed May 10, 1915, was assigned to and became the prop- 
erty of the Phœnix Glass Company, of Pittsburgh, on October 5, 
1915. The président and two employés of the Phœnix Glass Company, 
as bas been noted above, hâve testified in the instant case. They 
agrée that the Equalite is a compétitive unit, and that it bas been on 
the market longer than the Pickhardt, which was patented on Oc- 
tober 5, 1915. It must not be overlooked that this testimony is from 
three persons who are connected with the manufacture and sale of 
the Pickhardt fixture. 

The Raymond patent, No. 48,082, also a design for a lighting fix- 
ture, applied for June 9, 1915, and issued in November, 1915, of 
course did not anticipate the patent in suit. According to Mr. IL B. 
Jones, gênerai manager of the Art Métal Manufacturing Company, 
of Chicago, the Equalite was the first upon the market; it being some 
time subséquent to the advent of the Equalite that the Raymond light 
first came out. 

The Grant device. No. 45,629, patented Apri! 21, 1914, cannot be 
regarded. it seems to me, as a lighting fixture at ail. It is entitled 
"Lamp, Shade or Reflector." While it may be true that the design 
of this Grant lamp shade resembles somewhat the design of the upper 
parts of the Raymond and Pickhardt fixtures, I am at a loss to com- 
prehend how it could, from a design vicwpoint, be considered to re- 
semble in any degree the upper portion of tlie patent in suit. 

It is .satisfactorily establi.shed that the Equalite was first .shipped from 
the factory on March 15, 1915. Not only is this testified to by Mr. 
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Bayley, the président of the plaintiff, and McAteer, its shipping clerk; 
but original records, which hâve every appearance of being authentic, 
are produced to corroborate their statenients in this respect. The 
trade generally came to recognize the design of the patent in suit 
as the création of the plaintifï, and as having been originated by that 
Company, and it became popularly known as "Bayley's EquaHte." The 
undisputed évidence is that this Equalite was put upon the market 
by the plaintiff long prior to the lighting fixture patents of Pickardt and 
Raymond referred to by the Circuit Court of Appeals in the Standard 
Case, supra. In view of the fact that the évidence presented by the 
record in the instant case absolutely and completely éliminâtes the 
patents upon which the Court of Appeals of the Second Circuit relied, 
and also supplies the proof which was there lacking, this court con- 
cludes that the patent in suit is valid. 

The next question is: Was there an infringement by this défend- 
ant? There can be no question whatever but that the fixture sold 
by the défendant resembles almost in every minute détail the ar- 
ticle covered by the pntent in suit. Many of the expert witnesses of 
the plaintiff, men who bave been connected with the electric light fix- 
ture business for many years, when shown the picture of the de- 
fendant's fixture and asked what it represented, stated that it was 
the "Equalite." A witness named Rutkin, called by défendant, at- 
tempted to deceive the court by stating that the defendant's exhibit 
"don't look anything like the shape in Bayley's 4,886." The fact is 
that they look so much alike that the defendant's witness Cohen, 
who, after pointing out what he regarded as différences between the 
two designs, testified as follows: 

"Well, if he didn't hâve In mind the fixture that lie had in his office, and he 
saw 1-hnt other fixture hangins somewheres else, he may hâve thoiight it was 
the same. Yon eannot tell thèse things." 

The fact is that there was so much resemblance between the two 
that the expert of the défendant had great difficulty in pointing out 
even minute différences between them. 

[3] If there were a slight déviation in a Une, which could be point- 
ed out by measurements of an expert, but not detected by the ob- 
servation of the gênerai public, in view of the case of Mygatt v. 
Schaffer, 218 Fed. 833, 134 C. C. A. 521, that fact would not avoid' 
infringement. In that case the court said: 

"In the case at bar the defendant's devico has a sllghtly lower neck or flatter 
hell than has the complalnant's. But the defendant's reflector is the com- 
plainant's reflector ; the slight change in the contour does not avoid infringe- 
ment." 

[4] It is established by évidence, and not successfuUy denied, that 
in the spring of 1917 the défendant was visited by the plaintiff's 
représentative, who told him that he had a patent on an electric light 
fixture which the défendant was displaying for sale in his salesrooms. 
Eben F. Oliver, an electric engineer and associated with the lighting 
fi.xture industry for the past 22 years, testified : 

That in the year 1917 he had the exclusive selling agency of the Equalite in 
Newark, N. J. That as a resuit of a conversation which he had with Barnes 
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and Ramirez. also selling agents of the plalntiff, early In the spring of 1917, 
he called at Krich's store in Newark, N. J., wliere he found displayed a lighting 
fixture resembling Bayley's patent. That he had a conversation witli the 
défendant, showing liim a photograpli, whicli he relates as follows : "Mr. 
Krich, I am Mr. Oliver, of Bayley & Sons, and you are selling an infringement 
of Bayley's Equalite No. 4,886, and you are installing some in Seeger's cigar 
store on Broad street. That's the fixture, pointing right to it as It hung up 
there on the fixiure racle" That Mr. Krich, roplied, using profane language, 
which the witness refused to repeat, by asserting that he would conduct his 
business as he saw fit, and directing Oliver to get out of his store. That during 
this vhsit Oliver "picked up" a blotter showing the eut of the fixture wliich 
Krich was displaying for sale, which blotter has been introduced as Exhibit 
P-1. 

The défendant testified that he never heard of the Equalite un- 
til the trial ; never had it in his place; never had a call for it. He was 
asked by his attorney : 

"Did you ever see this gentleman hère, Mr. Oliver? A. I just remind niyself 
that I did saw him * * * about two month ago, * • * and that's the 
flrst time I think I ever saw him in my life ; I could swear that again." 

He admits, however, that some one visited him in 1917 and said 
something to him about a patent on some unit; but he does not re- 
member the name of the patent which was mentioned, and admits tell- 
ing the man that he was going to run his own business the way lie un- 
derstood it ought to be run. He testified that the man showed him a 
picture of a fixture, and said he was a lawyer from the Bayley Com- 
pany. 

The defendant's demeanor was very unsatisfactory. He did not 
appear to be frank, but, on the contrary, was evasive in answering 
questions. Taking his testimony altogether, to put it mildly, I think 
it could reasonably be said that it was plain he was reluctant to testi- 
fy to the truth. He admits, however, that after this man visited him 
in 1917 he continued to sell the fixtures complained of. 

In view of the validity of this patent and the unquestionable in- 
fringement on the part of the défendant after notice to him, a decree 
will be entered in favor of the plaintifif. On the facts now at hand i 
do not f eel inclined to award anything in excess of the actual damages 
sustained. 

A decree in favor of the plaintifif will be entered. 



A. J. LINDEMANN & HOVERSON CO., Inc., v. J. ROSE & CO., Inc. 

(District Court, S. D. New York. December 2, 1919.) 
No. 15-212. ■ 

1. Patents '^='338 — For stove valid and infringed. 

The Lindemann patent. No. 1,127,0.52, for a stove adapted to burn both 
solid fuel and gas, held not anticipated, valid, and in a somewhat narrow 
field a pioneer ; also held, infringed. 
3. Patents <Sï=»247— Changing part to function imperfectly, and supplement- 
ing wlth nevv part, does not avoid infringement. 

A défendant cannot escape infringement, by so constructing and arrang- 
ing a part constituting an élément of the patent claims that it performs 

@=3For other cases see eame topic & KBY-NUMBER in ail Key-Numbered Digests & Indexes 
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the fnnction of tlie patentée! part iinpei'fectly, and tlien aildhip; another 
unpatented part, to insnre against the failure of the tirst-iiamed part to 
function properly. 

In Equity. Suit by A. J. Lindemann & Hoverson Company, Incor- 
porated, against J. Rose & Co., Incorporated. Decree for complainant. 

Stephen J. Cox, of New York City, for plaintiff. 
A. Parker Smith, of New York City, and J. McRoberts, of Chica- 
go, 111., for défendant. 

ROSE, District Judge. [1] Plaintiff sues défendant for infringe- 
ment of the Lindemann patent. No. 1,127,652, issued February 9, 
1915, by selling in this district cooking stoves made by Cribben & Sex- 
ton Company, of Chicago. The last named conducted the défense, 
although it did not enter its formai appearance. 

The value of a stove which could at one time be used with coal or 
wood as a fuel, and at another with gas, and at a third with both 
together, had long been appreciated. Varions inventors took out pat- 
ents for two-fuel stoves, some of which achieved the sought-for end 
more or less efficiently. There was, however, at least one drawback 
common to them ail. It was necessary in practice to remove some part 
of the mechanism, when changing from one fuel to another. This 
was sometimes more or less troublesome, and was always to a degree 
inconvénient. So far as the record discloses, the patent in suit was 
the first to solve the problem, and the plaintiff anticipated ail others in 
putting upon the market a stove which by the mère movement of a 
lever could be changed from a coal to a gas burner, or vice versa, and 
in which both fuels could be simultaneously used with some advantage. 
To accomplish this end the inventer had to make a number of adjnst- 
ments and provide for various contingencies, in some cheap, simple, 
and comparatively fool-proof way. 

When coal alone was used, it was désirable that ail the space with- 
in the oven should be available for cooking. It was necessary that 
the bottom of the oven should be in contact with the bot air drawn 
through the flue chambers from the fire box. Between the gas flame 
and the articles to be cooked there had to be interposed something 
which would keep the fiâmes from burning the food. Pie so organized 
bis combination that he had a useful oven, with the proper flue space 
to insure heating of the bottom when used as a coal stove, and the 
necessary defiector when gas was employed. He made a portion of 
the bottom of bis oven, when lifted, serve as a baffle for his gas burner. 
In his device the latter was so constructed that its fiâmes ascended 
vertically under a plate, having a diameter of about 10 or 12 inches. 

I see nothing in any of the many patents cited or in the évidence of 
prior use sufficient to raise any serions question as to validity. I can- 
not agrée with défendant that plaintiff made an aggregation as dis- 
tinguished from a combination. Anticipation more or less close may 
be found for each one of the separate éléments of plaintiff's claims, 
and sometimes for several oî them combined. Many of them serve 
functions which were also performed in the prior art. Uut before the 
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invention of tlie patent in suit no one had found ont how they could be 
combined to produce the new, convenient, and time-saving resuit they 
now achieve. The end sought was obvious to everybody. Plaintiff 
was the first to find eut how to attain it, and in a somewhat narrow 
field was a pioneer. The défendant has adopted in ail essentials the 
means which made plaintiff's stove workable and useful, introducing 
into it such changes only as it hoped would, in view of the phrase- 
ology of plaintiff's claims, enable it to escape the charge of infringe- 
ment; its stove was designed by those who were familiar with that 
of plaintiff ; they, too, as did the plaintiff, used a plate, which f ormed 
a part of the oven floor when the stove was burning solid fuel 
alone. 

Originally the plaintiff charged infringement of claims 1, 2, and 
3, and of 17 to 27, inclusive. During the course of the trial itwith- 
drew from considération claims 3, 26, and 27. At the conclusion of 
the argument it appeared to me, for the reasons already stated, that 
claims 1 and 2 were valid, and that they had been infringed, if any 
had been. As ail of them included the combination of claim 1, it was 
probable that, if an appeal were taken, the substantial issue between 
the parties could be more easily disposed of by coniining considéra- 
tion to the two important claims. Plaintiff acquiesced in this view, 
and asked permission to withdraw (without préjudice) ail the claims, 
except 1 and 2. Over the objection of the défendant, such permission 
was given. It did not appear how the défendant could be hurt there- 
by, and it seemed that the interests of the parties and the convenience 
of the appellate court would be furnished by this simplification of the 
issues. ' 

Claim 1 is for a combination of five éléments: (1) A combined solid 
fuel and gas burning stove. (2) An oven therein. (3) A gas burner 
chamber extending vertically across the fîue space between the oven 
and the oven bottom. (4) A plate seated in the oven bottom to cover 
the burner chamber and serving as a deflector when in a lifted po- 
sition. (5) A lifting mechanism for the plate. Claim 2 contains an 
additional élément of a damper, and to a degree limits some of the 
other éléments. It is unnecessary to discuss thèse claims separately, 
for there is no serions question that each of them reads on the de- 
fendant's structure, if, when the stove is used exclusively for coal, the 
plate, which in defendant's device, as in the plaintiff's, is seated in the 
oven bottom, serves, when lifted, the purpose of a deflector. 

[2] The gas burner of the plaintiff's stove is so constructed that 
its fiâmes ascend vertically under its deflector plate. The portion of 
defendant's oven fîoor which rises is much smaller than that of 
■plaintiff, having a diameter of a little more than 4 inches; but defend- 
ant's burner is so constructed that the orifices are arranged in a 
circle under the plate in such a way that the latter extends about one- 
quarter of an inch beyond them, The gas fiâmes, when the pressure 
is considérable, shoot out through thèse orifices in a direction which 
more nearly approximates to the horizontal than to the perpendicular. 
At lower pressures there is a tendency of the flames to curve up ver- 
tically along the edge of the plate. Défendant, in addition, furnishes 
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a spreader plate, which is a part of one of its oven racks, and which, 
it is distinctly stated in its patent, does not hâve "to be removed or 
placed in position when changing from gaseous fuel to solid, or vice 
versa." In another part of this patent it says : 

"In order to avoid the use of parts which must be removed w-hen the range 
is being nsed as a eoal range, we hâve provided a plate, which takes the place 
of one of the usual trays or détachable shelves tha t are employed in ovens ; 
this plate being preferably imperforated throughout the main central portion, 
* * * so that, when it is placed in its lovvermost position, it lies just above 
the burner when the latter is raised, spreadiug the llame and causing the prod- 
ucts of combustion to travel to the four vertical walls of the oven, before they 
rise into the main body of the oven." 

The évidence leaves in my mind no doubt that the portion of the de- 
vice which forms part of the oven floor and also part of the top for 
the burner serves the purpose of a deflector plate, and that with great 
care the stove will serve successfully as a gas burner with no other 
baffle for the flames. Unquestionably in ordinary everyday practice 
an additional spreader is highly useful; but that does not alter the 
fact that the défendant has a plate which, when seated in the oven 
bottom, covers the burner, and serves as a deflector when it is lifted. 

It follows that claims 1 and 2 are valid, and hâve been infringed. 



THE VIRGINIA. 

Pétition of HINES, Director General of Raiiroafls, et al. 

(District Court, D. Maryland. April 2, 1020.) 

1. Shipping ^^'à}û, New, vol. 8A Key-No. Séries — Director General of Rail- 

roads entitled to limitation of liability as cliarterer. 

The Director General of Railroads, with respect to ships taken over and 
operated as a part of the property of a railroad company, lield in effect 
a charterer, and entitled to limitation of liability, uuder liev. St. §§ 4282, 
4283 (Comp. St. §§ 8020, 8021), to the eame extent as a private charterer. 

2. Sliipping <S=>203 — Liability for death or injury of passengers not subject to 

limitation. 

The opération of Rev. St. § 4493 (Comp. St. § 8269), which makes the 
owner of a vessel liable for loss of llfe or property of a passenger through 
any neglect or failure to comply with statutory requirements, or through 
known defects or imperfections of steaming apparatus or huU, is not re- 
stricted by anything in section 4283 (section 8021) limiting liability. 

3. Sliipping ©=5308 — Mère négligence does not neccssarily establish "privity 

and linowledge." 

Mère négligence, pure and simple, In and of itself does not necessarily 
establish the existence on the part of the owner of a vessel of "privity and 
knowledge," witliln the meaning of Rev. St. § 4283 (Comp. St. § 8021) ; 
but there may be négligence which will. 

4. Sliipping «S^SOÎ — Owner entitled to limit liability as to flre loss of cargo, 

but not as to passengers. 

Owner of a steaniship, which burned, causing loss of cargo, loss of life, 
injuries to passengers, and loss of their property, which was contrlbuted 
to by neglect of the owner and its représentatives to keep the fire-fighting 
equipment and boats of the vessel in effective condition and to mainram 

<g=>Por other cases see same toplo & KEY-NUMBER in ail Key-Numbered Digests & Indexes 
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the fire drills, ail of which were required by statute or régulation, and 
also by- default of tiie oliicers and crew in failing to use the means avail- 
able and to efflciently handle the boats, lield entitled to limit its llabillty 
as to cargo loss, but not as to deatli and injuries and loss of property of 
passengers. 

In Admiralty. Pétition of Walker D. Hines, Director General of 
Railroads, and the Baltimore Steam Packet Company, for limitation 
of liability on account of loss of the steamer Virginia, her cargo, etc. 
Pétition granted in part. 

George Weems Williams, of Baltimore, Md., for Baltimore Steam 
Packet Co. 

George Forbes, James U. Dennis, John Henrj' Skeen, Wm. D. 
Roycroft, Eli Frank, Frank, Emory & Beeuwkes, and George T. 
Mister, ail of Baltimore, Md., for claimants. 

ROSE, District Judge. In 1905, the steamship "Virginia" was built 
at Wilmington, Del, for the Baltimore Steam Packet Company, at 
a cost of nearly $320,000. Improvements were afterwards made to 
her, so that in the spring of 1919 she stood on her owner's books at 
$370,000. Her market value was then much greater. Many years 
before the packet company became a part of the Seaboard Air Line 
Railroad. When the government took over the latter, its vessels went 
along with the rest of its property, and were operated by the fédéral 
Director General of Railroads. 

At abotit 6:30 p. m. on the 23d of May, 1919, the Virginia, with 
passengers and freight, left Baltimore on one of her regular trips to 
Norfolk. Her engines were stopped when she was about 2 miles north 
of Smith's Point, to facilitate the flight of her passengers from a fire 
which had broken out on board. Most of them were saved. A few 
were not, and some of the survivors sufïered more or less serious in- 
juries. The clothes they had on, whatever they carried in their 
hands, and some of the lifeboats, were the only other burnable things 
to escape destruction. 

Other vessels, then in her vicinity, could not stand by until towing 
became practicable. Some time after they had left, a fishing steamer, 
the Chesapeake, belonging to the Seaboard Oil & Guano Company, on 
its way from Baltimore to Mila, a landing near the mouth of the 
Wicomico river, and some 3 miles south of Smith's Point, passed the 
still burning ship. The master of the 'Chesapeake, on his arrivai at 
his destination, sought and obtained its owner's permission to tow 
the Virginia in. He got back to her about noon. He says that she 
had drifted some 4 miles to the eastward of her former position. He 
thinks, if she had been left alone, she would hâve shortly gone ashore 
on Smith's Island. She probably would not hâve been much hurt 
if she had, but it would hâve cost soraething to hâve gotten her ofiE 
again. She was still too hot for any one to go aboard, so a line was 
made fast to an anchor hanging over her .starboard bow. That was 
easy to do, but there was a chance that those who tried it might be 
hurt by something dropping from the wreck. By 7 in the evening, 
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the Virginia was at Mila. Shortly thereafter, a wrecking tug, sent 
by her owners from Norfolk, arrived. Night and rain had set in. 
The wreck was within the river's mouth, and the master of the tug 
conckided to leave her for that occasion where she was. Two days 
later he came back for her and towed her to Baltimore. 

In thèse proceedings, what is left of her has been appraised at 
$23,000. The master, owner, and crew of the Chesapeake claim 
salvage. They are entitled to a moderate award. Six hundred dollars 
seems ample. Her owner should get three-fourths of it. The re- 
maining quarter should be distributed among her master and crew, in 
proportion to their wages. 

[1] The Director General of Railroads, as well as the packet Com- 
pany, seek the protection of R. S. §§ 4282, 4283 (Comp. St. §§ 8020, 
8021). The claimants contend that he has no right to it. They say 
that he was neither the owner nor the charterer, and is therefore 
not within the letter of the statutes, and that he is outside their 
spirit, as the Congressional purpose to encourage American investment 
in ships could not be furthered by limiting his liability. 

The Director General would seem to be in every substantial sensé 
a charterer, albeit one who fixed his own terms of hire. The govern- 
ment paid for the use of the ships, and promised to return them when 
its need of them had passed. The language of more than one of 
the war-time acts confirms the common understanding that Congress 
wished to change as little as was possible the former relations between 
the railroads and the ships, on one side, and those portions of the 
public which came into contact with them, on the other. It would 
seem that he may avail himself of the Limited Liability Acts to the 
same extent as a private charterer, and no further. 

It is admitted that section 4282 (Comp. St. § 8020) has no application 
to claims for deaths, personal injuries, or the destruction of passen- 
gers' baggage. The Marine City (D. C.) 6 Fed. 413. It is argued 
that, notwithstanding sections 4283, 4493 (sections 8021, 8269), re- 
quire their payment in full, because it is said they had their origin in 
the négligent failure of the petitioners to comply with the provisions 
of the steamboat inspection laws, and the régulations made thereunder. 
Ail the claimants unité in the contention that their right of recovery 
is not limited by 4283, as in their view what happened was the natural 
resuit of causes of which the petitioners had privity or knowledge. 
The questions to be passed upon are therefore : 

(1) Did the default of the ofificers and crew cause or contribute to 
the injury to the passengers, or the loss of their baggage? If so, the 
petitioners are in any event answerable to an amount equal to the value 
of the wreck. 

(2) Was the fire or the failure to extinguish it before harm was 
done, the resuit of the négligence of the petitioners? If it was, the 
cargo owners may share in the distribution of the amount the petition- 
ers can be required to pay. 

(3) Were the inspection laws and régulations obeyed, and, if they 
were not, did such disobedience bave its part in causing the hurt to 
the passengers or their baggage ? If it did, was such disobedience the 
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resuit o£ the négligence of the petitioners ; and, if it was, are they 
entitled to limit their liability under section 4283 ? 

(4) Was the disaster the proximate resuit of something of which 
the petitioners had privity or knowledge? 

At the time of the fîre the ship was in Maryland waters, and the 
rights of the death claimants dépend upon its law. The fire, which 
broke out on this large and costly steamer, with its freight of human 
lives and valuable merchandise, did its work without let or hindrance. 
Statutory enactments and officiai régulations required that the ship 
should be equipped with an elaborate and expensive fîre-fîghting ap- 
paratus, and that the crew should be kept well drilled in their use. 
The machinery and its appliances were ail there. They were in gogd 
order, if we are to believe the testimony for the petitioners, uncon- 
tradicted as it is by anything except their utter failure on the one 
occasion in which there was any need for them. Weekly fire drills 
had been duly, if perchance perf unctorily, held ; yet, when the fire 
came, everything and everybody would hâve been every whit as well 
off if there had been no pumps, fire lines, or hose on board, and if 
the crew had never seen or heard of them before. She had lifeboats 
and liferafts sufficient to hâve carried safely every soûl on board. 
After the fire was discovered, there was far more than ample time to 
hâve lowered and launched ail of them, with the possible exception 
of two or three. There were men enough in the crew to hâve manned 
raost of them. Only half of them in fact got away from the ship, 
and one of thèse subsequently capsized — in truth, because there was 
on her no one of the ship's company who, either by officiai position 
or Personal force of character, was capable of maintaining order on 
board. 

Although wind and sea were both in their most amiable mood, there 
would, in ail probability, hâve been an appalling loss of life, had not 
the fire broken out at the very hour at which the upbound vessels 
from Norfolk met those coming down from Baltimore. From the 
time the Virginia left her Baltimore wharf until midnight, or there- 
abouts, no one noticed anything which has any significance to the 
inquiry now on hand. A good deal of testimony was taken as to the 
doings of a couple of colored women of loose character, and of tl\e 
men of divers complexions who visted their amidship stateroom on 
the starboard side of the main saloon deck. Ail of this may be ignored. 
The witness who thought the fire might hâve originated in that room 
was almost certainly mistaken, and, if he was, the degree of disorder 
which had previously existed in or about it, and the vigilance, or the 
reverse, of the ship's officers in dealing with it, hâve no bearing upon 
anything which need be hère passed upon. 

Signs of fire were first seen on the freight deck, and there is reason 
to believe that it there originated. After smoke and perhaps flame 
had made passage from one end of it to the other impossible, it was 
still easy to move freely about the hold below and the saloon above. 
The trouble apparently began near the amidship freight gangway, 
close to the starboard side or skin of the ship. Passengers from 
starboard stateroom Windows above, the first assistant engineer, with 
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his head out of the after gangway on the starboard side, and persons 
on other vessels testify to seeing flames before they were visible 
to those who were on the freight deck itself. 

The testimony of the officers and crew of the ship leaves an abiding 
impression that there had been little watchfulness for possible out- 
breaks of fire. It is net easy to understand how the deck watchman 
could hâve been so long in learning that something was wrong. The 
record establishes that the fire was discovered by the Virginia's peu- 
ple, or at ail events should hâve been, earlier than they are willing to 
admit. The time they give is shown to be too late, by the évidence 
of passengers, who looked at their watches, and by the statements of 
the quartermasters of the City of Norfolk and of the City of Annap- 
olis respectively, the former of whom, on the northward, saw flames 
at 12:20, and the latter of whom made them out only a few minutes 
later from a point at least 8 miles to the southward. The wish, con- 
scious or subconscious, to escape the implications which a prompter 
discovery of the fire might raise, is explanation enough of the eager- 
ness of the Virginia's company to persuade themselves and others 
that there was little time between their first knowledge that anything 
was wrong and the final abandonment of the ship. 

We do not know what caused the fire. If the carelessness of any- 
body had any share in it, he bas kept the fact to himself . As the story 
is told by the witnesses for the petitioners, the first assistant engineer 
was the first of the ship's company to notice anything wrong. It 
was his watch. He tells us that he had stepped out of the engine 
room to the after freight gangway to look for Smith's Point Light. 
As he turned to go back to his station, he saw a puff of smoke coming 
eut of the starboard side of the vessel. He took another .look, and 
made out smoke, and, as he thought, a little flame, issuing from the 
amidship gangway. He went forward to investigate, but was stopped 
by the smoke. He ran into the engine room, and through the speak- 
ing tube told the first officer in the pilot house that there was smoke, 
and perhaps fire, below. The freight deck watchman was questioned, 
but reported that he saw nothing out of the way, but, when the first 
officer himself looked over the starboard side, he perceived smoke 
coming from the amidship gangway. He called the master, and in 
obédience to the latter's direction himself went down on the freight 
deck. He saw the smoke. He and others got down the fire hose, but 
no water came through it. In other parts of the ship, others had the 
same expérience. No water could be obtained. The engine room 
force swear that the fire pump was promptly started. 

The claimants suggest that ail this proves that either the fire line 
or the hose was in bad shape in some respect, which previous and com- 
pétent inspection would necessarily bave discovered. There is much 
testimony that the ship's fire-fighting apparatus was in good order. 
A little more than two months before, the government inspectors had 
examined and tested it. It had apparently worked satisfactorily when, 
on the Tuesday next preceding the disaster, the ship had conducted 
its last fire drill. About three hours before the fire was discovered, 
the pump had been used in ejecting ashes. There is nothing to the 
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contrary, except the undeniable fact that it would not work at the one 
time in the 14 years of the ship's life that there was need that it 
should. 

The petitioners suggest an explanation as to why thèse appliances, 
though in perfect order, were useless. The fire Une, which was of 
brass, came out of the engine room at about the level of the freight 
deck, and then rose vertically along the starboard side of the engine 
room casing to the ceiHng of that deck, which was, of course, the 
underside of the saloon deck fîooring. It then, as a 4-inch pipe, 
branched and ran horizontally towards stem and stern. It rested on 
métal stirrups, which were raade fast to the carlines supporting the 
saloon deck. The petitioners say that before an attempt was made 
to use the hose the fiâmes had already so burned the carlines that 
a number of stirrups fell out, and in conséquence the pipe itselt 
sagged and parted. After the fire it was found broken. At some 
stage of such a fire it was bound to give way, but what we need to 
know is when it did. 

Shortly after the wreck reached Baltimore, the steamboat inspec- 
tor found the valves of the fire pump were opened, as they should 
hâve been, had it been .properly set to work. From appearances, he 
thought they had not been touched since the fire. It would seem to be 
difficult to be certain about such a matter. A number of days had 
elapsed. It is possible that others had been on board before him. 

In harmony with the petitioners' theory is the fact that, a very little 
while after the attempt to use the hose had failed, the telegraph from 
the pilot house to the engine room was found to hâve given way. It 
ran alongside the fire Une, where the latter is supposed to hâve broken. 
Nevertheless, it is very difficult to accept the petitioners' explanation, 
or indeed impossible, if credcnce is to be given to some of their most 
important witnesses. Several of them testify they were on the freight 
deck after the time at which it is said the pump was started. They 
went as close as they could to the smoke. None of them saw fiâmes 
at that time. If their story be accurate, they could not hâve been 
very many feet away from the place at which the pipe broke, if it 
broke at ail. They heard no rush of water. They saw no steam, and 
yet, if the petitioners are right, at that very moment a 4-inch stream, 
under heavy pressure, must hâve been gushing from the broken pipe. 
Moreover, it is hard to understand how enough of the carlines could 
hâve been so badly burned as to permit a sufficiently large number 
of stirrups to give way to break the pipe, without fiâmes making 
their way up through the planks of the saloon deck. At that time, and 
for an appréciable period thereafter, nothing of this kind took place. 

The claimants argue that ail this proves that something must hâve 
been badly out of order before the fire began. That conclusion does 
not necessarily follow. There was much smoke in the engine room 
when it is said the pump was started. It is possible a mistake was 
made, in that the wrong valve might hâve been turned, as, for ex- 
ample, that used for ejecting ashes. The évidence that the pump and 
the line were in good condition is very strong. The facts are incon- 
sistent with the theory that the fiâmes broke the line before the time 
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at v/hich it was attempted to use the hose. The probabilities are that 
the pump was not properly set to vvork. If so, some one of the engine 
room force was lacking in the care and skill which he should hâve 
shown. Had they been exercised, the fire might hâve been checked 
before much harm was donc. Even so, neither of the petitioners are 
thereby made hable to any of the claimants beyond the value of his 
or its interest in the wreck. 

No one thought of the hand pumps. The existence of the sprinkler 
System with which the ship was equipped was on the night in question, 
as for many months before, ignored by every one on board. When 
it was found that the fire Une, as operated by the engine room pump, 
was useless, ail thought of fighting the fire was given up. To take to 
the boats was ail that was left. From that moment there was an end 
of ail real direction or command. Much allowance must rightly be 
made for the confusing and terrifying etïect of a midnight fire on 
shipboard, but, even so, there was on the part of the officers and crew 
of the Virginia a marked lack of that discipline, vigilance, and care 
to which the passengers were entitled, and which, had they been dis- 
played, would in ail probability hâve saved most of the lives and pre- 
vented much of the personal injuries for which compensation is hère 
sought. Speaking generally, nothing was done as it should hâve been. 

At the Virginia's weekly iîre drills, it was the established custom 
to give, on the ship's bell, the signal first to go to the fîre stations and 
then to take to the boats. The captain, on the night of the fire, was 
at ail times within a few feet of the bell. He had sufficient assistance 
at hand; but the bell was not sounded, and it apparently never oc- 
curred to him that it should be. It is doubtful whether some of the 
crew knew to which of the lif eboats they should go. It is certain that 
few of them, and not ail of the ofificers, went to those to which they 
were assigned. One lifeboat, which got away comparatively early, had 
on board it two or three of the crew, in addition to three officers, each 
of whom, according to the station bill, should hâve been in command 
of a separate boat. Several of the boats which got oflf later did so 
without any ofïicer, and with only one or two of the crew. Plugs, 
oar locks, and oars were missing, overlooked, negligently or badly 
handled by inexperienced passengers, and were largely useless. 

The Virginia remained on an even keel. Weather conditions were 
perfect. There was sufficient time, and yet only 6 of the 12 boats left 
the side of the ship, and one of them was upset as it reached the city 
of Norfolk. One of the lifeboats, loaded with passengers, while 
being lowered, broke loose and precipitated its occupants into the water. 
Some of them were drowned, and others injured. A subséquent in- 
spection of the boat showed that its stern post had broken or had 
been puUed out. 

The régulations require that each lifeboat and its tackle shall be of 
sufficient strength to be safely lowered into the water when loaded 
with its fuU complément of persons and equipment. What part, if 
any, the inexpérience of those who were helping to lower it may hâve 
had in bringing about this catastrophe, it is impossible to say ; but 
there is not enough in the record to charge the petitioners with previ- 
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ous privity or knowledge of any weakness in the lifeboat or in the 
appliances for getting it into the water. 

Another provision of the régulations — that the officer or seaman who 
is designated to command a lifeboat shall hâve a list of his men, and 
shall see that they are acquainted with their several dutieS and stations 
— was not generally obeyed, if at ail. It is unnecessary to go into 
further détails, and to do so, in view of the probability that the con- 
fusion of the occasion bas led to many erroneous statements from 
the witness stand, would doubtless do much injustice to individuals. 
There can be, however, little question that, had the lifeboats been 
handled by the officers and crew of the Virginia as skillfully as they 
should hâve been, few of the passengers would hâve died or been much 
hurt. 

The claimants assert that the breakdown of discipline at the critical 
moment was the natural, if not the inévitable, resuit of conditions 
which had long existed. They point to portions of the évidence which, 
in their view, show that the ship's fire drills had about them more ot 
form than of spirit. There is force in this contention. Such exercises 
tend to become perfunctory. It is hard, week after week, year in and 
year out, to throw life into practicing for an emergency which may 
never arise. Officers must be good disciplinarians to keep themselves 
and their men up to the mark in such matters. It may be doubted 
whether those in command of the Virginia were such; yet their ex- 
périence, standing, and réputation amply justified the petitioners in 
employing them. 

The government régulations require that différent groups of boats 
shall be used in turns at each successive boat drill, and that the latter 
and inspection shall be so arranged that the men thoroughly under- 
stand and are practiced in the duties they hâve to perform, and that 
ail boats and pontoon rafts on the ship, with the gear pertaining to 
them, are always ready for immédiate use. The first officer testified 
that the lifeboats on the hurricane deck, numbering one-third of ail 
the Virginia carried, were never used in the weekly drills. He said 
she never had men enough to man them, although he was nominally 
assigned to command one of them. It is quite plain that he looked 
upon them as intended for show rather than for use, and yet, even 
with them, the ship had never more than sufficient to take care of 
the full number of passengers and crew she was permitted to carry, 
and often did. On the other hand, it is certain that she had ail the 
men the régulations demanded, and indeed, on the night of the disaster, 
had a few more. 

At the hearing, every effort was made by the advocates for the 
claimants to learn what they could about the station bill, and in this, 
as in other efforts to get at the facts, the advocates for the petitioners 
lent their ready assistance. Ail that was really found out was that 
the bill of the Virginia was kept in a différent way from that on its 
sister ship, the Florida. On the latter ship, each man, when he first 
joined, had a number given him. On the station bill, that number 
was assigned to a definite fire station, a particular Hfeboat, and so on. 
It was not necessary to change such a station bill often, if at ail. On 
264 F.— 63 
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the Virginia it is overwhelmingly proved that the men were not given 
numbers, and that the bill therefore should hâve been altered every 
time a new man came on board, which was on the average perhaps 
of once a week. It was the business of the purser or assistant purser, 
or perhaps of the first officer, to make thèse corrections. The purser 
said he had looked at the station bill, but was not familiar with it. 
It is quite certain that he did not regard himself as charged with any 
responsibility concerning it, and in fact never had anything to do with- 
it. The assistant purser says that he had not. The first officer was 
silent on the subject. So far as the record shows, the Virginia's 
station bill had not been changed for 20 months, or since September, 
1917, when the former purser, Mr. Thurston, left, and this in the 
teeth of the provisions of the régulations that spécial duties, in the 
event of an emergency, shall be allotted to each member of the crew, 
and that the muster list shall show ail thèse spécial duties, and shall 
indicate particularly the station to which each man shall go and the 
duties which he is to perform. It was not surprising that on the 
night of the fire some of the crew did not know where they should 
go, or what they should do. 

Upon the assumption to which, as already stated, the évidence points 
that the fire line did not give way until an appréciable time after the 
fire was discovered, and the failure to get water through it was due 
to an angine room blunder, the hand pumps might hâve proved valu- 
able, had they been promptly resorted to. There was another portion 
of the fire-fighting apparatus which was utterly overlooked at the very 
time it was so sorely needed. Some years previously, upon the detnahd 
of the government, a sprinkler System had been installed on the f reight 
deck. It doubtless cost a considérable sum, and was straightway ^ f or- 
gotten. Everybody thought of it as the first officer obviously did of 
the hurricane deck lifeboats; it was there because the authorities 
thought it should be, but no practical man would ever want to use it. 

The very existence of a sprinkler System was not known to any 
of the proctors or advocates on either side. The petitioners had called 
every one of the ship's officers and crew who could be located. They 
had been examined and cross-examined. No one of them said a word 
about it. The hearing in court began on the 16th of December. Up 
until the morning of the 31st 60 or 70 witnesses had been examined in 
open court, and the dépositions of a score or more others had been 
read. Both sides had closed, without its ever having been alluded to. 
I had noticed the requirement of section 4171 of the Revised Statutes 
that passenger steamers should hâve at least two pipes of suitable di- 
mensions, one on each side of the vessel, to carry water to the upper 
decks. I wondered what construction had been put upon it in prac- 
tice, and I had the local inspector recalled to enlighten me. He said 
that for a great many years the authorities had held that a ship with 
but one main pipe, and that ail on one side, was properly equipped, 
if, as was the case on the Virginia, it had, at convenient intervais, 
branches by which the water could be carried to other parts of the 
vessel. It also appeared that the inspectors had permitted, without 
question, the hand pumps to be connected with the fire line, so that a 
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break anywhere in the latter would make theni, as well as the steam 
pump, 80 much useless furniture. If this were a new statute, I should 
at least pause before giving it the construction which the government 
officiais and the steamboat inspectors hâve put upon it, but after this 
lapse of time fairness requires that their ruling be accepted as cor- 
rect. La Bourgogne, 210 U. S. 132, 28 Sup. Ct. 664, 52 L,. Ed. 973. 

While testifying, the inspector spoke of a sprinkler System. Ques- 
tions were asked, and it was then brought to my attention for the 
first time that by a provision of the officiai régulations going into efïect 
on the 31st day of December, 1916, ail vessels carrying passengers, 
which also carry freight upon a main deck accessible to passengers 
or crew while the ship is being navigated, shall hâve installed in such 
main deck freight space, an efficient overhead water sprinkling System. 
It must be reliable and efficient, and so located that the volume of dis- 
charge will be sufficient entirely to cover or blanket the freight in case 
of fire. It is to be installed in such manner as to be easily and quickly 
accessible of opération, and is to be ready for service at ail times 
when freight or passengers are on board. 

The Virginia's chief engineer was at once recalled. He said that the 
cargo was habitually stored under the valves, so that nobody could 
get to them, and he admitted that for ail practical purposes this made 
the System useless. The chief stevedore said he always loaded the 
cargo so that the valves could be gotten at. He testified that the 
valve was at the amidship gangway on the starboard side, and there was 
no freight stowed there, "not in the gangway" ; but, when asked to 
describe the sprinkler system, he said "there were pipes that ran down 
through the deck overhead ; valves were there to turn the sprinkLei 
System on; I hâve never paid much attention to that business, be- 
cause it was out of my line." He also stated that "the company never 
gave me any instructions; only the engineer has told me about the 
valves there, to look out for them in the amidship gangway. I think 
there was a valve, but I am not positive ; a valve aft of the port side 
at the engine room gangway. I couldn't tell you how many valves 
there were." On the whole, I am satisfied that the chief engineer's 
admission was true. 

Mr. Key Compton was the fédéral manager of the steamboat lines 
for this district. He was in immédiate charge of the Virginia and 
Other vessels, and was in the habit of going aboard her on the average 
o£ two or three times a week. He admitted that he did not know 
particularly about the sprinkler system on the boat, and said that he 
took no steps to see how it worked. The superintending engineer, Mr. 
Webb, was the only other individual who can be said to hâve been a 
person whose privity or knowledge was that of the owner. He was 
examined on behalf of the petitioners. He said nothing about the 
sprinkler system. After its existence came out, he was not recalled. 
He might not hâve been available at the time, but no application to 
hear him has since been made. 

It is quite possible that, had anybody on board been kept familiar 
with the Sprinkler system, and had it been made the duty of a particu- 
lar individual to go to it on an alarm of fire, it might bave- been of 
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service. From what has been said, it necessarily follows that the de- 
fault of the officers and crew did contribute to the deaths and Person- 
al injuries and to the loss of passenger's baggage, so that the peti- 
tioners are answerable to the claimants therefor to at least the value 
of the wreck. 

The Virginia went down to Norfolk one night and came back to 
Baltimore the next. It was never more than a few hours away from 
the actual observation of the executive officers of its owner, and in 
fact, as the testimony of Mr. Compton and Mr. Webb shows, they 
vi^ere frequently on board her. Under such circumstances, they must 
hâve known that not ail the lifeboats were in turn used at the drills. 
The way in which the station bill was kept up, or not kept up, was 
one of the things that they should not hâve allowed to escape their 
attention. Most certainly, they made no attempt to hâve the sprinkler 
System kept useful. It follows that there was neglect in the petitioners 
themselves, as well as in their agents and servants, in seeing to it 
that the laws and régulations were obeyed. But for such négligence, 
the fire might hâve been extinguished before the cargo was destroyed. 
Consequently, section 4282 does not protect the petitioners against the 
claims of the owners of the lost merchandise. 

The inspection laws and régulations were not obeyed, and this dis- 
obedience had its part in causing the deaths, the injuries to the pas- 
sengers, and the loss of their baggage. Such disobedience was due 
in part at least to the personal négligence of the petitioners, as 
distinguished from that of their employés. If section 4493 means 
what it says, and its opération is not limited by section 4283, the pe- 
titioners are liable to the death, personal in jury, and baggage claim- 
ants to the full amount of the latter's loss. 

[2] In Butler v. Boston S. S. Co., 130 U. S. 553, 9 Sup. Ct. 612, 
Z2 L. Ed. 1017, the Suprême Court said that it has never held that 
section 4493 took away any protection given by section 4283, and in 
that case it was unnecessary to décide whether it did or did not. Eight 
years later, the Circuit Court of Appeals for the Ninth Circuit, Judge 
(now Mr. Justice) McKenna being one of the sitting three, ruled that 
the opération of section 4493 was not restricted by anything to be 
found in 4283. The Annie Faxon, 75 Fed. 312, 21 C. C. A. 366. So 
far as I am able to discover, no court has taken a contrary view. 

There is no call hère to consider whether the ship owner loses his 
right to limit his liability merely because his employés hâve failed to 
obey the inspection laws; he being without personal default in the 
matter. AU that need be said is that, as the authorities now are, a 
District Judge would scarcely be justified in holding that an owner is 
protected when, as in the instant proceedings, he has been himself per- 
sonally négligent in seeing that the statutes and régulations are com- 
plied with, and in jury to passengers and their baggage has resulted. 
Neither section 4283 nor 4493 has application to cargo claims. As 
against them, liability may be limited, unless their loss occurred with 
the privity or knowledge of the petitioners. 

[3] In La Bourgogne, 210 U. S. 122, 28 Sup. Ct. 673, 52 L. Ed. 
973, the Suprême Court said that "mère négligence, pure and simple. 
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in and of itself, does not necessarily establish the existence on the 
part of the owner of a vessel of privity and knowledge within the 
meaning of the statute." The language was carefully guarded. In 
the much later case of Richardson v. Harmon, 222 U. S. 100, 32 Sup. 
Ct. 27, 56 L. Ed. 110, the court stated that section 4282 leaves an 
owner "liable for his own fault, neglect, and contracts." The italics are 
mine. In Pendleton v. Benner Line, 246 U. S. 357, 38 Sup. Ct. 330, 
62 L. Ed. 770, the court said it was not disposed to disturb that very 
strong and deliberate intimation. In Capital Transportation Co. v. 
Cambria Steel Co., 249 U. S. 334, 39 Sup. Ct. 292, 63 L. Ed. 631, the 
court approved and applied its later décisions, but declared that it very 
much appreciated "the danger that the act should be eut down from its 
intended effect by too ea.sy a finding of privity or knowledge on the part 
of owners," and added, "We are not disposed to press the law in 
those directions further than the cases go." The détermination in 
other respects to give the statute a libéral construction for the benefit 
of owners is shown in the latest décision. Liverpool, Brazil & River 
Plate Steam Navigation Co. v. Brooklyn Eastern District Terminal, 
251 U. S. 48, 40 Sup. Ct. 66, 64 L. Ed. . 

The question is very close. I am not persuaded that the gênerai 
statement in Richardson v. Harmon was intended to modify or over- 
rule the more précise language used in La Bourgogne. There is no 
confîict between them. "Mère négligence, pure and simple, in and of 
itself," does not establish privity or knowledge. To do that, there 
must be something more than mère thoughtlessness or casual over- 
sight. But, as Richardson v. Harmon déclares, there are neglects 
that will. Perhaps the owner cannot deny privity or knowledge, if 
the disaster happened in whole or in part because he more or less 
consciously took a chance or closed his eyes to something he did not 
want to be bothered about, or because in some other way he fell 
short of what a fair-minded, well-informed, and impartial man would 
feel was his moral duty in the premises. 

[4] After much considération, and a great deal of hésitation, I bave 
concluded that the négligence of the petitioners does not amount to 
privity or knowledge, within the meaning of those words as used in 
section 4283. The conclusion of the whole maluer is that they may 
limit their liability as against cargo claimants, but not as against the 
claims of passengers or their dependents for deaths, personal injuries, 
or baggage. 
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PORT RICBTOIOND & BERGEN POINT FERRï CO. v. BOARD OF CHOSEN 
FREEHOLDERS OF HUDSON tOUNTY. 

(District Court, D. New Jersey. March 5, 1920.) 

1. Ferries ©=31 — Court cannot interfère with rates prescribed, unîess un- 

reasonable. 

The court cannot interfère witti rates of ferriage prescribed by a county 
board of chosen freeliolders, if they are not unreasonable. 

2. Ferries <S=31 — In detemiining reasonableness of rates, value determined 

as of date of inquiry. 

In determining whetlier rates of ferriage prescribed by a county board 
of cliosen freeholders are unreasonable, tlie value of the ferry company's 
property should be considered and determined as of the time when the 
inquiry is made regarding rates. 

3. Ferries <S=»31 — Evidence in rate case insufficient to show dépréciation 

items were charged to make a case. 

In a ferry company's suit to enjoin a county board from enforcing reso- 
lutions reducing the rate, évidence Aeid insuificient to show that complalnt 
listed dépréciation items in the years immediately preceding the institu- 
tion of the suit, in order to build up for itself a case warranting relief on 
the ground of confiscation. 

4. Ferries <©=»31 — As respects rates, company entitled to set aside amount 

for dépréciation and replacement. 

As respects the reasonableness of rates of ferriage prescribed by a coun- 
ty board, the ferry company is entitled to set aside something from its 
gross income to make good dépréciation and replacement of parts of its 
property. 

5. Ferries <S=>31 — Rates prescribed lield unreasonable, as not allovving fair 

retum. 

Where a county's own witness flxed the value of the property of a ferry 
company at $200,000, while the company's witnesses flxed a higher value, 
and, during the year it complied with resolutions reducing the rates of 
ferriage, it had a surplus of only $2,790.84, vvithout allowing anythihg for 
dépréciation, for wliich it claimed the right to set aside $7,500. the rates 
prescribed were unreasonable, as requirùig the company to operate the 
ferry at an Income not amounting to a reasonable return, if not to an ac- 
tual loss. 

6. Injunction <ê==113 — Ferry company not guilty of lâches in enjoining en- 

forcement of resolution Hxing rates. 

Where, soon after the adoption of resolutions by a county board in 1905, 
reducing rates of ferriage, the ferry company brought an action to test 
the legality of the resolutions, which was not flnally terminated until 
July, 1914, when the resolutions became effective, and a little over a year 
later the company sued for an injunction, on the ground that the rates 
were conflscatory, lâches was not chargeable to it. 

In Equity. Suit by the Port Richmond & Bergen Point Ferry Com- 
pany against the Board of Chosen Freeholders of the County of Hud- 
son for an injunction. PreHminary injunction made permanent. 

Frank Bergen, of Newark, N. J., for complainant. 
John J. Fallon, of Hoboken, N. J., for défendant. 

LYNCH, District Judge. The bill in this case allèges that the com- 
plainant, a New York corporation, for more than 30 years has main- 
tained and operated a ferry from Port Richmond, in Richmond 

,3z:3For other cases see sama topic & KBY-NUMBER in ail Key-Numbered Digests & Indexe» 



PORT RICHMOXD & B. P. FERRY CO. V. HUDSON COUNTY 999 

(264 P.) 

county, N. Y., to Bergen Point, in Hudson county, N. J. ; that the 
rate chargée! by the complainant for the carrying of adult passengers 
on and prier to July 6, 1905, was 5 cents each for a single crossing, 
which was 1 cent less than the rate for such service authorized by 
its charter, and 3 cents each for children; that on July 6, 1905, the 
défendant, under the alleged authority of an act of the Législature of 
New Jersey, passed February 6, 1799 (Laws 1703-1800, p. 350), 
adopted resolutions reducing the rate of ferriage previously charged 
by the complainant to 3 cents for each adult person and 2 cents for 
each person under 10 years of âge for single crossings, and 6 cents 
for each adult and 4 cents for each person under 10 years of âge 
for round trips; that shortly 'after the adoption of said resolutions 
the complainant began an action in the New Jersey Suprême Court 
for the purpose of testing the legality thereof, which litigation re- 
sulted in a judgment (80 N. J. Law, 614, 77 Atl. 1046) affirming the 
authority of the défendant to adopt the résolutions; that this judg- 
ment, upon writ of error, was affirmed by the Court of Errors and 
Appeals of New Jersey (82 N. J. Law, 536, 82 Atl. 729), and subse- 
quently by the United States Suprême Court (234 U. S. 317, 34 Sup. 
Ct. 821, 58 L. Ed. 1330); that upon the final termination of the liti- 
gation the resolutions became effective, and on July 8, 1914, the 
complainant began to comply therewith, and up to the filing of the bill 
(December 8, 1915) bas continued to comply therewith; that for the 
12 months ending July 31, 1915, during which period the resolutions 
were complied with, the gross income of the plaintiflf from the opéra- 
tion of its ferry was $54,467.70, and its operating expenses, including 
taxes and dépréciation, amounted to $59,176.95, there being a déficit 
of $4,709.15, which the complainant attributes to the réduction in 
the rates for passengers imposed by said resolutions, there being no 
change in the rates charged and collected for transporting horses, 
vehicles, and cattle, and other services perf ormed by the complainant ; 
that if the same number of passengers had been carried by the com- 
plainant that year, at the rates charged previous to the adoption of 
the resolutions for passenger carriage, the gross income would hâve 
been $73,311.35, instead of $54,467.79, and, instead of there being a 
déficit, there would bave been an earning of $14,114.40; that the 
value of complainant's property actually and necessarily employed in 
the opération of its ferry exceeds $300,000, and it will cost more than 
$400,000 to reproduce the same; that since July 8, 1914, the date 
when the reduced rate went into efifect, the complainant has not earned 
any income or interest on the value of its property, or even suf- 
ficient moneys with which to pay the expense of operating the ferry 
and maintaining it in suitable condition and to pay the taxes on the 
same levied by the states of New York and New Jersey and the mu- 
nicipalities in which the terminais are located ; that said rates pre- 
scribed by the défendant are therefore unjust, unreasonable, and 
confiscatory; that the enforcement of the rates prescribed by the 
defendant's resolutions has had and still has the effect of taking the 
property of the complainant for public use without just compensation, 
in violation of the Constitution of New Jersey, and the enforcement of 
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said resolutions lias deprived and still deprives the complainant of its 
ferry property without due process of ûaw, and dénies to the com- 
plainant equal protection of the laws, and so violâtes the rights of 
the complainant secured by the provisions of the United States Con- 
stitution. Wherefore the complainant prays that this court issue writ 
or writs of injunction restraining the défendant from enforcing here- 
after, or attempting to enforce, the resolutions reducing fare, or from 
enforcing either of said resolutions, or from requiring complainant 
to comply with said resolutions, or from prosecuting any suit against 
the complainant for any penalty for refusai to comply with said reso- 
lutions, or from interfering in any way with the right of the complain- 
ant to charge and collect for transporting passengers on its ferry the 
rates charged by it prior to July 6, 1905. 

Attached to the biU is an affidavit by Matthew R. Boylan, auditor of 
the complainant, from which I quota: 

"That (Juring said year ciiding July 31, 1915, the gro.ss earnings of said Com- 
pany from the opération of said ferry were $54,407.79; that during said year 
said Company paid out for operating expense.s, taxe.s, repairs, and maintenanc e 
$51,676.95, and set apart the sum of $7,500 in addition thereto for déprécia- 
tion ; tliat sum, as déponent believes, was not more than sufficient to pro^'ide 
for the annual dépréciation of the property of said company employed in op- 
eratlng said férry." 

And further: 

"ïliat tlie déficit of $4,709.16, referred to above, was caused by the réduc- 
tion in fares for passengers as prescribed in said résolutions." 

There was also attached an affidavit of Henry C. Anderson, professer 
of mechanical engineering of the University of Michigan, wherein he 
sets forth that in addition to his occupation as professor he is en- 
gaged in making estimâtes of the value of public utility plants and 
property, such as railroads and ferry companies, and has been so en- 
gaged for fifteen years past; that he made a careful examination 
and appraisal of the condition and value of the property of the com- 
plainant, and also estimated the cost of reproducing the same; that the 
value of said property as of December 6, 1915, was $302,000, not 
including overhead charges, franchises, going value, supplies on hand, 
or working capital ; that the cost of reproducing said property new, 
without overhead charges, franchises, going value, stores, or working 
capital, would be $435,156; and that at least the sum of $7,500 should 
hâve been set aside by the complainant annually out of earnings for 
dépréciation of its property. 

On December 8, 1915, Judge Rellstab issued an order requiring 
the défendant to show cause on December 20, 1915, why a writ of in- 
junction should not issue according to the prayer of the bill, the hear- 
ing of which was by consent adjourned to December 27, 1915. On 
December 27, 1915, James J. Murphy, Esq., i^ntered an appearance 
as soliciter for the défendant, and on said date, after hearing, Judgc 
Rellstab ordered that a writ of preliminary injunction issue according 
to the prayer of the bill, which writ of injunction was duly issued 
and is still iii force and effect. 



PORT RICmiOND & B. P. FERRY CO. V. HUDSON COUNTY 1001 

(264 F.) 

On December 9, 1916, the défendant, through James J. Murpliy, 
Esq., solicitor, filed an answer admitting paragraphs 1 to 6, inclusive, 
of the bill, setting ont that it had no knowledge or information suffi- 
cient to form a belief as to the statements in paragraphs 7 and 8 
thereof, and denying paragraph 9. On February 27, 1919, the défend- 
ant, through John J. Fallon, Esq., substituted solicitor, served upon 
the complainant notice of an application for an order to dissolve 
the preUminary injunction granted December 27, 1915, on the ground 
of inexcusable delay in bringing this cause to a hearing, which notice 
stated that the records of the court showing the date when the bill of 
complaint was filed and the date of the granting of the preliminary 
injunction would be relied upon. On March 4, 1919, Judge Rellstab, 
by order, denied this motion of the défendant; "the court being of 
the opinion that there is no merit in the application" therefor. 

The trial of the issue was begun before me on Thursday January 
15, 1920, over four years after the granting of the preliminary in- 
junction, and the issue to be decided by this court is whether or not 
the proofs submitted, which relate to the situation existing at and 
prior to the filing of the pleadings, convince this court that the pre- 
liminary injunction should be made permanent. The issue is not 
framed so as to permit of the considération of receipts and expend- 
itures subséquent to the filing of the bill. 

It probably would be well to state that there is nothing on file in 
the case indicating that the granting of the preliminary injunction was 
seriously opposed. It would appear that the court at that time had 
before it the bill and affidavits of the complainant only. Did the 
situation at the close of the year ending July 31, 1915, justify the 
complainant in appealing to this court for an injunction suspending 
the opération of the lower rates of fare and permitting a restoration 
of the rates previously charged ? 

At the trial complainant produced Mr. Richard E. Danforth, me- 
chanical engineer of 29 years' expérience in the construction, mainte- 
nance, and opération of railways and other utilities, and for 12 years 
gênerai manager of the Public Service Railway Company, with which 
Company the complainant is affiliated, who testified that he has had the 
oversight, direction, and management of the ferry of the complainant, 
and for the past 12 years has been obliged to keep in close touch with 
the business of the company and the physical condition of its prop- 
erty, to direct needed repairs, reconstruction, and improvements, and 
prépare estimâtes and plans for such improvements. Mr. Danforth 
testified that in bis judgment the value of this particular property 
was in excess of $400,000. 

Matthew R. Boylan, auditor of the complainant since 1904, and ac- 
quainted with the ferry property for over 28 years, testified with re- 
spect to the receipts and expenditures. He produced a compilation 
showing the earnings and operating expenses for the years ending 
July 31, 1914, and July 31, 1915; the year ending July 31, 1914, 
hereafter referred to as the year of 1913-14, being the last year of 
opération under the old or "5-cent" fare, and the year ending July 
31, 1915, hereafter referred to as the year of 1914-15, being the first 
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full 12-month period or year in which the so-called "3-cent" fare was 
charged. 

During the year of 1914-15, the total revenues were $54,467.79, 
as compared with $62,263.34 for the previous year of 1913-14; a fall- 
ing ofï of $7,795.55. The actual expenditures for the year 1913-14 
were $49,803.55, disclosing an operating income of $12,459.79. If 
the 3-cent fare had been in effect during the year of 1913-14, the gross 
receipts, instead of being $62,263.34, would hâve been $46,386.19, 
resulting in a déficit of $3,417.36, instead of an income of $12,459.79. 

The actual operating expenses for the year 1914—15, not including 
any sum whatever for dépréciation of property, vsrere $51,676.95, 
leaving a net income of $2,790.84. However, the défendant in the 
year 1914—15 charged up for dépréciation the sum of $7,500, which 
according to the testimony of Mr. Danfoilh and the affidavit of Prof. 
Anderson, was not too large a sum to be allowed for that purpose. 
If $7,500 should be added to the operating expenses of the year 1914— 
15, instead of there being a net income that year, there would be a 
déficit of $4,709.16. 

The defendant's position, as I understand it, is not that no sum for 
dépréciation should be allowed for the year 1914—15, but that the 
complainant should not be permitted to "arbitrarily" charge up $7,500. 
In the year 1913-14, the year netting $12,459.79, the sum of $6,375 
was charged to dépréciation. Exclude this charge, and the net in- 
come that year would hâve been $18,834.79. If $6,375 had been 
charged to dépréciation in 1914-15, instead of $7,500, the déficit would 
hâve been $3,584.16. 

The only witness produced by the défendant was Mr. Mark Wolf, 
a certified public accountant, who testified f rom records made by him 
from the books of the complainant. Mr. Wolf pointed out that for 
the year of 1913-14 the total maintenance item (including déprécia- 
tion) was $13,406.51, and for the following year (1914-15) $23,917.49, 
an increase of $10,510.98. He was asked the following question: 

"Q. What does that show as to the dépréciation wliicli was set up in 1913- 
14, as compared with 19147-15? A. It shows that the dépréciation set up in 
1915 was slightly larger than it was in 1914." 

He also pointed out that the maintenance for 1914-15, exclusive 
of dépréciation, is $8,219.31 over 1913-14, about 100 per cent, in- 
crease. He analyzes the sums expended for maintenance in the year 
1914—15, and concludes that the items were not for ordinary expenses, 
but were extraordinary expenses of that year, basing his opinion on 
the fact that the amount of repair work done in previous years, as 
compared with expenditurc* in this particular year, comparing one 
year with another for a séries of years, was slight. Mr. Wolf stated 
that in his opinion the moneys expended for thèse extraordinary ex- 
penses in the year 1914-15 should be charged to that year. 

"But they must be considered jolntly with the item of dépréciation. • • * 
This question of maintenance brings In dépréciation. They are both one and 
tlje same matter, you miglat say, and if you hâve an extraordinary amount of 
maintenance in a given year your dépréciation would be so much less, be- 
canse the two items are figured together in the uniform System of accounts as 
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prescribed by the Public TJtility Commission of this stato, that in settlng up 
your rule for dépréciation, maintenance mnst be talien into account; that is 
to say, you set up one Inmp figure, by adding a lump figure or a percentage 
of a capital item, whicli is intendcd to cover botli maintenance and déprécia- 
tion, and from that figure you are to deduct your actual maintenance, the bal- 
ance to represent your dépréciation." 

He added that this principle is also recognized by the fédéral in- 
come tax régulations. ' He further pointed out that the expenditures 
for the year of 1914—15, amounting to $16,477.49, were about 2i/^ 
times as great as the annual average from 1901 to 1910. 

[1] The question before this court is the reasonableness of the rates 
prescribed by the resolutions of the board of chosen freeholders. The 
court cannot interfère, if the rates are not unreasonable. 

[2] The value of the property should be considered and determin- 
ed as of the time when the inquiry is made regarding the rates. The 
défendant quotes the following with which we agrée: 

"In San Diego Land & Town Co. v. National City, 174 U. S. 730 [19 Snp. Ct. 
804, 43 L. Ed. 1154J, the court said : Mudicial interférence should never oc- 
cur, unless the case présents, clearly and beyond ail doubt, such a flagrant at- 
tack upon the rights of property under the guise of régulations as to compel 
the court to say that the rates prescribed will necessarily hâve the effect to 
deny just compensation for private property taken for the public use.' " 

And also the following : 

"In Smyth v. Ames, 169 U. S. 460 [18 Sup. Ct. 418, 42 L. Ed. 819], the court 
said : 'What the company is entitled to ask is a fair return upon the value of 
that which it employs for the public convenienee. On the other hand, what 
the public is entitled to demaud is that no more be exacted from it for the use 
of a public highway than the services rendered by it are reasonably worth.' " 

This doctrine of the Smyth-Ames Case was quoted with approval in 
the Minnesota Rate Cases (Simpson et al. v. Shepard, Same v. Ken- 
nedy, and Same v. Shillabler, 230 U. S. 352, 33 Sup. Ct. 729, 57 
L. Ed. 1511, 48 L. R. A. [N. S.] 1151, Ann. Cas. 1916A, 18), from 
which the following is quoted : 

"The ascertainment of that value Is not controUed by artificial rules. It is 
not a matter of formulas, but there must be a reasonable judgment, having 
its basis in a proper considération of ail relevant facts. The scope of the in- 
quiry was thus broadly descrlbed In Smyth v. Ames, 169 U. S. pages 546, 547 
118 Sup. Ct. 434, 42 L. Ed. 819J : 'In order to ascertaln that value, the origi- 
nal cost of construction, the amount expended In permanent improvements, the 
amount and market value of its bonds and stock, the présent as compared with 
the original cost of construction, the probable earnlng eapacity of the property 
under partlcular rates prescribed by statute, and the sum required to nieet 
operating expenses, are ail matters for considération, and are to be given such 
weight as may be just and right in each case. We do not say that there may 
not be other matters to be regarded in estimatiug the value of the property, 
What the company is entitled to ask is a fair return upon the value of that 
which it employs for the public convenienee. On the other hand, what the 
public Is entitled to demand is that no more be exacted from It for the use 
of a public highway than the services rendered by it are reasonably worth.' " 

[3] I cannot find as a fact, as is argued by the défendant, that when 
the complainant listed dépréciation items in the years 1913-14 and 
1914-15 it did so "ostensibly because of the litigation which it had 
instituted against the défendant," in order to build up for itself by 
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figures a case vvhich would warrant it in applying to this court for in- 
junctive relief on the ground of confiscation, etc. It seems to me tliat, 
if deceptive statements were to be relied upon, the "juggling of figures" 
would hâve been started years before the year of 1913-14 (in which 
year, by the way, there was a substantial income and a dividend paid), 
rather than beginning it the very year that the lower rates were put 
into efïect. During the years that the litigation attacking the validity 
of the resolutions was in progress, a dépréciation, gradually increas- 
ing from year to year, could very easily hâve been built up. This 
was not donc. The witness Wolf, testifying for the défendant, actu- 
ally criticized the complainant for its failure to set aside, previous to 
the year 1913-14, a fund for dépréciation. 

[4] In view of the décision of the United States Suprême Court 
in the case of Knoxville v. Knoxville Water Company, 212 U. S. 1, 
29 Sup. Ct. 148, 53 L. Ed. 371, I do not think it will be seriously 
contended that this company should not set aside from its gross in- 
come some aniount for making good the dépréciation and replacing 
parts of its property. The court in that case held that it was not 
only the right of the company to make such a provision, but its duty in 
the case of a public service corporation, not only to its bond and 
stockholders, but also to the public. 

[5] Wolf testified that the books of the complainant showed that 
the cost of the property in the year 1914-15 exceeded $200,000. This 
sum is approximately one-half of what the witness Danforth testified 
the value of this property was at that time. Assuming that $200,000 
would be a fair valuation of the property for the purpose of basing 
a rate of income for the year 1914—15, if no sum whatever for dé- 
préciation were allowed for that year, there would be a surplus of 
$2,790.84, making the rate of return less than 11/2 per cent. And 
if, instead of allowing $7,500 for dépréciation for that year, the 
amount should be reduced to $3,000 (less than one-half of the previous 
year), there would then be a déficit of $209.16. It is clear to me that 
the putting into efl^ect of the "3-cent" rate required the complainant 
to operate its ferry at an income so low as to amount to deprivation 
of a reasonable return, if not at an actual loss. 

[6] The défendant further urges that it would be a travesty on 
justice if the complainant were permitted to delay cj^uestioning, by 
due process of law, an alleged infringement or violation of its con- 
stitutional rights for a period of 10 years. It is my opinion that lâches 
should not be charged to this complainant because, as soon as it was 
finally determined by the courts that the resolutions were valid and 
binding, they were put into efl^ect, and, as soon as it was ascertained 
that their opération caused a shortage of return, application for relief 
was filed. Delay pending other proceedings has frequently been held 
excusable. S'ee Central Railroad Co. of N. J. v. Mayor, etc., of 
Jersey City et al. (D. C.) 199 Fed. 245. 

A decree making permanent the preliminary injunction will be en- 
tered. 
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BLEVINS V. HINES, Director General of Kailroads, et al. 

(District Court, W. D. Virginia. May 8, 1920.) 

1. Baiiroads <S='5Vè, New, vol. 6 A Key-No. Séries — Carrier under fédéral con- 

trol not proper party to suit against Director General. 

Under Fédéral Kallway Control Act, § 8 (Coinp. St. 1918, Comp. St. 
Ann. Supp. 1919, § îUlô^h), autliorizing tlie Président to exécute the 
powers tliereby oonfei'rcd tliroiigh sucli agencics as he inay détermine, 
tlie presidential proclamation of .Tanuary 10, 1919, appointing a Di- 
rector General of Hailroads, with authority to make ail necessary or- 
ders, and General Order 50a of the Director General, requiring that ac- 
tions for injuries from négligence of employés sliall bc brought against the 
Director General, and not otherwise, the provision of section 10 of the aet 
(section .Sliri%j) that actions shall be brought against the carrier is 
abrogatPd and the carrier is not a proper party, as tbis provision was to 
be effective ouly if not inconsistent with any order of the Président. 

2. Railroads 'S='5î^à, New, vol. 6A Key-No. Séries — Director General, not in- 

dividual, nanied défendant.. 

General Order Xo. 50a of the Director General of Railroads, providing 
that certain actions "shall be brought against the IMrector General of 
Railroads and not otherwise," requires that the défendant shall be the 
officiai, and not the individual who happons to be in office at the time ; 
but the insertion of the Director General's name is harmless surplusage. 

3. Courts '©='309 — Diverse citizenship between plaintiff and Director General 

of Railroads does not give fédéral jurisdiction. 

Under General Ordor No. ."iOa of the Director General of Railroads, di- 
verse citizenship between the Director General and the plaintifC in an ac- 
tion against hlm docs not give jurisdiction to a fédéral court, as under 
such order it is not the individual holding the office of Director General, 
but an artiflcial being without citizenship, that is the défendant. 

4. Courts «S^Ulé — Citizenship of railroad company not controUing in action 

asrainst Director General of Railroads. 

Inder General Order Xo. 50a of the Director General of Railroads, re- 
quiring certain actions to be brought against the Director General and 
not otherwise, the citizenship of the railroad company out of the opéra- 
tion of whose road an action arises is not controlling on the question of 
fédéral jurisdiction of actions against the Director General. 

5. Courts <S=>',d36 — action aprainst Director General of Railroads is action 

"arising under law of United States." 

An action against the Director General of Railroads for the négligence 
of his employés in the opération of a train is within the jurisdiction of 
a fédéral court as a case "arising under a law of the United States." 

[Ed. Note. — For other définitions, see Words and Phrases, Second Sé- 
ries, Arise ; Arising.] 

At Law. Action by one Blevins against Walker D. Hines, Di- 
rector General of Railroads, and the Norfolk & Western Railway 
Company. On motion by the Railroad Company for dismissal as to 
it and on question of jurisdiction. Motion granted, and jurisdiction 
sustained. 

Werth & Werth, of Tazewell, Va., for plaintiff. 
Smith & Funkhouser and Staples, Cocke & Haziegrove, ail of Ro- 
anoke. Va., for défendants. 

<Ê=»For other cases see same toplc & KBY-NUMBBR In ail Key-Numbered Digests & Indexes 
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McDOWElvL, District Judge. This action was originally insti- 
tuted in this court on the 26th day of February, 1919, against "Walk- 
er D. Hines, Director General of Railroads, and the Norfolk & West- 
ern Raiiway Company," for a cause of action arising after the Nor- 
folk & Western Raiiway had been taken under fédéral control. 

(1) Dismissal as to Norfolk & Western Raiiway Company. 

[1] On motion of the raiiway company it was "dropped." 2 Code 
Va. 1919, § 6102. I find nothing in the Fédéral Raiiway Control Act 
(40 Stat. 451, 456), or in any order made by authority of the Prési- 
dent, which authorizes or contemplâtes a joint action against the Di- 
rector General and the carrier for a tort alleged to hâve been commit- 
ted by the employés of the Director General. On common-law prin- 
ciples it goes without saying that the carrier is not in the least de- 
gree responsible for the in jury, has no interest in the controversy, 
and hence is not properly joined as a défendant. It is true that the 
plan of section 10 of the Control Act was that actions for causes 
of action arising under fédéral control should be brought against the 
carrier, which was to hâve been the sole (but nominal) défendant. 
But this plan was to be effective only if not inconsistent with any or- 
der of the Président. By proclamation of January 10, 1919 (40 Stat. 
1922), Walker D. Hines was by the Président appointed Director 
General of Railroads and given authority "to issue any and ail or- 
ders which may in any way be found necessary and expédient * * * 
as fully * * * 3s (-jjg Président is authorized to do. * * * " 
By section 8 of the Control Act the Président was authorized to 
"exécute any of the powers herein and heretofore granted him 
* * * through such agencies as he may détermine. * * * " On 
January 11, 1919, Hines, Director General, issued General Order 
50a, which requires that actions such as the présent one "-hall be 
brought against the Director General of Railroads and not otherwise." 
Clearly the statute authorized this order and the order provides that 
the Director General shall be the sole défendant ; and this plan is so 
entirely inconsistent with the plan set out in section 10 of the Con- 
trol Act that the latter is necessarily abrogated. 

[2] Because of its bearing on the next topic to be discussed, it 
shouid also be said that the intent of General Order 50a is that the 
défendant shall be the officiai, and not the individual, who happens 
to be in office at the time of suit. General Order 50 read: " * * « 
Shall be brought against Wm. G. McAdoo, Director General of Rail- 
roads, and not otherwise." The language of General Order 50a is: 
" * * * Shall be brought against the Director General of Rail- 
roads, and not otherwise." It seems clear that the intent was that 
actions should be brought only against "the Director General of Rail- 
roads." However, the insertion of the name of Walker D. Hines in 
the déclaration and process hère may be treated as harmless sur- 
plusage. 

The conclusion to dismiss as to the Norfolk & Western Raiiway 
Company seems to be sustained by Rutherford v. Union Pac. R. Co^ 
(D. C.) 254 Fed. 880; Dahn v. McAdoo (D. C.) 256 Fed. 549, 550; 
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Haubert v. Baltimore & O. R. Co. (D. C.) 259 Fed. 361 ; Nash v. 
Southern Pac. Co. (D. C.) 260 Fed. 280. 

(2) Fédéral Jurisdiction. 

[3] The cause of action is the alleged négligence of certain em- 
ployés of the Director General in the opération of a train in August, 
1918, resulting in the injury and subséquent death of one who vvas 
as is alleged a licensee on the track. The plaintiff is a citizen of 
Virginia, and the Norfolk & Western Railway Company is a Vir- 
ginia corporation. Nothing was alleged or proved as to the citizen- 
ship of Walker D. Hines, and it remains unknown. Manifestly there 
is hère no fédéral jurisdiction on the ground of diversity of citizen- 
ship; and even if there had been allégation and évidence showing 
Mr. Hines, the individual, to be a citizen of some state other than 
Virginia, I would still think his citizenship of no significance, and in- 
sufficient to give fédéral jurisdiction. If I construe General Order 
50a correctly, the individual who happens to be the Director General 
is not the défendant, and is not even to be named in the déclaration. 
The action is not one against a person; it is against an artificial 
being that has no citizenship. See Bankers' Trust Co. v. Tex. & Pac. 
Ry., 241 U. S. 295, 306, 36 Sup, Ct. 569, 60 L. Ed. 1010. 

[4] Not only was the plan (section 10 of the Control Act) of suing 
the carrier for torts committed by the employés of the Director Gen- 
eral abrogated by General Order 50 (and 50a), but il seems clear 
from the wording of the Control Act that the scheme of the General 
Orders referred to was never thought of in drafting the act. The 
statute was enacted March 21, 1918; General Order 50 was made Oc- 
tober 28, 1918. The theory of General Order 50 is a happy and 
lawyerlike miethod of abolishing a crude anomaly. The statute 
relates only to actions by or against carriers ; it does not in any 
way relate to actions by or against the Director General ; and, 
as such actions were not thought of, it is obvious that the statute 
cannot properly be construed as making provisions as to the jurisdic- 
tion of actions by or against the Director General. If the original 
plan had been left in force, the action hère would bave been against 
the Norfolk & Western Railway Company alone ; and in such event 
it may well be that there would hâve been no fédéral jurisdiction of 
the action. But the General Orders, with full statutory authority, 
totally changed the situation. The carrier is not suable, and it has 
no interest in or connection with the action. The citizenship of the 
carrier is of no interest or significance, for that has nothing what- 
ever to do with the jurisdiction of an action against the Director 
General. 

No matter how clear the implication of section 10 that the citizen- 
ship of the carrier might control the question of fédéral jurisdiction 
of actions by or against a carrier, there is in the statute no possibility 
of any implication of intent in regard to actions by or against the 
Director General ; for such actions were not contemplated. Every 
Word in section 10 relates to one definite and complète scheme or plan 
of procédure. However anomalous and unheard of this plan was, it 
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could have been carried out and was complète. If it is ever possible 
to learn from the words of a statute what was not in the minds of the 
lawmakers, section 10 of the Control Act seems to afford this oppor- 
tunity. I can think of no reason for assuming that one devising a 
complète and practical scheme of procédure should be at the same 
moment making provisions concerning another and totally différent 
(but equally complète) scheme. The only satisfactory conclusion 
I can reach is that the matter of the jurisdiction of an action against 
the Director General is not within the purview of the Control Act, 
and therefore no reason for or against the jurisdiction of this court 
can be found in that statute. 

A différent conclusion is reached in Smith v. Babcock Co. (D. C.) 
260 Fed. 679; but I am unable to accède to the soundness of that 
opinion. See, also, Johnson v. M'Adoo (D. C.) 257 Fed. 757. 

[5] I have found no grant of fédéral jurisdiction which could in- 
clude the présent action, unless this be a case arising under a law of 
the United States. It is settled that an action by or against a cor- 
poration created by act of Congress is one arising under a law of 
the United States. Osborn v. United States Bank, 9 Wheat. 738, 822. 
6 L. Ed. 204; Pacific Railroad Removal Cases, 115 U. S. 1, 11, 5 
Sup. Ct. 1113, 29 L. Ed. 319; Bankers' Trust Co. v. Texas & Pac. 
Ry., 241 U. S. 295, 306, 36 Sup. Ct. 569, 60 E. Ed. 1010. The analogy 
between a fédéral corporation and the Director General is not ab- 
solutely perfect, for the former is directly created by act of Congress, 
and the latter was created by the Président under authority of an act 
of Congress. But the fact remains that the Director General, the 
officer, is the créature of an act of Congress ; and the right of the 
plaintiff to hold the Director General responsible, to make the Di- 
rector General the défendant, bas its origin in the acts which author- 
ized the Président to appoint such officer and to give him power to 
make orders such as 50a. 

If the reasoning of Chief Justice Marshall in Osborn v. Bank, su- 
pra, is Sound (and no subordinate fédéral court can permissibly hold 
otherwise), it seems to follow that the case at bar is one arising un- 
der a law of the United States. The officer, the artificial being known 
as the Director General, like a fédéral corporation, was created by 
fédéral law and dérives his every power from fédéral law. There is 
also some analogy between an action against the Director General 
and an action against a receiver of a national bank appointed (sec- 
tion 5234, R. S. [Comp. St. § 9821]) by the Comptroller of the 
Currency. In Auten v. United States National Bank, 174 U. S. 125, 
141, 19 Sup. Ct. 628, 43 E. Ed. 920, an action against such receiver 
was held to be one arising under a law of the United States. The 
Director General is as clearly an officer of the United States as is a 
receiver of a national bank. 

Admitting that there is also analogy between a fédéral court re- 
ceiver and the Director General, and admitting that an action by 
or against a fédéral receiver is not one arising under a law of the 
United States merely because the receiver was appointed by a féd- 
éral court (Gableman v. Peoria Ry. Co., 179 U. S. 335, 340, 21 Sup. 
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Ct. 171, 45 h. Ed. 220), still the analogy between the Dlrector Gen- 
eral and a fédéral corporation is doser. When Congress authorized 
the Président to take over the railroads (39 Stat. 645 [Comp. St. § 
1974a]) it impliedly authorized him to appoint a Director General. 
When Congress created the fédéral trial courts, it impliedly author- 
ized them to appoint receivers. But the power to appoint a Director 
General came directly from the act of Congress, while the power of 
the fédéral courts to appoint receivers cornes directly from the in- 
hérent powers of courts of equity, and only indirectly and remotely 
from the act creating the courts. 

The only way that occurs to me of avoiding the force of the strong 
and nearly perfect analogy between this action against the Director 
General and an action for tort against a fédéral corporation (Pacific 
Railroad Removal Cases, supra) is to deny the soundness of Osborn 
V. Bank, supra. As has been said, this is not permissible. It seems, 
therefore, necessary to hold that the case at bar is one arising under 
a law of the United States. See Nueces Valley Co. v. McAdoo (D. 
C.) 257 Fed. 143, 146. In three récent cases in the Circuit Court 
of Appeals for this circuit, fédéral jurisdiction seems to hâve been 
assumed without discussion. Hines v. Henaghan (C. C. A.) 265 Fed. 
831 (No. 1725) ; Hines v. Atlantic Refining Co. (C. C. A.) 265 Fed. 
839 (No. 1731) ; Waldron v. Director General (C. C. A.) 266 Fed. 
196 (No. 1777). 

I hâve read the Act for the Termination of Fédéral Control, of 
February 28, 1920. Section 206 is most in point ; but it seems to me 
to throw no light on the point we hâve in hand. At most it is but a 
récognition of the jurisdictional difficulties created by the Control 
Act, and an effort to prevent such difficulties in the future. 



CITY OF JAMESTOWN v. PENNSYLVANIA GAS CO. et al. 

(District Court, W. D. New York. April 2, 1020.) 

1, Courts ®=266 — Discontinuance of gas supply restrained teinporarilyK 

though affecting property outside state. 

In a suit to restraln a gas compaiiy from dlscontinuing tlie furnishin^ 
of gas to a City in violation of Its duties under a franchise, tlie court 
inay grant a temporary injunction restraining the company from stopping 
the flow of natural gas into the city and to its inhabitants, though it will, 
to a certain extent, affect property in another state. where the company's 
gas flelds are located. 

2, Corporations «S^-BSTd) — Persons contracting with foreign corporations are 

ordinarily bound by charter powers. 

The home of a corporation is in the state of its création, and generall,v, 
when It engages in business in another state, those enterlng into contracts 
with knowledge of the limitations imposed by its charter do so subject 
thereto. 

3, Injunction "©=137(2) — Burdens imposed not ground for denying temporary 

injunction. 

A temporary injunction, restraining a gas company from dlscontinuing 
the furnishlng of gas to a city and its inhabitants In violation of its 
franchise dutles, will not be denied on the grcTund that it will be required 

^i=5For other cases see same toplc & KEY-NUMBER In ail Key-Numbered Digests & Inclexe» 
264 F.— 64 
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to build new gas wells, keep a large eompressing station in continuous 
opération, and perform other services to produce the requlred snpply of 
gas, as this is what it contracted to do. 
4. Injunction ®=>137(1) — ^Dutieg of gas Company to other cities net ground 
for denying temporary injunition against discontinuance of service. 

A temporary injunction, restraining a gas compauy from discontinuing 
furnishing gas to a city and its inhabitants, will not be denied on the 
ground that by its charter it is primarily required to supply gas to certain 
other cities, where the bill allèges that a corporation owning a majority 
of the gas company's stock is Influencing the discontinuance of the supply, 
to enable it to svipply more favored localities, and that it owns gas flelds 
adéquate for supplying gas in needed quantities, as thèse are questions of 
fact, to be disposed of on final hearing. 

In Equity. Suit by the City of Jamestown against the Pennsylvania 
Gas Company and another. On appUcation for an injunction pen- 
dante lite. Injunction granted. 

Thrasher & Clapp, of Jamestown, N. Y., for complainant. 
Dean, Edson & Jackson, of Jamestown, N. Y., for défendant Penn- 
sylvania Gas Co. 

MuUin & Woods, of Kane, Fa., for défendant National Fuel Gas Co. 

HAZEIy, District Judge. This motion is on the prayer of the bill 
to enjoin the défendants pendente lite from cutting off the supply 
of natural gas to the city of Jamestown and its inhabitants. The na- 
ture of this action is fully explained in a former opinion of this court 
on the motion of the défendants to dismiss the complaint for want of 
equity and on other grounds. 263 Fed. 437. 

[1] The défendant Pennsylvania Gas Company, at the hearing, 
consented that it be restrained from taking up the pipes or mains ex- 
tendmg from the New York and Pennsylvania state line to consumers 
in Jamestown, and from dismantling its plant there, and from doing 
or permitting an act "within the jurisdiction of this court," which 
may or will resuit in a cessation or diminution or interférence with 
the natural gas service to the city and its inhabitants. To such pro- 
posed order the complainant objected that the défendants should be 
enjoined from refusing to carry on a natural gas service in Jamestown 
and from cutting oiif the supply without the inclusion of any limita- 
tions. Fears were expressed that the proposed order would not 
prevent the doing of an act by the défendants in the state of Penn- 
sylvania, where the gas fields are located, to discontinue the flow of 
gas to the complainant. 

The défendants then rejoined that this court was without power 
to enforce its decree beyond its territorial limits, and cited Northern 
Indiana Railway Co. v. Michigan Central Railroad Co., 15 How. 233, 
14 L. Ed. 674, and Mississippi & Missouri Railroad Co. v. Ward, 
2 Black, 485, 17 L. Ed. 311, to sustain their contention. But thèse 
cases, and other cases found in the brief of the défendants, in my 
opinion, are not in point, since, in the main, they related to subject- 
matters which were local in the sensé that they concerned property 
outside the jurisdiction of the court, as, for example, actions for tres- 

<Ê=5For other cases aee same topic & KEY-NUMBER in ail Key-Numbered Digesta & Indexes 
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pass, waste, nuisance, or the recovery of the possession of land. In 
this case the complainant does not seek to directly affect the property 
of the défendants in the state of Pennsylvania, but pursues its remedy 
in personam to protect contractual rights from threatened irréparable 
injury. True enough, property outside the jurisdiction, to a certain 
extent, is not entirely unaffected; but the défendants are properly 
before the court, they having appeared generally, and, since the prin- 
cipal object of the bill is to restrain injurions action respecting fran- 
chise rights, the court, under the circumstances, bas power to main- 
tain the status quo until the rights of the parties are finally determined. 
In Vineyard Land & Stock Co. v. Twin Falls, 245 Fed. 9, 157 C. 
C. A. 305, it was decided that, though the res may not be affected by 
direct opération of the decree, where it is beyond the jurisdiction of 
the court, yet, when the court acts in personam, it may coerce action 
respecting such property. A similar principle was applied in Rickey 
Land & Cattle Co. v. Miller & Lux, 152 Fed. 11, 81 C. C. A. 207. In 
Phelps V. McDonald, 99 U. S. 298, 25 L. Ed. 473, an action brought 
by an assignée in bankruptcy to recover property of the bankrupt lo- 
cated outside of the territorial jurisdiction of the court, the Suprême 
Court said: 

"Where the necessary parties are before a court of equity, it is immaterial 
that the res of the controversy, whether it be real or personal property, is 
beyond the territorial jurisdiction of the tribunal. It has the power to com- 
pel the défendant to do ail things necessary aceording to the lex loci rei sitœ, 
which he could do voluntarily, to give fuU effect to the decree against liim." 

And in Cole v. Cunningham, 133 U. S. 107, 10 Sup. Ct. 269, 33 L. 
Ed. 538, a citizen of Massachusetts sought to enjoin the défendant, 
who resided there, from prosecuting an attachment in the state of New 
York involving the property of the plaintiff, and the court held that, 
since the action was in personam, and jurisdiction over the person 
of the défendants had been acquired, it could enforce its decree and 
enjoin acts outside of its jurisdiction. Hence, I am quite well satisfied 
that the principle of those cases applies to the présent situation. 

[2] It is true that the home of the corporation is in the state of 
its création, and generally, when it engages in business in another 
state, those entering into contracts with knowledge of the limitations 
imposed by its charter do so subject thereto. But, even if this rule 
applies to the impairment of franchise rights it does not foUow that 
this court is without jurisdiction to apply the law of the state to 
which the défendant corporation is directly responsible for its exist- 
ence. It cannot be the law, as contended, that the settlement of 
questions of the character presented by the bill and this motion are 
purely for the détermination of the tribunals of the state of Penn- 
sylvania or that the rights of the complainant, under rules of comity, 
should be left to such courts. It is therefore beyond serions question 
that the relief to which the city of Jamestown is entitled pendente lite 
(the moving papers concededly showing grounds therefor) is an order 
restraining the stoppage of the flow of natural gas into the city and to 
its inhabitants, and, furthermore, from doing any act which would 
interfère therewith. 
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[3] It is, however earnestly objected that to obey such an order the 
défendant would be required to build new gas wells in the state of 
Pennsylvania, keep a large compressing station in continuons opéra- 
tion, and perform other services to produce the required supply of gas. 
But surely this is the very thing that tlie défendant Pennsylvania Gas 
Company more than 30 years ago, contracted with the city of Jaraes- 
town to do. The contention is not any stronger or différent than is 
advanced in numerous contract cases wherein the court is called upon 
to restrain threatened irréparable injury to another party in interest. 
Of course, if the supply of natural gas is no longer available, or cannot 
be drilled or produced because of exhaustion, a différent question 
would be presented. 

[4] It is next urged that the Pennsylvania Gas Company, under 
its charter from the state of Pennsylvania (section 10 of the Natural 
Gas Law [Act May 29, 1885 (P. L. 33)]), is primarily required to 
supply gas to the cities of Erie, Corry, and Warren, and within its 
allotted district, and supplying Jamestown, too, deprives those cities 
of gas, or causes a diminution, which its charter specifically forbids. 
In this connection, however, it should not be overlooked that the 
biU avers that the National Fuel Gas Company is now the owner of 
a majority of the capital stock of the Pennsylvania Gas Company and 
that it influences the discontinuance of the supply of gas to Jamestown 
so as to enable supplying more favored localities, and that such de- 
fendant owns gas fields adjoining those of the Pennsylvania Gas Com- 
pany, which are clalmed to be adéquate for supplying gas in needed 
quantities. Thèse are questions of fact that must be tried and dis- 
posed of at the final hearing. 

Défendants show by affidavit that, though the Pennsylvania Gas 
Company is producing natural gas, it has failed to fulfill its charter 
obligations, and the question of curtailment of its opérations is now 
under investigation by the Public Service Commission of tht state 
of Pennsylvania ; it being claimed that the cities of Erie, Corry, and 
AVarren are entitled to gas from the défendant ahead of Jamestown 
or other localities outside of its charter district. But with such diffi- 
culties we are not now particularly concerned, in view of the aver- 
ments of the bill and supporting afhdavits. The défendants are at 
liberty to apply to this court for relief or modification of the re- 
straining order, whenever their interests are jeopardized by con- 
flicting décisions relating to the supply of gas, or when it becomes 
impossible, because of exhausted gas fields, or from other causes, to 
longer continue to supply the complainant. 

The injunction order pendente lite, submitted by complainant, will 
issue. 



THE STORTIND 1013 

(264 F.) 

THE STORTIND. 
THE WAR POINTER. 

(District Court, E. D. Vindtiia. April 9, 1920.) 

Collision <S='53 — Overtaking vessel held in fault. 

A collision at sea between the steamsliips Stortlnd and War Tointer 
each a niciiibor of a convoy rnovins eastward from the Virginia Capes, 
held due to tiie faiilt of the War Pointer, whieh at tliç time occupied the 
position of an overtakin;; vessel, and under article 24 of the Internation- 
al Riiles (Comp. St. § 7808), was bouiid to keep out of the way, and also 
bccanse she did not sooiier navigate with référence to the présence of 
the SiDvIind, whieh was not reported by her lookout. 

In AdiTiiralty. Suit for collision by R. Erickson, master of the 
steamship Stortind against the steamship War Pointer, with cross- 
libel by Arthur W. Melling, master of the War Pointer. Decree for 
libelant. 

Duncan & Mount, of New York City, and Baird & White, of Nor- 
folk, Va., for the Stortind. 

Hughes, Little & Seawell, of Norfolk, Va., for the War Pointer. 

WADDILL, District Judge. The collision in this case occurred 
about 5 minutes past 12 o'clock on the morning of the 6th of July, 
1918, between the Norwegian steamship Stortind, 300 feet long, 40 
feet beam, 17 feet deep, 2,667 tons burden, and the British steam- 
ship War Pointer, 413 feet long, 52 feet beam, 28 feet deep, 7,400 
tons burden, when about 50 or 60 miles outside of the Capes of Vir- 
ginia. Each vessel was a member of a convoy consisting of some 40 
ships, divided in 9 columns of vessels. The Stortind was the rear 
vessel in column No. 7, and the War Pointer the rear vessel in column 
No. 5. The Collision was caused by the port bow of the Stortind com- 
ing in collision with the starboard side of the War Pointer, abaft 
of hatch No. 1. There are no suggestions of weather conditions that 
unfavorably affected the safe conduct of the fleet, and only the two 
ships involved hère encountered trouble. 

Just how the vessels came together is not free from difficulty in 
deciding. The Stortind insists that the War Pointer was the overtak- 
ing vessel, charged with the duty of avoiding the collision, and that 
that was the relation the ships occupied one to the other, is shown by 
the testimony of both vessels. This position is strongly controverted ; 
the War Pointer's contention being that, upon observing the Stor- 
tind on her starboard, she gave two signais of her whistle, indicating 
her purpose to go to port, and away from the other vessel, and that, 
without replying, the Stortind crossed her course and ran into her. 
The Stortind claims not to hâve seen the War Pointer, because the 
latter was behind her ; that she in ail respects conformed to the 
proper rules of navigation the moment her présence was discov- 
ered ; that the War Pointer f ailed to stop and reverse, as she should 
hâve done in the emergency, or otherwise navigated so as to hâve 

®s»For other cases see same topic & KEY-NtJMBER in ail Key-Numbered Digests & Indexes 
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avoided the collision, and, on the contrary, continued her course 
across that of the Stortind thereby bringing about the disaster. The 
War Pointer further insists that the proper maneuver was to star- 
board as she did ; that to hâve reversed her engines would hâve 
thrown her bow to starboard, crushing into the Stortind. 

The difficulty and closeness of this case become more apparent 
as one studies it. The War Pointer insists that it is simply one 
in which she and the Stortind were running on parallel courses in 
close proximity to each other, and that the latter ship, under a star- 
board helm, suddenly changed her course across the War Pointer's 
bow, and brought about the collision. There is much to sustain 
this view though it ought not to be accepted unless there is no other 
reasonable vi^ay to account for the collision, as it places the Stortind 
in the nosition of navigating in an absurdly foolish, unseamanlike, 
and reckless manner, which is improbable, and has been aptly char- 
acterized by admirai ty judges as the "stereotyped défense" in this 
class of cases. It does look, however, as if this collision occurred 
solely as the resuit of the négligence of one of the vessels, and was 
not brought about by their concurring fault, save as to matters which 
should be treated as error in extremis. 

The Stortind's contention that the War Pointer was an overtaking 
vessel, if established, readily accounts for the collision. The court 
is inclined to the view, taking the whole testimony from the ships 
involved, and other vessels in the convoy, particularly the Potomac, 
that the War Pointer was in fact an overtaking vessel. Internation- 
al Rule of Navigation No. 24 (Comp. St. § 7898) is as follows: 

"Art. 24. Notwithstanding anything contained in thèse raies, every vessel, 
overtaking any other sliall keep eut of the way of the overtaken vessel. 

"Bverj' vessel coming up with another vessel froin any direction more than- 
two points abaft her beam, that is, in such a position, with référence to the 
vessel which she is overtaking, that at night she would be unable to see either 
of that vessel's side lights, shall be deemed to be an overtaking vessel ; and no 
subséquent altération of the bearing between the two vessels .shall make the 
overtaking vessel a crosslng vessel within the meaiiing of thèse rules, or re- 
lleve her of the duty of keeping clear of the overtaken vessel until she is 
finally past and clear. 

"As by day the overtaking vessel cannot always know with certainty 
whether she is forward of or abaft this direction from the other vessel she 
shouid, if in doubt, assume that she is an overtaking vessel and keep out of 
the way." 

The War Pointer was certainly the rear vessel in the convoy. 
The court's judgment is that the collision was brought about by the 
failure of the navigators of the vessels to appreciate their relative 
statuses and positions in the convoy and the rights and obligations they 
respectively owed to each other immediately preceding the happening 
of the accident. The Stortind was evidently navigating due eastward, 
if not slightly to the northward of east, and, treating the War Point- 
er as an overtaking vessel, it was her duty to keep her course and 
speed; whereas, the War Pointer considered that the two vessels 
were navigating with equal rights in the open space allotted them in 
the convoy column, and, failing to appreciate that the vessel in the 
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sixth column properly between the two ships in collision, had moved 
ahead, leaving an open space between them, navigated entirely re- 
gardless of any obligation to look out for the Stortind, depending upon 
that ship to take care of herself. This vvas clearly a fault, treating 
the War Pointer as an ovcrtaking vessel. She should, under tbe 
circumstances, not only hâve avoided the collision, but the risk of col- 
lision, with the Stortind. 

The navigators of the War Pointer were, moreover, at fault.- 
whether she be treated as an overtaking vessel or not, for failure soon- 
er to navigate with référence to the présence of the Stortind on her 
starboard. It is quite évident, from the whole testimony, that what 
was donc in respect to the two vessels avoiding the collision was 
not donc until they were in such close proximity as to make an 
error on the part of either of them error in extremis, when the fact 
was, as shown by the War Pointer's lookout on duty prior to 12 
o'clock, as well as the one coming on at that time, that they both 
saw, and neither reported the Stortind ; the new lookout claiming 
that he failed in bis duty in this respect because he assumed that 
the lookout whose place he had taken and who called bis attention to 
the Stortind to starboard, had performed the service. The testimony 
of the latter is that he did not do so. This failure on the part of the 
lookouts cannot be overlooked, and was sufficient in itself to account 
for the accident. The suggestion that it is immaterial hère that the 
master was directing the movements of the ship, and observed the Stor- 
tind, will not answer, as the trouble arose from the failure earlier to 
report her, and thereby make her présence sooner known, so that the 
navigation could bave been directed to avoid collision with her. 

The War Pointer insists that the above conclusions cannot be cor- 
rect as shown by the lick of the collision, and from the course the 
Stortind insists she was on, namely, north of east, when the great 
weight of the testimony shows the true course to bave been either 
east or south of east, which clearly indicates that .she was crossing from 
her ov/n place in the column to that of the War Pointer, and caused the 
collision. The latter view is not supported, in the court's judgment, 
by the testimony, though there is much confusion as to the exact 
course on which the vessels were proceeding. The proper course 
was evidently approximately due east. 

It is difficult to ascertain how the collision happened, from the 
apparent injury to the vessels. While not infrequently the lick of 
a collision may and does throw most material light upon the cause of 
the accident, still reaching a conclusion from physical results is fre- 
quentlv, as in this case, an unsafe guide, as the exact manner in which 
the ships struck each other may bave been influenced in part, if not 
almost entirely by what either vessel did in her effort to avoid colli- 
sion at a time when it was too late to appreciably aiïect the same. 

Much discussion was had as to the présence of lights on the tank- 
er in the sixth column, and whether there was a light upon that ves- 
sel or not, or upon the commodore ship ahead, namely, the battle 
cruiser. It is not, perhaps, very material, but the court's conclusion 
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is that the light referred to by several witnesses was that of a light 
on the cruiser, and that there was no such Hght on the tanker. There 
seems to be no reason why this particular ship in the convoy should 
hâve had a Hght upon it. It would hâve greatly tended to confuse 
o'ther vessels in the convoy, and was manifestly contrary to l'egula- 
■ tions under which the convoy was moving. 

Upon the whole case, the court's conclusion is that the collision 
was brought about as a resuit of the fault of the War Pointer, and 
a decree will be entered on présentation, so ascertaining. 



UNITED STATES v. SWEDLOVV. 

(District Court, D. Coloiado. June 3, 1920.) 
No. 3259. 

1. War <©=='4 — Food Control Ad operative. 

The validity of Lever Act Aug. 10, 1917, § 6 (Comp. St. 1918, Comp. St. 
Ann. Supp. 1919, § SllSyggg), pi-ohibiting tlie hoarding of necessaries, 
etc., passed solely for war piirposes, bas not yet ceased. 

2. Criminal law ®=13 — Food Control Act not f atally indeflnite ; "hoarding." 

Lever Act Aug. 10, 1917, § 6 (Comp. St. 1918, Comp. St. Ann. Supp. 1919, 
§ 311ô%gg), provîding for the puïiishment of any person willfuUy hoard- 
ing necessaries, is not fatally indeflnite and uncertain, under Const. 
Amends. 5 and 6, when construed in connection with the common définition 
of the Word "hoarding," wliicli means the secret storing away and collect- 
ing and laying up of necessaries not then needed, or tlie talfing of them 
eut of the channels of trade and commerce, and the iiiapt définitions con- 
talned in that section are unnecessary to the définition of tlie offense. 

LEd. Note. — For other définitions, see Words and Phrases, Hoarding.J 

3. Constitutional law <S=>208(3)— War 'S=4— Food Control Act not invalid 

because of proviso as to Boards of Trade. 

Lever Act Aug. 10, 1917, § 6 (Comp. St. 1918, Cf)mp. St. Ann. Supp. 1919, 
§ 3115%gg), prohibiting the hoarding of necessaries, is not invalid as 
class législation, because of the proviso therein that it shall not apply 
to transactions on exchanges or Boards of Trade, that may be permltted 
by the Président under the authority conferred upon him by section 13 
(section SllSysk), as the section must be read in connection with sec- 
tion 33. 

4. Constitutional law <&=>208(3) — Food Control Act not invalid because of 

proviso in favor of farmers, etc. 

Act Aug. 10, 1917, § 6 (Comp. St. 1918, Comp. St. Ann. Supp. 1919, § 
3115%gg), prohibiting the hoarding of necessaries, is not invalid, as cla.ss 
législation, because of the proviso exempting farmers, gardeners, or co- 
opérative associations of farmers or gardeners with respect to the prod- 
ucts of their own lands. 

Criminal prosecution by the United States against M. Swedlow. 
On demurrer to the indictment. Demurrer overruled. 

Harry B. Tedrow, U. S. Atty., of Eoulder, Colo. 
Simon Quiat and Thomas Ward, Jr., both of Denver, Colo., for de- 
fendant. 

LEWIS, District Judge. The sufficiency in point of law of eight 
counts of an indictment charging the défendant with violation of 

iÊz:=?For other cases see same topic & KEY-NUMBER in aU Key-Numbered Digests & ludexei 
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Section 6 of the Act of August 10, 1917 (40 Stat. 276 [Comp. St. 
1918, Comp. St. Ann. Supp. 1919, § aUSi/sgg]), is challenged by de- 
murrer on the ground that the section does not define, with certainty 
and defîniteness, a crime, that there is no fixed standard set up as a 
guide to the action of ail men to be applied as a measure by which 
transgression may be determined (6th Amendment to Constitution), 
that to take away the liherty of a citizen on the fînding of a jury that 
he held, contracted for, or arranged for necessaries in a quantity in 
excess of his reasonable requirements for a reasonable time -vvculd 
override fundamental principles in criminal law and strike down con- 
stitutional guarantees (5th Amendment) ; and on the further ground 
that this is class législation. 
The Section reads thus: 

"Tliat any person who willfuUy hoards any necessaries shall upon conviction 
tliereof be flned not exceedlng .$5,000 or be imprisoned for not more than 
two years, or both. Necessaries shall be deemed to be hoarded witliin the 
nieaning of this Act when either (a) held, contracted for, or arranged for by 
an,y person in a quantity in excess of liis reasonable requirements for use or 
consuniption by himself and dependents for a reasonable time; (b) held, con- 
tracted for, or arranged for by any manufacturer, vvholesaler, retailer, or 
other dealer in a quantity in excess of the reasonable requirements of his busi- 
ness for use or sale by him for a reasonable time, or reasonably required to 
furnish necessaries produced In surplus quantifies seasonally throughout the 
period of scant or no production; or (c) withheld, whether by po.ssession or 
under any contract or arrangement, from the market by any person for the 
purpose of unreasonably increasing or diminisliing the price : Providcd, That 
this section .shall not include or relate to transactions on any exehange, board 
of trade, or similar institution or place of business as described in section 
thirteen of this Act that may be permitted by the Président under the authority 
conferred upon him by said section thirteen : l'rovided, however, That any 
accumulating or withholding by any farmer or gardener, coopérative associa- 
tion of farmers or gardeners, including live-stock farmers, or any other per- 
son, of the products of any farm, garden, or other land owned, leased, or 
cultivated by him shall not be deemed to be hoarding within the meaning 
of this Act." 

The first count of the indictment charges the défendant with hoard- 
ing a certain necessary, to wit: 40,000 Ibs. of sugar, on December 
11, 1919, and, as a part of the charge, embodies the language found 
in paragraph (a) of the section and négatives the proviso at the end of 
the same. The second count covers the same transaction charged in 
the first count, the only différence between the two being that para- 
graph (b) of the section is quoted as a part of the charge instead of 
paragraph (a), and the additional fact that the 40,000 Ibs. were sold on 
December 11, 1919, to W. A. Havemeyer & Company of Chicago, and 
that the défendant was at that time without a license to deal in sugar 
under the provisions of section 5 of the Act. At the argument the Dis- 
trict Attorney said that there was no reliance placed upon the last 
allégation, that he did not claim that section 5 of the Act had any 
application hère. The third count is identical in language with the 
first, except the hoarding is charged to hâve been on December 19 and 
the amount of sugar 60,000 Ibs. The fourth count is intended to 
cover the same transaction as the third count, and its language is 
identical with the second count, except as to date and amount of 
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sugar. The fifth count is identical in language with the first count, 
except the amount of sugar is 60,000 Ibs. and the date, December 31. 
The sixth count covers the same transaction as the fifth count, and' 
its language is identical with the second count, except the date and 
amount of sugar. The seventh count is identicar in language with 
the first, except the date is January 28 and the amount of sugar is 
60,200 Ibs. The eighth count covers the same transaction as the 
seventh count, and in language is identical with the second, except 
as to date and amount. 

[1-4] The Act, known as the L,ever Act, is one of many passed 
by Congress solely for war purposes, and valid only because it was 
an exercise of the war power, and under the ruling of the Suprême 
Court in Hamilton v. Kentucky Distilleries & Warehouse Co., 251 

U. S. 146, 40 Sup. Ct. 106, 64 h. Ed. , and Ruppert v. Caffey, 251 

U. S. 264, 40 Sup. Ct. 141, 64 L. Ed. , I must hold that its validity 

has not yet ceased. The first sentence in section six makes its pur- , 
pose very obvious. As an aid to the successful carrying on of the 
war it was the belief and conclusion of the législative branch that 
necessaries should not be hoarded. The entire Act, as well as sec- 
tion six, so déclares, and it denounces, in the first sentence of the sec- 
tion, as a crime the hoarding of necessaries. To hoard means "to 
collect and lay up ; to amass and deposit in secret ; to store secretly ; 
as, to hoard grain or provisions; to hoard silver and gold." (Web- 
ster's Unab. Dict.) Roget classifies the word "hoard" under individual 
volition, prospective and subservient to an end, as équivalent to, 
store up, put by, store away, save, treasure up, amass. The first 
sentence of the section, with the common définition of the word 
"hoard," seems all-sufiîcient to put the matter beyond reach of the 
main criticism. That sentence defines with reasonable certainty and 
definiteness the crime denounced. Hoarding, as there used, amounts 
to secret storing away and collecting and laying up of necessaries 
not then needed, the taking of them out of the channels of trade and 
commerce. I venture to say that paragraphs (a) and (b) were not 
only unnecessary but inapt. In essence they are not définitions of 
hoarding but rather limitations, and would have'been implied. They, 
in substance, mean this ; Necessaries shall not be deemed to be hoard- 
ed within the meaning of this Act when either (a) held, contracted 
for, or arranged for by any person in a quantity not in excess of his 
reasonable requirements for use or consumption by himself and de- 
pendents for a reasonable time ; or (b) held, contracted for, or ar- 
ranged for by any manufacturer, wholesaler, retailer or other dealer 
in a quantity not in excess of the reasonable requirements of his 
business for use or sale by him for a reasonable time, or reasonably 
required to furnish necessaries produced in surplus quantities season- 
ally throughout the period of scant or no production. And, as already 
said, in that aspect those paragraphs were unnecessary, for under no 
construction could such acts be held to come within the définition of 
hoarding. This view éliminâtes the basis of the demurrer on which 
the main contention rests. The définition of the crime is found in the 
first sentence. Clearly, the first proviso is not subject to the criticism 
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of being class législation, as section 13 of the Act (section SllSi/gk) 
must be taken as part of it and read with it, and the last is restricted 
to garden and farm products, and, again, to each producer on bis re- 
spective land. Conceding without deciding a lack of congressional 
power to make broad classifications difïerently treating persons and 
things under the same circumstances, the proviso fails to bring it up 
to the level required by the objection. 

If not expressly it was impliedly admitted by the District Attorney 
that the even numbered counts state the true transactions. Swed- 
low had an arrangement with Havemeyer & Co. of Chicago to ship 
theni sugar from Colorado, and in order to do so he went about 
gathering it up in sraall lots until he obtained sufficient to make a 
carload. We hâve heretofore had something to do with some of 
those transactions. One carload was seized on informtion of Hbel 
filed in this court under section 7. That proceeding was dismissed by 
consent of the District Attorney after he learned that a bill of lading 
had been issued for the loaded car and its cargo paid for by the con- 
signée. Apparently this and other proceedings against Swedlow, fos- 
tered and advocated by the local press, are for the provincial purpose 
of retaining in Colorado for her citizens ail sugar now hère, but to 
which, of course, this court cannot lend assistance. Indeed, looking 
to the country as one people, ail equally cooperating in the prosecu- 
tion of the war, such a policy would corne in direct conflict with the 
Act and resuit in its violation hère on a large scale. 

The demurrer, however, must be overruled. 
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MEMORANDUM DECISIONS 



THE AGNES MORAN. (Circuit Court o£ Appeals, Second Circuit. Feh- 
ruary 18, 1020.) No. 163. Appcal Irom the District (îourt of tlie Uulted 
Statea for tlie Southern District of New Yorli. Suit by tlie Leliigh & AVilkes- 
Barre Coal Company against tlie steam tug Agnes Moran, lier englues, etc. ; 
the Moran Towing & Transportation Company, claimant. Decree for libelant, 
and claimant appeals. AfBrmed. Park & Mattlson, of New York City (Sam- 
uel Park, of New York City, of counsel), for appellant. James ï. Kllbreth, of 
New York City, for Honeybrook. Before WARD and MxVNTON, Circuit 
Judges, and KNOX, District Judge. 

PER CURIAM. Decree affirmed, without opinion. 



BARTLING et al. v. L'NITED STATES. (Circuit Court of Appeals, Eighth 
Circuit. January 20, 1920. ) No. 5555. Appeal from the District Court of the 
United State.s for the District of Nebraska. G. J. Hunt, of Bridgeport, Neb., 
for appellants. T. S. Allen, TJ. S. Atty., of Lincoln, Neb., and Frank A. Peter- 
son, Asst. TJ. S. Atty., of Qmaha, Neb. 

l'ER CURIAM. Cause docketed, and appeal dismissed, at costs of appel- 
lant, but without taxation of attorney's fee in favor of appellee, per stipula- 
tion of parties. 



CITY OF WICHITA v. WICHITA WATER CO. (Circuit Court of Ap- 
peals, Eighth Circuit. December 5, 1919.) No. 5466. Appeal from the Dis- 
trict Court of the United States for the District of Kansas. For opinion be- 
low, see 234 Fed. 415. Robert C. Foulston, of Wlchita, Kan., for appellant. 
David Smyth, J. W. Smyth, R. R. Vermillon, Earle W. Evans, Joseph G. Carey, 
and W. F. Lilleston, ail of Wlchita, Kan., for appellee. 

PER CURIAM. Appeal dismissed, witli costs, on motion of appellee. 



COUE V. FENTON, Warden. (Circuit Court of Appeals, Eighth Circuit. 
January 27, 1920.) No. 5558. In Error to tlie District Court of the United 
States for the District of Nebraska. Mason Wheeler, of Lincoln, Neb., for 
défendant in error. 

PER CURIAM. Cause docketed, aud writ of error dismissed, with costs, on 
motion of détendant in error. 



THE ELM BRANCH. THE DOROTHY. (Circuit Court of Appeals, 
Fourth Circuit. January (>, 1920.) Xo. 1744. Appeal from the District Court 
of the United States for the Eastern District of Virginia, at Norfolk; Ed- 
mund WaddlU, Jr., Judge. Suit in admiralty for collisiou by William C. Réld, 
managing owner of the schooner Dorothy, against tlie Rrltish steamshlp Elm 
Branch and otliers. Decree for libelant, and respoiideuts aiipeal. Aftirmed 
on opinion below. 254 Fed. 477. Robert M. Hughes, of Norfolk, Va. (Hughes, 
Little & Seawell, of Norfolk, Va., ou the brief), for appellants. John W. Oast, 
Jr., of Norfolk, Va. (Hamllton Anderson, of New York City, ou the brief), for 
appellee. Before KNAPP and WOODS, Circuit Judges, and WATKINS, Dis- 
trict Jndge. 

PER CURIAM. Careful considération of the record and arguments leads 
to the conclusion tliat the District Court was rigbt, botli in lindings of fact 
and application of the law. Xotbing of value can be added to the opinion of 
the District Court. Affirmed. 
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KFA'DALL et al. v. EWERT. (Circuit Court of Appoals, Eislith Circuit. 
Marcli 1, 1020.) No. 531.". Appcal from tlie District Court of the TJiiited 
States for the Bastern District of Oklalionia. Hiram W. Currey, of Joplin, 
Mo., and Artliur S. Tliompson, of Miami, Okl,, for appellants. Paul A. Ewert, 
of J<ip!in, Mo., pro se. 

l'ER CL'iilAM. Appeal dismi.ssed, witli costs, on motion of appellee. 



McMASTERS v. TÎNITED STATES. (Circuit Court of Appeals, Eighth 
Circuit. .Tanuary 17. li!20.) No. r)5.")2. In Error to the District Court of the 
Tlnited States for the District of North Dakota. William H. Barnett and 
Seth W. Kichardson, both of Fargo, N. D., for plalntiff in error. Melvin A. 
Hildreth, U. S. Atty., of Fargo, N. D. 

PER CURIAM. Cause docketed, and writ of error dismissed, witliout costs 
to eitlier party in this court, per stipulation of parties. 



MERCANTILE TRUST CO. v. CHILTON. (Circuit Court of Appeals, 
Eighth Circuit. January 14, 1920.) No. rAU3. Appeal from the District 
uourt of the United States for the Eastern District of Missouri. Thomas S. 
McPheeters, F. N. Judson, and John F. Green, ail of St. Louis, Mo., for appel- 
lant. Jacob M. Lashly, Robert A. Holland, Jr., and Thomas G. Rutledge, ail 
of St. Louis, Mo., for appellee. 

PER CURIAM. Appeal dismissed, at costs of appellant, per stipulation of 
parties, etc. 



THE ONTARIO. THE MELBOURN P. SMITH. (Circuit Court of Ap- 
peals, Fourth Circuit. .Tanuary 12, 1920.) No. 1743. Appeal from the Dis- 
trict Court of the United States for the Eastern District of Virginia, at Nor- 
folk ; Edmund Waddill, Jr., Judge. Suit in admiralty for collision by R. J. 
Leseman, master of the schooner Melbourn P. Smith, against the steamship 
Ontario, wlth cross-libel. Decree for llbelant, and claimant appeals. Af- 
firmed on opinion below. 256 Fed. 45. R. M. Hughes, Jr., and Hughes, Little 
& Seawell, ail of Norfolk, Va., for appellant. Edward R. Baird, Jr., and 
Baird & White, ail of Norfolk, Va., and McFarland, Taylor & Oostello, of 
New York City, for appellee. Before PRITCHARD and WOODS, Circuit 
Judges, and WATKINS, District Judge. 

PER CURIAM. Careful considération of the record and arguments leads 
to the conclusion that the District Court was right, both in flndings of fact 
and application of the law. Nothing of value can be added to the opinion of 
the District Judge. Affirmed. 



PUBLIC NAT. BANK OF NEW YORK v. CHILTON. (Circuit Court of 
Appeals, Eighth Circuit. January 14, 1920.) No. .5492. Appeal from the Dis- 
trict ("ourt of the United States for the Eastern District of Missouri. Thomas 
S. McPheeters, F. N. Judson, and John F. Green, ail of St. Louis, Mo., for 
appellant. Jacob M. Lashly, Robert A. Holland, Jr., and Thomas G. Rut- 
ledge, ail of St. Louis, Mo., for appellee. 

i-iOR CURIAM. Appeal dismissed, at costs of appellant, per stipulation 
of parties, etc. 



SILVER KING COALITION MINES CO. v. KEYSTONE MINING CO. 

(Circuit Court of Appeals, Eighth Circuit. January 9, 1920.) No. ,5325. Ap- 
peal from the Di.strict Court of the United States for the District of Utah. 
W. H. Dickson, A. C. Ellis, Jr., R. G. Lucas, and Thomas Marioneaux, ail of 
Sait Lake City, Utah, for appellant. Edward B. Critchlow, William J. Bar- 
rette, and William W. Ray, ail of Sait Lako City, Utah, for appellee. 

PER CURIAM. Appeal dismissed, with costs, on motion of appellant and 
consent of appellee. 
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SILVER KING COALITION MINES CD. v. SHEALT pt al. (Circuit Court 
of Appeals, Eighth Circuit. .Tanuary 9, 1920.) No. 5320. Appeal from the 
District Court of the United States for the District of Utah. W. H. Dickson, 
A. C. Ellls, Jr., K. G. Lucas, and Thomas Marioneaux, ail of Sait Lake City, 
Utah, for appellant. Edward B. Critehlovv, William J. Barrette, and Wil- 
liam W. Ray, ail of Sait Lake City, Utah, for appellees. 

PER CURIAM. Appeal dismissed, with costs, on motion of appellant and 
consent of appellee. 



STROUD et al. v. UNITED STATES. (Circuit Court of Appeals, Eighth 
Circuit. January 5, 1920.) No. 5450. In Error to the District Court of the 
United States for the Eastern District of Arkansas. J. F. Gautney, of Jones- 
boro, Ark., for plaintift's in error. June P. Wooten, U. S. Atty., of Little 
Rock, Ark. 

PER CURIAM. Wrlt of error dismissed, without costs to either party in 
this court, on motion of counsel for défendant in error and agreement of 
counsel for plaintifC in error. 



UNITED STATES v. NATIONAL SURETY CD. (Circuit Court of Ap- 
peals, Eighth Circuit. Decemher 10, 1919.) No. 53G2. Appeal from the Dis- 
trict Court of the United States for the Eastern District of Missouri. Benja- 
min L. White, Asst. U. S. Atty., of St. Louis, Mo. S. W. Fordyce, Jr., John 
H. Holliday, Thomas W. Whito, W. H. Woodward, and Lucius W. Robb, ail of 
St. Louis, Mo., for appellee. 

PER CURIAM. Appeal dismissed, without costs to either party in thls 
court, on the ground that the questions of law involved haye been decided on 
the pétition to revise in No. 201, original, between the same parties. 202 Fed. 
62. 



UNITED STATES v. SCHWARTZ. (Circuit Court of Appeals, Eighth 
Circuit. Decemher 3, 1919.) No. 5307. In Error to the District Court of the 
United States for the Northern District of lowa. See, also, 249 Fed. 755. 
F. A. O'Connor, U. S. Atty., of Dubuque, lowa, and Seth Thomas, Asst. U. S. 
Atty., of Ft. Dodge, lowa. 

PER CURIAM. Writ of error dismissed, without costs to either party in 
this court, on motion of counsel for plaintiiï in error. 



UPCHURCH V. UNITED STATES. (Circuit Court of Appeals, Eighth 
Circuit. Decemher 8, 1919.) No. 5526. In Error to the District Court of the 
United States for the Western District of Missouri. Bruce Barnett, of Kan- 
sas City, Mo., for plaintift" in error. Francis M. Wilson, U. S. Atty., of 
Kansas City, Mo. 

PER CURIAM. Cause docketed, and writ of error dismissed, without 
costs to either party in this court, on motion of counsel for défendant In 
error. 



VIELE, BLACKWELL & BUCK v. OTROPHON S. S. CORPORATION. 
(Circuit Court of Appeals, Second Circuit. February 18, 1920.) No. 156. 
Appeal from the District Court of the United States for the Southern Dis- 
trict of New York. Libel by Viele, Blackwell & Buck against the Otrophon 
Steamship Corporation. Decree for the libelants, and respondent appsais. 
Affirmed. Ashley, Foulds & Galland, of New York City (William F. Ashley, 
Jr., and Andrew Foulds, Jr., both of New York City, of counsel), for ap- 
pellant. Curtis, Mallet-Prevost & Coït, of New York City (E. Crosby Kindle- 
berger, of New York City, of counsel), for appellee. Before WARD, HOUGH, 
and MANTON, Circuit Judges. 

PER CURIAM. Decree affirmed, without costs. 
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"WALKER MFG. CO. et al. v. HAMMER et al. (Circuit Court of Appoals, 
Eiglith Circuit. Marcli 27, 1920.) No. 5.^01. Appeal from the District Court 
of tlie United States for the Soutliern District of lowa. Otto Raymond Bar- 
nett, of Chicago, 111., for appeJlants. 

PER OURIAM. Appeal dismissed, witliout costs to either party in this 
court, on motion of appellants. 



In re GRANTIER. (District Court, N. D. New York. April 26, 1920.) 
In Bankruptcy. In the matter of Bert Grantier, bankrupt. On review of or- 
der of référée directing delivcry of certain Personal property to the trustée or 
to hls vendee. The clainiant asscrts title to same by virtue of a purchase 
under a real estate mortgage foreclosure sale, and asserts same was covered 
by such mortgage as a part of the realty, or that, if net so covered and trans- 
ferred by such sale, that the mortgage covered same as Personal property, 
and, although not recorded or flled as a chattel mortgage, it was good as such 
as between the parties and as against the tru.stee and his vendee, and car- 
ried title to claimant. Affirmed. Jas. W. Liddle, of Schenectady, N. Y. (B. 
Salmon, of Schenectady, N. Y., of counsel), for trustée. Wm. H. Lynes, of 
Delanson, N. Y., for claimant Grantier. 

RAY, District Judge. I think the référée was correct in his findings and 
conclusions, and that the exceptions to his report should be overruled, and 
his order affirmed. There will be an order accordingly. 
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